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T Dot here moft bumo! ¥ prefest avi

SN dedicate unto your Sacred Mate.
QR fly a fhe.fe and clufber of fru 1, 6f
/jr“g% z the good and fanowrable [cafon,
 whick by the iifluence of your
[ happy gomernmens wee ensey; for

if 1t be true, that filentleges o

ter arma, st 15 alfo as true, that your Mazefly 15 ina
double refpect vhe iife of our lawes : Once, becanfe
without your asthority they are but litera mortua,
and againe,becaufé yon are the lifcof osr peace with-
oxr which lawes are put 1o filence ; andasthevitall
fpirits dve not oncly maintainc andmone the body,
but alfo conserdto perfeit andrerew it, [0 your Sa.
cred Ma.cfty,who 15 apima | vgis, doth mot orly gine
vRt0 your lames forecard vigonr, but alfe hath bix
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The'Epftle Dedicatorie

carefwll of their amendment andreforming ; where.
in your Maisefties proceeding may be compared as in
shas part of your gouerswient (for if your gowers.
ment bee confidered in all the parts, st is IBCOMPara.
ble ) with the former doingsof the moft excellens
Princes that ewcr hane reigned , whofe fiudy altoge.
ther hath beene alwaices to adsvne and bonosy times
of peace , with the amendment of the policy of their
lawes. Of th:s proceeding in Augaftus Ceelar , the
teftimony yet remaines

Pace dataterris animum ad ciuvilia vertic

Tura fuum, legefq, rulitinftifimus au@or,
Hence was collected the differcice betweene or{ta in
armis and aQa invoga, whereof he d:fputeth 1hus.

Ecquid eft quod tam proprié dici poteft, a-

Gum eius qui togatus in republica cum poteftate
imperioq; verfatus fit, quam lex ¢ quare ata
Gracchi¢ leges Sempronij preferantur, quare
Sillz Corneliz 2 quid Co. Pom. tertius confula-
tus in quibus adiis confiftet 2 nempe, in legibus :
a Czfare ipfofi quareres quidnam egiffetin vr-
be, & togaleges multas ferefponderet & pracla-
1as tuliffe.

The fame defive long after didpring in the Empe.
vor Iuflivian, beingrightly called, Vltimus Impe-
ratorum Romanorum , who haning peace inthe
beart of his Empire, andmaking biswarres profpe.
voufly in the remote places of his dominmions by bis
linetenapts, chofe it for & mor ument and honowr of
bis gowernmaent to vewife the Romane lawes froms in.
finite volnmps and wweh repugnancy, into ome covs.

perens
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yetent andunsforme corps of law 5 of which matter
./Jtmﬁlﬁ: doth [peake glorionfly, andyet 4ptly.mﬂ.:';‘;g
of it, proprium & fan@iffimum templum inftiriz
confecratum, aworke of great excellency , indeed,
as maywell appeare in that Fnu_zce,Italj ;0 Spaine,
which hane long fince (haken off ‘the yoke of the Ro.
mane Empire, doe yet newerthele(fe continue to v
the policy of that law - bus more excellent had the
worke beene,faue that 1he more ignorant,and obfeure
time wndertooke 1o correct the morelearned andflow.
vifbing time.To concludewith the domefticall excam.
ple of one of your Maicfties royall Anceflors ; King
Edward the firft your Maicfties famous progenitor,
and the principall Law-gsucr of our nation, after hee
had in [i.r younger yeares ginew himfelfe (atisfacti.
oninthe glory of armes, by the enterprile of the ho.-
Yy land, and hawing inward peace, otherwife then for
the inunafions which bimfelfe made vpon Wales apd
Scotland, parts farrediftant from the Centre of the
Realme , hee bent himfelfe to endow bis fate swith
[undry notable and fundamentall lawes, vpon which
the goucrnment hath euer fince principally refted : of
this example , and others thelike , two reafons may
bec ginen ; theone, becanfe that Kings, which esther
by the moderation of vherr natuies,or the matnrity of
the.r years and iudgement ,do temper thesr magnani.
mity with inftice,dowifely confider & conceine of the
exploits of ambitiosns warres, as actions rasher greas
than good, and [o diftafted with that conrfé of win.
wing honour, they connert their mindes rasher to doe
[omewbat for the betser wniring of bumans focsery,
43 then



The Epiftle Dedicatorie.

than for the diffolwing or diffurbing of the fame. A.
mother reafom1s , becaufé simes of peace, for the moft
part drawing wishthem abundance of wealth , and
Jinenc[Je of cunwing , doc draw alfs 1x further confe.

wence muwltitndes of fuiss, andcontronerfies, and a.
zuﬁ.r of law by cuafions,and dewices s whickhinconue.
miencies in fuch sime growing more gererall,ds more
inftantly follicise for the amendmert of lawes , tore.
fraine andrepre(fe them.

Your Masefties reigne hauing beene bleffed from
she Higheft with inward peace, and fulling into an
4§e wherein if feience bee increafed, confiienceisra.
7
beegreater sandwhereinalfo lawes are multiplicdin
number , and [lackened in vigour andexecution, It
was wot pofiible but that not onely fuits tn law fhould

wwltiply and increafe (whereof a ;grut partare al.
waics vninft ) bwt alfo that all the indirec? cmr{i’:

and praiFices 10 abufe law and inflice [honld haue bin
- meuch assempsed and put in vre , which no doubt bad
bred greaser enormities , bad they not by the royall
Policy ef yowr Maiefly, bythe cenfure and, ﬁre;ﬁ zht
of your Councell sable and Star-chamber , andby the
grawity andintegrity of your Benches bezne repre(fed
andreftrained  for it may bee truly obferued, that as
comcerning frauds insontralts , bargaines and affi-
vances andabufes of lawes by delaies conins, vexats.

ons,and corruptions in Informers, Iurors, Minifiers

of inflice,amd the like sthere bawe beene fundry excel.
lent Bainses made in your Maieftics time, more in
oowbcr,and nrepolssiquein prowifion, thanix axy

yonr

er decayed, andif mens wits bee great, their wills’
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yowr Majefties predeubﬂbrs times,

But Iam an vnworthy witne(fe toyour Maiefly,of
an higher intention and ,’pfoieﬂ, both by thas which
was publifbed by your Chancellor sn full Parliament
fromyourroyall month , in the 35. of your bappse
reignes and much more by that which I haue beene
fince vouchfafed to vnderfand from your Maieftie,
imparting a parpofe for thefe many yeares , infufed
into your Mme_/f;u breafl to enter into a generqll 4.
wiendment of she fates sf your lawes , andte reduce
them to more brewity and certaintic, that the greas
hollowne[fe and vnfafesy in affurances of lands and
goods may bee firengthened , the [waruing penalties
that lye vpon many [wbiects remoned , she execution
of many profisable Lawes rewined,the Indge better di.
recled in his fentence , the Counfellor better warran.
sedin his connfaile, the Studest ez/?d inhisreading,
the contentions Suitor that [eckethbut vexation dif:
wmed, and the howef Switor that fecketh but toob.
taine hi r:fbt, relieued s which pur ofc andintenti.
om as it did flrike mee with great 4d£;iraim, when
1 heardit, foit mighs bee acknowledged to bee ope of
the mofk chofen works and of higheft merit and bene-
Ficence sowards the fubield thar iner entred inso the
windeof any King s greater than wee can imagine,
becaufcvhe imperfeciions and dangers of the lawes
are conered wnder the clemency andexcellent semper
of yonr Maicflies gosernment. And thewgh there bee
vare prefidents of it iw goucrnment, as it commeth to
Paffein things o exeellent , thers being wo prefident
f#llinview but of Tuftinian,yer 1 mwf fiey a5 Cicero

id



The Epiftle Dedicatorie.
faidso Cefar, Nihil valgatum tc dignum videri
poteft ; «xd us it is no doubt aprecious [eed fownein
yonr Maseftzes heart by the hand of Gods dinine Ma.
sefbie,fo I hope in the matrity of your Mascfties owne
time it will come vp and beare fruit. But to reiurie
thence whither I haue beene carried ;) obferning in
your Maiefly , wpon [o notable I«roafe: m:’z’grouna’:,
shis difpofition in gencrall of aprudcnt and royall re.
gardtothe amendment of your lawes, asd ‘aising by
my priuate labour and irauell collected many of the
grownds of the common lawes , thebetter to effablifh
andfettle a certaine fexfe of law, which doth now 100

much waner in incertaintie, I conceinedthe nature of

the f&éiec’?, befides my particular obligation, was
Juch , as I onght not to ded:cate the fame to any other
than toyour [acred Mascftie  both becanfe, though
the cellection bee mine , yet the lawes areyours s and
becanfe it is your Maiefties reigne that hath beene as
# g00dly (eafonable (pring-weather to the aduancing
of all exccelent arss of peace. Andfo concluding witha
prayer mfwemble tothe prcj&nt argumens .wb:c.é is,
That God will continne your Maefiies reigne in a
kappy and renowned peace,and thas hewill gusde both
your policy and armes to purchafe the continuance of
7t with fucrty and hanour, Imoft humbly craue par-
don,and commend yowr Majefbse to the dswincprefer-
wation.

Your facred Maiefties moft humble
and obedient fubie@and feruan,

Fraxcis Bacon.
) The
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Hold euery mana debtor
to his profeffion, from the
which, as men of courfe
doefecke to receiue coun-
tenance & profit, o oughe
they of duty to endeauour
themfelues by way of a-
mends to bee ahelpe and
ornament thereunto; this is performed in fome
degree, by the honeft and liberall praice ofa
profeflion, whenmen thall carry arefpe& notto
defcend into any courfethatis corrupt, and vn-
worthy thereof, and preferue themfelues froe
from the abufes wherewith the fame profef-
fion is noted tobee infe@ed ; but much more is
this performed, ifa man bee able to vifite and
firengthen the roots and foundation of the
fcienceit felfe ; thereby not onely gracing itin
reputation and dignity , but alfo amplifyingitin
perfe&ionand ﬁxb(tamce;.3 Hauing therefore :!rx"c




The Preface.

the beginning comne to the ftudy of the lawes of
this Realme, with adefire no lefle (if 1 could at-
taincvito it) that the {famelawes fhould beethe
bertter for my indultey, than that my feife fhould
beethe better for the knowledge of them ; Idoe
not fiade, that by minc owne traucil, without the
helpe of authority, I can inany kinde conferre fo
profitable an addition vato that fciznce, asby
collecting therules & grounds,difper fed chrough-
out the body of the fame lawes 5 forhercbyno
{mall light will bee given in newr cafes, wherein
the authorities doe fquare and varic, to confirme
the law, and tomake it reczined one way, and in
cales wherein the law is cleered by authoritie;
yet neuerthelefle o fee more profoundly into the
reafon of fuch iudgements and ruled cafes, and
thereby ro make more v{e ofthem forthe decifi-
on of other cafes more doubtfull; fothatthein-
certainty of law,which is the principall and moft
iuft challenge that is made to the lawes of our
nation at this time, will, by this new firength laid
to rhe foundation, befomewhat themore fettie
and corre@ed;Neither will the vfe hereof be on-
ly in deciding cf doubts, and helpirg foundnefic
of iudgement,but further ingracing of argument,
in correéting vnprofitable fubtilty, and reducing
the fame o a more found and {ubftantiall fenfe of
law, in reclaiming vulgar errors, and generally
the amendment in {ome meafure of the very na-
ture and compleétion of the whole law, and ther-

fore
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forethe conclufions of reafon of'this kinde are
worthily and aptly called by a great Civilian fe.
gwm leges, lawes of lawes , forthat many placita
legum, thatis,particular and pofitiue learnings of
lawes doe cafily declinc from agood temper of
inftice, if they bee not recified and gouerncd by
fuch rules.

Now forthe manner of fetting downc ofthem,
I hauein all points tothe beft of iy vadertan-
dingand fore-fight applicd wy {eifenotrothat
which might fecme moft for the oftentation of
minc owne wit or knowledge, but rorharwhich
may yeeld moft vle and profit to the Students
and profeflors of our lawes.

And therefore, whereas thefe rules are fome of
them ordinary and vulgar, that now {crue but for
grounds and plaine fongs to the more thallow
and impertiaent fort of arguments : other of
them are gathered and exwracted out of the har-
mony and congruity of cales, and are fuch asthe
wifelt and deepeft fort of Lawyers haue in judge-
ment, andvfe, thoughthey bee notable many
times to expreflcand fet them downe.

For the former fort , which a man that (hould
rather write to raife an high opinion of himfelfe,
than to inftru& others, would haue omitted, as
trite and within cuery mans compafic; yet neuet-
thelefle [ haue notaffe¢ted to negleét them, but
haue chofen out of them fuch as I thoughrgood :
I haue reduced them o a true application, limi-

B2 ung



The Preface.
ticg and defining their bounds,that they may not

beeread vpon at large,but reftrained to a point of

difference; for as both in thelaw and other fci.
ences the handling of queftions by Common-
place without aime or application isthe weakelt,
{0 yet neuerthelefle many common principles
and generalities are not to bee contemned, if they
bee wellderiued and deduced into particulars,
and their limits and exclufions duely affigned :
for therebeetwo contrary faults and extremities
inthedebatingand fifring out ofthe law , which
may beebeft noted in two feucrall manner of ar-
guments : Some argue vpon generall grounds,
and come notnecere the point in queftion sothers
without laying any foundation of a ground or
difference doe loofely put cafes, which though
they goe neerethe point, yetbeing put fo fearee-
red, prouc not, but rather ferueto make the law
appeare more doubtfull , than to make it more
aine.

Sccondly , whereas fome ofthefe rules hanea
concurrence with the civill Romane law, and
fome othersa diuerfity , and many times an op.
foﬁtion,{ uch grounds which are common to our
aw andtheirs [ haue not affe@ed to difguifeinto
other words than the Ciuvilians vfe » tothe end
they might feem inuented by me,& not borrow.
ed or tranflated from them: No, but I tooke
hold of icas matter of; eater Authority and Ma-
ieftic to fee and conﬁgéc;r the concordance be

tweene
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tweene the lawes penn’d,and as it were dicted
verbatim by the fame reafon : on the other
fide , the diuerfities betweene the ciuill Romane
rules of law and ours, happening cither when
there is fuch an indifferency of reafon,fo equally
ballanced asthe one law imbraceth one courfe,
and the other the contrary, and both iuft afrer ci.
ther is once pofitiue and certaine, or where the
lawes variein regard of accomodating the law to
the different confiderations of eftate, I haue not
itted to fet downe, .
omThi:rdly , whereas I could haue digefted thefe
rules into a certaine method or order, whichl
know would haue beene moreadmired,, as that
which would haue made cuery particular rule
through coherence and relation vato other rules
feeme more cunning and deepe, yct I haueauoi-
ded fo to doe, becaufe this dehucrmg of know.
ledgein diftin& and difioyned Aphorifmesdoth
leaue the wit of man more free toturne and toffe,
and make v{e ofthatwhichis {o deliuered to more
feuerall purpofes and applications; for wee fee
that all the aneient wifdome and fcience was
wont to bee deliuered in that forme , as may bee
feene by the parables of Selomon , and by the A-
phorifmes of Hippocrates , and thq morall verfes
of Theagnes and Pbocilid’c:? but chiefely the prefi-
dent of the Ciuill laW,Whl‘Ch hath taken thq fame
courle with their rules, did confirme mecin my
opiiot B 3 Fourthly,



The £reface.

Fourthly , whereas I know verie well it would
haue leene more plaufibleand more currant y if
t 1 reles, with the expofitions of them had beene
fecdo vnecitherin Lazive or in Englifly, that the
ha:fhaefl= of the language might not have dif-
graced the marter,and that Civilians,Statef-men,
Schollers, and other fenfible men might not haue
beenebarred from them 5 yet I haue forfaken that
grace and ornament of them,and onely taken this
courfe: The rules themfelues I haue put in Latine,
not purified further than the propertie of the
termes of the law would permit ; which language
I chofe as the briefeft to contriue the rules com-
pendioufly , theapteft for memory , and ofthe
greateft Authoritic and Maiefty to bee auouched
and alledged in argument : and for the expofiti-
ons and diftin&ions, I haue retained the peculiar
language of our law, becaufe it fhould not bee fin.
gularamong the bookes of the fame fcience, and
becaufe it is moft familiar to the Students and
profeflors thercof,and becaufe that it is moft fig-
nificantto expreflc conceirs of law; and to con-
Clue, it isa language wherein a man thall not bee
inticed to hunt after words, but matter ; and for
the excluding of any other than profeffed Law.
yers, it wasbetter manners to exclude them by
the firangeneffe of the language, than by the ob-
fcuritic ot the conceit, which is, as though it had
beene written in no privare and retired language,
yetby thofe that are not Lawyers would for the

moft

The Preface.
moft part not haue beene vaderftood , or which
is worfe,miftaken.

Fiftly, whereas it might haue beene mozec flou-
rithand oftentation of reading, te hauve vouched
theauthorities, and fometimes to have enforced
ornotedvpon them, yet T haue abft:ined from
thatalfo; and thereafonis, becaufel indaedira
matter vadue and prepofterous to trooucruls
and maximes ; wherein I had the cxampleof Mr
Littleron and MF FitZ herbert, whofe writings are
the inftitutions of the lawes of England, whercof
the one forbeareth to vouchany authoritic alto-
gether,theother neuer reciteth a booke,bur when
hee thinketh the cafe fo weake of creditin i {elfe,
asit needs a furety ; andthefe two Idid far more
efteeme than Mr Perckings or M* Stamford that
haue donethe contrary : well willit appeare to
thofe thar arclearned inthe lawes , that many of
the cafesare indged cafes,either withinthe books
or of frefh report, and moft of them fortified by
indged cafes, and fimilitude of reafon, though in
fome few cafes Idid intend expreflely to weigh
downe theauthority by euidence of'realon , and
therein ratherto corret the law than either to
footh a receiued error, orby ynprofitable {ubril-
ty, which corrupteth the fenfe of law, torecon-
cile contrarieties for theferealons Irefolued not

“toderogate frém the authority of theruks, by

vouching of any of the authority ofthe calcs,

though in mine owne copy I had them quotcf% r
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for although the meannefle of mine owne perfon
may now at firft extenuate the authority of this
colle&tion, and that euery man is aduentrous to
controule yet {urely according to Gamduells rea.
fon, if icbee of weight,time will fettle and autho-
rizé ity if it beelight and weake, timewill re-
prooueit: Sothat,to conclude, you haue herea
worke without any glory of affeéted noueltie, or
of method, or oflanguage, or of quotations and
authorities,dedicated onely to vie,and fubmitted
onely to the cénfure of the learned, and chiefly
of time,

Laltly, thereisone pointaboueallthereft, I
accompt the moft materiall for making theferea-
fons indeed profitable and infiru@ing, which s,
thatthey bee not fet downe alone like thort darke
Oracles which cuery man will bee content ftil]
toallow to beetrue, but in the meane time they
giue little light or direction ; but I haue attended
them,a matter not pra&ifed, no notin the Cinjll
law toany purpofe; and for want whereof » i
deed the rules are but as prouerbs and many
times plaine fallacies ; with a cleere and per{pi-
cuous expofition, breaking them into cafes , and
opening them with diftin®ions, and fometimes
fhewing the reafons aboue whereupon they de-
pend,and the aﬂinit{ they haue with other rules:
and though I haue thus with as gooddifcretion
and fore-fight as I could,ordered this worke, and
as I mighe fay without all colours or fhowes

husbanded

husbanded it beftto profit, yet neuerthelefle not
wholly trufting to mine owne iudgement,hauin
collected 300, 0f them, Ichoughrgood before%
brought them all into forme to publith fome
few, that by thetafte of other mens opinions in
this firft, Imight receiue cither approbation in
mine owne courfe, or better aduice for the ale
tering of the other which remaine ; for it is ,
great reafon that thar which is inten-
ded to the profite of others,
fhould be guided by the
conceits of o«
thers.

ty
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REGvVLAE.

1. Y Niure won remotacanfa, féd proxima [peta.
tur. fol.1.

3. Nonpoteft adduci exceptio einfdem rei, cwins pe-
titur diffolntio. .
3. Ferbafortins accipiantur contraproferentens. 11.
4. Quodfub certa forma conceffum vel refersatum
eft, non trabitur ad valorem vel compenfatio-

Bem. 26.
5. Necefsitas inducit prinilegium quoad iura pri-
wata. 20.
6. Corporalis initiria non recepit aftimationem de
futuro. 34.
7. Excufat aut extennat delictum in capitalibys
quod non operatur idem incinilibus., 36.

8. AEftimatiopreseriti delicti ex poft facle nun-

guam crefcit. 33.
9. Quod remedio deftitnitur ipfa revalet, fi culpa
abfit. 4o0.
lo. Ferba generalia reftringansnr ad babilitatem
rei vel perfone. 50
11. Inra fanguinis wwllo inre Cinili divimi pofC
[t 513.
X3. Receditur 4 placisis iurss potiss quaminiwris,
ne deliéta mancant impunita, 5%,

13 . Now aceipi debent verba in demonfirationcms
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Salfam,qua compesuntin limitationem veram. g,
14. Licet difpofitio de interefle futuro fit inutilss,
tamen poteft fiers declaratio pracedens que fortia.

tur effectum interveniente nowo alt. 6o.
Y5. Incriminalibus [ufficit generalis malitiainten.
tionis chm falto paris gradus. 65.

16. Mandata licita recipiunt frictam interpreta.
tionem, [edillicitalatam & extenfinam. = 66,
17. De fide ¢ officio Iudicis non recipitur quaflio,
feddefCientiafiue fic error Indicis fine facti, "68.
18. Perfona.conisniia aquiparatuy intere(fe pro.
Izrio. 72.
19. Non impedit claufula derogatoria qua minus
ab eadempotefase res diffolnantnr quibus con.
Sitnuninr, 24
2@. Altus inceptus cuins perfectio pendet ex volys.
tatepartinmrenocars poteft.fi autem pendet ex vo.
Iuntase tertia perfona velex contingents renocari
nop posef?, 79.
3 1. Clanfulavel difpafitio inusilis per prefumptie.
semremotam velcanfam ex poft faito non jﬁ/;;’,
twr. 82,
22. Now videtwr confenfum resinsiffe, f quis ex
pr.ejcrz'pto minantss aliguid immutanit, 89.
33. Ambiguitas verboruns latens verificatione fup.
letur, nam quod ex factoorithr ambigunm vers.
Sicatione faltisollstur. .
24. Licita bewe mifienur., formula nifi inris ob.
Jer. 94.
25. Prafintiacorporis tollit exrorem nominis & ve.
Yitas monvinis rolist errerem demanjt‘rmo:m'i~ 96.
HE

MAXIMES OF
THE LAW.

In jure non remots canfa, fed proxima  Reguh L

ppeciatur,

=g I were infinite for the law to

PN DY judge the caufes of caufes, and

PyNA their impulfions onc ofanotherg

A | therefore it contenteth it felfe

| with the immediate caufe, and

judgeth ofa&sby that , withous
looking to any further degree.

Asifan annuity be granted pro confilio impen-
Jo & impendendo, and the grantee commit treafon,
whereby heisimprifoned, fothat thegrantor can-
not haue accefle vato him for his counfell, yet ne-

verthelefle the annuity is not determined by this
c



(2)
#on feafance ; yet it was the grantees adt and default
to commit the treafon y whereby the imprifon.
meat grew : But the law looketh not fo farre | but
excufeth him, becaufe thenot giving counfeli was

compulfary , and not voluntary, inregard ofthe
imprifonment,

So if a Parfon makea leafe ,and be deprived or

(3)

itieof 1o, and the obligee before the day ac-
?et;)ct of mee a leafe of an houfe in fatisfa&tion, this
is no plea in debt vpon my obligation y and yet the
end of that ftatute was but {ecuritie of money : bue
becaufe the entring into this ftatute it felfe, which
istheimmediate a& whereuntoIam bound, is a
corporall a& which lieth not in fatisfaction,there-
forethe law taketh no confideration that the re-

moate intent was for moncy.
Lic.cap.  refigne,the fuccefforsfhall avoid the leafe, and yet | B
r6rea.  thecaufeof deprivation, and more ftrongly of a So if I makea feoffement in fec,vpon condition N
- refignation, moved from the partie himfelfe ; bue that the feoffeefhall enfeoffz over, and the feoffee },?,’,Li,’fo‘,ﬁ‘é‘;re
the lawregardeth notthat, becaufethe admiffion be diffeifed,and a difcent caft,and thenzhe feoffee o,
ofthe new incombent isthe a& of the ordinary, binde himfulfe ina fatute, which ftatue is dif ic;rcﬁ]cu;rmd
' charged before the recoverte of the land,this is no Iudgelesar.
SoifIbe feifed of anadvoufonin grofs, and an breach of the condition , becaufe the land was ne-
v{urpation bee had againft mee, and at the next a- ver liable to the ftatute,, and the poffibilitie that it
ecthe oeefomeps ascics Iihall be emicced, and thould beliable vponthe recoverie , thelaw doth
yetthe prefentation, which isthe a& remoate, is ot rfpec.
mincowncact: buttheadmiffion of my Clerke, 3 .
whereby the inheritance is reduced to mee, isthe SoifT enfeoffetwo,vpon conditionto enfeoffe,
¥ o e Osdinasy. and one of them take a wife, the condition is r;lor
broken, and yet there is a remoate poffibilitie that
sH.7.25. So if I covenant with I. S. a ftrangerin confide-

ration of naturall love to my fonne,to ftand feifed
tothevleofthe faid 1. S, tothe intent he thall en-
feoffe my fonne ; by this no vfe arifeth to I. S. be-
caufethe law doth refpe thatthere is noimme-
diate confideration betweene mecand 1. S.

So if Ibebound to enter into a ftatute before
the Mayor of the Stapleat fuch a day for thefecu-

ritie

theiointenant may die, and then the feme is inti-
tled to dower.

. . 4
Soif aman purchafe land in fee-fimple, an
die v‘:ithout iﬂui, in the firft degree the law ref} pe(-i
&eth dignitie of fexe and not proximity, ag.

therefore the remote heire on the partof the

ther fhall haveit before the neere heire on the part
Ca of



(4)
ofthe mother ; butin any degree paramountthe
firft the law refpecteth not,and therfore the neere
heire by the grand-mother onthe part ofthe fa-
ther fhall have it before the remote heire of the
grandfather on the part of the father.

This rule faileth in covenous a&ts,which though
they bee conveighed through many degrees and
reaches,yctthe law taketh heed to the corrupt be-
ginning, and counteth all as oneintire act,

As if 2 feoffement bee made of Iands held by
Knights feruice to I. S. vpon condition that with-
ina certaine time hee fhall enfeoffe I. D. which
feoffement to I. D. fhall beeto the vle of the wife
of the firft feoffor for her iointure, &c. this feoffe.
ment is within the flatute of 32.H.8. nam dolus
CIrGuitn non purgasny.

(5)
fence; but the law is otherwife, for it is but a pur-
{uance & execution of the firlt murtherous intent.

But if I S. had fallen down his Dagger drawne,
and I. D. had fallen by hate vpon his Dagger,

thereI. D. had beene fe/o 2 ¢, and L. S. fhall goe 44.E4. 3-

quit,

Alfo youmay not confound the ad, with the
executionof the aét; nor the entire a&, with the
laft part orthe confummarion of the ac.

For if a diffcifor enterinto religion,the immedi-
ate caufe is from the party, though the difcent bee

caft in law ; bue the law doth but execute the act Lir. cap. do

whichthe party procureth, andtherefore the di- difc
{cent thall notbinde,ez fic econverfo.

Ifaleafe for yeares bee made rendring arent,

and the leffee make a feoffement of part, andthe 1Bz
leffor enter,, the immediate caufe is fromthelaw |, 4 ¢ ¢,
in refpe of the forfeiture, though the entrie bee Dy.

In like manner, this rule holdeth notin crimi-
nalladts, except they have a full interruption, be-
caufe when the intention is matter of fubftance,

and that which the law doth principally behold,
there the firft motive will bee principally regar-
ded, and rot the lat impulfion. AsifI,S.of ma-
lice prepenfed difchargeaPiftoll atl, D. and mif-
feth him, whereupon heethrowes downe his Pi-
ftoll, and fiyes, and L. D. purfueth himto kill him,
Whereupon hee turneth and killeth 1. D. witha
Dagger; if the law thould confider the laft impul-
five caufe, it fhould fay, that it was in his owne de-

fence;

the a&of the party 5 but thar is but the purfuance
and putting in execution of the title which the law
giveth, and thercfore therent or condition fhall

bee apportioned.

So inthe binding of a right by a difcent,youare
to confider the whole time from the diffeifin to
the difcent caft, and ifatall times the perfonbee

not priviledged,the difccg:t };indes._ And



g.Hy.24.

3.8 4.P.& M.
Dt 143,

Regnla 2

(6)

And therefore if a feme covert bee diffeifed,
and the Baron dieth and fthee taketh a2 new huf-
band,and then the difcent is caft : or if a man that
is notinfra 4. Maria, bee difleiled, and heereturne
into England, and goe over {eaagaine, andthena
diicent is caft, this difcent bindeth becaufe of the
tmterim when the perfons might have entered, and
the law refpeteth notthe ftate of the perfonatthe
laft time of the difcent caft, but a continuance
fromthe verie diflcifed tothe difcent.

Soif Baronand feme bee, and they ioine ina
feoffement of the wives land rendring arent, and
the Barondye, and the feme take a new husband
beforeany rentday and hee accepteththe rent,the
feoffementisaffirmed forever.

Non poreft adduci exceptio ejufdem rei, ¢%-
j#s petitar diffolutio.

IT werc impertinent and contrary in it felfe, for
the law toallow of a pleain barre of fuch mat-
reras is to bee defeated by the fame fusite ; forit is
included, otherwife a2 man fhould ncvcr,come to

the end and effe@ of his fuite, butbee cut offin
the way. )

And therefore if tenant intaile of 2 mannouyr
whcreuntg avilleine is regardant, difcontinue and
dye,and the right of ihe entaile difcend to the il

laine

)
Icine him{elfe,who brings a formedon, and the dif:
continued pleadeth villenage, this isno plea, be-
caufethe deveftting of the mannor, which is the
intention of the fute , doth include this plea , be-
caufc it determineththe villenage.

So if tenant in ancient demefne be diflcifed by
the Lord, whereby the feigniory is fufpendcd,and
the diffcifee bring his affize in the Court of the
Lord, Francke fecis no plea, becanfe the fuite is
brought to vadocethe diffeifl and fo to revive the
feigniory inancient demefne.

So if aman be attainted and executed, andthe , .5,
heire bring a writ of error vponthe attaindor, 4nd 7-Hé.44.

the corruption of bloud by the fame attaindor bee
pleadedtointerrupt his conveighing in the fame
writ of error , this is no plea, for then hee were
without remedy ever to reverfe the attaindor.

Soif tenant intaile difcontinue for life rendring
a rent,and the iffue brings a formedon, and the war-
ranty of his anceftor with aflets be plcaded againft

him, and the affets is laid tobee no other but his 33-Ed3-32.

reverfion with therenr, this is no plea, becaufethe

formeden whichis brought to vndoe this difconti-

nuance doth inclufively vadoe this new reverfion
in fee with the rent thereunto annexed.

But whether this rulemay take place where the
matter of pleais not to be avoided in thefame fuite

but inan other fuite,is doubtfull ; and Lrather taﬁc
the



(8)
the law tobethat this rule doth extend tofuch ca-
{es,for otherwife the partie were at a mifchiefe, in
refpec the exceptions and barres might bec plea-
ded croffe either of them in che contrary fuite,and
fo the party altogether prevented and intercepted
to come by his right.

Soifaman bee attainted by two feverall attain-
dors, andthere is error in them both, thereis no
teafon bucthat there (hould bearemedic open for
the heire to reverf{e thofe attaindors being errone-
ous,as well if they bee twentie as one.

And therefore if ina writ of error brought by
theheire of one ofthem, the attaindor fhould bea
plea peremptorily, & fo againe if in error broughe
ofthat other, the former fhould bea plea, thefe
were to exclude him vtterly of his rvight; and
therefore it hould be a good replication to f2
thathee hath a writ of error depending of thatal-
fo,and fo the Coust fhall proceed ; but no judge.
ment fhall begiven tillboth pleas bee difcuffed :
and if cither plea bee found without error, there
fhall bee no reverfall cither of the one or of the 0-
ther : and if hee difcontinue either writ, thea fhall
itbeenolongeraplea : and fo of feverall outlaw-
ries in a perfonall ation.

Andthis feemeth to mee more reafonable, than
thatgenerally an outlawric oran attaindor thould
bee o plea in a writ of error brought vpon a di-

verfe

(9)

verfeoutlawric or anactaindor, 457, X, 4.and 7.
H.6.feemctohold, forthatis aremedy too large
for themifchiefe ; for thereis noreafon butifany
of the outlawries or attaindors bee indeed with-
out error but it fhould be a peremptory pleato the
perfon in a writ of crror 2s well as inany otheg,
action.

But ifaman levy afine S¢ conmnfannce de droit
some ceo que il ad de fom done, & fuffer arecoverie of
the famelands, and therebeeerrorin them both,
hee cannot bring error firft of the fine becaufe by
therecovery histitle of error isdifcharged and re-
leafed in law inclnfine, but hee muft begin with
the errorvponthe recoverie(which he may dobe-
caufe a fine executed barreth notitles that accrew
de prifuse temps after the finc levied ) and fo reftore
him{elfcto his title of error vpon thefine : but
fo it is not in the former cafe of the attaindor ; for
awrit of error to a former attaindor is notgiven
away by afecond, except it bee by exprefle words
ofanad of Parliament,, but oncly it remainetha
pleato his perfon while hee liveth,and to the con-
veyance of his heire after his death.

But if amanlevyafinc where he hath nothing
intheland, whichinureth by way of conclufion
onely., and is executorie againft all puschafes and
new titles which fhall grow to the Conuforafter-
wards,and hee purchafe theland,and fuffera reco-
verieto the Conufce, and in both fine and recove-

rie,



(10)

rie, thereis error : This fine is Janss Bifrons, and
willlooke forward, and barre him of his writ of
error broughtofthe recouery,andtherefore it wilJ
come tothe reafon of the firft cafe of the attain-
dor thathee muft reply that hee hath a writ alfo
depending ofthe fame fine, and fo demand iudge-
ment.

Torcturnetoour firft purpofe, like lawisit if
tenantintaile of two acres make two feverall difs
continuancesto feuerall perfons for life rendring
arent, and bringeth a formedon ofboth, and inthe
Sormedon brought of white acre thereuerfion and
rentreferued vpon blackeacreis pleaded, and fo
contrary. Itakeit to beeca goodreplication that he
hath a féermedon alfo vpon that depending where-
unto the tenant hath pleaded the difcent of the re-
uerfion of whiteacre, and fo neither fhall bee 2
barre ; and yetthere is no doubtbut ifin a forme.
donthe warranty oftenant intaile with affets bee
plraded, it is no replication for the iffueto fay
that a Precipe dependeth broughtby 1. S.to enié
theaffets.

Butthe former cafe ftandeth vpon the particu-
Jar reafon before mentioned. d ?

Verba

(11)

Verba fortins accipiuntur contra
proferentem.

THis rule that a mans decdes and his words
{hall be taken ftronglicft againft him/elfe,
though it bee one of the moft common grounds
ofthe law,it is notwithftanding a rule drawn out
of the depth of reafon 5 for firftit is a Schoole-
Mafter of wifdome & diligencein making men
watchfull in their owne bufinefle; next it is au-
thor of much quietand certainty,and that in two
forts ; firft, becaufe it fauourerh actsand conuc y-
ances executed,taking them ftill beneficially for
the grantees and pofleffors ; and fccondly, be-
caufe it makes an end of many queftions and
doubts about conftruction of words : forif the
labour were onely to plcke out the intention of
the parties, euery Iudge would haue afenerall
fenfe,whereas this rule doth giue them a {way to
take the law more certainely one way.

But this rule,asall other which are verie gene-
rall, is butafoundintheayre, and commecth in
fometimes to helpe and make vp other reafons
withoutany great inftruction or direétion, cx-
cept itbe duely conceiued in point of difference,
whereit taketh place, and where not; andfirft
we will examineitingrants,&then in pleadings,

The force of this rule is in three things,in am.-
D=2 biguity

Reg. 3.
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8.Af, p. 100

(12)

biguity of words, in implication of matter, and
deducingor qualifying the expofition of fuch
grants as were againft the law, if they were taken
according to their words.

And thereforeif I, S. fubmit himfelfe to ar-
bitrament ofall a&ions and fuites betweene him
and 1. D. and 1. N. it refts ambiguous whether
the fubmiffion fhall bee intended colle@iue of
ioint alionsonely, or diftributiue of feuerall 2-
¢tions alfo ; but becaufe the words fhall be taken
fironglieft againft I S. thatfpeakesthem, it fhall
beeunderftood of both : forifI. S. had fubmit-
ted himfelfe to arbitrament of all a&ionsand
fuices which hee hath now depending, exceptit
bee fuch asare betweene himand I. D.and LN,
now it thall bee underftood colleétiue onely of
ioint actions,becaufe in the othercale large con-
ftru®ion was hardeft againft him that /peakes,
and in this cafe ftri& conftruétion ishardeft,

So if I graunt ten pounds rent to Baron and
feme, and if the Baron dyethat the feme fhall
haue three pounds rent,becaufe thefe words reft
ambiguous whether I intend three pounds by
way of encreafe or three poundsby way of re-
ftraint and abatement of the former rent of ten
pounds, itfhall bee taken ftronglieft againft mee
thatamthe grauntor,that it is 3% addition tothe
ten ; bue if I had Ietland to Baron and feme for
three liues, referning 1ol per annum, and if the

Baron

(13)
Baron dye referuing three pounds, thisfhallbee

takea contrary to the former cafe, to abbridge
my rent onely tothree pounds.

So if I demife omnes bofcos meos in vills de
dale for ycars,this pafleth the foil,but if I demife
all my lands in daleexceptis bofiis this cxtendeth
to the trees onely and not to the foile..

Soif I fowe my landswith corne,and let it for
yeares,the corne paffeth to my leflee, if Iexcepe
itnot; butif I makea leafe for lifeto I. S. vpon
condition that vpon requeft hee {hall make mee
a leafe for yeares, and 1. S. foweth theground,
and then I make requeft,I. S. may well make me
aleafe excepting his cotne, and not breakethe
condition. ’

Soif T haue free warren in mine ownehand, , ,;
and let my land for life not mentioning the war- ;2. H.s.

ren, yet theleafeeby implication fhall haue the
warren difcharged and extra during his leafe :
butif Iletthe land vzacum libera warrenna, ex-
cepting white acre therethe warren is not by im-
plication referued vato mee eitherto bee inioy-
cd or extinguithed, but the leafee thall haue war-
renagainft mee in whiteacre.

So ifL S. hold of mee by fealty and rent on-
17-3nd I graunttherent,not f] peakin‘izof the feal-
2y, yetthe fealty by implication fhall pafle,be-

D3 caufe

28.H.3.Dr19.



44.Ed. 3.19.

26.afs, pl. 66.

(14)

cle my grant thall be taken ftrongly as of a rene
feruice and not of a rent fecke.

Otherwife had it beenif the feigniory hadbin
by homage fealty and rent, becaufe of the digni-
ty of the feruice which could not haue paffed by
intendment by the graunt of therent, but if I be
feifed of the mannor of dale in fee whereof 1. S.
holds by fealty and rent, and I graunt the man-
nor excepting the rent , the fealtie thall pafle to
the grauntée,and I. S. fhall haue buta rent fecke.

_ So ingraunts againft the law, if Igiue land to
1. S. and his heires males, this isagood fee-fim-
ple ; which is a 'arger eftatethan the words
feeme to intend and the word (males) isvoide
But if I make a gift entaile referuing a rent to me
and the heires of ny body,the words (of my bo-
dy ) arenot voide, andro leaue ita rent in fee-
fimple ; butthe words (heires)and all are voide,
and leanes it but a rent for life, except that you
will fay itis buta limitation to any my heire in
fee-fimple which thall bee heire of my body, for
it cannot bee a rent entaile by referuation.

Butif I giue land with my daughter in francke
marriage, the remaindorto I.S.and his heires,
this graunt cannot bee good inallthe parts, ac-
cording to the words,tor it is incident to the na-
ture of a giftin francke marriage that the donee
hold it of the donor,and therefore my deed thall

bee

(15)
beetaken fo ftrongly againft my flfe* thatra- || 18\‘}&2 o

ther than the rematnder thall be voidethe franck lccontrary, en-
marriage though it bee firlt placed in the deede Bneguein va

grant quant

thallbee voide as a francke marriage. lun part del

fair nepoite-
ftoicr oue lau-

Butif Igiueland in francke marriage referuing () gare.
to mee and my heires ten pounds rent, now the ferravoi’, au.
H . o H termentin v
franke marriage ftands good and the refcrvation TRt
is voide, becaufe it is a limitation of a bentfitto dan fuiclo-
' inidc Sur
my felfe and not to a ftranger. pin: de Sur
Owen luft:

So if I letwhite acre, blackeacre, and greene concta Wal-
acreto . S. excepting white acre, his exception p* Vp "
is voide , becaufe itisrepugnant, butif | !ct'thc lecafe de Col
three acres, aforefaid, rendring twenty fhillings xﬁifzt‘m—
rent,vi{,for whiteacre tenfhillings ,aqd for blagk Barkley in
acre ten fhillings, Ifhall not deftraine atallin com. banco.

greeneacte , butthat fhall bee difcharged of my 4H.6aa
26. als, pl. 66,
rent.

SoifIgrantarenttoI. S.and his heires out of 46.Ed.5.13.
my mannour of dale & obligomanerinm & omnia
bowa & catells mea fuper manerium pradiiinm exi-
frentia ad difringendum per Balinum Domini Re-
gis :this limitation ofthe diftrefle to the Kings
Baliffe is voide, and it is good to giue a power of
diftrefleto I, S. the grauntee and his Baliffes.

ButifI give land intaile renend’ decapitalibus »Ed4-5.
Dominis per redstwm viginti folidorum & fidelita.

tem ; this limitation of tenure to the Lord is
voide,
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(16)

voide, and it fhall not be good, asia the other
cale, to make arefervation of twenty fhillings
good vato my felfe, but it fhall bee utterly voide
asifnorefervation at all had beene made; and if
thetruthbee that I thatamthe donor hold of the
Lord paramount by ten thillings onely , then
there (hall bee ten hillings onely referved upon
the gift entaileas for ovelty.

SoifIgiveland to I.S. and the heiresof his
body, and for default of fuch iffue guod senemen.
twm & pradicium revertatnrad I N. yetthefe
words of refervation will carry a remainderto a
firanger. Butif 1 let white acretoI. S. ex cepting
ten fhillings rent, thefe words of exception to

mine owne benefit thall neuer inure to words of
referuation.

But now it is to bee noted, that this rule isthe
laft to bee refortedto, and is neuer to bee relied
vpon but whereall other rules of expofition of
words faile ; and if any other come in place, this
giucth place. And that is a point worthy to bee
obferued generally in the rules of the law,that
when they encounter and croffe one anothe in a-
ny cale, it bee vnderftood which the law hold-
eth worthier, and to bee preferred ; and itis in
this particular very notable to confider, that this
being a rule of fome ftri@neffe and rigour, doth
notasit were it’s office , but in abfence of other
tules which are of more equity ard humanity;

which

(r7)
which rules you ihall afterwards finde fet downe
with their expofitions and limitations.

Butnow to giue atafte ofthemto this prefent
purpofe,itis arolethat generall words fhall ne-
uer bee ftretched too farre in intendiment,which
the Ciuilians vtter thus. Zerbageneralia refirin-
guntur ad habilitasem perfone, vel ad aptitudinem
res.

Therefore if aman grant to another Com-
mon intre mets & bundas ville de dale, and
part of the ville is his feuerall, and part his
wafte and Common ; the grantee fhall not haue
Common in the Seuerall , and yer that isthe
ftrongeft expofition again(t the grantor.

r4. AL pl, 21,

Soitisarule, verbaita funt inselligenda, vt ves Lie.cap. Cons
magss valeat quam pereat : and thercfore if I giue 4

landto 1. S. and his heires reddend’ quingue Is-
bras anpatimro 1. D.and his heires, thisimplies
a condition to mee that am the grantor; yet it
were a {tronger expolition againft mee, to fay
the limitation thould bee voide, andthe feoffe-
ment abfolute,

Soit is a rule, that the law will notintead a
wrong, which the Ciuilians vtter thus : Ezeff ac-
cipenda inrerpretatio, qne vitiocarer. Andthere-
fore if theexccutor of I. S. grant omnia bona &
satella fva, the goods wl'éich they haucas execu-

tors

16 Bds gu 0o
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tors will not paffe, becaule #on conffat whether i
may bee a deuaftarion; and foa vrong; and yet
againft the trefmaflerthattakeththem out of their
hand,they thall declare guod bona fura cepit.

Soitisarule, thar words are foto bee vnder-
ftood, thatthey worke fomewhat, and bee not
idle and friuolous : werba aliquid operari debent,
verba cum effectn funt accipiends. And therctore
if Ibuy andfell youthe fourth p rtof my mane
nor of dale, and fay not in how many parts to be
dinided, this thall bee conftrued foure parts of
fiue,and not of 6. nor 7. &c. becaufe that it is the
ftrong.ft againft mee ; but onthe other fide, it
fhall not bee intended foure parts of foure parts,
or che whole or foure quarters ;and yerthat were
ftrongeft of all,but then the words were idle and
of none effect.

Soitisarule, Deuinatio non interpretatio ¢ff,
que omuino recedir a litera : and therefore if T
haue a fce farme rent iffuing out of white acre
often (hillings, a1d | reciting the fame referuati-
ondee grantto L. S. the rent of fiue thillings per-
cipiend’ de redd:s’ predict ¢ de omnibus terris o
senementis meis in dale witha claufe of difticfle,
although there bee atturnement yer nothing paf-
fethout of my former rent, and yet that were
ftrongeft againft mce to haue ita double rent or
grant of part of that rent with an enlargement of
adiftrefle in the otherland , but for that it is a-

gainft

(19)

gainft the werds, becaufe copulatio verborum in.
dicat acceptionem in eodem [onfis | and the word de
(anglice out of ) may betaken in two fenfes, that
is, cicherasa greater fumme out of a lefle , or as

a chargeout of land or other principallintcreft

and thatthe coupling of it with lands & tenemérs
viZ. I reciting that I am feifed of fuch arent of
tea (hillings, doe grant fiue thillings percipiend’
de eodems reddis’ it is good enough withour at-

turnment, becaufe perc.prend de ¢rc. may well be

taken for parcella de &¢. without violence to the
words, but if ithad beene de reddit” predict’ al-
thoughI. S. bee the perfon that payeth mecthe
forefaid rent of ten fhillings, yetitisvoide, and

fo itis of all other rules of expofition of grants

when they meetin oppofition with this rule they

are preferred.

Now to examine this rule in pleadings as wee
haue donein grants,, you fhall firde thatinall
imperfections of pleadings whether irbec in am.
biguity of words and double intendments, or
want of certainty and auerments, the pleafhall
be ftrictly and ftrongly againft himthat pleads.

For ambiguity of words, if ina writ of entrie
vpon diffeifin, the tenant pleads iointenancy
with I. S. of the gift and feoffement of 1. D.
iudgemét de briefe the demandant faith thatlong
time before I. D, any thing had the demandant
himfclfe was feifed in fee guonfque predié. 1. D.

Ea Srper
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Juper pofifssonems cius intranit | and made a ioing
feoffement, whereupon he the demandant reen-
tred and {o was feifed vorill by the defendant 4.
lone hee was diffeifed ; this is no plea, becaufe
the word sntranrr may bee vaderftood either of
a lawfull entrie, or of a tortious, and the hardeft
againft him fhall bee taken, which is,thar it was 3
fawfull entrie, thercfore he fhould haue alledaed
precifely that I. D. diffes fiuis. ©

Sa vpon ambiguitics that grow by refer
Ifan action of debt bec broug%t againyﬁ L. Nc?:fd’
L. P. Sheriffes of London vpon an efcape, and
the plaintiffe doth declare vpon an execution by
force of arecoucrie inthe prifon of Ludgare /74
cufledia .S g~ 1. D. then Sheriffes 1. K.H.S8,
and that hiee {o continued f#b enflodial B.¢r 1.6
In2. King H. 8. and fo continued fwb cuffedial.
N.& 1. L.in 3.K.H. 8, andthen was fuffered to
efcape : LN. & I. L. plead that betore the e
{cape fuﬂppofed atfuch a day anno (kperiss 1n par-
ratione fpecificatothe faid I D. and 1. S ad yune
vicecomites fuffered him to cfeape, chis is no
good plea, becaufe there bee three yeares {peci-
fied inthedeclaration , and it fhal] be hardeft ra-
kenthatitwas 1.0r 3. H. 8. when they were oue
of office. and yet it is necrely induced by the
«d tunc vicecomutes which fhould leaue the in-
tendmentto be ofthat yeare in whichthe decla-
ration fuppofeth that they were Sheriffes but
that fufficeth not, but the yeare muft be allc’dgcd

m

(21)
su faét, for it may bee miflaid by the plaintitic,
and therefore the defendants meaning to dil-
chargethem{cluesby a former efcape,which was
not intheir time,muft alledge it precifely.

Forincertainty of intendment, Ifawarranty
collaterall be pleaded in barre, and the plaintifte
by replication to anoide the warranty, {aich, that
hee entred vpon the pofleffion of the defen-
dant, #os conffar whether this entrie was inthe
life of the anceftor or after the warranty atroe-
ched: and thereforeit fhall bee taken in hardeft
fenfe, thatit was after the warranty defcended,
ifit bee not otherwife anerred.

For impropricty of words , Ifaman pleade
that hisanceftordied by proteftation fvifed, and
that I. S. abated &c. this is no plea,for there can-
not beean abatement except there bee a dying
feifed alledged in fatt,and an abatement fhal not
beimproperly taken for diffeifinin pleading c.r

parols font pleas.

For repugnancie, if a man in auowrie declare
that he was feifed in his demefneasof fee of
whiteacre, and being fo feifed did demife the
faid white acreto 1. S. habendum the moitic for
21r.ycares fromthe date of the deed, theother
moity fromthe furrender, expiration, or deter-
mination of theeftate of 1. D. qui tenes predilt’
midictatem 4d terminum vite [ke reddend’ xl.s.

E 3 rent,
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Ty
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rent, this declaration is infufficient, becaufe the So thereis another rule, that in nleadin~ a
feiiin thiar he hachalledged in himf{elfe in hisde. man (hill not dilclofe thir which 1s az it
meine as of fee inthe whole, and the ftate tor life himf{clfe: and therefore if ic be mart rihacisto
oramoitieare repugnant, and it fhall not bee cu- be fet forch on the other tide, then the pleaflill
red by taking the laft whichis exprefied to con- not be taken in thehardeft fenfe bur in the molr
troll the former , whichis bur generall and for- benceficall, and vo bee lefe vato the contrarie par
mall,butthe plea is naught,and yet the matcer in tictoalleage,
law had bingood to haue intituled him tohaue
diftrained for the whole rent. Andthereforeifa manbeeboundin anobli- 28 Hv.
gation thatif the feme of the obligee do- do- ™'
But the fame reftraint followes this rule in ceafe before thefealt ot Saint Tonn che Bapuft
pleading that was before noted in grants : for which fhall beein the yeare of our Lord Coud
if the cafe bee fuch as falleth within another 1598. withouriffue of her bodie by hei husband
tule of pleading thisrule may not be vrged. lawfuily begotten thea lining, that then the
bond thali beevoid, andin debrbroughe vpon
9.%d. 4 And therefore itis arule that abarre is good : this obligation, the defendants plead th:t the
4Ed.6.Plow. £0 2 common intent, though notto cueric intent, feme died before the faid feaft without iffue of
As, ifa debtbe broughtagaintt fiue executors, _ her bodiethen living : ifthis plea thould bee ta-
and three of them make dcfault, and two ap- ken ftronglicft againft the defendant,then fhould
pearcand plead in barre arecouceric had againft it boraken that the feme had iffue at thetime of
them two of 300l and nothing intheir hands herdecath, butthis iffue died before the feaft;
ouer and aboue thar fumme. Ifthis barre thould ‘ but that fhall not bee fo vnderftood becauleit
betaken ftronglieft againft them, it fhould be in- makes againft the defendant, andir istobee
tended that they might haue abated the firft brought in of the plaintiffes fide, and that with-
{uite, becaufethe other three were not named, out trauerfc.
and fotherecouery not duely had again{t them ; |
but becau(e of thisother rule the barre is good : Soif in adetinue brought by afeme agintt
for thatthe more common intent will {ay that the execurors of her husband for herrealonable
they two did onely adminifter,and fothe a&ion partof the goods of her husband, and her de-
well confidered, rather thanto imagine that mand is of a2 moitie , and the declaresvpon the
they would hauc loft the benefitand aduantage cuftome of the Realme by which the femeisto

- ofabating the writ, So haue



(2¢)
haue a moitie, ifno iflue bee had betweene fer
and her husband, and the third part if there bee
iffuehad, and declareth that her husband dieth
without iffue had betweene them ; ifthis count
fhould bee hardlieft conftrued againft the partie,
it fhouldbe intended that her husband hadiffue
by another wife, though not by her, inwhich
cafe the femeis burto haue the third pare like-
wifc; burchat fhall not befo intended becaufe it
is matter of reply to be fhewed of the other fide,

And o it isof allother rules of pleadings,
thefe being {ufficient not onely for the exac ex-
pounding of thefe other rules, but oéiter to fhew
how this rule which we handleis put by when it
meetes with anie other rule.

Asfor Adts of Paliament, Virdi¢s, Tudge-
ments, &c. which are not words of parties : in
them this rule barh no place at all, neither in de-
uifesand wils vpon feuerallreafons ; but more
efpecially itis to bee noted, that in euidence it
hath noplace, whichyet feemesto haue fome
affinitie with pleadings, fpecially when demur-
rer is ioincd vpon the cuidence.

Andtherfore ifland be giuen by will by H. C,
to his fonne I.C. andthe heires males of hisbo-
diebegortten; the remainder to F.C. and the
heires malesof his bodie begotten ; the remain-
dertothe heires males of the bodie of the deui-

for,

(25)
for, the remainderto his daughter S.C. andthe
heires ofher bodie, witha claufe of perpetuitie,
and the queftion comes vpon the point of for-
fetture in an aflize taken by default, and cui-
denceis giuen,and demurrer vpon cuidence,and
In the cuidéce giuen to maintain the entry of the
daughter vpona forfeiture, it is not fet forth not
auerred thatthe deuifor had ne other iflye male,
yet the evidence is good enough,and it thall bee
fointended; and the reafon hereof cannot bee,
becaufea Iury may take knowledge of matters
not within the euidence,and the Court contrari-
wife cannottakeknowledge of any matters not
within the pleas : forit is cleere, thatif che cui-
dence had been altogerher remote, and not pro-
uing the iffuc,therealthough the lury mighe find

ir,yera demurrer might well bee taken vpon the
cuidence.

But if Ttake the reafon of differenceto be be-
tweene (fleadings,wbich arc but openings of the
cafe,and cuidences whichare the proofes of an
iffuc, for pleadings being but to openthe veritie
of the matterin fa&@ indifferently on bo:h pans,
hath no fcope and conclufion todirect the cono
ftruction and intendment of them »and therefore
muft be certaine, but in evidence and proofsthe
iflue which is the ftate of the queftion and con-

clufion fhall encline and apply all the prootesas
tending tothat conclufion,

F Another
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Another reafon is,that pleadings muft be cer-
tatn,becaule the aduerfe party may know wher-
to to anfwer,or elfe he were ata mifchief,which
mifchicfe isremedicd by demarrer ; but in eui-
dence if itbe thort,impertinentor incertaine,the
aducrle party is at no mifchicte, becaufeitisto
be thought that the lury will pafic againt him
yet neuerthelefle the lury is not compeilable to
fupply the defedt of euidence out of their owne
knowledge, thoughitbee in their libertie foto
doe, therefore the law alloweth ademurrervp-
on cuidence alfo,

Quod fub certa forma concefSum cvel referua-
tum ¢t now trabitur ad valorem vel compen-
[m'omm,

'I"Hc Law permitteth euery man to part with
his owne intereft, and to qualifie his owne

graunt as ic pleafeth him{clfe,and therefore doth
not admit any allowanceor recompenceif the
thing be nottaken as it is graunted.

Soinall profites 4 presder , if 1graunt Com-
mon for tenbeafts, orten loadsof wood out of
my Copps,orten loads of hay out of my Meads
to be taken for three yeares, hee fhall not haue
Common for thirty beafts, or thirty loads of

wood or hay the third yeare if hee forbeare tgr
‘ the

(27)

the fpace of two yeares ¢ here the tima is certain
and precife. ?

Saif the place belimitted, or if T graunt Efto.
uers to bee fpent in fucha houfe , or ftone to-
wards the reparatior of fuch a Caitle,although
thegrauntee doeburne of his fuell and repaire
ofhisowae charge, yethee caa demand no al-
fowance for that hetooke it not.

Soif thekinde be fpecificd,asif 1let my Park
referuing to my felfc all the Deere and fufficieng
paftare forthem, if I do decay the game where-
by there is no Deere,I thall not haue quantiiic of
paftureanfwerable to the feed of fo many Decre
as were vponthe ground when I letit , bur am
without any remedy except 1 replknifh the
ground againe with Deere.

But it may be thought that the reafon of thefe
¢afes is the default andlachefs of the grauntor,
whichis not fo.

For put the cafethat the houfe where the E-
frouets fhould bee fpent bee ouerthrown by the
a¢t of God,asby tempeft, or burntby theene.
mies of the King,yet there is no recompence to
be made.

And inthe ftrongeft cafe where it is in default

of the grauntor,yet he fhall make void hisowne
F2 graunt
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graunt ratherthan the certain forme of it thould
be wrefted to an equitie or valuation,

Asif Igraunt Common vbicunque averiamea
serint,ithe Commoner cannot otherwile entitle
himfelfe, except that hee auerre that in fuch
grounds my beafts haue gone and fed , and ifI
neuer put in anybut occupie my grounds other-
wif. hee is without remedy 5 butitI putin, and
after by pouerty or othcrwife Idefift, yet the
Commoner may continue ; contrariwife, if the
words of the graunt had beene guwandocungue a-
wveriamea ferint,for there it depends conrinnally
vponthe putting in of my beafts, or atleaft che
gencrall feafons whenl putthem in, not vpon
eucry houreormoment.

But if Igraunt tertiam aduocationemtol.S. if
hee neglect to take his turne es wice,heeis with-
outremedy : But if my wife beebefore intitu.
ledca dower,and 1 dye,then my heire fhall have
two prefentments,and my wifethe third,and my
grauntee fhall haue thefourth; and irdoth not
impugne this rulear all, becaule the graunt{hall
receiuc that conftru®ion at thefirft chat it was
intended,fuch an auoidance as may beraken and
enioied : as if I graunt proximam aduocasioners
to [. D. and then graun;proximm adwocationems
tol.S. this fhall beintended the nextto the next,
which I may lawfully graunt or difpofc. ,%ge.

w

(29)

But if I graunt proximam aduocationemto]. S,
and [. N.is Incumbenr, and I graunt by precife
woudsllam aduocationem iguam poft morsem,vefig
nationem, iranflationem, veldeprinationemI. N,
smmediate fore contiger:t,now the grant is meere-
ly voide, becaufe 1 had graunted that before,
and it cannot bee taken againft the words.

NecofSitas inducit priuilegium quoad ~ Regulas.

euraprinata.

THe law chargeth no man with default where
the a&t is compulforic, and not voluntary,
and wherethere is not a confent and ele&ion ;
and thereforeif either there bee an impofibility
fora manto doe otherwife,, or fo great a pertur-
bation of the iudgement and reafon as inpre-
fumption of law mans nature cannot ouercome,
fuchneceffity carricth a priviledgeinit felfe.

Neceffity is of three forts, neceflity of confer- Scamf.

uation oflife, neceffity of obedience,and neceffi-
ty of thea& of Gad orot'a ftranger.

Firf}t of conferuation of life, 1faman fteale vi- g .

andsto fatisfie his prefent hunger,thisis no felo-
ny norlarcency.

Soif diuers bee in danger of drowning by the .
cafting away of fome boate or barge, and one of
F3 shem

4. Ed.8. Cond
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them get to fome plancke, or ontheboates fide
to keepe himieife aboue water, and another to
fave his life thrult him from it, whereby hee is
drowned ; this is neither ¢ defendends nor by
mifadueature, but iuftifiable.

Cond.rz6pec  So if divers felons bee ina Iaile, and the Laile
f;;°§*7 .. bycafualty is feron fire, whereby the prifoners

peckeble.  get forth,this no efcape,nor breaking of prifon,
14H 725

per Reade. So vponthe Statute, that cuery Merchant that

+-Ed6pl. ferreth his merchandize on land without fatisty-

god 600 1he the Cuftomer or agreeing for it (whicha-
greementisconftrued to bee incertainty ) fhall
forfeit his merchandize, and it is fo that by tem-
peftagreat quantity ofthe merchandize is catt
ouer board, whereby the Merchant agrees with
the Cuftomer by eftimation, which falleth out
fhort of the truth, yet the oucr-quantity is not
forfeited ; where notethat neceflity difpenfeth
withthe dire& letter of a Statute law,

Licpl So if aman haue right to land, and doe net
.plgrg. . .
12H420.  make hisentric for terror of force, the law al-
i d430  loweshima continuall claime, which fhall bee
38.H.6.11. . . .
as beneficiall vato him as any cntry  fo fhalla
aflee.  manfaue his defaule of appearance by cretein de
39:tL650.  ean, and anoide his debt by dureffé, whereof you
fhall finde proper cafes elfewhere.

The fecond neceffity is of obedien ce,and ther-
fore

{(31)
fore where Baron and Feme commit a felon Y, Stanfat.s
the Feme can neither be principall nor acceffary, Edi1co.
becaufethe law intends her to haue no will, in re-
gard of the fubiection and obedience fhee owes
to her husband.

So onc reafon amongft others why EmbaiTa
dors arcvled tobee excufed of practices againt
the Stare where they refide, except it be in point
of confpiracie, which is againft the law of Nati-
ons, and {ociety ,is,becanfe non conflat whether
they hauc it 72 mandatis, and then they are excu-
fed by neceflity of obedience.

So ifa warrant or precept come from the King
to {cll wood vpon *he ground whereof Iam te-
nant for life or for yeares,I am excufed in waft,

The third neceflitie is of theact of God,or of BgrEdg.cn
aftranger, as if I bee particular tenant for yeares E-Wall.3r.
of a houfe, and it be ouerthrowne by grand tem- 42.£d.3. 6.
peft, or thunder and lightning, or by fudden o Eds per
flouds,or by inualion of enemies; or if Lhaue be- 15 waq
longing vnro it fome Cottage which hath beene 0. 33Ed3.
inte@ed,whereby I canprocure noneto inhabite or
them,no workemanto repaire them, and fothey 44.Ed 3.
fall down,Inallthefe cafes Iam excufed in waft:
butof thislaft learning when and how theact of
God and ftrangers doe excufe , there bee other
particulacrules. But



(32)

Butthen it isto be noted, that neceffitie priui-
Jzdgeth onely guoad iura privais forin all cafesif
the a& that fhou!d delivera man out of the ne.
cefsitie be againft the Common-weaith,neceffity
exculetiinat s for prisilegium non valet contra
Fempublscam, and as another faith, Necefstas pub.
lica maior et quam prisata:for death is the laft
and farthedt point of particular neceflitie,and the
law impofeth it vpon cuerie fubicct, that be pre-
ferre the vrgent {eruice of his Prince and Coun-
trey betorcthe fafety of his life; Asif in dangex
of tempeft thofe that are inthe fhip throw ouer
other mens goods, they arenot an{werable : but
ifa wan bee commandedco bring Ordnance or
Munttion to relieuc any of the Kings towns that
are diftrefled, thenhee cannot for any danger of
tempeftiuttific the throwing of them ouerboard,
for there it holdeth which was {poken by the
Romane when healiedged the fame neceffitie of
weatherto holdbim from imbarquing, Neceffe eS¢
vt cam pon vt viwans. So inthe cale put betore of
husband and wife, if they ioyne in committing
treafon, the neceflity of ogcdicnce doth not ex-
cuf:theoffenceas it dothin felony,becaufe itis
againft the Common-wealth.

Soif afire betaken in a ftrect, Imay ivftifie
the pulling down of the wall or houlc ot another
man to {aue the row from the {preading of the

sAplss fire ;s but it I be aflailed in my houfe ina Citic ot

Towne,

(13}

Towne,and diftrefled, andto faue my life I fet
fire on mine owne houle, which{preadethand
taketh hold vpon other houles adioyning,this is
not iuftifiable,but Tain fubic& totheir action vp-
onthe cale, becaule I cannor refcucmine owne
life by doing any thing which s againft the
Common-wcalth : Butif tr bad beene bur e pri-
uate tref pafle,as the going cuer ancthers ground,
or the breaking of his inclofure when Tam pus-
fued for the {afegard of my lif¢,icis iuflifiabie.

This rule admitteth an exception when the
Law doth intend tome faulr or wrong inthe par-
¢ie chat bath brought him{elfe into the nece flitte:
fothat ismecefiras culpabilss. 1his Itaketo bee
the chicfe reaton, why jerpfrm difendenio is not
matrer of Iuftification, becaufe the law intends
it hath a commencement vpon an vnlawfull
caule,becaufe quarrels are not prefumedro grow
without fome wrongs either in woids or deedes
on cither part, and the law thar thinketh ita
thing hardly triable in whofc defauli the quarrell
beganne, fuppofetin the partie that kils another
in his owne defence notto bee withour malice
andtherefore as it doth not touch him in the
higheft degree, foit putteth him to {ue out his
pardon of courfe,and punifheth himby forfei-
ture of goods : for where there cannetbeanie
malicc nor wrong prefumed, as where 2 mun
affailes mee to robbe mee, and Lkill him thataf=
{uilcth me ; orif a woman kil him thavaflaileth

G her
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(34)
hertorsuith her ic s iuflificabie without anie
pardon.

So the common cafe proueth this exception,
that is,ifa mad mancommit a felonic hee fhall
not lofe his life for it,becaufe his infirmity came
by the At of God 5 but if a drunken man com-
mitafclonieshe thall not be excufed becaufe his
iinperfection came by his owne defaule ; forthe
zeafon and loffe of deprination of will and ele@i-
o by necefitie and by 1nfirmitie is all one, for
the lacke of (arbitriim [olutum) is the mat’tcr:
and therefore as infirmitas culpabily excufeth
tiot, no more doth mecefiitas csdpabilss,

(orporalis iniuria non recipit #5timationens
de futuro,

'He law inmany cafes that concerne lands

or goods doth depriuea man of his prefent
remedie, and turneth him ouer to a further Cir-
quit of remedie, rather than to fufferan incon-
uenience : but if it bee queftion of perfonall
paine, the law will not compell him to fultaine
it and expe@ remedie, becaufe it holdethno
damage a fufficient recompence for awrong
which is corporall,

Asif the Sheriffe make 2 falfe returne that I
am

(3¢
am fummoned whereby I lofemy laad ; yet be-
caufe of rthe inconucnience of drawing ail
things to inccttaintic and delay, if the Shoriffes
returne fhould not be credited, T am excluded of
my auerment againfl it, and ar put to mine ado-
onof deceit againft the Sheiffc and Summo-

ners ; but if the Sheriffe vpon aCap. retiwne

Cep: corpus or thd' st ldﬂg«m’m‘ e !’""ﬁ r, there
1 may come in and falfifie therctarn of the She-
riffe to fave my imprifenmicate

So if 2man menace me in my goods, and that
he will burne certaine cuidences of my land
which he hath in his hand,if I will not makc va-
to him abond, yetif Ienterinto bond by this
terror, I cannot auoid it by plea, becaufe the law
holdeth it an incouenience to auoid a {pecialii-
tic by fuch matter of auerrement, and therefore
1am put to mine action againft fucha menacer:
butif hee reftraine my perfon, or threatenmee
with a battery or with the burning of my houfe,
which isa{aétie and prote&ionto my perfon,
or with burningan inftrument of manumiffion,
which is an cuidence of my enfranchifement s
$f voon fuch menace or durefle I make a deede;

I fsali aueid it by plea.

So iz trefpafler drive away my beafts ouer an-
others ground,] purfuethemto refcuc them, yet
am I a treipaffer to the ftranger vpon whofe

ground I came ; but if 2 manaffailc my pcr(oné

Ga2 an
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and T fly ouer anothers ground, now am1 no tref:
patler.

This ground fome ofthe Canonifts doe ape-
ly inferre out of Chrifts facred mouth; Amen eft
corpus fupraveflimentum , where they fay vefli-
menium comprehend.th all ovtward chings ap-
pertaining to a mans coadition, as lands and
goods, whichthey fay,are nor in the fame degree
withthat whichis corporall  and this was the
realon oftheancient lex ralionis, oculus proocale,
dens pro dente (o that by that law corporalis imuyia
de pratcrito nonreccpit aff mationem : But our law
wi}en theinry is already exccuted and infli&ted,
thinketh it beft fatist.&ion tothe party gricued
to relicus him in damage, ind to giue him rather
profit than reuenge ; but it will ncucr force 2 man
totolerateacorporall hurt, and to depend vpon
that inferiour kind of fatisfa&ion, v/ 22 dinagss,

Excufat aut extennat deliGum in capitalie
bus,quod non operatur idemin cinilibus.

N Capitall caufes iz faworem vite,the law will

R not punithin fo high a degree, except the ma.

lice of the will and inzention appeare ; but in

Ciuill trefpatfes and iniuries that are of an inferi.

our naturc, the law doth rather confider the

demage of the par:y wronged, than the malice
ofhim that was the wrong doer ;and therefore,

The

Gn

The 1w makes a diffcrence betweenc Lilling
g manvponmaiice fore choughr, andvypon pre.
fent heate : Burif I give a mun Janderous wor de,
whereby Tdamnific hra inhis name and credir,
icis not material whether Tvle them vpon fud-
daine choler and prouocation, or of fer malice
but inan adrion vpon thecale, Ihallrender du-
mages alike,

Soifamanbec killed by mifadusnture, ashy
anarrow at Buts , this hatha pardon of courfe:
but if aman bee hurt or maimed onely, anzétion
of trefpafle licth, thovgh it bedoneapunitthe
partics minde and will, and he fhail bee punithed
inthelaw, as deepely as if hee had done it of
malicc.

So if a Surgeon authorized to pra&life, doe
through negligence in his cure caule the party to
dye,the Surgeon thall not bee broughtin quefti-
onofhislife; and yet if hee doe oncly hurtthe
wound whereby the cure is caft backe, and death
enfues not , hee is fubieét toan action vpon the
cafc for his misfeifance,

Soif Baron and Femebee, and they commit
felony together , the Feme is neither principall
nor acceffary, in regard of her obediencetothe
will of her husband;but if Baron and Feme 101ne
in committing a trefpaffe vpon land or other-
wi'e, theaction may bee brought againft them
both. G3 So

St i b

¢ Edgom
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So ifaninfant within yeares of difcretion, ot
1 mad-man kill another, hee thallnot beeimpea.-
ched thereot ; butifthey put outa mans eye, or
doc him like corporall hurt,hee thall be punifhed
in trefpafle,

So in felonies the law admitteth the difference
of principall and acceflarie, and if the principall
dye,or bee pardoned,the proceeding againft the
acceflary faileth ; butinatrefpafle, if one com-
mand his man to beate you, and the feruant after
the battery dye, yer your ation of trefpafie
frands good againft the Mafter.

A ftimatio prateriti delicti ex poftremo fals

nURGHAR crefrii.
4

THe law conftrueth neither penall lawes, nor
penall fadts by intendments, but confidereth
the offence in degree, as irftandetis 2z the time
when itis committed; foas ifaeyv circumftance
or matter bee {fubfequent, which liide cogether
with the beginning (hould {eeme todrawtoita
higher naturc,yetthe law dothnot cvicad or am-
plificthe offence.

Therefore if aman bee wounded,and the pet-
cuffor is voluntarily let g0 ar large by the luilor,
and after death enfueth of the hurt, yet this is
no felonious efcape in the lailor.

So

I

(39;

Soif the Villein ftrike the heire apparant of
the Lord, and the Lord dicth before, and +he
perfonhurt who fuccecdeth to be Lord torhe
Villeine dicth after, yet this is no pettie rreafon,

So if a man compaffeand imagineth the death
of one that after commethto bee King of the
Land, not beeing any perfon mentioned within
the Starute of 25.Ed. 3. thisimagination pre-
cedent is not hightreafon.

So if 2man vfe flanderous words of a perfon
vpon whom fome dignitic after defcends that
maketh him a Pecre of the Realme, yet he thall
haue but 2 fimple a&ion of the cafe, and not in
the nature of a fcandalum Magnasum vpon the

ftatuce.

Soif Iohn Stilc fteale 6. from mee in mo-
nie, and the King by his proclamation doth
raife monies, thar the weight of filuer in the

icce now o 6 4. fhould goe for 12 4. yetthis
51&11 remaine pettie larcenic and no felonie; and
yerinall ciuill reckonings the alteration fhall
take place: asif I contract wich alabourer to
doe fome worke for 124, andtheinhaunfing of
monie commeth beforeI pay him, I fhall farif-
fie my contract with a fixcpenny piece fo raifed.

Soif 2 man deliuer goods toone to keepe,

and after retain the fame perfon into his feruicl::,
who
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who afterwards goeth away with his goods,this

is no felony by che ftatute of a1.H.8.becaufe he
was no fcruant atchat time.

In like manner, if [ deliuer goodsto thefer-
uane of I. S.to keepe,and after die and make 1.S,
my executor, and before any new commande-
mentof 1.S. to his feruant forthe cuftodie of
the fame goods, his feruant goeth away with

them g chis is alfo out of the fame ftatare. qwod
notAa.

But note that itis faid preteriti delic¥is for a-
ny acceflory before theta is fubicé toall the

contingencies pregnant of the fa&t if they bee

purfuances ofthefamefa@t: Asifaman com-
mand or counfell one to robbea man, orbeate
him gricuoufly and murther enfue, in cither cafe
heisacceflarie to the murther ; guia in crimina.
libus preflantar accidentia,

Quod remedio deftituitur itfa re cvalet fi
exlpaabfis.

THe benignitie of thelaw isfuch, as when

to preferue the principles and grounds of
lawit depriueth 2 man of his remedie without
hisowne fault, it will rathcr pue him in abeger
degreeand condhtion thanina worfe, for if it
difable him to purfue his action orto make his

claume,

(41)
claime, fometimes itwill giue him the thihg i
felfe by operation of law without any a& of
his owne, fomerimes it will giue him amore be-
neficiall remedie,

And therefore if the heire of the diffeifor
which is in by difcent makea leafe forlife, the
remainder for life vato the diffeifee, andche lef-
fee for life die, now the franketencment is caft
vponthe difleifee by a& inlaw, and thereby hee
is difabledto bring his Precipe to rccouer his
right, whereupon the law judgcth him in hisan.
cient right as ftrongly as if it had beene recoue-
red anf executed by acion, which operation
of law is by anancient terme & word of law cal-
leda remitter 5 but if there may beeafligned any
defaultorlaches inhim, eitherinaccepting the
freehold,or im accepting the intereft that drawes
;1':: gicc hold, then the law denicth him anie fuch

neit.

Andtherfore ifithe heire f the diffeifor make Lisph 69,

a leafe for yeares the remainder in fee to the dif-
feifee,the diffeifee is not remitted, and yet the re-
mainder is inhim without his own knowledge or
affent; bue becaufe the free boldis notcaft vpon
him by a&in law it is no remitter. gwed nos .

__ Soifthe heireof thediffeifor infeoffe the dif- Lis.plovs,
fifee and aftranger, and }s;xakchun liverie, al-

though
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though the ftranger die before any agreement
ortaking of the profits by the diffeifec, yethe is
not remitted, becaufe though a moitie bee caft
vpon him by {uruiuor, yetthat is but Zxs accre.
feendi, 'nd 1:is no cafting of the free hold vpon
him by aft in law, bur heeis ftill as an immediate
purchafor,and thereiore no remitter.,

So ifthe husband bee frifed inthe righe of his
wite, and difcoatinue and dieth, and the feme
takes another husband, who takes a feoffement

Sem'le incelt fromneee d {continuee to him and his wite | the
;:liy‘;ﬁ:l;‘[‘: t ‘me1snot remitred ; and the reafonis,becaufe
rarie. thce was oncefole, and foalachesin her for not
purfuing her right : but if the feoffement taken
Licpléss.  backe had been to the firft husband and her felfe
fhe had been remitted. ’

.MCondicz. Y€t ifthe husband difcontinue thelands ofthe
wife, and the difcontinuee muke a feoffement to
the vfe of thehusband and wife, fhee is notremit.
ted; but that is vpon a fpeciall reafon, vpon the
letter of the ftacute of 27.H.8. of vies, that wifh-
cththatthe ceffuy que 9 {hall have the poflef-
fionin qualiticand degree as he had the vfe . but
that holdeth place onely vponthe firft ve,ﬁing
ofthe vie; for when the vfe is abfolutely execu-

«Ha.Dyer 3 ted and vefted, then it doth infue meerely the

. natureof poffcffions; as if the difcontinyee had
madea feoffcment in fee to thevie of 1. S. for

life,

(43)
tife, the remainder tothe vle of baron and feme,
and leffee for life die, now the feme is remitted,

muﬁ qaaﬂ r4.

Alfo if theheireof the diffeifor make a leafe
for life, the remainder to the diflcifce who char-
geththe remainder,and the lefles tor life dies,the
diffeifee is not remitted y and the reafon is,his in-
termeddling wich the wrongfull remainder,
whereby he hath affirmed the {ame to be in him,
and foaccepred it : but if the heire of the diffei-
for had granted arent charge to the diflcifee, and
afterwards miade a leafe for life,the remainderto
the diffeifce, and theleffée forlifehad dicd,the
diffcifec had been remitted,becaufe thereappea-
reth no affentoracceptance of anie eftateinthe
free bold,but onely of a collaterall charge.

Soif the femebe diffeifed and intermarry with
the diffcifor, who makes a lcafe for life,rendring ..
rent,and dieth leauing a fonne by the fame feme, ™ 0
and the fonne accepts the rentof the leflce for
life, and then the feme dies,and the dcflee for life
dies, the fonne is not remitted, yetihe fravkete- :0Haphaoy
nementwas caft vpon him by a& ir. law, but be-
caufe hec had agreed to be in the tortious reuerfi-
on by acceptance of the rent, therefore no re-
mitier.

So if tenant intaile difcontinue , and thedif-
continuee make aleafe for life, the rumaindes to
‘ Ha2 the
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theiffise intaile beeing withinageandat fullage,
the leflec for life furrendreth to the iffue intaile
and tenant intaile dies , and leflee for life dies,
yetthe fame iffuc is not remitted 5 and yetif the
iffue had accepreda feoffement withinage, and
had continued the taking of the profits when hee
came of full age, and then thetenant intaile had
died,notwithftanding his taking of the profits he
had beene remitred : for that which guides the
remitter,is, if he be once in of the free l'zolfi with-
outany laches :asif the heire of thediffeifor en-
feoffesthe heire of the diffeifee who dies, and it
defcends to afecond heire vpon whom the frank
tenement is caft by difcent,who enters and takes
the profits,and then the diffcifee dies,thisisare-
mitter,canfa quafupra.

Alfo iftenant intaile difcontinue for life, and
takea furrender of the leafee, now hee isremit.
ted and feifed againe by force of thetaile,and yet
hee commeth in by his owne act : butthis cafe
differeth fromal! other cafes,becaufe the difcon-
tinuance was but particular at firft , and the new
gained reuerfionis but by intendment and ne-
ceflity of law ; and therefore is butas it were b
initio, witha limitation to determine whenfoe-
uer the particular difcontinuance endeth,and the
ftate commeth backe to theancient right.

T o proceed from cafes of remitter, whichisa

great branch of thistule, to other cafes; Ifexe.
cutore

(49)

eutors do redeeme goods pledged by their tefta-
tor with theirowne money,the law doth conuert
fo much goods as doth amount to the value of
thatthey liide torth, tothemfelues in property,
andvpon a plea of fully adminiftred it (hall bee
allowed : the reafon s, becaufe it may bee mat-
ter of neceflidie, for the well adminiftring of the
goods of the teftator, and cxecuting their rruft
thatthey disburft money of'their owne : forelfe
perhaps the goods would bee forfeited , and hee
that had themin pledge would notaccept other
goods bur money,and foit isalibertic which the
law giues them,and they cannot haue any fuite a-
gainftthemfelues 5 and therefore the law gines
them leauc to retaine fo much goods by way of
allowance : and if their bee two executors , and
oneof them pay the money, hee may likewife
retaine againft his companion if hee haue notise
thereof.

g H, S.Pl. i
Dy.

But if therebee an ouerplus of goods , aboue 3. Eliz.187.
the value of that he thall disburfe, then ought he P-3-

by his claime ro determine what goods hee doth
eleCt to haue in value,or clfe before fuch eleéion
if his companion doe fell all the goods, hee hath
ro remedy but in Spirituall Court : for to fay he
thould bee tenant in common with himfelfcand
his companion pro rataof that hee doth lay our,
the law doth reiet that conrfe for intricatencfle,

Soif L hauea leafc for yeares worth 30t by
H 3 the
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theyeare, ant _czuntvato L. D, arentof 10t 2
yeare, ard. . cr make him my executor, now I,
D. th:l® bee charged with affets ten pounds onea
Iy.and che otherten pounds thall be allowed and
confidered to him jand thereafonis,becaufe the
not refufing thall bee accounted no lachesvnto
him,becaufe an executorthip is piums officium and
matter of confcience and truft, and not like a2
purchafe to 2 mans owne vfe,

Like law it is, where the debror makes the
debtechis executor, thedebt fhall bee confide-
redintheaflets, notwithftanding it bee a thing
in aétion.

Soif I hauearent charge, and graunt that vp.
on condition,now thoughthe condition be bro-
ken, the grantees eftate is not defeated till 1 haue
made my claime ; bur if afrer fuch grant my fa.
ther purchafethe land, and it defcend to mee,
now ifthe condition be broken, the rent ceafeth
without claime : Buzif1 had purchafed theland
my felfe,then I had extinéted mine owne condi-
tion, becaufc I had difabled my felfe to make my
claime,and yct a condition collaterall is not fuf=
pended by taking backe an eftate ; asif I makea
feoftement in fee, vpon condition that1. S, fhall
marry rgy daughter,and take a leafe for life from
my feoffce, it the feoffee breake the condition,
1 mzy claime tohold in by my fee-fimple ; but
the cale of the churgeis othawile, for it 1 hivea

ent

47
rent charge iffuing out of 20. acres, and graunt
therent ouer vpoa condition, and purchafe bue
one acre,the whole condition is ¢xtin@ ,and the
poffibilitie of the rent by reafon of the conditi-
on, isas fully deftroied as if therc had beeneno
rentin Effe. -

Soifthe King graunt to mee the wardihip of
1.S.the fonne and heire of 1. S. wheniit falleth,
becaufe an a&ion of couenant lieth not againft
the King, Ithall haue thething my felfe inin-
tereft.

Butif Ilet land to 1. S. rendring arent, with a
condition of reentry, and I. S. bee atrainted,
whereby the lecafe comes to the King , now the
demand vpon this land is gone, which thould
giue mee benefit of reentrie, and yet I fhall not
haue it reduced without demaund 5 and the rea-
fon of diffcrence is, becaufe my condition in this
cafeis not taken away in right, but onely fufpen-
ded by the priviledge of the poflcffion : for ifthe
King grant the leale ouer, thecondition is reui-
ued asit was.

Alfoif my tenant for life graunthiseftateto
the King, now if I will graunt my reuerfion o-
uer,the King is notcompellable toatturne,there-
fore it fhall paffc by graunt by deede without at-
trnment. So

1.H.6pl.

Grames 91

7H 640
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gRLFie.  Soifmytcnant forlifebee, and I graune my
Aczunments  Teuct{ion per aster vie,and the grantee dye, lining
8. cer grevie,nOoW the privity betweene tenaat for
life and mee is not reftored, and I haue notenant
in ¢ffeto atturne, therefore I may paffe my reucs-
fion without atturnement. guod nota,

Soif I hauea nomination toa Church,and an.
other haththe prefentation,and the prefentation
comestothe King, now becaufe the King can-

not bee arrendant , my nomination is turned te
anabfolute patronage.

4Ed6Dyp. Soifamanbee feifed of an aduoufon,and take

awife, and after title of dower giuen her, ioine
?:céo;t‘;:: 1n impropriating the Church, and dicth, now
pet preientmee O€caule the Feme cannot haue theturne becaufe
del femelad-  Of the perpetuall incumbency, fhee fhall haueall
::g;’gi%ﬁc' the turnes daring her life; for it fhall not bee difs
proprizrea  dmpropriated to the bencfit of the heire contra-

touts iokrsquel 1y tothe or in fee-
o s e y graunt of tenant.in fec-fimple.

Cok.Rep.7.fo. .

t.a Butif aman graunt the third prefentmentto
L.S. and his hcires , and impropriate the aduou-
fon,now the granntee is without remedy,for hee
tooke his graunt fubic&@ to that mifchicfe at firft
and therefore 1t was his laches,and therefore not’:
like the cafe of the dower ; and this graunt of the
thirdaucidance is not like ¢rtia PArS ARuccatio-
#1s, Or medietas aduocationss Vpon a tenancy in
common of theaduoufon; for iftwo tenzntsin

common

(49)
eommon bee, andan vfurpation be had againft
them,and the viurper doe impropriate, and one
of the tenants in common do releafe, and the o-
ther bring his writ of right de medietase aduocasi-
onis aad recoucr, now I take the law to beethat
becaufe tenants in common ought to ioinein
prefearment which cannotnow be, he fhail hane
the whole patronage : for neither can there bee
anapportionment, that he fhould prefentall the
turnes, and his incumbent but to hauca moitie
of the profits,, noryet the atof impropriation
fhall not bee defeated. But asif two tenantsin
common be of 2 Ward, and they ioine in a writ 4545
of right of Ward andone releale, the other fhall
recouer the entire Ward, becaufe itcannot be di-
uided : fo fhallit bee inthe other cafe, though it
be an inheritance,and though he bring his alion
alone.

As ifa difleifor be diffeifed,and the firft diffei-
fee releafe tothe fecond diffeifor vpon conditi-
on, and a defcent be caft, andthe condition bro-
ken ; now the meane diffcifor whofe right is re-
viued fthal enter notwithftanding this defeent,be-
caufe his right was taken away by the a&t of a

Lecomrn
ﬂfﬂﬂgCL fuicrelfolum
. ' Martm Trotess
But if I devife land by the ftatute of 32 H.8. cafepa;a.Eliv
andthe heire of the deuifor entersand makes a iy $om o
feoffement in fee, and the feoffee dicth feifed, vide 7R s
this defcent bindeth, and there fhall not beea 3¥ishes.
I perpetvall Fiackdens
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perpetual liberty of entry vpon the reafon thae
he neuer had (cifon whercupor he mighr ground
hisaction, but hee is ar a mitchicfe by his owne
Jaches: and like Liw is of the Kings Pattentee 3
for I{ec no reafonable difference betweene them
an;i him in the remainder, which is Littletons
cafe.

But note, that the Law by operation and mat-

ter infa&t will neuer counteruaile and fupply a

title grounded vpon a matter of record, and

therfore if I be entituled vato a writ of error,and

the land defcend vato mee, I fhall neuer be remit-

25H8Dy.1.7. ted, no more (hall Ibee vnto an attaint, exceptI
may alfo hauea writ of right.

So ifvpon my anowry for fcruices, my tenane
difclaime where 1 may have a Writof right as
vpon difclaimer,if the land after defcend to me, I
I'fhall heuer be remitted.

Regularo, Perbageneralia reftringuntur ad habilitatem
rei vel perfina,

IT is arulethat the Kings graunts fhall not bee
taken or conftrued to a fpeciall intent ; it is not
fo with the graunts of 2common perfon , for
they fhall be extended as well to a forrein intent
astoa common intent; yet with this exception,
thatthey hall ncuer bee taken to an impertinent

or

(51)

ora repugnant intent: forall words, whether
they beein deedes or ftatutes, or otherwile if
they be general and notexprefleand precife,thall
bee reftrained vato the fitnefle of the matteror
perfon.

Asif 1graunt common iz omnibus terrismeis Peskpliot,
inD.and I haue inD.both open grounds and
feucrall, it fhall notbee ftretched to my common
infeuerall, muck lefleinmy Gardenszand Or-

chards.

Soif Igrauntto aman omnes arboresmeas cref- y gn
gentes fwper terras meas in D. hee fhall not haue
Apple trees or other fruit trees growing in my
Gardens or Orchards if there bee any other

trees vpon my ground.

Soif Igraunt to I.S. anannuiticof x.1. ayeare
o ;iﬁli%impenﬁ & impendendo, if I S. beea s Edjdis
Phyfitian, it (hall bee voderftood of his qounfcll
in Phyficke ; and it hebeca Lawyer,of his couns

fell in Law.

Soif [ doe leta tencment to I. S.neere by my
dwelling houfe ina Burrough, prouided that hee
fhall not cre or vie any fhop in the fame with-
eutmy licence, and aftcrwards I licence himto
ere@afhop, and LS. isthen a Miller, heefhall
not by vertue of thefe generall words cre&a loi-

fhop.
ners fhop I S
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So the ftatute of Chantries that willeth all
landstobe {forfeited, ginen orimploied toa fus.
perftitious vie fhall not bee conftrued of the
glebelands of Parfonages: nay further, if the
lands be giuen to the Parlon of D. to fay aMafle
in his Chusch of D. this is out of the ftatute, be-
caufeit thall bee intended but as an augmentation
of his glebe ; but otherwife had it beenc if it had
beene to fay a Mafle in any other Church but his
owne,

So inthe ftatute of wreckes, that willeth thae
goods wracke where any liue domefticall crea-
ture remaincs in a veflell thall be preferued tothe
vfe of the owner that thallmake his claime by the
fpace of onc yeare doth not extend to frefh viGue
als or the like which is impoffibleto keepe with-
out ﬁle‘rifhing or deftroying it ; for inthefe and
the like cafes generall words may beetaken, as
was faid toa rare and forreine intent, butnener
to anvarcafonable intent.

——

Iura fangninis nulloinre cinili
Airimsipoffuns,

They beethe very wordsof the Ciuill Iaw,
which camnot bee 2mended to explaine this rule.
Hares off pownen Iwris, filins eft nomen Natura :
therefore corruption of bloud taketh away the
Privitic of theone, that is, of the heire, but n:;

(53)
of the other, that is, of thefonnes therefore if a
man beg attainted and murthered by a ftranger
the cldeft fonne fhall not haue the appeale, be-
caufethe appealeis giuen tothe heire, for the

youngeft fonnes who are equal inbloud fhall not aLEd g1y

haue it ; bat if anatrainted perfon beekilled by
his fonne, this is pettie treafon, for that the pri-
uitic of a fonne remaineth : for I admit the law
to be, that if the fonne kill his father or mother «
itis petrietreafon, and thatthere remainethfo
much in our lawes of theancient foote-fteps of
Poieftas putrie and naturall obedience, which by
thelaw of God isthe very inftance it felfe, and
all other gonermentand obedience is taken but
by equitie, which I had, becaufe fome haue
thoughtto weaken the law in that peint.

So ifland defcend to the eldeft fonne of a per-
fon attainted from his anceftour, of the mother
heldin Knightsferuice , the guardian fhall enter,
and ouftethe father, becaufe the law giueth the
father that prerogatiue in refpeét hee is his fonne

and heire ; for of a daughter or afpeciali heire F-NBrfogss.

intaile hee fhall not haueit: bur ifthe fonnebe
attainted, and the father couenant in confidera.
tion of naturall loue toftand feifed of land to his
vie, thisis good enough to raife an vie, becaufe
the priuity of a naturall affetion remaineth.

So ifa man beattainted and hauea Charter of

pardon, and bee returned of a lury betweene his
13 fonne

3&".‘. 17. 318,
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(54)
fonncand 1. S. the challenge remaineth; for hee
may maintaine any {uite of his fonne, notwith-
ftanding the bloud be corrupted.

So by the ftatute of 21. the Ordinary ought
to commit the adminiftration of his goods that
was attainted , and purchafle his Charter of par-
donro his children, though borne before the
pardon, foritis no queftion of inheritance: for
itone brother of the halfe bloud dye, the admi-
niftration ought to bee committed to hisother
brother of the halfe bloud,if there bee no necrer
by the father.

So if thevncle by the mother beattainted,and
pardoned, and land defcend from the fatherto
the fonne within age held in foccage, thevncle
fhall be guardian in foccage 3 for that fauoureth
fo little of the priuity of heire , asthe poffibility
toinherit thutteth not,

Butifa Feme tenant intaile affent to the raui.
{her, and haueno iffue, and her coufin isattain-
ted,and pardoned, and purchafeth the reverfion,
hee fhall not enter fora forfeiture. Forthough
the law giueth it not in point of inheritance, but
onely as a perquifite to any of thebloud fo hee
bee next in eftate, yetthe recompenceis vader-
ftood for the ftaine of his bloud, which cannot

bee confidered when it is once wholly corrup-
ted before,
So

(55)

Soifa villeinbee attainted, yet the Lord fhall
haue the ifTues of his villein borne before or af-
ter the attainder; for the Lord hath them Jure
nature but asthe increafe of a flocke.

Quare whether if the eldeft fonne bee attain- £ N.br.g10

ted, and pardoned , the Lord fhall haue aide of
his tenants to make him a Knight,and it {fcemeth
hee fhall ; for the words of the writ hath f/iums
primogenitum and not filium & haredem, and the
like writ hath par file marrier who isno heire.

Receditur a placitis iuris | potius quam inig-
ria,¢r deliélamaneant impunita,

THé law hath many grounds and pofitiue
learnings, which are not of the maximes and
conclufions of reafon , but yet are learnings re-
ceiued with the law,fet downe,and will not have
calledin queftion : thefe may bee rather called

placita inris than regule iwrisy with fuch ma-

ximes the law will difpenfe , rather than crimes
and wrongs thould bee vapunifhed, gura (alus po-
puli wprema lex , and falus popwls is contained in
thereprefling offences by punifhment,

Thereforeif anaduoufon begraunted to two,
and the heires of one of them, and an vfurpation
bee had,they both fhall ieine in a writ of right of

aduoufon 5 and yet it is agroundinlaw , thata
writ

Regifter.fcl.
87.

Regula1s,
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(56)

writof right lieth of no lefle eftate than a fee-
fimple; but becaufe the tenant for life hath no
other feucrall action inthe law giuen him | and
alfo that theiointnre is not broken, and {o the te-
nant in fee-fimple cannot bring hiswrit of right
alone, therefore rather than hee thall bee de pri-
ved wholly of remedy , and this wrong vnpuni-
fhed, hee fhall ioine his companiun with him,
notwithftanding the feeblencfle of his eftate,

But if lands bee giuentotwo,and to the heires
of one of them,and they lecfe in a Precipe by de-
fault, now they thall not ioine in a writ of right,
becaufe the tenant for life hath a feuerall action,
Vi3, a quod ei deforcias, in which refpe@ the ioine
ture is broken.

Soif tenant for life and his leffor ioine in 2
leafe for yeares, andthe leflee commit wafte .
they fhall ioincin punifhing this wafte, and Jocss
vaflatus fhall goc to the tenane for life, and che
damages to him in reuerfion, andyeranz&ion
of wafte lieth not for tenant for lite, but becaufe
heein the reuerfion cannot haueiit alone,becaufe
of the meanc eftate for life,therefore rather than
the wafte thall bee vapunifhed, they fhall ioine.

So if two coperceners bee, and they leafethe
land,and one of them dye,and hath iffue,and the
leflec commit wafte, the aunt and the iffize Mhall
ioine in punifhing this waftc, and the iffue fhall

recouer

(s7)
recouer the moity ofthe place wafted , and the
aunt the other moity and the entire damages ;
and yet actio iniuriarum moritur cum perfona, but

8 fanorabilibus magis attendyiur qnod prodeft,
guam quod nocer.

Soifamanrecouersby erroneous iudgement, ,0,54..
and hathiffue two daughters, and one of them
isattainted, the writ of crror fhall bee brought

again& th; parceners, notwithftanding the Pri- g, dicens 1@
uity failein the one.

Alfoitisa pofitiue ground, thattheacceffary 33.Eim
in felony cannot bee proceeded againft vntill
the principall bee tryeef; yet ifaman vpon fub-
tilty and malice fer amad man by fome deuice
tokill him, and hee doth fo, now forafmuch as
the mad man is excufed,becaufe hee can haueno
will, nor malice, the law accounteth the incitor

as principall,though hee bee abfent, rather than
the crime thall goe vnpunifhed.

Soitisaground ofthelaw, that the appeale
of murther goeth not to the heire where the par-
ty murthered hath a wife, nor to the younger
brother where there is an elder 3 yetif the wife rry corome
murther herhusband ,; becaufe fhee °; the party 45y, )
effendor,theappeale leapsouc 1, heire. and 20 M.13.6
foif the fonne and heire mu * 1 hijs fathc’r, it fitfg.m 3.
gocthto the fecond brother,

K But
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Butif therule bee one of the higher fort of
maximesthat are regule rasionales and not pofiti.
wa , then thelaw will rather endure a particular

offeace to efcape withour punithment, than vio-
late fuch arule.

Asitis arulethat penall ftatutes (hall notbee
taken by cquity , and the ftatute of 1. Ed. 6.en-
a&s that thole that are attainted tor ftealing of
horfes thall not have their Cleargy , the ludges
conceiucd, that this did not extend to him that
fhould fteale but one horfe,and therefore procu-
red anew a& forit in2. Ed. 6.cap. 33. and they
had reafon forit, asItake thelaw, foritisnot
like the cafe vpon the ftatute of G/off. thar giues
the action of wafte againft him that holdspre
termino vite vel annorum. Itis true, thatif aman
holds but for a yeare, he is within the ftatute, for
it istobee noted , that penall ftatutes are taken
frictly and licerally onely inthe pointof defi-
ning and fetting downe the fa¢t and the punith-

(59)

the letter of the law fhould beeextended ; bueif
the ftatute of 1. Ed, 6.hadbeene, that heethat
fhould fteale onc horfe thould bee oufted of his
Cleargie,then there had beene no queftion atall
butifa man had ftolne more horfes than one,
but that hee had beene within the ftatute, gwic
OMmDE mains Contines in [¢ minus.

Non accipi debent coerba in demonfbrationem RegWat3

falfam que compesunt in Limisationem veram.

T Hough falfitic of addition os demonftration
doth nothurc where you give the thing 2

roper name, yet neuerchelefle if it ftand doubt-
full vpon the words, whether they import a falfe
reference and demonttration, or whether they
be words of reftaint that limit the generality of
the former name, the law will neuer intend error
or falfchood.

Therefore if the Parith of Hurft do extend into :;Eﬁ:g’zi
the Counties of Wiltth.and Barkfh. and 1 graunt ;54

my Clofe called Callis, fituate and lying inthe 7.Ed.6Dy.54,

ment,& inthofe claufes that doe concerne them,
and not generally ia words that are but circum-
frances and conueyance in the putting ofthe

cafe, and fofee the diverfity 5 for if the law bee,
that for fuch an offence aman (hall leefe his right
hand, andthe offendor hath had his right hand
before cut off in the warres hee thall not lofe his
left hand , but the crime fhallrather paffe with-
out the punifhment which the law afngned,than

the

Parith of Hurftin the countic of Wiltfh. and the
troth is,that the wholeClofe licth in the County
of Barkfh. yet the law is, that it paffeth well e-
nongh, becaufe there isa certaintie fufﬁ_cxcntm
that I hauegiuen it 2 proper name which the
falfe reference doth not deftroy, and notvpon
thereafon that thefewords, in the Countie of

K3 Wiltfh.
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(60)

Wiltth. thallbe taken to goe tothe Parifhonely,
and fo to bee true in fome fort, and nor tothe
Clofe,and fotobe falfe. For if 1had graunted
omnes tervas meas in Parochia de Hurft in Com.
Wiltfh.and I had no lands inWilt(h.but in Bark(h,
nothing had patft.

But inthe principall cafe, if the Clofecalled
Callis had extended part into Wiltth, and
partinto Barkth. then onely that parthad pafled
which layin Wiltfh.

So if I grauntomnes & fingulas tervas meas in
senuwra I.D.quas perquefin: de I, N.in Indentura
dim:m: [sionss fack I B. [pecificat, 1 1 haue land
wherein fome of thefe referencesaretrue and the
reft falfe, andno land wheicinthey areall true,
nothing pafl:th: as if Thaue land inthe tenure of
L. D. and purchifed of IN. butnot fpec:fied in
the Indenturc o I. B. or if Thaue land which
purchafed cfI. IN. and {pecified in the Indenture
of demifeto I B. and notinthetenurc of 1.D.

But if I haue fome land wherin allthefc demon-
ftrations are true, and fome wherin part of them
are true and pare falfe,then (hal they be intended
words of true limitation to paflc only thofe Jands
wherein all thofc circumftances are true,

Regula34. Licet difpofitio de interefSe futuro fit inutilis,

tamen poteft fievi declaratio pracedens que forts.
atwy cffecium inierneniente nono altu.
The

(61)

THc lawdoth not allowof grants except there

be afoundati6 of an intercft in the grantor g
for the law that will not accepr of graunts of ti-
tles or of things in a&ion which are imperfe &t
interefts, much lefle will irallow amanto graunc
orincumberthat which is no intercft at allbut
mecrely future.

But of declarations precedent before any inte-
reft vefted,the law doth allow but with this diffe-
rence,fothatthere befome new a& or conuciance
togiue life & vigour ro the declaratid precedent.

Now thebeft rule of diftinétio between graunts
& declarations,is,that graunts are neuer counter-
mandablenocinrefpect of the nature of the con-
uciance or inftrument,though fomtime in refpect
of the intereft granted they are,wheras declarati-
ons eucrmore arccountermidableintheir natures

Andtherefore if I graunt vato you, that if you 20Eliz.

enter into an obligation to me of 100 1. and after *"
doe procure mee fuch a leafe, that then the fame
obligation fhallbe void, and youenter into fuch
anobligation vnto me, & afcerwards do procure
fuch aleafe , yetthe obligation is fimple,becaufe
the dcfeifance was made of that which was not,

Soif I graunt vnto you 2 rent charge out of 17 Eds.

white acre and that it{hall be lawfull foryou to
diftraine in all my other lands wherof I am now

fcifed, and whichlI fhall hereafter purchafe,al-
though
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(62)

thougn this bee but alibertie of diftreffe, and no
rent (auc onely ourof whiteacre, yet as tothe
lands afterwards tobee purchafed the claufe is
voyd.

Soif areuerfion beegraunted toL.S. and LD,
a ftranger by his deede doe grauntto .S thacif
he purchafethe particular eftate, hee will atturne
tothe graunt, this isavoid atturnment,notwith=
ftanding heedoth afterwards purchafe the parti-
culareftate.

But of declarations the law is contrarie ;as if
the diffeifce make a charter of feoffementto LS,
and a letter of atturney to enter and make livery
and fcifme, and deliver the deede of fcoffement,
and afterwards linerie and feifme is made ac-
cordingly , this isa good feoffementand yet
hee had no other thing than aright at the
time of the deliuerie ofthe charter, but becaufe
adeede of feoffement is but matter of declarati-
on and euidence, and there isa new a&t whichis
the liverie fubfequent, therfore it is good in law.

Soif aman make a feoffement to I.S. vpoa
condirion to enfeoffe I. N. within certaine daies,
andthere are deedes made both of the firft fe-
offement and the fecond, and letters of at-
turney accordingly, and both thofe deedes of
feoffement, and letters of atturney are deliuered

atatinie, fothatthe {econd dcede of fcoffcmclg
an

(63)
and letters of atturny are deliuered when the firf?

feoffee had nothing in the land, and yet if both
liucries beemadeaccordingly ,all is good.

So if [ couenant with . S.by indenture , that
before fuch aday I will purchafe the mannour of
D.andbefore thefame day I will leny a fine of
the fame land, and thatthe fame fine thall bee to
certaine vies which I exprefle in the famein-
denture, this indenture to leud vies being but
matter of declaration and countermandable, at
my pleafure will fuffice, though the land be pur-
chafed after ; becaufe thereis anew aé to bee
done, w73 the finc.

Butif there were no new a& then otherwife it
is ; as if I couenant with my fonne, in confidera-
tion of naturall loue, to ftand{eiled vato his vfe
of the lands which I fhall afrerwards purchafe,
yetthe vieis voide; andthereafonis, becaufe
thereis nonew a&, nor tranfmutation of poflef-
fion following to perfectthis inception ; for
the vfe muft bee limited by the feoffor, and not
the feoffee, and hee had nothing at the time of
the coucnant.

Soif I deuife the mannour of D. by fpeciall
name, of which atthattime I am not feifed, and
after I purchafe it, except I make fome new pub-
Jication of my wilt this denice is voide; andthe
reafonis, becaufc that my death whichis the

con-

2¢.Eliz.
27.Eliz.

Com. Plewd,
Rigdens cafe,
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confummation of my will is thea& of God, and

notmy aét, and thereforeno fuch adas the law
requircth.

ButifIgrantvntol. S. authority by my decd
to demife for yeares, the land whereof I am now
fcifed , or hereafter fhall bee feifed ; and after I
purchalethelands, and I. S. my Arturney doth
demifethem, thisisa good demife, becaufe the
demife of my atturney is anew a&, andall one
with a demife by my felfe,

But if I morgage land,and after couenant with
I.S.in confideration of money which I receiue
of him,that after I haue entred for the condition
broken, Iwill ftand feifed tothe vie of the fame
L.S. andIenter, and this deede is enrolled, and
all within the fix months, yet nothing pafleth 2-
way, becaufe this enrollment is no new a&, but
aperfectiue ceremony of the firft deede of bar-
gaine and fale;; and the law is more firong in that
cafe,becaufe of the vehement relation which the
enrollment hath to thetime of the bargaine and

fale,, at what time hee had nothing but 2 naked
condition.

Soiftwo Iointments bee, and one of them
bargaine, and fell the whole land,and before the
enrollment his companion dieth | nothing paf-

feth of the moity accrued vnto him by fur-
uigor.

s

(65)

In criminalibus [ufficit generalis malitia ine Regalaiss

tentionis cum failo paris gradus,

ALI crimes haue theirconception in a corrups
intent, and haue their confummation and if-
fuing in fome particular fa&t; which though it
beenotthe factat whichthe intention of the ma-
lefactor leuclled , yetthe law giueth him no ad-
uantage of that error, ifanother particular enfue
of as high a nature.

T herefore ifan impoifoned apple bee laid in 18.Eliz San.
a place to poifon I. S. and 1. D. commeth by d"“"“‘"c com

o A ) 7 47
chance and eateth it this is murther in the prin-
cipallthat is a¢tor, and yet the malice sn indini-
Aro was notagaiaft I. D.

Soif athiefe finde the doore open, and come
in by night and rob an houfe, and beetaken with
the manner, and breake a dooreto efcape, this is
burglary , yet the breaking of the doore was
without any felonious intent, but it is one
entire act.

So if a Caliuer bee difcharged with a murthe-
rous intent at 1. S, and the Pecce breake, and
firikeinto the eye of him that difchargeth it and
killech him, heeis felo de fe, and yct his intention
was not to hurt himfelfe; for felowia de fe and
murther are crimina paris gradus. For it a2 man
per{wade another to kill himfelfe , and bee

L prefent

Cr, Lpeace.30
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(66)
prefent when hee dozh o, hee is 2 murtherer,

Butguerc, if T S. lay impoifoned fruit for
fome other flvanger his cnemy, and bis father or
mother comeand care it. whetherthis bee petty
treafon, becaufeitis not altogether crimen paris
gradus.

Mandatalicita recipiunt fbrictam mterpretd-
tionem,[id illicita latam ¢ extenfams,

N commiting of lawful authoritic to anether a

man may limitit as ftrictly as it pleafeth him
and if the partic authorized doe tranfgrefle his
authoritie, thowgh it bec but in circumftance ex.
prefled, it thallbe void inthe whole 2&.

But when a man is author and MOonRitor to
another to commitan vnlawfulla@, then he thall

r{}otd excufe himfelfe by circumftances not put-
ued.,

Therefore if I make z letter of atturney to 1.S.
todeliuer liverie and feifin in the capitall Mef-
faage, and heedoth it inanother place of the
land, orbetweene the houres of 2. and 3- and he
doth itafterorbefore ; orif I makea Charter of
feoffement to 1.D.and 1.B. and exprefle the feifin
to be delinered to 1. D. and my attarney deliver
iwto L. B. in 2!l thefe cafes the 2& of theatturney

as

(67)
asto execute the effate, is void ; but if T fay gene-
rally to I D. whom I meane oncly to enfeoffe,
and my atturney make it to his atturney,it fhall be
intended, foritisaliverytohiminlaw

But onthe other {ide, If 2 man command LS. 18. 71 Sander
eorobbe I. D. on Shooters-hill, and hce doth it < Commazs

on Gads-hill, or torobbe him fuch a day,and he
doth it not him{elfe but procureth I B, todo it ;
or tokill him by poifon, and hee doth itby vio.
lence sinallthefe cafes notwithftanding the fa&
bee not executed, yet hee is acceflary neuerthe-

lefle.

Butifitbe to kill 1.S.and he killeth I. D.mifta- lbides-

king himfor .S. then theads are diftantin fub-
ftance,and he is notacceflary.

And be itthat the fa&ts be of differing degrees,
and yet of akinde,

As if 2 man bid I. S. to pilfer away fuch
things outof 2 houfe,and precifcly reftraine him
to doe it fometimes whenhe is gotten in with-
out breaking of the houfe, and yet hee brcakgth
the houfe, yet hee is acceffary tothe burglaric:
for a man cannot condition with an vnlawfull
a&, but he muft at his perill take hecde how hee
putteth himf{elfe into anotlier mans hands.

But if a man bid one robbe I.S. as he goethto
L2 Stur-



(68)
+8.5%z 1n San- Sturbridge-faire,and he robbe him in his houfe
devsral. the variance fecmes to be of fubftance, and heis

S omgrs.

not acceflarie,

Reguias7. De fide ¢ of hcio Tudicis non recipitsr qua-
fioyfed de fiicariafine crror fit Tnris fine factis

Helaw doth {o muchrefpect the certzinetie

ofiudgement, and the credit andauthoritie
of Tudges, as it will not permitany errorto bee
affigned that impeacheth themin theirtruft and
oftice, and in wilfull abufe of the fame, but only
in ignorance, and miftaking cither of the law or
of the cafe and matter in fact.

F.Nbrfol 21, Andtherefore ifI will affigne for error, that

#H74  whereasthe verdi@ paffed for me, the Court re-
ceiued it contrary,and fo gauc iudgement againft
me,this fhall not be accepred.

s Héaly. Soit Iwill alledge for errour, that whereas
I. S.offered to plead a fufficient barre, the Court
refufed it, and draue me from it, this errour thall
notbe allowed.

MDy.1z4¢  Butthegreateft doubt is wherethe Court doth
dete.rminc of the veritic of the matterin fa&; fo
thatis rather a poiat of tryall thana pointof

indgement,

(69)
iudgement, whether it fhall bee re-examinedin
errour.

Asifan appeale of Maihem bee brought, and | y.«.
the Court, by the affiltdnce of the Chirurgians :3.afiplis.
adiudscitto beeaMaihem, whether the partie 23H7:4%538
gricued may bring a writ of error,and I holdthe
Law to be he cannot.

Soif oneof the Prothonotaries of the Com- st.4;.

mon pleas bring an affizeof his office, and al-

leage fees belonging to the fame office in cer-

taintic and iffucistaken vpon thefefecs, this if-

fucfhall betried by the Iudges by way of exami. 1Mar Dy. o
natiom,and if they determine it for the plaintiffe, * LDy
and he haue iudgementto recouer arreragesac-
cordingly, the defendant can bring no writ of

errour of this iudgement,though the feesin troth

be other.

So ifa womanbring a writ of dower, and the gHa.;.
tenaunt plead her husband was aliue, this fhall » EL+85.Dy.
beetried by proofesand not by iuric, and vpon #7:2®

iudgement giuen oneither fidenoerror lies. 39.af05.

Soif wultielrecordbe pleaded whichis tobee s-}?d7-42-3-
tried by the‘inf pection of the record,and indge- f;.;ﬁ.;:.
ment be thereupon giuen,no error lieth,

Soif intheaffizethe tenant faith,he is Countee 2120 play.
de dale & wient nofme Countee,in the writ this 19Ld4¢
L3z fhall ,
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(70}
fhall beettied by the recordsof the Chancerie,
and vpon iudgement giuen no errour licth.

Soif a felon demaund his cleargy,and read
welland ditiné&tly, and the Court whoisiudge
thereof doe put him from his cleargie wrongtul-
ly,eiirour fhall ncuerbee broughtvpon this at-
tainder.

So if vpon iudgement giuen vpon confefsion
for default , and the Court doe affefle damages,
the defendaat fhall neuer bring a writ, though
the damage bee outragious.

And it feemeth in the cafe of maihem , and
fome other cafes , that the Courtmay difmifle
themfelues of difcuffing the matter by examina-
tion,and put it to a Iury , and then the party grie-
ued fhall haue his atraint ; and therefore it fee-
meth thatthe Courtthat doth depriueaman of
hisaction , thould bee {ubicc to an action ; but
that, notwithftanding, the law will not haue,as
was faid in the beginning , the Iudges calledin
queftion in the point of their office when they
vidertake to difcuffe the iffue, and that is the
true reafon 5 for to fay that the reafon of thefe
cafes fhould bee, becaufe tryall by the Court
fhould bee peremptoric as tryall by certificate,
(as by the Bithoo in cafe of baftardy , or by the
Murthall of the King &c.) the cafesare nothing

alike; forthe reafon of thofe cafes of certificate
is,

R

(71)

is, becaule if the Court thould not giue credit to
the certificate,but fhould re-examin it,they haue
no other meane but to write againe to the {ame
Lord Bifhop,or the fame Lord Marfhall, which
were frivolous, becaufeit is not to bee prefumed
they would differ from their former certificate;
whereas inthefe other cafes of error thematter
is drawne before a fuperiour Court, to re-cxa-
minc the errors of an inferiour Court : and ther-
forethe truereafon, as was faid, that to examine
againe that which the Court had tryed, wercin
{fubftanceto attaint the Court.

And therefore this isa certaine rule in error,
that error in law is cuer of fuch matters as were
not crofled by the record,as toalledgethe death
ofthe tenant atthe time of the iudgement giuen,
pothing appearcth vponrecordto the contraric.

So when the infant leuies a fine, it appeareth ¢ y ;. ,,,

not vpon the record that hee is an infant , there-
foreitisanerrorinfadt, and fhall bee tried by

in{pe&ion during nonage.

But ifa writ of error bee brought in the Kings
Bench, ofa finc leuied by an infant, and the
Court by infpe&ion and examination dothaf-
firme the fine,the infant,though itbee during his
infancy , thall neuer bring a writ of errot in the

Parliament vpon this iudgementsnot butthater- 5. R 3.0,

ror lies after error , but becaufe it dothnow ap-
peare
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peare vpon the record that he is now of full age,
thereforeitcan beeno errorinfact. Andthere-
tore ifaman will affigne for error that fa&, that
whereas the Indges gane indgement for him,the
Clerkes entred it in the roll againft him, this
error fhall not bee allowed , and yet it doth not
touch the Iudges but the Clerkes; but the rea-
fouis,ifitbee an error, itis an errorin fa&t ;and
you fhall neueralledge an error in fa& contrary
tothe record.

Perfona coniunéla aquiparatar
intereffe proprio.

THc law hath that re{pe& of nature and con-
iun&ion of bloud , asin diuers cafes it com-
pareth and matcheth neerencfle of bloud with
confidefation of profitand intereft , yea,andin
fome cafes alloweth of it more ftrongly.

Therefore if a man couenant in confideration
of bloud,to ftand {eifed tothe vfe of his brother,
or fonne, or neere kinfman, an vie is well raifed
of this couenant without tranfmutation of pof-
feffion ; neuerthelefle it is true, that confiderati-
on of bloud is not to ground a perfonall contra&
vpon : asif I contraét with my fonne, that in
confideration of bloud I will give voto him fuch
afumme of mon y,this is a sudum pacium,and no
«(Jumplit lieth vpon it; for to fubie@ meetoan

action,

1))
a&tion, therencedeth a confideration ofbeneme
bacthe viethe law raifeth without fuite or ati-
en;and befides, the law doth match reall cone
&dcracions with reall agreementsand coucnants,

Soifafuite bee commenced againft mee, my -3 a5
fonng, or brother,  may maintaincafwellas hee ['n's’; s
in remainder for his interef?, orhis Lawyer for a1 Hé.1016
his fce,and if my brother hauea fuite again my 255 %
acphewor coufin, yet it is ar my cle®tion t0 14 H.e.a
maistaine the caufe of my nephew or coufin, 1+ 7.
thoughthe aducr{c party bec acereryatomecin

bloud.
So Inchallenges of Turies, challenge of bloud 14- 13 N

is as good as challenge within diftrefle, anditis é::‘;;’*: .
not materiall how farre off the kindred bee, fo
the pedegree can bee conueyed in a certainty

whether it bee of the balfe bloud or whole.

Soif 2man menacemee,, thathee will imprl- 1% hem
fon, or hurt in body my father,er my childe, ex- 3;.Ed 4y,
cept I make fuch an obligation, I fhall anoide 18,5 6.at,
this durefle, as well as if the dureffe had beencto '+ 4™
minc owne perfon : and yet if 2 man menace me,
by taking away or deftruction of my goods, this
isno good durefleto pleade, and thereafonis, ;5.H. 4. 472
becaufe the law can make mee reparation of that -ElLe-s:.
loffe, and {0 it canmot of the other. ¢

$oif aman vader the yesres of a1, contrad®
M for
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forthenurfingof his lawfullchilde; this con
trad is good, and fhall not bee auoided by infan-
cy nomore than if hee had contracted for his
owncaliments or erudition.

Nonimpedit claufula deregatoria, quo minas
abeadem poseflate res Aiffolnansur & quibus.coms
Pituunsur,

Cts which are in their natures renocable

cannot by ftrength of words be fixed or per-
perpetuated,yet men haue put in vre two meanes
tobinde themfelues from changing or diffoluing
that which they haue {et dewne, whereofone is
¢lanfula derogatoriathe other interpofisioinramen.
1, whercof theformeris onely pertinentto this
prefent purpolc.

This clasfula derogasoria is by th. common
practicall terme called clanfulanon obflante de fir
taroeffe, the one weakeningand difanulling any
matter paft tothe contraric, the other any matter
to come, and this latter is that only whereof we
fpeake.

The Clavfulade nom obstante de futurs, the law
sudgethto beidle and of no force,becaufe it doth
depriue men of that which of all other things is
moftincidentto humane condition, and thatis
alteration or repentance,

Therefore

(75)

“Therefore if Imake mywill, andin the end
thereof doe adde fuch like claufe, [Allfo my
will is if Ithall renoke this prefent will, or de-
clareany new will, exceptthefame fhallbeein
writing, fubfcribed with the hands of two wit-
nefles, that fuch reuocation or new declaration
fhall be vtterly void, and by thefe prefents I doe
declare the fame not to bee my will, but thismy
former will to ftand] any fuch pretended will to
the contraric notwithftanding ; yet neuerthelefle
this claufe or any the like ncuer fo exactly pen«
ned, and although it do reftraine the rewocation
but in circumftance and not altogether, is of no
forceor efficacie to fortific the former willa-
gainft the fecond, butImay by paroll without
wiiting repeale the fame will, and make a new.

Soif therebee a ftatute made that no Sheriffe
fhallcontinuein hisofficeaboue a yeare, and if
any Patteat bemadeto the contrarie,it fhall bee
voide,andifthere be any Claufilade non obfante
contained in fuch Pattentto difpence with this
prefenta@;that fuch claufealfo thall be void ; yet
neuertheleffe a Pattent of the Sheriffes office
madeby the King with anon obftante will bee
good in law, contrary to fuch ftatute, which
pretendethtoexclude non obsantes, and the rea-
fonis, becaufe itis an infeparable prerogatiue of
the Crowne todifpence with politicke ftatutes
and of that kinde,and then the derogatory claufe
hurteth not.

Ma Seo

18.Ed.3.e0p.7.
24.1d.3. capge
‘-Ha,v’g
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Soif snalof Parlament bee made wherels
thereisaclaule contained, that it fhall aot bee
Jawfull for the King by authoritic of Parliament
duringthe fpace of feuen ycares to repeale and
determine the fame ad, this is avoid claufe, and
fuch a& may be repealed within the feuen yeares,
andyetif the Parliament fhould cnaé& inthe na-
ture of the ancient Lex. Regia, that there fhould
bee no more Parliaments held,but that the King
fhould Hue the authoritic of the Parlament ; this
a@weregoodin Law, qwia pescflas [uprema fiip.
Sfim difolucre poteft,legare non poteft : forasitis
in the power of aman to kill 2 man, buritisnog
in his power to fauc hinr aliveand to reftraine
him. from- breathing: or feeling ; fo itisinche

ower of 2 Parliament to extinguifh or trapf.

er their own authoritie,but not whilft the autho-
titic remaines entire to reftraine the funcions and
excrcifes of the fame authoritic,

Sointhe 28.of K.H.8. chap. 17. there was e
flature made that all a@s that paffed in the mino-
rity of Kings,reckoning the fame vnder the years
of 24.might be annulled and reuokedby their let.
ters.patents whenthey came to the fameyears;bue
this actin the firlt of K.Ed.6. who was then be-
tween the years of 10.& 11.02.11.Was repealed,
anda new law furrogate in place thereot, where-
in a more reafonable libertic was giuen : and
wherein, though other lawes arc made revocable
accosding to the progifionof the former h::

wi

(7

with fome new forme prefcribed, yetthat verie
Law of renocation, together with pardons, is
#madeirreuocable and perpetuali fo that there is
& direct contrarictie betweenc thefe two lawes 5
for if the former ftands, which maketh all lateer
lawes during the minoritic of Kings reuocable
without exceptionof anic law whatfocuer, then
that very law of repeale is concluded in thege.
neralitie, and {o it felfe made reuocable : onthe
other fide,that law making no doubtof the abloe
Lutcrepeale of the firft law, though it felfe were
made during the- minoritic, which wasthe verie
cafeof the former law in the new prouifion
which it maketh, hath a precife exception, thag
the law of repealefhall aocberepealed.

But the law is, thatthe firft law by cheimpere
tinency of it was void b initio & ipfo faite withe
outrepeale, as if alaw were made, thacnonew
fatute thould be made during 7. yeares, and the
fame flatute be repealed wichin the 7: yeares, if
the firft Ratute thould beegoed,then the repeale
couldnot bee made thereof within thatcimey
forthelaw of repeale were anew law, and that
were difabled by the former law, therefore it is
void in it fclfe, and the rule holds, perperss lex ¢
sallom legem lxmanam s pofitinamperperwameffe,
:“:‘laﬁnh gue sbrogaiomm cxclndss imisio new

Neither isthe diffesence of the ciuill law fo
M3 geaionably
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reafonable as colourable, for they diftinpuifh
and fay that aderogatorie claufeis good to difa-
ble any latter a&, except you reuoke the fame
claufebeforeyou procecdto eftablifh any later di-
pofition,or declaration;for they f(ay, that clanfile
derogatoriaad alias equentes volumtates pofitaintes
Stamento (ViR .fi teitator dicar qd’ fi contigerss eums
facere alind teflamentum non wult ilud valere) o-
perarnr quod fequens difpofitio ab ipfa clanfularegu.
Letur & per confequens quod fequens difpofitio dure.
twr fine voluniate & fic quod non fit attendendum.
Thc [enfe is, that where a former will is made,
and afteralater will, the reafon why withoutan
exprefle reuocation of the former will it is by
implication reuoked, is becaufe of the repugnan-

cic betweene the difpofition of the former and
the later.

But where thereis fucha derogatorie claufe,
there can beegathered no fuch repugnancy, be-
caufeit feemeth that the teftator had 2 purpofeat
the making of the firft will to make fome fhew of
anew will, which neuerthelefle hisintention was
fhould not take place : but this was anfwered be-
fore ; for if that claufe were allowed to be good
vatillareuocation, then would no reuocation at
all be made,therefore it muft needs be void by o-

peration of law at firft, Thus much of Clanfula
Aerogatoria,

Altus

(79)

ABus inceptus cuins perfeflio pendet ex cpo- Regula 20

luntase parsium rewocars poteft.fi antem pendes
ex voluntate tertie perfona vel ex consigenti nom

porch.

N a&s that are fully executed and confum.

mate, the law makes this dlffCICDCC,thfat 1{ t'hs
firft parties haue put it in the power o ?c&gr
perfon, orofacontigency, to giuc a per ;’ hlop
to their a&ts, then they haue put it out of their
ewne reach and liberty ; thercfore thereis no
reafonthey fhould reuoke them : burifthe rcon-
fummation depend vpon the fame confent,
which was the inception , then the law acc?‘t.m-
teth itin vaine toreftraine them from reuoking

ofit,for as they may fruftrate it by omiffion, and
mon feifance, at a certaine time or inaceraine

fort,or circumftance,fothe law permitteth thic:
to diffolue it by an exprefle confent, beforethat
time, or without that circumftance.

i - de,or
herefore if two exchangeland by deede,
wi.tlgxo:rtﬁdeedc,and neither enter,they may make

areuocation or diffolution of the fame cxghange f;.r:‘;n;:xg‘cl.’
by mutuall confent , foit bec by deede, but not

by paroll, for asmuch asbthc rr;aictx:\sgt (c))f) 2npecxr:
change ncedeth no deede,becauier tobe per-
fe@ted by cntry, whichis a ceremony rorious
inthe nature of a liuerie 3 but it cannot bee

folued but by deede, becaufe it difchargeth that
which is buttitle. folucd



Cor v SoifI centra& with I D. that ifhee Ity meg atturnment is the a& of a ftranger,this is not fim.
Into my fellerthree tunnes of wine before Mich, ply reuckable, but by a policie or circumftance
that I will bring into his Garner 26. quarters of in law, as by leuying a fine, or making a bargaine
wheat before Chriftmas, before either of thefa andfale, or the like.
daies the partics may by affent diffolue the cons
tra& ; but after the firft day there isa perfc@ion SoifIprefent a Clerke to theBifhop, now 3rELtF.Q
guento the contra@ by aion on the one fide, can I not reuokethis prefentation.becaufe fhiue ‘Ij‘*s ;2_‘;_
andthey may make croffe geleafes by deedeus putitout of my felfe, thatis the Bithop by ad- 33.£4.5..5.
paroll, but neuer diffolue the contra® ; forthere miffion to perfe& my a& begunne.
tsadifference betweene diffoluing the contra@
and releafe or furrender of the thing coptra&cd The famedifference appeareth in nominati- 14.Ed.3
for : as if leffece for 20, ycares makea leafc foy onsand ele@ions; asif Ienfeoffe fucha oncas
2o. yeares,and after hetakea leafe for §. yeares, 1.D. fhall name withinayeare, and I. D. name
yetthiscannot inure by way of furrender : fora I.B. yetbcefore the feoftement and withinthe
pettic leafe deriucd out of2 greater cannot bee yeare [.D.may countermand his nominationand
furrendred backe againe, bot inurcth oncly by name againe, becaufe nointercft paffeth outof
diffclution of contrac 5 fura lcafe of land is bug him. Butif[enfeoffe.S.tothevicof fuchaone
acenira@t exccurorie from time to 1ime ofthe as I. D. fhall name within a yeare, thenifI D.
profitsof theland,toarife asaman may {c}{ his name I B, it is not reuocable,becaufe the vie paf-
cornorhistythero {pring or 1o be perceiuced for feth prefently by operation of law,
diuers future yeares.
Soin iudiciall a&s the rule of the ciuill law
But to return from our digreflion,on the otheg holdeth, (ertentia interlocuroria rewocari poiefts
ﬁd'c, if Icontra® with you tor cloath at fuchg thatis,thatan order may bc reuoked,but a iudge-
priccas .S, fhall name; thereif 1.S. refuleto ment cannot ; and thereafon is, becaufe there is
name, the contra& is void,but the partics.cannog atitle of execution or barrc giuea prefently vato
dilcharge it, becaufe they haue putitia the powe the partic vpon iudgement,and {oitis out of the
erofthe third perfonzo perfed, Tudge to reuoke in Courts ordered by the com-
. mon law.

(¢ 1))

Soif I graunt my reucrfion, though thisbean

1.R. 2. :
Paccumane 3. iMPCIfe® adt before atturgement,yct becaufe the

atture.

(81)

N Clasfaln
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Reguiaar. (lanfula vel difpofitio inutilis per prefump.

tonem yemotam velcanfam, ex paft facto now
[fuleitnr.

C Lanfilavel difpofitio inutilis arefaid, when
the act orthe words doe worke or exprefle
no more than the law by intendment would
haue fupp'ied ; and thercfore the doubling or i-
terating of that and no more, which the conceit
of law doth in a fort preuent and preoccupate, is
reputed nugation,and is not fupported and made
of fubftance ecither by a forreine intendment of
fome purpofe, in regard whereof it might bee
materiall, nor vpon any canfe emerging afrer-
wards, which may induce an operation of thofe
idle words.

saH8.Goord, And thereforeifa mandemife land at this day
39. Ber. to his fonneand heire, this is a voide deuife, be-
e e o, AU the difpofition of law did caft the fame vp-
Y 41, . <o

on the heire by defcent, andyerifitbe Knights
feruice land, and the heire within age, if hee take
by the deuife hee fhall banc two pasts of the pro-
fits to his owne vie , and the guardianfhall haue
benefit but of the third ; bu if 2 man deuife land
to his two daughters, hauing no fonnes, then the
deuifeis pood,becaufe hee doth alter the difpo-
fition oflaw, for by the law they fhalltakein
copercenaric, butby the devife they fhall take
iointly , and this is not any furreine collaterall
purpofe;butin point of taking of cftate,

39.H.3. Dy.x2.

So

(83)

8o if 1 man makea feoffement in fee tothe vie
of his laft willand teftament,thefe words of {pe-
ciall limirarion are voide, and the law referucth
the ancient vie to the feoffor and his heires : and
yetifthe words migh ftand, then might it bee
auchority by his willto declare andappoint v-
fes, &then though it were Knights feruice land,
hee mighe difpofcthe whole. As if amanmake
a teoffumentin fee, to the vie of the will and te.
ftament of a ftranger, there the frranger may de-
clare an vie of the whale by his will , notwith.
ftanding it bee Knights feruice land, but the rea-
fon of the principall caft is, becaufe vles before
the ftatute of 27. H. 8. wercto havebeene dif-
pofed by will , and thercfore before that ftatute
anvie limited in the forme aforefaid, wasbura
frinolous limitation, in regard of the old vie
that the law referued was deuifable ; and the fta- 1.
tute of 27.altercth not the law,as tothe creating 5.k
and limiting of any vfe, and therefore after that
ftatute, and before the ftatute of wills, when no
land could haue beene devifed,yet was ita voide
limitation as before , and fo continueth to this

day.

Butif I makea feoffementin fee, tothevfe of
my iaft will and teftament, thereby to declarc an
eftate taile and no greater eftate 5 and aftermy
death and after fucheftate declared (hall expire,
orin default of fuch declaration thentothe vie

of LS. and his heires, this is agood limitation,
N2 and

H.s.
d g
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spM2n,  andI may by mywill declareanvle of the whole
€Eds%  land roaftranger, thoughit beeheld inknights
fernice,and yer I hauean eftate in fee fimple by
vertue of the old vle during life,

ﬁoq{ss “ Dcy. Sq if 1 mz_zkc a fegﬁfemeng ig feetotha vleof
i 97{); my right heires, this is 2 voidiimitation and the
vie referucd by the law doth take place, and yet
ifthelimitation fhould be good the heire theuld
comein by way of purchafe,who otherwite com-
meth inby defcent,but this is buta circumftance
}vhich the law refpecteth not, as was proued be-
ore.

But if I'makeafeoffement infeetothe vie of
10ELa74Dy. MY right heires,and the right heires of 1. S.this is
agood vie,becaufe Thaue alrered the difpofition
oflaw ; neither is itvoid for a moitie, but both
ourright heires when they come in beeing fhall
2Ed3as.  takebyioint purchafe, and hee to whom the firft
31)9551}:.2“' falleth fhall take the whole fubic&, ncuerthelefle
to his companionstitles, fo it haue not defcen-
ded from theficft heire tothe heire of the heires
for aman cannot bee ioint tenant claiming by
urchafe, and the other by defcent, becaufe they
e feueralltitles.

So if aman hauing land on the part of his Mo-
ther make a feoffement infzeto the vie of him-
felfeand his heires, this vfe though exprefled,

- fhallnot gocto him and the heires of the part of
his

(8s)
his Father as ancw purchafe, no morethan it ;M s,
thould haue doneif it had beene a feoffement in plé Dy
fee nakedly withour confideration, for thein-
tendment is remote. Botif baron and feme bee,
and they ioine in a fine of the femes land,and cx-
preflean vie to the husband and wife and their
heires ¢ this limitation (hall giue a joins eitate by
intiertics tothem both, becaufe the intendment
of Law would haue conucied thevilczohe fame (riye
alonc. And thus much touching forreinciatend- 1o Hsa,

mceaiss

For matter ex poff faétoif a lcalc forlife bee
made totwo, and the furuivor of them,andthey
after make partition : now thefe words (and
the furuivor of them fhould {eeme to carry pur-
pofeas alimitation, thateither of them thould
bee ftated ef his part for borhtheir liues feueral-
ly ; but yet thelaw art the firft conftrueth the 5.0m Fics,
words but words of dilatingto deferibe aioint part.is.
eftate ; and if one of them dye afrer partition
there fhail bee no occupanr, but his pare fhallre- 217%84’

ucri,

Soif aman graunt arent chargeoutof 1o. a-
eres, and grant further that the whole rent hall
iffuc our of eucrie acre,and diftrefle accordingly,
& afterwards the grauntee purchalean acre:now
this claufe fhould feeme to be material ro vpi:old
the rent ; but yet neuerthelefle the law at firft ac-

cepteth of thefe words butas words of explana-
N 3 tion,
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(86)

tion, and then notwithftanding the whole rent is
extinct.

Soif a gift intailebe made vpon condition,that
ifrenaunt intaile die wichout iffae it fhall be Jawa
full for the donor to enter and the dose= difcon.
tinuc and die without ifluc ¢ aow this condirion
fhould fecmne moteriall to giue him b nefic of
eniric, but becaufe it did at the firft lmit the
eftarcaccording rothe limitation of law, it wor-
keth nothing vpon this matter emergent after-
ward,

Soif a gift intaile bee made of lands held in
Knighes {ervice with an exprefle referuation of
the fame feruice, whereby the land is heldoucr,
andthe gift is with warrantie, andthe landis e-
uicted,and other land recoucred in value agairt
the donor held in foccage,pow the renure which
the law makes betweencthe donor and donee
fhall be in foccagesand not in knights fcruice,be-
caufcthe firft referuation wasaccording tothe
owecltie of {cruice, which was nomorethanthe
law would haue referued.,

But ifa gift intaile had beene made of lands
held in foccage witha referuation of knights fer-

uice tenure, and with warrantie, then becaufe

the intendment of lawisaliered the new land
fhall be held by the fame feruice the laft land was,

without any regard at all to the tenure para:

mount :

(87)
mount : and thusmuch of matrer ex pof puto,

"This Rule faileth where thatthe law faith zs
much as the partie, but vpon forieine matter not
pregnant and appearing vpon the fameact, and
conuciance, asif leflce for life be, and kee lats
for 20. yeares, if he liue fo long; this limitarion
(if heliue fo long) is no morethan the law faith,
butit dothuot appear vponthe fame conuciance
or a&, that this limitationis nugatorie, but it is
forreine matter in refpect of the truth of the ftate
whence theleafe is deriued : and therefore if lcf-
fee for life make afeoffement in fee, yet the ftate

of the leafe for yeares is not enlarged againft the 16.H..4.

feoffee, otherwife had it beeneif fuch limitation Eirl’jf’l‘s
had not beene but thatit had beene leftonely to Ficapl.gs.

the law.

Soif tenantafter poffibility make aleafe for
yeares, and the donor confirmes to the I+fle
to hold without impeachment of wafte during
the life of tenzntintaile, thisisnomorz thianthe
law faich,but the priviledge of tenaunt afier pof-
fibilitie is forreine matter,as cothe leafc and con-
firmation : and therefore if tenant 2frer poflibi-
litic doe furrender, yet the leflee fhiil bold dif-
punifhable of wafte ; otherwile hadit beenifno
fuch confirmation at all had beenc nade.

Alfo heede muft be giuen that itbe indeed the

famcthing which the Iaw intendeth, and whiih
the
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(38)
the partie expreflcth, and not like or refembling,
and fuch as may ftand bothtogether : forifIlet
land for lite rendring arent, and by my deede
warrant the fame land, this warranty inlaw and

warrantic in deed are not the fame thing,but may
both ftand together.

There remaneth ycta great queftion on this
rule.

A principall reafon wherupon this rule s buils,
fhould feeme to bee becaufe fuch ads or claufes
arc thought to be but declaratoric & added vpon
ignorance and ex confistudine Clericorum vpon
obferuing of a common forme, and not vpon
purpofeormeaning, and therefore whether by
particular and precife wordsa man may not con-
troule theintendment of the law,

To this Tanfwer, thatno precife or expreffe
words will controule thisintendment of law 5
butasthe generall words are void, becaufethey
{ay contrary to that the law faith; fo arethey
whichare thought to beeagainftthelaw : and
therefore if T demife my land becing knights fer-
vicetenureto my heire, and exprefle my intena
tion to be, that the one part fhould defcend to
him as the third appointed by ftatute, and the o.
ther he fhall take by denife o his owne vie, yet
this is void ; for the law faith hee is in by difcent
ofthewholc, and I fay, hefhall bein by devife,

which

(89)
which is againft the Law,

But if Imikeagift intailc, and fay vpon con. LitpLzés,

dition, that if tenant iataile difcontinue and after
diewithourtiffueit fhall bee lawfull for me to en-
ter, this is agood claufe to make a condition,be-
caufeitis butin one cafe, and doth not crofle the
law generally : tor ifthe tcpant intaile in that
cafe bee diffeifed and a defcent caft, and dye
withoutiffe, Ithat amthe donor thall not ¢n-
tcr L]

But if the claufe had beene pronided, that if
tenant intaile difcontinue, or {uffera dcfcent,or
doe anie other fa& whatfoeuer, that after his
death without ifTue it (hall bee lawfull for mee to
enter : now thisisavoyd condition, for itim-
porteth a repugnancy to law : asif I would ouer-
rule that where the law faith Iam put to my acti-
on, Incuerthelefle will referue to my lelfean
entrie.

Noncvidetur confenfum retinuiffe fi quis ex Regulaas,

prefiripre weimantis aligus d immmmtanit,

ALthough choife and ele&tion bee 2 badge of
confent, yetifthe firft ground of the act bee
durefe,the law will not conftrue that the dureffe
doth detcrmine , ifthe party dureffed doe make
any motien ar effcr.

There-



Regula 3.

(9¢)

Therefore if a party menace mee, cxcept {
make vato him abond of 4o.l.and Itell him thar
1 will not do it, but I will make vnto him a bond
of 20.1. the law fhall not expound this bond to
be voluntarie, but fhall rather make conftruétion
that my minde and courageis nottoenter into
the greater bond for any menace ,- and yetthat I

enter by compulfion,notwithftanding , intothe
lefler.

But if I will draw any confideration to my
felfe, asifI had faid, I will enter into your bond
of 40.L.if you will deliverme that piece of Plate,
new the durefleis difcharged, and yetifir had
beene moued from the dureffor, who had faid at
the firft, you fhall takethis piece of Plate, and
make me a bond of 40.1.now the gift ofthe Plate

had beene good,and yet the bond fhallbee anoi-
ded by durefle.

Ambiguitas verborum Latens verificatione

Jupplerur, nam quadex faito oritur ammbigu.
wm yerificatione faititolscur,

THerc beetwo forts of ambiguities of words,

the one is Ambigwssas Patens, andthe other

Zasens. Papensisthatwhichappearestobeeam-

biguous vpon the deed or inftrument , Lasens is

that which feemeth certaine and without ambi-

guitie , for any thing that appcarcth vpox:i t:l; :
e

(91)
dced orinftrument., but there is fome collaterall
marter out of thedeed, thatbrecdeth theambie
guity.

Ambiguitas Pasens is neuer holpen by auerres
ment,and thereafonis, becaufethe law will noe
coupleand mingle matter of {pecialty, which is
of the higher account , with martter ofauerre.-
ment, which is of inferiour account in law for
that were to make all deedes hollow,and fubic
to aucrrements, and {o. in effe&, that to pafle
withoutdeede, which the law appoiateth fhall
not paffe but by deed.

Therefore if 2 man giveland to 7. D. & 1. 5.
& haredibus , and doe not limit to whetherof
their heires , it fhall not beefupplied by auerre-
ment to whether of them,the intention was, thie
rheritance thould bee limitted.

Soifamangiue land intaile, though it beeby
will, theremainderintaile, and adde a Prosife, in
this manner : Prouided that if hee orthey orany
of them doe any &c. according to the viuall
claufes of perpetuitics, it cannot be auerred vpon
the ambiguitics of the reference of this claufe,
that the intent of the deuifor was, thatthe res
ftraint (hould goe onely to Lim in the remain-
der, and theheires of his body 5 and tharthete-
mantintailein pofleflion, was meant to bec a¢

large.
. vz o]



(92)

OFf thefe infinite cafes might be put, for it hol-
dcth generally that all ambiguitie of werds by
matter withinthe deed, and not out of the deed,
fhall bee holpen by conftru&ion,or in fore cafe
by cle&ion,but neuer by auerrement, but rather
fhall make the deed voide for vncertainty.

Butifitbe Ambiguitas latens, then otherwife
itis: as if [graunt my mansourof S. to I. F.and
his heires, here appeareth no ambiguitieatall ;
but ifthe truth be that1 haue the mannours both
of South S.and North S. this ambiguiry is mat-
ter in fa&, and therefore it fhall bee holpen by
aucrrement, whether of them was that the party
intended thould paffe.

Soif Ifetforth my land by quantity, thenit
fhall bee fupplicd by election,and not auerment.

As if I grauncten acres of wood in fale, where
I hauean hundred acres, whether Ifay itinmy
deedorno that I graunt out of my hundred a-
cres,yet herefhall he an cle&ion in the grauntee,
which tea hee will take.

Andthereafon is plaine, for the prefumption
ofthe law is,where the tking isonely nominated
by quaatity , that the parties bad indiffereut in-
scations, which thould be raken, and there being
o caufe to helpe the vncertainty by intention,
itfhall bee holpen by ele@Gion, Bt

(93)

Butinthe former cafe the difference holdeth,
where itis exprefled and where not  for «f I re-
cite, Whereas Iam fcifed of the maanour of
North S. and South S. leale vato you wrsms
wnnerium de S there it is clearclpan ele@ion: o if
I recite, Where I haue two tenementsin St, Dan.
Lans, 1 leafe vnto you wvawm tenemcrtem,there
itisan ele&ion, notauerment of -intention, cx-
cept the intent were of an eletion,which may be
fpecially auerred.

Another fore of Ambiguitas latens is correla-
tiue vntothefe : for this ambiguitie fpoken of
before, is when one pame and appellation doth
denominate diversthings, and the fecond, when
the fame thing is called by diuers nanies.

As ifI giue lands to Chrift Church in Oxford,
and the name ot the Corporation is Ecolefta Chri.
fi in Vrniuerfitase 0xford, this (hall be holpen by
auerrement, becaufe there appeares no ambigui-
tie inthe words: forthis variance {s matter in
fa&, but the auerment fhall not bee of intention,
becaufeit doth ftand with the words.

Forin the cafe of equiuocation the generall
intent includesboth the {peciall, and therctore
ftands with the words : but fo it is notin vari-
ance, and therefore the auerrement muft be of
matter, that doc enduse quantitie,and not intca-

tion,
03 As



losg)

Astofay of the precin@ of Oxford,and of the
vniuerfitic of Oxeford is one and the fame, and
notto fay that theintention of the parties was,
that thegraunt fhould bee to Chrift-Church, in
that Vaiuerfitic of Oxeford.

P

Regula 24, Lic{im bene mifcentur, formula Hifs inris
obfiet,

He law giucth that favour to lawfull
Ttha} alchough they bee executed byufcu:xﬁl’
authoritics, yet the whole at is good,

As when tenant for lifeis the remainder in fee,
and they ioinein a liverie by deede or withour
this is one good entire liuerie drawne from them
both, and doth net inure to a furrender of the

Semble cleere. yyarti o .
oty particular cflate if it be without deede or confir.

deftee conera- Mation of thofe in the remainder, if it bechy
ryinambideux deede, but they areall parties to the livery,

cafcs, car lou

et f{arrxfg fair cfﬁ h‘r{u'y fglcmcnt deceftuiin le rem
ra tortcrure de fon eftate, & lou eft per faic le liveri

;:d Ie franktmcmm:‘, v‘adc’accordgntl.xgnr' Coll:ibc;lc;:l‘)r;?lﬁ::x‘i’cb: “ﬂtA.Cﬁ' :
wH.5.7.03. H.7.14013.Eeq. 4.2.27. H.8.13.M.16. & 7.ELDy.339. 9

‘&fure’ de partic’ een’ aurermene foc.

Soiftenant for life the remainder in fee bee
and they ioinc in grauntinga rent, this is one fo.

lid reat out of both thej
cir eftates, and no
reat, or rentby confirmaticn, » double

Soif tenant intaile be at this day, and he make
alealc

(9%)
afeafe for three lines,and his owne, this isa good
Jeafcand warranted by the ftatute of 32.H.8. and Quwre
yetitis good in partby the authoritie which te-
nant intaile harh by the common law, that is, for
his own life; and in part by the authoritie which
?c hath by the ftatute,that is, forthe otherthree
iues.

Soifaman feifed oflands devifcable by cu-
ftome, and of other land held in knights feruice,
and deuifeall his lands,this isa good deuife of all
the land cuftomarie by the common law, and of
two paarts of the other land by the ftatutes.

Soin the Starchamber 2 featence may bee
good,grounded in part vpon the authority to gi-
uen the Court by the ftatute of 3.H.7.and in part
vpon that ancient authoritie which the Court
hath by the common law,and fovpon feuerall
commilfions.

Butiftherebe any forme which law appoin-
teth to bee obferued, which cannot agree with
the diuerfities of authoritics, thenthisrule fai-
leth.

As if three Coparceners be, and oneof them
alien her purpartie, the feoffee and onc of the .
fiftets cannot ioine in a writ @z part’ facienda,be- Vider. Infie
caufe it bechooueth the feoffos to mentionthe fta- 1565
tute inhis writ,
Prafentia



(96)

Regulaias, Prefentia corporis tollit errorem Nominis

& veritas mowinis tollit errerems Demonfrasre
o,

THerc bethree degrees of certaintie,
I. Prefence.
2. Name.
3. Demonftration or Reference.
Whereof the Prefence the law holdeth of
greateft dignirie, the Name in the fecond degree,
and the Demonftration or Reference in the low-

cft, andalwaycs the errour or falfitic in the leffe .

worthy.

Andtherefore if I gine a horfe to I.D. being
prefert, and fay vito him s 1. 5. take this, this is
a good gift, notwithftanding I call him by a
wrong name ; but {o had it not beene if ¥ had de.
livered him toa ftranger to the vic of S, where
Imeant 1. D.

SoifIfayvatol.S. herel giue you my ring
withthe Ruby, and deliver it with my hand, and
the Ring beare a Diamond and no Rubie, this is
a goodgift notwithftanding I namec it amiffe.

So hadit beeneif by word or writing withe
outthe deliucric of the thing it felfe, T had ginen
the Ring with the Ruby, although Thad no fuch,

but only one with 2 Diamond which Imeant,yet
&t would haue paffzd.
Se

(97)

0ifI by deede graunt vnto you by generall
WOSrds,allt’;:c lands%hmhc King hath paffed vn.
to me by letters pattents dated 1o. May vato
this prefent Indenture annexed, and the Pattent
anncxed haue date 1o, Iuly, yetifitbee proued
that that was the true Pattent annexed, the pre-
fence of the Pattent maketh theerrorof the date
recited not materially yetif no Pattent had been
annexed, and there had beenealfo no other cer-
taintie giucn, but the referenceof thePattent,
the date whereof was mif-recited,although I had
no agher Pattent cuer of the King, yet nothiog
WO(le haue paffed.

Like [aw is it, but more doubtfull, where there
is not a prefence but akindc of reprefcntaéxon,
whichis lefle worthiethana prefence, and yet
more worthiethana Name or Reference,

if T couenant with my Ward, that Iwill
ten%:'rl Sgtf) him no other marriage,than the gcn(;
tlewoman, whofe pi&qrc I delivered him, ax:’
that picture hathaboutit e£rasis fuse anno. xld.
and the gentlewoman is feucnteene )‘rica;)es othé
yet neuertheleffe ifit can bee proued t aIt
picture was made for that ge.ntlcwomarﬁ,c maﬁ
notwithftanding this miftaking,tender her we

enoughe.

i fand
SoifIgraunt youfor lifea way ouer my
according toaplot mtcnd;d betweenevs, i



(9%)

after I graunt vato you and your heires away ac-
cordingtothe firft plot intended,whercota ra-
bleis annexed to thefe prefents, and there bee
fome fpeciall variance betweene the table and
the originall plor, yetthis reprefentation thall be
certaintie fufficient tolead vato the firft plot,
and you fhall have the way in fee ncuerthelefTe,
accordingto the firft plot, and not ac¢ordingto
the table.

So if I grauntvnto you by generall words the
tand whichthe King hath graunted mee by his
letters pattents, Quarum ienor fequitur in hac ver-
pa,¢pe. andthere bee fome miftaking in the reci-
tall and variance fromthe originall pattent, 3l-
though it bee in a point materiall, yet the repre-
fentation of this whole pattent fhallbee as the
annexing of thetrue pattent, and the graunt fhall
notbevoid by this variance,

Now for the fecond part of this rule touching
the Nameand the Reference, for the explaining
thereof, it muft bee noted what things found in
demontftration oraddition: as firftin lands, the
greateft certaintic is,where the land bath aname
proper, as the mannor of Dale, Grandficld, &c.
the next isequall to that, when the landis fer
forch by bounds and abuttals, as a clofe of pa«
fture bounding on theEaft part vpon Em(den-
wood, on the South vpon,&c. Itisalfo a fuffici.
entname tolay thegenerall boundaric, thatis,

fome

(9)

fome place of larger precin,ifthere be no other
land to paffe in the fame precinét, as all my lands
in Dale, my tenement in S. Dunftans parifh, &c.

A farther fort of denomination is to name
land by theattendancy they haue to other lands
more notorious, as parcell of my manour of D.
gelonging to fuchaColledge lying vpon Thames

anke.

Allthefc things are notes found in denomina-
tion of lands, becaufethey be fignesto call, and
thercfore of propertie to fignifie and name a
place ; butthefe notesthat found only in demon-
ftration and addition, are fuch as are but tranfito-
rie and accidentall to the nature of the place,

As modo in tenura ¢ occupatione, of the pro-
prietorie tenure or poffeffor is but a thing tranfi-
toric in refpe of land ; Generatiovenss, genera-
tio migrat, terra ausem mancs in &ternnm.

So likewife matter of conueiance, title, or ine
ftrument,

As, que perquifiuvi de 1.D. que defiendebant
1. N. paire meo, O1, in pradicta Indentura dimifiso-
nis,or, inpradiclis literis pasentibus [pecificar.

So likewife continent’ per aftimationem 30. -

cras,ar if (per astimatioencm) be left out,allis one,
P2 for



(100)
foritis vnderftood, and this matter of meafure,
although it feeme locall, yetit isirdeede but o-
pinion and obferuation of men.

Thediftintion beeing made, the tuleis to bee
examined by it,

_ Thereforcif I graunt my clofe called Dalein
in the parith of Hutft, inthe Countie of South.
hampton, and the parifh likewife extendeth into
the Countic of Barkfhire,and the whole clofe of
Dale lieth inthe Couatie of Barkfhire, yetbe-
caufethe parcellis efpecially named, the falfitie
of the addition hurteth not, and yetthis addition

is foun.d in name, but (as it wasfaid) it was lefle
worthiethan a proper name,

So if I graune senemensum menm, or omnia te.
#nementa mea (for the vniuerfall and indefinite to

this purpoleare all one) /n parochia Sancti Batol.

Sembleicyle 7 e "
oean v cle phiextra Aldzate (where the veritie is extra Bf.

afletsbon,cde ﬂ’l{p]gate) intenura Guilieln:, which is true, yet
gu;rérgl;gc; this grant isvoid, becaufe that which founds in
B it dcnommatxgn is falfe whichisthe more worthy,
H..Dy.so.b. and thar which founds in addition i true which

12.Eliz.ib.292s § L ox ! fl
bo& Codiba 15 the lefle; * and though in tenmra Gysli 1.

fug 3.2 mi, whichis true had beene firft placed, yet ir
e had becneall one.

Vide ib. qua

contraria et

lex,caricyauxd  But if . )
vanty eft faux. Lot Daicywhere the truth was T.Cand

I haue

(101)

Thaue no other tenements in D.but one, this

grauntisgood, becaufe that which {oundethin
name (v:%, io Dale) is true, and that which foun-

gclc} i addution (vig,quod perquifini,cre.)is onely
alfe.

So if I graunt Prate mea inSale confinentin
10. 4cras, and they containe indeede 20 acres,
the whole 2 o.paffe.

Soif I grauntall my lands, being parcels ma.
mers de D . inprediciis literis patentibus Specificat’,
and there bee no letters pattents, yet the graunt
is good enough.

Thelike teafonholds in demonftrations of per-
fons that hauebecnedeclaredin demonftration
of landsand places, the proper name of cuerie
one isincertaintie worthieft, nextare fuchap-
pellationsas are fixed to his perfon, or at leaft of
continuance, as fonne of fucha man,wife of fuch
ahusband 5 or addition of office, as Clerke of
fuch a Court, &c. and the third are actions or ac-
cidents, which found no way in appellation or
name, but oncly in circumftance, whicharelefle
worthie, althovgh they may hauea poore parti
cular referenceto the intention of the graunt,

And therefore if an obligationbe madeto 1.S.
Jilio & haredi G.S. where indeede he is a baftard,

yet this obligation is good.
Pj So



(101)
Soif I grantland Epifeopo nunc Londinenfi qu:
me crudinis inpueritia,thisis a good graunt, al-
though he ncuer iuftructed me.

But ¢ connerso, if I grant land to I. S. filie &
hared: G.S. and it bee truc that heeis fonne and
heire vato G.S. but his name is Thomas,thisis a
void grant.

Or if in the fermer graunt it was the Bifhop of
Canterburie who taught mee in my childhood,
yet fhall itbe good (as was {aid) tothe Bithop of
London, and notto the Bifhop of Canterburie,

- The fame rule holdeth of denomination of
times,whichare fuch a day of the Moneth,fucha
day ofthe wecke, fuch a Saints day or Eaue, To
day, to morrow ; thefe are names of times.

But the day that I was borne, the daythatI
was married ; thefe arebut circumftances and ad-
dition of timcs.

And therefore if I binde my felfeto doe fome
perfonall attendance vpon you vpon Innocents
day being the day of yourbirth, and you were
not bornetbat day, yet fhall 1 attend.,

There refteth twoqueftions of difficultie yet
vponthisrule : firft, of fuch things whercof men
take not fo much note as that they fhall faile of

this

(1o3)
this ditin&ion of name and addition.

As my boxe of Iuorie lyingin my ftudy fea-
ledvp wich my fealeof armes, my fuite of Arras
with the ftorie of the Nariuitie and Paffion 4 of
fuch things there can be no name,bur all is of de.
fcription,and of circumitance,and ef thefe T hold
the law to bee, that precife truth of all recited
circuinltances is not required.

Butin fuchthings ex muliitudine fignoram col.
ligitur identitas vera, therefore though my boxe
were fealed, and although the arras had the fto-
tie of the natiuitie and not of the paffion, if Thad
no other boxe nor no other luite,the gifts are
good,and thereis certaintie fufficient,for the law
doth not expedt a precife delcription of fuch
things as haue no certaine denomination,

Secondly of fuch things as doe admitthe di-
fin&ion of name and addition, but the notes fali
out to bee of equall digniticall of name or addi-
tion.

As, pratamea inxtacommunem foffamin D .whet-
of the oneistrue, theother falle, or,tenementum
meum in tenura Guilitlnsi quodperquifini de R.C.in
predic? Indeny’ (pecificar’ whereot one is true and
two are falfe, or two are true and onc falfe.

S0 adcnriam quam sencbas die mercurii tertio
die



Vide liuers a-
vanedic pur
cait auxi.

(104)
e Martii, wherof the oneiis true the other falfe,

Inthefe cafes theformer ruleex muliitudine
fignorum . holdeth not, neither is the placing
of the falficie or veritie firft or laft materiall, but
allmuft betrue, or elfethe grauntis void, alwaics
vnderftood, that if you can reconcile all the
words, and make no falfitie, that isquiteout of
this rule, which hath place onely where thereis
a diret contrarictie, or falfity notto be reconci-
led to this mle.

AsifIgraunt allmylandin D.insenwra 1.5,
which I purchafed of N .{pecified in a devifc to
I.D. and L hauc land inD. whereof in part of
themall thefe circumftances are rrue, but L haue
other lands in D.wherein fome of them faile,this
graunt will not paffe all my land in D. for there
thefe are references and no words of falfitic or
error but of limitation and reftraint.

FINITIS.

THE USE

THE LAW.

Provided for Prefervation
QF

Perfens,
Our<Goods,and
Good N ames.

According to the Pradtife
OF

Lawes
Tbe§ and }of this Land,
Cuftomes

Bythe ! Ve ylam Vifcount of S, 4/bews &e.

LONDON,
Printed by the Affignes of Ionn
MoorE Efquire. 163 0.

Cwam Privilegio,
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(104)
e Martii, wherof the oneis truethe other falfe.

Inthefe cafes the former ruleex mulitudine
fignorum cre. holdeth not, neither is the placing
of the falfitie or veritie firft or 1aft materiall, but
all miift-betrue, or elfethe grauntis void, alwaics
vnderftood, that if you can reconcile all the
words, and make no falfitie, thar isquiteout of
this rule, which hath place onely where thereis
a direct contrarictie, or falficy notto be reconci-
led tothis rule,

AsifIgraune allmy landin D.intenwra 1.5,
which I purchafed of N .fpecified in a denife to
L.D. and I hauc land inD. whereof in partof
them all thefe circumftances are true, but I'haue
other lands in D.wherein fome of them faile,this
graunt will not paffe all my land in D. for there
theft are references and no words of falfitic or
error but of limitation and reftraine.

FINTIS,

THE USE

THE LAW.

Provided for Prefervation
QOF

Perfens,
OurGoods,and
(]ood N ames.
According to the Pratife

OF

Lawes
Tbe§ and §of this Land,
Cuftomes

Bythe ! Ve ylam Vifcount of S, 4/bews &ec.

LONDON,
Printed by the Affignes of Ionn
MoorE Efquirc.1630.
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LAVY,

adnd wherein it Principally

(onfifteth.
talall T
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HE Vfe of the Law, confifteth
™ Y Yoy e

principally in thefe Three
things :

1 To fecure Mens perfons from Death
and Violence,

2 To difpofe the propertie of their
Goodsand Lands,

3 For preferuation of their good

.  Names from thame and Infamie,

[N

v Wrn— "

Or fafetie of perfons,the Law prouideth, Surery okecsy

thatany manftanding in feare of another,
B may

¢ Peact



(2)
may take his Oathbeforea Iuftice of Peace,
that hee ftandeth in feare of his life,and the
Tuftice fhall compell the otherto be bound
with Suestiesto keepe the Peace.

A&ionofthe  If any man Beate, wound or maime ano-
Gale forSlaun- ther,or giue falfe fcandalous words that may
&, % touch his Credit, the Law giueth thereupon
‘ an a&ion of the Cafe,for the flaunder of his
good name ; andan Action of Batterie,oran

appeale of Maime, by which recompence

fhall be recouered, to thevalue of the hurt,

damage or danger.

Appeale of Ifany man kill another with malice, the

Murher giuen Law giucth an appeale to the wife of the

Lo etof - dead, i hee had any, or to the next of kinne
thatis Heire in default of a Wife, by which
appeale the Defendant connicted is to {ufter
Death, and to lofe allhis Lands and Goods;
Butifthe Wife or Heire will not fue or bee
compounded withall, yet the King is to
punith the offence by IndiGment or Prefent-
meat of a lawfull inqueft & tryall of the Of-
fendersbefore comperent Iudges; whereup-
on being found guiltic,hee isto fuffer Death,
andto lofe his landsand goods,

'“:ln ’f"shma If one kill another vpon a fuddain quarrell,
forceireof  this isMan flaughter, forwhich the Offen-
Goods,and  der muft dyc,except hecan reade g and if hee
wheanot, can

(3)
;:an c;eadc,yct muft hee lofe hisgoods,butno
ands.

And ifa mankill another in hisowne de-
fence, hee fhall not lofehis Life, nor his
Lands, buthe muft lofe his Goods, except
the partie flaine did firft affaulc him, to kill,
robbe,or trouble him by the High-way fide,
or in his owne Houfe,and then he (hall lofe
nothing.

Andifamankill himfelfe, allhis Goods Felon : de Se.
and Chattelsare forfeited,but no Lands.

If 2 man kill another by misfortune, as Felonyby mik
fhooting an Arrow at a Butt or Maike, or chanee.
cafting a Stone ouer an houfe,or the like, this
is lofle of his goodsand Chattels, but not of
hislands,nor life.

IfaHorfe,or Cart,ora Beaft, or any other Deodand,
thing doekill aman the Horfe,Beaft or other
thing is forfeited to the Crowne, & is called
a Deodand, and viually graunted and allowed
by theKing to the Bifhop Almner, as goods
are of thofe thatkill themfelues.

'The Cutting out of a maas Tongue, or Cuttingoutof

1 i P : - Tonguesand

putting out his Eyes malicioufly, is Felonie; putting out of
for which the offender is to fuffes Death, and Eyes,made

lofe his lands and goods. Felonic.

Ba Bt
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But, for that all Punifbment is for Ex.
amples fake ; it i good o fee the meanes
whereby Offenders are dravone to their
panijhment ;and firft for matter of the
peace.

Heauncient Lawes of England planted
heere by the Conquerour, were, that
there thould be O fficers of two forts inall the
parts of this Realme to preferue the Peace :

1. Conflabularij  p, cir,
2. Conferantores

The Officeof  The Office of the Conftable was, to atreft

the Conftabje;

the partics that hee had feene breaking the
Peace, or in furie ready to breake the peace,
or was truely informed by others,or by their
owne confeffion, that they had frefhly bro-
ken the peace ; which perfons he: might im-
prifonin the Stockes,or in his owne houle,as
his or their quality required, vntill they had
become bounden with fureties to keepe the
peace ; which obligation from thenceforth,
wastobe fealed and delivered to the Confta-
bleto the vie of the King.And that the Con.
ftable was to fend to the Kings Exchequer or
Chancery,from whence Proceffe fhould bee
awarded to Jeauy the deb, if the peace were
broken.
But

(5

But the Conftable could notarreft any, nor
make any put in Bond vpon complaint of
threatning onely, cxcept they had fecne
them breakingthe peace,or had ceme frefhly
after the peace was broken. Alfo,thefe Con-
ftables fhould keepe watchabout the Towne
for theapprehenfion of Rogues and Vaga-
bonds, and Night-walkers,& Eue{droppers,
Scouts,and fiich like,and fuch as goe Armed.
Andthey ought likewife to raife hue and
cry againft Murtherers,Manflayers, Thecues
and Rogues.

cFiraﬁsgigh Of this Office of Conftable s High Com
Ty, becie there were high Conftables, two ftables for euc-

2.y, Pentie - ry hundred .
Conftables.  of euery Hundred 5 Petric Cone
ftables onein cuery Village, they were inan- | peyic con-
cient time all appointed by the Sheriffc of Rable for eue-
the Shiere yearely in his Court called the  vilog
Sheriffes Tourne, and there they receiued
their oath. But at this day they are appointed
eyther in the Law day of that Precinét wher-
inthey ferue, or elfe by the high Conftable
in the Seffions of the peace.

The Sheriffes Tourne is a Court very , The Kings
ancient, incident to his Office. At the fiwted,andin
firft, it was ere@ted by the Conquerour, whatmatters
and called the Kings-Bench, appointing 1,,{ Toridia.
men fludied in the Knowledge of the on.
Lawesto execute Iuftice, as fubflitutes to

B3 him
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him in his name,whichmen areto benamed,
Izfliciary adplacita coram Rege sfsignati. One
of them being Capitalss Iufliciarius called to
his fellowes, the reftin number as pleafeth
the King, of latebutthree /afficsarg, holden
by Patent. In this Court cuery manaboue
twelue yeares of age, wasto take his Oath of
Allegeance to the King,if hee were bound,
then his Lord to anfwere for him, In this
Courtthe Conftables were appointed and
{worne ; breakers of the peace punifthed by
fine and imprifonment, the parties beaten or
hurt recompenced vpon complaints of da-
mages, All appeales of Murther, Maime,
Robberie decided, contempts againft the
Crowne, publique annoyancesagainftthe
people, Treafons and Felonics,and all other
matters of wrong, betwixt partieand partie
for Lands and goods.

CourtofMar-  But the King fecing the Realme grow
‘f;a“i'f;“]f‘fgf_ds daily more and more populous,and that this
diction with, one Court could not difpatch all;did firft or-
intuz.milesof dain that his Marfhall fhouldkeepea Court,
Tunnel ofthe fOr Controuerfies arifing within the Virge,
King, whichis Which is within xii, miles of the chiefeft
e <xteat Tunnell of the Court,which did but eafe the
8 Kings Bench in matters onely concerning
debts, Couenants,and (uch like, of thofe of

the Kings hioufhold onely, neuer dealing in

breaches of the Peace, or concerning the

Crowne

(7)

Crowne by any ather perfons, or any pleas
of Lands. Infomuch, asthe King for further
cafe having divided this Kingdome into
Counties, and committing the Chaige of
eucry Countieto a Lord or Eatleydid dirc&, _
thatthofe Earles within their limics fhould .. f:‘r‘;ffﬁh
looketothe matter of the peace, and take ured vpon the
charge of the Conftables, and reforme pub  dinifion of
like annoyances, and {weare the people to gogaes he
the Crowne,& take pledges of the Frecumen charge ot this
for their Allegeance, for which purpofc the ovrtnas
Countie did once cuery yeare kecp a Court, theEarle of the
called the Sheriffes Tourne. At which all the fame Countic:

. . . this was like-
Countic(except Women, Clergie,Children i canted o
vnder 12.and notaged abeuc 60.)did appeare riavifius fra
to giue or renew their pledges for Allege- #4¢
ance,And the Court was called, Csria Franci
plegg, Aview of the pledges of Frce-men; or,

Turnus Comitatits.

At which meeting or Court, there fell by Fi]ubgi"iﬁ?,ﬂ of
occafion of great Affemblies much bloud- & cino
fhed,fcarcitie of Victuals, Mutinies,and the Hundreds.
like mifchicfes ; which are incident to the
Congregationsof people,by which the King
was moued to allow a fubdiuifion of euery
Countic into Hundreds, and euery Hundred
to haue a Court, whereunto the people of e-
uery Hundred fhould be aflemblied twice a
yeare for furucigh of Pledges,and vie of thar

luftice which was formerly exccuted in thas
grand
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grand Court for the Countie;and the Count
ot Earlcappointed a Bayliffe vader him to
keepe the hundred Court. But in theend, the
Kings of this Realme found it neceffarie to
haucall exccution of Iuftice immediately
The charge of ¢y themfelues, by fuch as were more
the Countie A . dreadil
taken from the bound then Earles to that feruice,and readily
Exles,and  fhie& to correétion for their negligence or
co e ach abufe ;and therefore, tooke to themfelues
pecfons st the appointing of a Sheriffc ycarely in euery
pleafed the  ~yntie, calling them Picecomites and to
e them dire@&ed fuch writs and precepts for
exccuting Iuftice in the Countie, as fell out
needfullto haue beene difpatched, commit-
ting to the Sheriffe Caffodium Comitatus ;by
which the Earles were fpared of their toyles
and labours, and that was layd vpon the
The Sheciffe is Sheriffes. Soas now, the Shen.ﬂ"c doth all
Tudgeofall  the Kingsbufinefle inghg Countie, and _thac
Huadred 3¢ now called,the Sheriffes Tourne; thatis to
Courts not gi- " s d Contt . h
uen away from fay, heis Tudge of t{us grand Court for the
the Crowne. - Countie,and alfo ot all Hundred Courts not

giuen away from the Crowne.

CountyCourr  Hee hath another Court,called the Coun-
kept monethly tie Court, belonging to his office, wherein
by theSherifie: 1y on may fue monethly for any debe or
damages vnder 40!, and may haue writs for

to replenic their cattell diftrained and im-

pounded by others,and there try the caufe of

their diftrefle ; and by awrit called Zufficies,

aman

(9)

amanmay {ue forany fumme, and in this
Coutt the Sheriffe by a writ, called an Exi-
geat, doth proclaime men fued in Couzrts a-
boue,to render their bodies, or elfe they be
Out-lawed,

This Sheriffe doth ferue the Kings writs The Office of
of Proceffe,be they Sommons, Attachments the Sheride.
to compell men to anfwer to the Law, and
all writs of execution of the Law, according
soludgements of SuperiourCourt,for taking
of Mens Goods, Lands, or Bodies,as the
caufe requireth,

T he Hundred Courts, were moft of them Hundred
granted to Religious Men, Noble men, and Couts e
others of grear place, And alfo many men oo a £p
ofgood quality haue attained by Charter, granted,
and fome by vfage within Mannors of their
owne libeity of keeping Law dayes, andto
viethere Iuftice appertaining toa Law day.

Whofecueris Lord of the Hundred Court, Lord of the
is to appoint two high Conftables of the g‘;’;‘ff,ﬁ;ﬂ,
Hundred, and al(o isto appoint in eucry High Conti-
Village, a pettie Conftable witha Tithing. bler
man to attend in his abfence, and to beat his
Commandement when hee is prefent in all

feruices of his office for his affiftance.

There hath beene by vie and Statute Law
C (befides
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. charge vpon them for taxation for poore. for
( befides fgrpeymg of the Ple‘dgcs of Free. Soul%icxg,and the like, and dcaling with,out
men,and giving the oath of Allegeance, and corruption,and the like o
2 . ; elike.
making Conftables, ) many zddirions of
powers and authority givento the Szewards
of Leetsand Lawdayces to be putin vre in
their Courts; as for example, they may
punifh Inne keepers,Victuallers, Bakers, But-
chers,Poultercrs, Fifhmongers, and Tradef:
men ofall forts, felling with vader weights
or meafures or at exceffiue prizes, orthings
vawholfome, or ill made in deceiptof the
people. They may punifh thofethar do ftop,
ftraiten orannoy the high wayes, or doe not
according tothe prouifionenacted,repaireor
amend them,or diuert water coutfes, or de-
Ofwhar mat- ftroy frey of Fifh, or vie engines or netsto
terschey en- ok e Deere, Conies, Phefants or Partridges,
quire of in . . :
Lectsand Law of build Pigeon houfes;except he be Lord of
dayes. the Mannor,or Parfon of the Church. They
may alfo take prefentment vpon Oath of the
xii,fworne Iury before them of all felonies
but they cannot try the Malefactors, onely
they muft by Indenture deliver ouer thofe
prefentments of fclonieto the Iudges,when
they come their circuits into that Countie.
Allthofe Courts before mentioned are in
vie,and exercifed as Law atthis day,concer-
ning the Sheriffes Law daycs and Leets, and
the offices of High Conftables, pettie Con-

L5 PE him finde Suerties of the peace or of his
ftables,and Tithingmen;howbeir,with fome behaui )
further additions by Statute lawes, laying good behauiour,as he fhould feg caufe ; o

charge Ca clie

Conferuaters ofthe Peace were in ancient Conferuatars
times certaine, which were 2ffigned by the ofthe Peice
King to fec the Peace maintaived, and they Kings writ for
werc called tothe Officeby the Kings writ, ;?‘m““h’i’f‘
tocontinuc for terme of their liues, 0i at the Kigerolesfos.

) 3s pleafures
Kings pleafure.

Forthis Service, choife was made of the C{";f‘;,“ff:‘
beft men of calling in the Countrie, and but and v ha thaie
few inthe Shire. They mightbind any man Office was,
to keepethe peace and togood behauiour, by
Recognizance to the King with fuerties, and
they might by Warrant fend for the partie,
direting their warrant to the Sheriffe or
Conftable,as they pleafeto arreft the partie,
and bring him before them. Thisthey vied
to doe, when complaint was made by any
that he ftood in feare of another, & fotooke
his Oath; orelfe, where the Conferuator
himf{elfedid without oath or complaint, fee
the difpofition of any man inclinedto quar-
relland breach of the Peace,orto misbehaue
himfelfe in fome outragious manner of
forceor fraud, There by his owne Difcretion
he might fend for fuch a fellow, and make
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elfe commit him to the Goale if he refufed.

Conferuators  The Iudges of either Bench in we/fminfier,
g§‘,*’:,};§“;§ Barons of the Exchequer, Mafter of the
their Office.  Rolles, and Iuftices in Eireand Affizes in
their circvits,were all without writ Confer-
uators of the Peace in all Shires of Eng-

land,and continuc to this day.

Tuftices of .
Ioticeso;. _ Butnow atthis day, Conferuators of the

nedinlicuof Pcaceare outof vie; And in lieu of them,
Conferuatozs, there are ordained Inftices of Peace, affigned
faﬁg‘;,,";‘;‘j: by the Kings Commiffions in cuery Coun-
placing Iuftic. tie, which are moueable ar the Kings plea-
3{::;:]5;;’3 , fure; butthe power of placing and difpla-
from the King Cing Tnftices of the Peace, isby vfe Deliga-
tothe Chan-  ted fromthe King tothe Chancellor.
chellor. That there fhould be Iuftices of Peace by
Commiffions, it was firft ena&ted by a Sta~
ture made 1.E4w.3.and their Auchoritie aug-
mented by many ftatates made fince in cuery

= The power of Kings TCEgHC.

the Iuﬁ.oé

Peaecsionne 2 They are appointed to keepe foure Scffi-
o the Crowne, Ons ctiery yeare ; Thatis,euery Quarterone,

and not tore- : :
rompence the Lhefe Scfions are afitting of the Iuftices to

partic griened. difpatch the affaires of their Commiffions.

f{arlcc Stawt-;cr They haue powerto heareand determine in
.3. .10, . : .
virerenbass their Seflions, all Felonies, breaches of the

oumpaiar  Peace, Contemptsandtrefpafles, fo farre as
dinquierde 1o fine the Offender to the Crowne, but not

murder car. ce
Felon. to

(13)
toaward recompence to the partic gricued.

They areto fupprefleRyots,and Tumults, Authority of
to reftore Pofleflions forcibly taken away,to the Tuftices of
examine all Felons apprehended & brought Peacestbrough
before them; To fee impotent poore people, fnconmris -
or maimed Souldiers prouided for, accor- feruices vato
ding to the Lawes. And Rogucs, Vaga. e Crowne.
bonds.and Beggers punithed. They are both
to Licence and fupprefic Alehoufes,Badgers
of Corne and Victuals, and to punith Fore-
ftallers regrators,and engroflers.

Through thefe in cffe@ runne all the

Countie feruices to the Crowne, as Taxati-
ons of Subfidies, Muftring men, Arming
them, and leauying Forces, thatisdene by a
fpeciall Commiffion or Precept from the

King. Any ofthefe Iuftices by Oath taken

by aman that hee ftandeth in feare thatano-

ther man wil} beate him,or kill him,or burtie Beatingkil-
his Houfe, are to fend for the pastie by war- ling.burning
rant of Attachmentdire@ed tothe Sheriffe %trﬂlﬁﬁ;’;ms
orConftable,and then tobindthe party with forfuresicof
Suertics by Recognizance to the King to HFee
keepe the peace,and alfo to appeare at the

next Seflions of the Peace ; ar which next

Seffions, when euery Iuftice of Peace hath Recognizance
therein delivered all their Recognizances fo gfthe Peace
taken, then the parties are called and the rpepigce e
caufe of binding to the Peace examined, and their Seffions:
both parties being heard,the whole Bench is

C3 to
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to determine as they fee caufe, either to con-
tinue the partic fo bound,orelfe to difcharge
him,

(15)
nie; or elfeat the quarter Seffions, ifit bee
concerning Ryot or mif-behauior or fome 0=
ther fmall offence. And he alfo then bindeth
to appeare thofe that give tcftimonie and

Quieerset-  The Tuftices of Peace intheir Seffions, are profccute the accufation, all the accufers and
fonsheldby artended by the Coaltables and Bayliftes of witncfles, and fo{etteth the partic at large. Theanthority
;*;,: ;,"c[:c:s " 21l Hundreds and libertics within the Coun- And atthe Affizes or Seflions(as the cafe fal- of Iuftices of

; ; he Peace out
lethout ) he certifieth the Recognizances ofney sefiy

tie, and by the Sheriffe or his Deputy,to bee
i taken of the Accufed, Accufers, and Wit- ons.

employed as occafion (hal feruein executing

the precepts and dire@ions of the Court.
They proceed in this fort, The Sheriffe doth
Summon 24. Free-holders, difcreet men of
thefaid County,wherof fome16.are feleGed
and fworne,and haue theircharge to ferue as
the Grand Iury ; The partie indi&ted is to
trauerfe the indiGtment,or elfe to confefle it,
and fo {ubmit himfelfe to bee fined as the
Court fhall thinke meet ( regard had to the
offence ) except the punithment be certainly
appointed (as often it is) by {peciall Seatures,

Theluftices of Peace are many in cuerie
Countie,& to them are broughtall Traitors,
Felons,and other malefadtors of any forevp-
ontheir firft apprehenfion, and that Iuftice
to whom they are brought, examineth them,
and heareth their accufations, butiudgeth
notvpon it;onely if hee find the fufpicion

nefles,whobeing there are called,and appea-
ring, the canfe of the accufed is debt, accor-
ding to Law for his clearing or condemning,

But if the partie accufed,fceme vpon preg-
nant matter in the accufation and to the
Tuftice to bee guilty, and the offence hei-
nous,or the Offender taken with the manner,
thenthe Iuftice isto commit the partie by his
warrant called a Mittimus to the Goaler of
the common Goale ofthe Countie, thereto
remaine vntill the Affizes. And then the
Tuttice is to certifie his Accufation,Examina.-
tion,and Recognizance taken for the appea-
rancesand profecution of the witnefles, fo
as the Iudges may,when they come, readily
proceed withhim asthe Law requireth.

TheIudges of the Affizes as they bee now

but light, then hee taketh bond with furcties become into the place of the ancient Tuftices placcofsbean.

of theaccufed, to appeare either at the next in Ey r_c,callefi Iufliciarijitinerantes which in g;?:::i%: :ﬁ:
Aflizes, if it bea matter of Treafon or Felo- theprime Kings after the Conqueft vatill imcofR,s.

nie 3 ‘ H. 30
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H.3. time efpecially, and after in leflop
meafure cuen to R.2.time,did execute the [y-
ftice of the Realme; they beganin this fore.

1KingsBench  The Kingnot ablero difpatch bufines in
2:Marlhals  his gwne perfon, ereGed the Court of Kings
Court, p ] 3 o 8

3.Counzic  Bench, thatnotableto receiue all, nor meet

Cmsl;f- s 1O draw the people all to one place, there
Yournes. - were ordained Counties, and the Sheriffes

s- Huindred - Tournes, Hundred Courts,

Lcets & Law- NTrrl n The authoritie,
dayes. All and Hmcular LCCtS, a. d ofTourns,Lects,’
whichdeale  Law-dayes,asbeforementio- fundreds: and

onlyin Crown ped. which dealt onely with Law-dayes, asic
matters,butthe

was confirmed to
Tuftice in Eyre CrOWne matters for the pub-  F34¢ focciall ca

dealeinprivate lique ; but not the private fes rouching the
ties of lands 13]es of Lands or Goods,nor publike good.

or goods,and .

inall Trealons the tryall of grand offences of Treafonsand
a'fldlwo“}i:s’ Felonies, butallthe Counties of the Realme
were 1o in were diuided into Six Circuites, And two
num}ver,thlc learned men well read in the Lawes of the
whole Realme : < -
being, diuided Realme, were affigned by the Kings Cqm
intoixCir-  miflionto euery Circuit, and to ride twice

s, i, 3 yearethrough thofe fhites allotted to that
Uls . . . P
dedinto fix . Citcuit, making Proclamation before hand,

Ciccuits, & two g conuenienttime in eucry Countie, of the

learnedmen . . . . )
inthe Lawes, timeof their comming,and place of their fit

affigned by the ting;to the end the people mightattend them
Kings Com- in euery Countie of that Circuir.

miffton to ride

twice ayeare o ) ] . ’
through thofe Shires allotred te that Circuit,for their tryall of priuate titles to
fands and goods, andall Treafonsand Felonics, which the Countic Courts

‘ They

meddle not in.

(17)

They wereto ftay 3. or 4. dayes in euery
Countie, and inthat time ail the caufesof
that Countic were brought before them by
the parties grieued, and all the Prifoners of
the faid Goalein cuery Shire, and what(oe-
uer controuerfies arifing concerning Life,
Lands or Goods.

The authoritie of thefe Iudges in Eyre, is it The anthority
parttranflated by Aé of Parliament to Iu- tranfatedby
ftices of Affize ; which be nowthe Iudges of f;&l,':zf,?t @
Circnits,andthey doevfe the fame Courfe Afize.
that Iuftices in Eyre did, to proclaime their
comming euery halfe yeare, andthe place of
their finting,

Thebufinefle of the Iufticesin Eyre, and The auhoirty

fe £ H : of the Tuftices
of the Tuftices of Affize ar this day is much of Allizes

leflened, for that in H.3. time there was much lefened
erected the Court of Common-pleas at bytheCourcof
Weftminfter, In which Court haue beene psmeaed
euer fince and yet are,begun and handled the in H. ;.time,

great {uits of Lands,debts,benefices and con- oo Tufices of
tradls,fines for affurance of Lands and reco- i, day 5.

ueries, which were wonrto bee cither in the Gg'“lilﬁi:"silzy
Kings Bench, or elfe before the Inftices in Y Oyerard
re.puttne Statute of Mag .Char.Ca «&, Termin.

Eyre.Butthe Stat f Mag.Ch 9. 11.5. _
isnegative againtt it, Piz.Communia placita ze?;‘l‘ Deli-
Mf:/eqmmmr,Curiam_ woflram [ed teneamwtur in 3 Touke AL
alique loco Certo s which locss Certus muft be ﬁ’{_" ke NIt

. taxe Nt
the Common-pleas; I§Ct the Iudges of Cir- $imn

Clits 5 Ofthe Peacs
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cuits haue now fiue Commiffions by which
they fit.

OyerandTer.  Thefirft is a Commiffion of Oyer and
aincr,inwhich Terminer,direted vatothem, and many o-
;}}‘,é‘;@:” thersof thebeft accompt, in their Circuits 5
sum,andthisis But in this Commiffion the Iudges of Aflize
the largel  are of the Quoramm, fo as without them there

theyhaue, €301 be no proceeding.

T his Commiffion gineth them power to
deale with Treafons, Murthers, and all
manner of Felonies and Mifdemeanours
whatfoeuer ; and this is the largeft Commif-
fion that they haue.

Go ity Thefecond is a Gommiffion of Goale
O oney - .
s~ckzTudges Delivery ; That is only to the Iudgesthem-
thirfdnes,  felyes,& the Clearke of the Aflize affociate:
and th - Cleark A db h- C -n" b
oftk- Afiize, AARd by this Commiffion they ate to deale
with euery Prifoner in the Goale, for what
offencefocucr he be there  And toproceed
with him according to the Lawes of the
Realme, & the quality of his offence ; And
they cannot by this Commiffion doe any
thing concerning any man,butthofe that are
Prifoners inthe Goale. The courfe now in
vle of Execution of this Commiffion of
Goale Deliuery,is this, There is no Prifoner
but is committed by fome Iuftice of Peace,
who

(19}

who before he commitied him tocke bis exa
amination, and boundkisaccufers aad wit-
nefles to appeare and profecute atthe Goaie
delivery. This Tuftice doth certifie thefe
examinations and bonds, and there-
upon the Accufer is called folemnely into
the Court; and when he appeareth he is
willed to prepare a Bill of indiétment againft
the Prifoncr, and goe with it to the grand-
lury,and giue enidence vpontheir oathes,he
and the wicnefles; which he doth ¢ and then
the Grand lury write thercupon either Bi//a
wera,& then the Prifoner ftandeth indicted,
ot elfe Jgnoramse,and then he is not touched.
The Grand Iury deliver thefe Bils to the The mannec
Tudges in their Court, and fo many as g & Focee
they find indorfed Bills wera,they fend for Iuftices of
thofe Prifoners, then is every mans indi@- Cireviein
ment put and read to him, and they aske
him whether hee be guilty or not, if he faith
guilty, his confeffion is recorded ; if hee The courfe
fay not guilty, then heeis asked how hee ;;;‘g;g;{fdg“
will bee tryed, hce anfwereth, by the forthe execu
Countrey. Then the Sheriffe is commanded tienofthe
toreturne the names of 12.Frecholders to of Goale deli
the Court, which Frecholders be {worneto uery.
maketrue delivery betweene the King and
the P:ifoner, and thenthe indi¢tment is a-
gaine read and the witnefles [worne, to
fpeake their knowledge concerning the fact,
and the Prifoner is heard at large, what de-

Da fence
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fence hee can make, and then the Tury
goctogetherand confult, Andaftera while
they come in with averdict of guilty or not
guiltie, which verdi&t the Iudges” doe re-
cord accordingly. Ifany Prifoner plead not
guilty vponthe indictment,and yet will not
put himfelfe to tryall vponthe Iury,(or ftand
mute ) he fhall be prefled.

The Iudges when many prifoners are in
the Goale,doe in the end before they goe,
perufe euery one. Thofe that were indiced
by Grand Iury, and found not guiltie bythe
fele& Tury, they iudge to be quitted,and
fo deliuer them out of the Goale. Thofe that
are found guilty by both Iuries they Iudge
to death ,and command the Sheriffe to fee
execution done. Thofe that refufe tryall by
the Countrie, or ftand mute vpon the indi¢t.
ment,they iudgeto be prefled to death, forne
whole offences are piltring vnder twelue
pencevalue, they iudge to be whipped.
Thofe thar confefle their indi@ments, they
indge to death, whipping or otherwife, as
their offencerequireth. And thofe thar are
notindicted at all, but their bill of indi&-
ment returned with Jgweramus by the Grand
Iury, and all other in the Goale againft
whom no bils at all are preferred, they doe
acquit by proclamation out of the Goale ;
That one way or otherthey ridde the Goale
ofallthe prifoners in it. But becaufe fome

prifoners

(21)
prifoners haue their bookes,and be burned
in the handand fo delivered, Itis neceflary
to fhew the reafon thereof. T hishauing their
bookes iscalledtheir Clergie,which in an-
cient time began thus,

For the fcarcity of the Clergie in the =
Realme of England,to be difpofed in Re- o Clergr for
ligious houfes, or for Priefts, Deacons and the carcitic of
Clerkes of parifhes, there was a prerogatiuc 4™ b
allowed to the Clergie, that if any man that Religious
could readeas a Clerke, wereto be condem- Houfes.
ned todeath,theBithopof theDioceffe,might
if he would,clayme himasaclerke, & he was

to fec himtryed in the face of the Court,

Whether he could read or not the booke
was prepared and brought by the Bifhop,
and the Indge was to turne to fome place as
he fhould thinke meete, and if the prifoner
could reade,then the Bifhop was to hanehim
delivered ouer vnto him to difpofe of in
fome places of the Clergie, as hee {hould
thinke meete.Butif cither the Bithop would
not demand him : or that the Prifoner could
not read, then was hee to be putto death.

And this Clergie was allowable in the an- Concerning
cient times and Law, for all offences what- ‘3;;;’2‘,’::;’;53,‘
focuer they were,cxcept Treafon and rob- the Pritoner.
bing of Churches of their goods and ore

D3 naments,
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Clergy allow- namenis, But by many Statutes made fince,

ﬁf‘?\a‘isf " the Clerpieis taken avay for Murther, Burg-
Trexon and laric; Robberie, Purfe-cutting; horfeftealing,
Rovdingof 1 and diucrs other felonies particularized by
powtikena-  the Statates to the Iudges ; and laftly, by a
way by many - Statute made 18, Elizabeth, the Iudges them-
e on. felucsare appointed o allowClergie to fiich
24n Burglae. as can read, being not {uch offenders from
3Robberic. whom Clergie is takenaway by any Statuee,
t Horte fear And to fee them burned in the hand, and fo
ldi_ng#nd‘i]" difcharge them withoutdelinering them to
ofences pacci- the Bifhop, howbeit the Bifhop appointeth
cularizedin - the deputy to attend the Judges with a booke
;‘r:gless‘t“;:‘ff‘ totrie whether they could reade ornot.
15 Eliz.the The third Commiffion thar the Iudges of
Tudges are ap» Circuits haue, is, a Commiffion dire&ed ta
P enie, themfelues oncly and the Clerke of Affize
Krofeethem to take Affizes, by which they are called Iu-
bumcdinche  frices of Affize,& the Office of thofe Iuftices
and,andto | ! .
difchargethe is to doe right vpon Writs called Aflizes,
Prilonerswith- hrought before them by fuchas are wrong-
outdelivcting £11y thruft out of their Lands. OFf which
Bifhop. number of writs there was farre greater ftore
brought before them inancient times than
now,tor that mens feizons & pofleflions are
fooner recouered by fealing Leafes vpon the
ground, and by bringing an Eieclione firme,
and trying their title fo, than by the long
fuites of Affizes.

T he fourth Commiffion, is a Commifsion
to

(23)

to take Nifi Priss direCted to nonebut to the 4.Commition
Tudges themfclues and their Clerkes of Af- 310 ke Nif
fizes, by which they are called Iuftices of is dreaed o
NifiPrims. Thefe Nifi Prins happen in thisfort, twoludges &
Whena fuit is begun for any matterin one of ¢ G o ot
the three Courts,the Kings Bench,Coinmon Nifi Duius.
Pleas,or the Exchequer hereaboue, and the
parties in their pleadings doc varicina point
of fac ; As for example, If inan zGionof
Debt vpon obligation the defendant denies
the obligation to be his debt,orin any adtion
oftrefpafle growne for taking away goods,
the Defendant denieth that hee tooke them,
orinan a&ion of the Cafe for flaunderous
words,the Defendant denicthehar Lice fpake
them, &c.

Thenthe Plaintiffe is to maintaine and
proue that the obligation is the Defendants
deed,that he either tooke the goods,or fpake
the words;vpon which deniall and afirmati-
onthe Law faith,that Iffue isioyned betwixet
them, which iffue of the Fact is to be tried by
a Jurie of T welue men of theCountic where
it is fuppofed by the Plaintiffe tobe done, &
for that purpofe the Tudges of the Courtdo
award a writ of Pemire fac: inthe Kings name v, rc or.1,
tothe Sheriffe of that Countie,commanding Free-holders.
himto caufe foureand twentie defcreet Free-
holders of his Countie at a certaine day to
try this ifflue f ioyned, out of which foure

and twenty,only Twelue are chofento ferue.
And
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And thatdouble number is returned,becaufe
fome may make defaulr, and fomebee chal-
lenged vpon kindred, alliance, orpartiall
dealing,

Thefe foure and twentie,the Sheriffe doth
nameand certific tothe Court, and withall
that he hath warned themto come at the day
according totheir writ.  But becaufear his
firlt fummons there falleth no punithment
vpon the foure and twentie if they come not,
they very {feldome or neuer appearevpon the
firt Writ, and vpon their defaultthere js

Yhemanner another Writ ™ returned to the
of Pince<din® Sheriffe, commaunding himto
Circuitsin  diftraine them by their Lands to appeare at 2
their circuits. cerraine day appointed by the writ,which is
The coutfe the [ NEXT tcrmca{ftcr,Niﬁ prius Infticiarq noftyi
Tudges held in 44 (AJ5izas citpfmdau Vmcn{et,&c. of which
their Circuits  words the writis calleda Niff srims, and the

;’;";‘t’;f;‘r‘“‘ Tudges of thecircuit ofthat Countie in thar
Commitsion vacationand meanctime before the day of
concerning  gnnearance appointed for the Turie aboue
the taking . : ; : ’
of Nifiprus- here by their Commiflion of Niff prius haue
authority totake the appearance of the Iury
in the County before them, and there to
heare the Witnefles & proofes on both fides
concerning the iffuc of fad, andto take the
verdi&t of the lury, and againft theday they
fhould haue appeared aboue, toreturne the
verdictreadin the Court aboue, which re-

Poftes, turne is called a Poflea,

*Diftringas.

And

(25)

And vponthis verdi@ clearing the macter
in Fa&,one way or other,the Tudges aboue
giue iudgement for the partic for whomthe
verdict is found , and for fuch damages and
coftsas the Iury doe affefle.

By thofe tryals called Niff prius, the lurics
andthe parties are eafed much ofthe charge
they fhould bee put to, by comming to
Loadon with their Euidences & Witaefies,
and the Courts of Weftminfter are cafed of
much trouble they fhould haue, ifall the
Iurics for tryalsthould appeare and try their
caufes inthofe Courts ; forthofe Courts a-
boue hauc lirtle leifure now ; though the Tu-
ries come not vp, yet in matters of great
weightor where the titleis intricate or diffi-
cul,the Iudgesaboue, vpon information to
them,doe retaine thofe caufes tobee tryed
there,and the Iuries doe at this day in fuch
caufescometothe Barre at weflmin/fler,

Thefifc Commiffion that the Iudges in s.Commiffion
their Circuits doc fic by, is the Commiffion s3Commifi-

of the Peace in euery Countie of their cir- 132‘;22"‘
cuit. And all the Iuftices of the Peace having
no lawfullimpediment, are bound to be pre-
fentat the Afhzestoartendthe Tadges,as oc- The Tuftices
cafion thall fall out: if any make default,the of fhePeice
Tudges may fet a fine vpon him at their plea- nffe are 1o at
fureand difcrecions.  Alfothe Sheriffeine- fed the
uery fhire through the Circuit,isto attend in Cotoie.

E

perfon



©fpropertie
of Landsto be
gained by
Entric.
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petfon,or by 2 fufficient deputic allowed by
the Tudges, ail that time they be within the
Countie,and the Iudgesmay fine him if hee
faile.or for negligence or misbehauiour in
his Office beforethem;and the Tudgesaboue
may alfo finic the Siieriffe for not returning
ornot {ufficient retourning of Writs be-
fore them.

Propersie in Lands, is gotten and tranf-
Sferred by oneto another, by thefe foure
sanner of Wayes,

1 By Entry.

2 By Difcent.

3 By Efcheat.

4 Moftviually by Conueyance.

1 Propcrtic by Entryis, whereaman fin-
detha piece of Land that no other pof-
feffeth or hathtitle vato, and hee that {o fia-
dethit dothenter, thisEntry gaineth a Pro-
pertie ; this Law feemeth to be deriued from
chistext, Terra dedes filgs bominum,which is
to be vnderftood, to thofe that will till and
manureit, and fo make it yecld fruit ; and
thatis he that entreth into it, where no man
had itbefore. But this manner of gaining
Land

(27)
Landswas inthe firft dayes & is not now of
vfe in England,for that by the coqueft,all the
Land of this Nation was in the Conque- ,
rours hands,& appropriated vnto himgexcept g})l ﬁ:‘:ﬁ; o
Religious and Church lands, andthe lands the Conque-
in Keat,which by compofition were left to f°“f$,3"3 ap-
propriated to

the former owners,as the Conquerour found pinyoon che
them, fo that no man but the Bifhopricks, Conqueft of
Churches, and the men of Kes#, canatthis fﬁﬁ’;m’l:"&
day makeany greater title then from the excep: 1 .Rel-
Conqueftto any Lands in England s And giousind
Lands poffefled without any fuch title, are ; Tre jaads ot
inthe Crowne, andnotin himthat firft en- the mea of
treth; asit isby Land lefe by the Sea, this &7 by
Landbelongethto the King and not to him the Sea be-
thathaththe Lands next adioyning, which llgngcrhw the
was the ancient Sea Bankes ; This isto bee =
vnderftood of the inheritance of Lands:
viz.Thatthe inheritance cannot bee gained
by the firftentry. Butan eftate for an other
manslife by out-Lawes, may at thisday be
gotten by entric. As aman called 4.
hauing land conueyed vato him for the life
of B. dyethwithout making any eftate ofit,
there, whofoeuer firft entreth into the Land
after the deceafe of 4. getteth the proper-
ticin the Land fortime of the continuance
of the eftate which was granted to 4.for the
life of B.which B. yetliueth, and therefore
the faid Land cannot reuert till B. die.
And to the heire of «4.it cannot goe, for

Ea that
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that it is not any ftate of inheritance, but
only aneftate for another mans life; which
is not defcendable to the heire,except he be
fpecially named in the grant: viz. Tohim
and his heirs, As for the Execurors of o,
they cannot hauc it , for its nor an e
ftateteftamentory,that it{hould goe to the
Execurors as goodsand Chartels fhould,fo
asin truth no man canintitle himfelte vnto
thofe Lands ; and thereforethe Law prefer-
reth him that firlt entreth, and he is called
Occupans,and fhall hold it during the life of
B.but muft pay the rent, performe the condi-
tions,and doc no waft. And he may by deed
afligne itto whom he pleafein his life time,
Burif he die before he affigne it ouer, then
it fhall go againe to whomf{ocuer firft entreth
and holdeth.And {o all the life of 2, fo often
asit fhall happen.

Likewile ifany man doth wrongfully en-
ter into another mans pofleffion, and put the
right owner of the freehold and inheritance
from it, he therby getteth the freehold & in-
heritance by difceifin , & may hold itagainft
all men,buthim thathath right,& his heires,
& is called adiffeifor. Orif any one die fei-
fed of lands, and before his heire doth en-
ter, one thathath no right doth enter into
the Lands, and holdeththem from theright
heire,heeis calledan Abaror,and is lawfull
owneragainftall men, but the right heire.

(29)

Andif fuch perfon Abator, or difftifor
(foasthe diffeifor hath quict pofieflion fiue
yeares next after the difleifin) doe continue
their pofleflion , and dic feifed , and the
land difcend to his heire, they Faue gained
theright tothe pofleifion ofthe Land asain
him that hath righe till he recouer it by it ac-
tion reall at thecommon law. And it tbe
not fued for at the common law within
threefcore yeares after the difftifin,or abate-
ment committed, The right owner hath Joft
hisright by that negligence. And ifa man
hath diuers Children, andthe elder being a
Baftard doth enter into the land and enioy-
eth it quietly during his life,and dieth therof
fo feifed,his heires thallhold the land againft
all the lawfull Children and their iffies,

Propettic of Lands by difcent is, where g Propertic of

man hath Lands of inheritance and dyeth
not difpofing ofthem, but leaving it to goe
(asthe Law cafteth it ) vpon the heire. This
is called adifcent of Law, and vpon whom
thedifcentis to light, is the queftion, For
which purpofe the Law of inheritagce pre-
ferreth the firft Child before all others, and
amongft childré the male before the female s
and amongft males the firft borne. If there be
no Children,then the Brother, it no Bro.-
thers, then fifters, if neither Brothers nog
Sifters, then Vackles,& for lacke of Vnckles
Ants,if nonc of them, then Couzens in the

E3 nce.
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Ofdifcene
three rules.

Brother or
fifter of the
halfe bloud
shall not in-
heritto his
Brother or
Sifter butonly
asa childto
his Parente

Difcent.

(30)

neerelt degree of confanguinity, with thefe
three rules of diverfities.1. That the Eldeft
male fhall folcly inherit; butifit come to
females, thenthey beingall in an equall de-
gree of neerencfle (hall inheritalcogether,and
are called Parcencrs, andall they make but
one heireto the Anceftor.2, Thatno brother
not fifter ofthe halfe blood fhall inherit to
his brother or fifter, but as a Child to his Pa-
rents. asfor example. If a man haue two
wiues, and by either wife a fonne, the eldeft
fon ouerliving his Father is to be preferred to
theinheritance of the Father being Fee-fim-
ple;Butif he entreth& dyeth withoutachild,
the Brother fhall notbe his heire, becaufe
he is of the halfe bloud to him,butthe Vncle
of the eldeft Brother or Sifter of the whole
bloud, yet if the eldeft Brother had dyed
or had not entred in the life of the Father,
either by fuch entry or conueiance, then the
youngeft Brother fhould inherit the Land
that the Father had, although it werea child
by the fecond wife,before any daughter by
the firft. T hethird rule about difcents. Thar
land purchafed {o by the partie himfelfe that
dyeth,is to beinherited ; firft, by the heires
ofthe Fathers fide, thenif he haue none of
that part, by the heires of the Mothers fide.
But Land defcended to him from his father
ormother, are to goeto that fideonely from
which they came,and not to the other fide.

Thofe
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Thofe Rules of difcent mentioned before
are tobe vnderftood of Fee-fimples, and not
of entailed Lands,and thofe rules are reftrai-
nedby fome particuiar cuftomes of fome
particular places: as namely, the cuftome of
Kenz, that cuery maleof equall degree of
Childhood, Brotherhood or kindred, fhall
inheritequally, as daughters f{hall being
Parceners, and in many Borough Townes
of England,and the Cuftome alloweth the
youngeft fonne to inherit, and fo the
youngeft Daughter. The Cuftome of Kens
is called Gawelkind. The Cuftome of
Boroughes Burgh Englifb.

And there is another note tobee obferued
in Fee-fimple inheritance, and that is, that
euerie heire hauing fee-fimple Land or in-
heritance, be it by common Law orby Cu-
ftome of either gauelkind or burghEnglifh,is
chargeable fo farre forth as the value thereof
extendeth with the binding a&ts of the An-
ceftors from whom the inberitance defcen-
deth ; and thefe a&@s are colaterall encom-
brances,and the reafon of this charge is, 2u#
[entit commodms fentire debet & incommodum
fiueomus, As for example, ifa man bind him-
felfeand his heires inan obligation, ordoe
Coucnant by writing for him and his hetres,
ordograntan Annuity for him & his heires,

ordo makea warranty of Land binding hitg
an

Cultemesof
certaine places

Eucgy Heire
hauing land is
bound by the
binding A éls
of his incelters
if hee bee
named.



Dyer 114,
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Dyer 149,
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and his heyres to warrantie : in allthefe
cafes the Law chargethihe heyre after the
dearhof chie Anceftor with this obligation,
Coucnanr, Annuity & Warrantic; yet with
thefe three cautions : firft, That the partie
mult by fpeciall name binde himlelfe & his
Lewes, or cousnant, grant and warrant for
himiclfe and his heires 5 otherwife the heire
is notto be touched, Secondly, That fome
action muft bec brought againft the heire
vhilelt the land or other inheritance refteth

i him vnaliened away : forif the Anccftor
dye,& the heire,beforean a&ion be broughe
again{t him vpon thofe Bonds, Couenants,
or Warrantics doe alienn away the land,then
the heneis cleane difcharged of the burthen,
except the land was by fraud conveyed a-
way .of purpofe, to preuent the fuit intended
againft him. Thirdly,that no heireis further
to be charged than the value of the land de-
{cended vnto him from the fame anceftor
that made the Inftrument of charge,and that
land alfo, not tobee fold out-right forthe
debt,butto bekeprin extentand ata yearely
value, vatill the debt or damage bee run out,
Neueithelefle if an heire that is fued vpon
fuch a debt of 'his anceftor doe not deale
clearely with the Court when he is fued, that
1s,1f he comenotin immediatcly, & by way
of confefsion fet downe the true quantitie
of hisinaeritance defcended, and fo fubmit
him-
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himfelfe therfore,as the Law requireth, then
that heice that otherwife demeancth himfelf, peire chargeq
fhall be charged of his owne otiics lands and fox his e
goods, and of his money, for this Deed of P'*
hisanceftor, As for example : Ifamanbinde
himfelteand his heires in an Obligatiou of
one hundred pounds,and dyeth leauing but
ten acres of land to his heire, if his heire bee
fued vpon the Bond , and commeth in,and
denieth thac hee hath any lands by difcent,
and it is found agaioft him by the verdi&
that he hath ten acres, this heire thali be now
charged by his falfe pleaof his owac lands,
goods & body,to pay the hundred pound,al-
though the tenacres be notworth ten pound:

Propertie of lands by Efcheat, iswhere piggerie of
the owner dyed feifed of the lands in pof- lands by EF
fe(sion without childe or other heyre, there- i*®
by the land for lacke of other heire is faidto
efchcatto the Lord of whom it is holden,

T his lacke of heire happencth principally in Tws cunfes
ewocafes: firft, where the lands owner s a of Ii(g;e;:q
Baftard. focondly , where hee isatcainted of [t
Felonic or Treafon. For neither can a Ba~ Treaton,fclo-
ftard haue anie heire except it bee his owne ™=

childc, nora manauainted of Treafon, al-

though it be his owne childe.

i f Treafonthe Kingis to Acainderof
Vponattainderof T g Auaind ‘P‘;’
h the King,though the Jands be not holden of him, qzherwile mattzinder
:lg ;cl:n:ic\i;cnff’or there the Kin i:ﬂ.au hauc but Anpum diew & vaftum,

hane
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hauethe land, although hee be not the Lord
of whom it is held, becaufeit is aroyall Ef-
cheat. Butfor Felonieitisnot fo, forthere
the King is not to haue the Efcheat , except
theland be holden of him:andyet where
the land is not holden of him, the Kingisto
hauc theland fora yeareand a day nexten-
fuing the iudgement of the attainder, with 3
libettie to commit all maner of waft allthat
yeare in houfes, gardens, ponds, lands and
woods.
InBichearwo 10 thefe Efcheats, two things are efpecial-
thingsareto ]y to be obferued jthe oneis, thetenure of
be oblerued. the lands, becaufeit direéteth the perfon to
2.The manner Whom the Efcheat belongeth, viz. the Lord
ofthe Auasin- ofthe Mannor of whom the Land is holden,
Alllandsare 2+ Themannerof fuch attainder which draw-
holdenofthe eth with it the Elcheat. Concerning the
2;‘:]‘;‘;‘;:;3: Tenures of Lands,itisto be vaderftood, thar
ately by Meme all lands are holden of the Crowne either
i-g;f:;thc mediately or immediately, and that the
Concerning  Efcheatappertaineth to theimmediate Lord,
thetenurest  and not to the mediate. The reafon why all
Lands. land, is holden of the Crowne immediatly
or by Mefne Lords,isthis.
TheConque- I be Conquerer got by right of Conqueft
rer by right of all the land of the Realme into his owne
SChancllest handsin demeafne, taking from cuery man
oftherealme  all eflate, Tenure, propertic and libertic of
nto his hands,
and as hec gaue it he Rill referued rents and fermices. Knights feruice in
Sapie ficl} inftiented, &
c
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thefame, (except Religious and Church The referaaei_
lands,andthe Land in Kewt ) and ftill as hee o in Knight

: - feruice tenure
gaue any of it out of his owne hand, he refer- yas 4.
ued fome retribution of rents,or feruices, 1-Marriage of
both hi d I . . ) theWards male
or both, to him and to his heires; which ' female.
referuation, is . that, which is called the :. Horfe for

tenure of Land. feruice.
3.Homage and

fealty.
. . .Primer Sei-
In whichreferuation, heehad foure Infti- ta.

tutions, exceeding politi ' The policie of
R g politrque and futable to the Congue-
the ftateof a Conquerer.

rour in the re-
feruation of

. . . feruices

1 Seeing hispeopletobe part Normsans, conftituted in

and part Saxenms, the Normans hee brought 2 Piace
g . g ars,was to
wgh him,the Saxows he found heere: he bent haue the mar-
himfelfe to conioyne them by marriages in ri2e¢ ot his
e dforth 0 . . ~Wardsboth

amitie,and tor that purpofe ordaines, that if Male and Fe-
thofe of his nobles,Knights and Gentlemen, male.

to whem hee gaue grear rewards of Lands
fhould dye, leauing their heire within age, a
Malewithin 21, and a female within 14.
yeates,andvamarried, then the King fhould

Intereft of marri- ha'ﬁlc th? bcﬁovymg of fuch
sge goeth employ-. hcxrgs In marriage in fuch
¢din cuery tenure family, and to fuch perfons

y Snghuferics ashe thould thinke meete,
which ntereft of marriage went il imploy-
ed,and doth at this day in euery tenure called

Knigh ts feruice,

Fa The
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, Aydmoneyto meke The chirdInflitution, that & "e it on «f
. i the Kings eldettSon | cuitr of Land roee e j”;
furrstion  The fecond was, to the end that his r, aKmshr,ortomarry VPO CBCTY guilt ;f Lend oes s,
LEARpATH . ¢ hould ttill bee nferued i like 9 hiseldelt Daughteryis thie &ing referied a vow ‘3_,'h s vy
gha sj:mn" p€0p .L.E u ¢ CO. ug 1IN wariixg¢ likewsle due to his ard aa Oath to bind ihe K_“? ts fer-
B 905 3 exercifes and able for his defeace ; when ‘ Maicllie from encry L e fa o o e e
qort ol atr- . g 1 , & N < % i~ i
we ud ne therefore bee gaue any good Portion of oneoihis Tens s PAITIE 10 Dis 1aitht c¢ foyai- oyde, wine
wpso e tim- Tands . th ioht make th o of : Knighs feruice, thae e that vow was ¢allvd &o- 4
Sorte. wnsn the Lands , that ‘might make the pare of hotd by a whole fee 0 ihe oath Fealtie, Hom nibs vato him
e abilities or firength, hee withall refersed L z0 5. and erO'-ﬁ poery f eji;to “be‘ ' dnr;e !'xncc och of bis
g wWes . . . . . T enar age > - A
wmareswhich this feruice, Thatthat partie and his heires ‘ B e “ni‘f’ holdine his hatds be. it whichwas
naosn et hacing fuch Lands, fhouldkeepe ahorfe of pound per anm2os. 0 *'g of th called Eealtic.
Fomehe s, feruice continually,and ferue vpon him Li wide N..fol.52 tweene the knees of the 1.Homaga,
Hinghts fer~ “;‘ N K‘Ya p “‘Im' Lord,faying in the French % Fealtic.
wice. elfe when the King went to wars, orelfe ha- t.ora, g ;
& ’ 3 tengue; I become your man of Life and

uing impediment to excufc his owne perica,

fhould find an other to ferue in hisplace

which feruice of horfeandman, isa part of

tdhat tenure called Knights feruice at this
ay.

But if the Tenant himfelfe bee an Infant,
the King is to hold this Land himfelfe vatill
he come to full age, finding him mear,drinke,
apparcll, and other neceffarics,and finding a
horfe anda man,with the ouerplus,to feruein
the warresas the Tenant himf{elf fhould doif
he wereat full age.

But if this inheritance defcend vpon a
woman, that cannot ferue by her fex, then
the Kingis not to haue the Lands, fhe being
of 14.ycaresofage, becaufe thee isthen able
to hauean husband, that may do the feruice
inperfon,

The

limbe, and of earthly honour. Fealtie, isto
take an oarhvpon abooke, that hec willbe a
faichfull Tenant to the King,and doe his
feruice,and pay his rents according to his
teaure.

itution. 4- Inftitution
Efcuags was likewife The fourth Inftitution, was forRecog-

duevnro the King from was that for RCCOgUiZOU nizon of the
his Tenane by Knights of the Kings bounty by Kings bounty,

feruice:when his Maiea : . . to bepayd by
ftic made a voyage roy- cuery heire fuccedmg his euery heire

allto warre agantt an- apceftorin thofe nghts vponthe death
other Nation, thole of furnice lands. the ng of his anceftor]
his Tenants thar did ) .2 which is one
not ateend him there 10Ul haue Primer /”/”’ yeares proficof
for go.daycs withHorle ofrhe lands,whichis one the Lands,

and furniure fir for | called,Priwer
feruice,wercto be affe - ycarcs PTOﬁt Ofthelands’ Jeifsin,

{ed in a certaine {umme and varillthis be paxd the

by Ag of Puluments King is to haue poflef-
a t i

ﬁa.:ﬁyf;ylf,-(hw;.?cm_ fion of theland,and then

mentis cajled Efcuage. to reftore it to the heireg

which continueth at this day in vie, and is
F 3 the
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she very caufe of fuing Liucrie, and that 29
sl wherethe heire hath bin in wardas o-
therwife.

KaightsSer-  Thefebefore mentioned be therights of
atce in Capitt, ¢he genure, called Knights feruice in Capite,
;,‘[;‘;';{:;Zie whichis as much to fay, as tenure 42perfons
: Regis, ¢ Capmt,being the chiefeft partof the
perfon, itiscalled a Tenurcin Capite, or in
Chiefe.And itsal{o to be noted, rhar as chis

Tenantsby  tenure inCapite by Knighrs feruice generally
Scff:jrfi:;’; was a great {afetie to the Crowne, {o al{o the
celiefearche ~ Conquerour inftituted other tenures in
full age of eue- Capite neceflary to hiseftate 5 as namely,he
33?;::’;}32}; gauc diuverslands to be holden of hin by
wilueofthe  fome fpeciall Seruice about his perfon, or
fands fo r‘}.’;}“ by bearing fome {peciall Office in his houfe,
7 or inthe Field, which haue Knights fervice
Grand Serie. and moie in them, Andthefe hee called Te-
ande.  nuresby Grend Serieantie. Alfo he prouided
l:i:f"‘sm“"'vpon the firft gift of Lands,to haue Reuc-
) nues by continuall Sernice of Ploughing his
Land, repairing his Houfes, Parkes pales,
Caftlesand the like. And fomctimes toa

yearcly prouifion of Gloues, Spurres,

Hawkes, Horfes, Hounds and the like;

which kind of referuations are called alfo

tenuresin Chiefe or in Capite of the King,

but they are not by Knights feruice,becaufe

they required no perfonall feruice, but fuch

things as the Tenants may hire another to

doe

(39)

doe or prouide for his money. And this Tes
nure is called atenure by Soccage in Capite,
the word Sorcagium fignifying the Plough, Theinftivud
howbeit in this later time, the Seruice of °=‘C~°f5°ccag&
Ploughingtheland isturnedinto mony rent, :zh:i?ilttfs'ar?iv
and {o of Harueft workes, forthatthe Kings turnedinto
docnot keepe their Demeafne in their owne o rins:
hands as they were wont to doe, yet what mesfne Te-
Landswere De antiquo Dominice Coroma, it suscowhat?
well appearcth inthe Records of the Exche-
quer calledthe booke of Doomefday. And
the Tenants by ancient Demeafne, haue ma-
ny immunities & priuiledges at this day, that
inancient times were granted vato thofe
Tenants by the Crowne, the particulars
whereof aretoo longto fetdowne,

Thefe Tenures in Capite; as wellthat by
Soceage, asthe othersby Xwighssferuice have
this propertie; that the Tenants cannot alien
their Lands without licence of the King : if
he do,the King isto haue a Fine for the con-
tempt, andmay feize the land, and retaine
itvntill the finebe paid. And the reafon is,
becaufe the King would hauea libertie in the
choyce oi his Tenant,{o that no man fhould
prefume to enter into thofe Lands and
hold them ( for which the King was tohaue
thofe fpeciall feruices donehim without the
Kings leaue, This licence and fine asitisnow

difgefted is cafic and of courfe,

There
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Office of Ali-  Thereisan office called the office of s
" lienation,whereany man may haue a licence

Alicence ofa- ; At 1 ;
Lo o e atareafonable rate,that is,at the third part of

third parcot  On1C yeares value of the Land moderarely

one yecres v, rated, A Tenantin Capite by Knighrs {eruice
A N o ,
moderarely O grand Serieantie,was reftrained by ancient

rated. Statute, that hee fhould not give nor alien a-
way more of his Lands, than that with the
reft he might be able to doe the {cruice due

tothe King;and thisis now out of vie,
Aidafumme
of mony rat-

Bly leuied 1. Andtothis Tenureby Knights Seruice in

cord: g tothe chiefe, was incident that the King fhould
TCpoInono M
Metands . hauea cerraine fumme of moncy, called

Eucry Tenant 44d; duetobee ratably levied amongft all

gngﬁ%: i: thofe Tenants proportionably to his Lands,
had to make €O make his eldeft Sonne a Knighr,or to mar-
the Kings cl- 1y his eldeft Daughter,

deft Son a

Knigh:,orto ..

maryhiscl. Anditis tobee noted, that al,¢h>..thae

deftdzughter. ¥ and 1 ) oo
Tenantoby holdLands by the Tenure of Soccage in

So cagein  Caprte (qlthoqgh not by Knighis fernice)
iclpc.muﬁéue cannotalien without licence, arnd they arc to
Premer Seri Ju€ litiery,and pay Primer S:ifia, butnot to
an'd notto bee D€ 10 Ward for bodic or Land.

in Ward tor

bodicorland. .
HowM-anors  BY exampleand refemblance of the Kings

were ci" fi:t policie in thefe Infticutions of Tenures , the
created.

Mannons crea. Gteatmen and Gentlemen of this Realme
ted by greac
men in imita tiom of the policie of the king ix the inftitutions of ronures.

did
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didthelike fo neere asthey could ; as forex-
ample, when the King had gisen toany of
themtwothoufand Acresof Land,this party
purpofing inthis placeto make Lis dwelling,
or {as the old word is) hisMaafion heufe, or
his Mannor hoale: cid deuilc how he mighe 2 e, the
make his Land a complea: habitasion ro "M
fapply him with ail mznner of neceffaries,
and for that purpole, hee would giue of the
outtermoft parts of thole two thoufand A- Kaighes fer-
cres, 100.01200,Acres,or moreor lefle,as he <152 e
fhould thinke meet,to one ot his moft truftie won pestons.
Seruants,with fome referuation of rent to
finda horleforthe Warres,and goe with him
when hee went withthe King to thie Warres,
adding vowe of Homage, and the Oath ot

Fougles Seruice Te- Fealele, Wardlhip, Mar.  Reliefe ’s-
pure crvaed bv the pigoe andreliefe, This [ ¢oune @
Lord is not a Tenure ,, 3. . prpal b oy
by Kmghis fermice of Reliefe is to pay fiue rv Teuant by
the pecion of the Lord,  poyad for euery Knights Kuightaie:-
burothisMannor. — Fee or afrer the rate for paqrt s
more or leffeat the entrance of cuerie Heire; earance o
which Tenant focreated and pizced, was and Srone: Jor
istothis day called a Tenanc by Kuights fec duiconded.
Scruice,& not by his own perfone, but of his
Mannors;of thefehe might make as many
ashewould. Then this Lord would prouide
thar the Land which he was to keepe for his
ownve, fhould be ploughed, & his Harge&
brought home, his Houfe repayied, his Soccazr Te-
Parke pailed,and the like: and forthat end h p sieved

by the Lord,
G would
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would giue fome lefler parcels to fundry o-
thers, of twentie, thirtie, fortie or fiftie A-
cres 5 referuing the feruice of ploughing a
certaine quantitic,or fo many dayes of his
Land, and certaine Harueft workes or daycs
inthe Harueft to labour,or to repaire the
Houle, Parke pale, or otherwife, or to
give him ror his Prouifion Capors, Hens,
Pepper, Commin, Rofes, Gilliflowers;
Spurrces, Gloues,orthe like ; orto pay him
accrtaine rent, and to be fworne to be his
Hathiull Tenant, which Tenure wascalleda
foccage Tenare, & is {0 tothis day, howbeit
moft of the plonghing and harueft fernices,
are wrncd into mony rents,

Relicte of The Tenants in Soccage Jyd mony and
Wenantindog- 3 , . cuage mony is
cagesone years ¢ the death of euery Te- Lkewin due rnte
rentand no-  NANt WEre 10 pay reliefe, theLords of their
wardhip o1 0+ which was not as Knights Tenanss, uide N.
ther profit vp- o L 3. fol. 82.and 83.
wathedying icruice is, fiue pound a
»fthe Tonant. Knights fee. Butit was, and fo is ftill, one
yeares rent of the Land ; and no wardfhip
or other profit tothe Lord. Theremainder
of thetwo thoufand Acreshe kept to him-
{clfe, which he v{ed to manure by his bond-
men, and appointed themat the Courts of
his Mannor how they fhould hold it,making
an cntrie of it into the Roll of the Remein-
brancesof the A&ts of his Court, yet ftill in
the Lords power totake it away : and there-

fore
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fore they were cailed Tenanes at will, by Villenages:
Coppieof Court Roll; being in rruth bond- 'é;“‘;'; by
men at the beginning, but having obrained Court Rell,
freedome of their perfons, and gzinced 2
cuftome by vie of occupying their Lands,
they now are calied Coppie-holders, and
are {o priviledged. that the Lord cannot put
them out,and ali through Cuftome.  Some
Cecppie-holders, are for liues, one, two, or
threc fucceflinely; & fome inberitances from
heire teheire by cuftome,and cuitome ruieth
thefe eltates wholly, both for widdowes e-
ftates, fines,harriots, forfeitures,and all other
things.

Mannozs being in this fort made at che ficft, GoureBaron,
reafon was that the Lord of the Mannor wihthevi o
fhould hold a Court, which is no morethen
to affemble his Tenants together, ata time
by him to be appointed; in which Court,
he was to be informed by oath of his Te-
nants, of all fuch duties, rents, reliefes,
Woardthips,Copie-holds or the like,that had
hapned vato him; which information is
called a prefentment,and then his Bailife to
fcize and diftraine for thofe duties if they
were denied or with holden, which s called
a Court Baron,and herein a man may {ue for
any debt or Trefpafle vnder 40! value, and
the Freeholdersare to iudge of thecaufe vp-
on proofe produced vponbothirdes. And

-2 therefore
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Suie to the therfore the Free-holders of thefe Mannors,

Courrof the 3 incident to their Tenures,doe hold by fuit

Lord incident £ hich i he C

tothe Teaure Of Court,which is to cometothe Court, &

oftheFree-  there to indge betweene partie and partie in

holders  thof pettie actions; andalfo toinforme the
Lord of duties of rents and fervices vapaid
to him from his Tenants. By this cour{c it is
dilcerned whobe the Lords of lands, fuch zs
ifthe Tenants dye without hieire, orbeazs
tainted of felonie or Treafon, fhall haue the
Land by Elcheat.

What attain- . . .

ders Mallgiue  INOW concerning what artainders fhall

the Elcheatto giuc the Efcheat to the Land, it is to be

csindersr By N0ted, that it muft eythier bee by iudgement

iudgemenr,  of Death given in fome Court of Record a-

2 By verd . oy .

2By verditor oqinft che Felon found guiltic by Verdi&,or

roafeffion.;.By © I .

outiawry,giwe. confeflion of the Felonie, ovit muft bee by

the Landsto - Qut-lawry of hina.

the Lord.

fe’f;‘; duan: The Out-lawrie groweth in this fort, a man
swie, s Indicted for Felonic, being not in hold,fo
as he cannot be brought in perionto appeare

& o be tryed,infomuch thar Procefle of Ca-

pias is therfore awarded to the Sheriffe, who

not finding him returneth Now¢ff inventus
in-Ballivameasandthereupon another Capias

is awarded to the Sheriffe, who likewife

not finding him maketh the fame returne,

then a Writ called an Exigenr is dite&ed

1o the Sheriffe, commanding himto Pro.

claime
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ciaime himin his Countie Court fine feverall
Couit dayes to yeeld his body,which if the
Sheriffe doe, 2nd the party yeeld nor his
bedy, he is fayd by the Defaule to be Out-
lawed, the Coroners there adiudging him
Gut-lawed, and the Sheriffe making the re-
turnc of the Proclamarions and of the indge-
ment of the Coroners vpon thebackfide of
the writ, This is anarttainder of Felonie,
wherevpon the Offender doth forfeit his
Lands by an Efcheat to the Lord of whom
they arcaclden,

But note,that a man found guilty of Fe- Prayer of
tonie by verdict or confcflion, and praying <&
his Cleargie, and thereupon reading as a
Clerke,and fo burnt in the hand and dif-
charged, is not attainted,becaufe he by his
Cleargy preuentcththe indgement of death,
and is called a Clerke conui€t, who lofeth
not his Lands, butall his Goods, Chattels,
Leafcsand Debts.

Soa man indicted that will notanfwer nor He that f*=?-
put him{elfe vpon tryall, although hebe by gian ne
this to haue indgement of Prefling to Death, lands, excepe
yethedoth forfeit no Lands, but Goods, for Treatom
Chattels, Leafes and Debts, except his of-
fence be Treafon, and then he forfeiteth his

Landstothe Crowne.
G3 So
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dechackilles . 902 man that killeth him-felfe fhall not
humicliefor- lofe his Lands, buchis Goods, Chattels,
Creehbur his Teafes and Debts. So of thofe thar kill
others in their owne defence, or by mif-
fortune,

Eg;ﬂggg;:f A man that beeing purfued for Fe-
ture ofGoods. 100i€, and flyeth for it, lofeth his Goods
for his flying, although hee returne and
i tryed, and found not guiltie of the

Fa&.

Hethatyeel: S0 2 manIndiced of Felonie, if hee

5;;11 his body yeeld not his body to the Sheriffe vneill af-

gent for Fe-  ter'the Exigent of Proclamation is awarded

mgﬁﬁucrh againft him, this man doth forfeir all his
goods for his long ftay, although hee be
found not guiltie of the Felonie, but noneis
attainted to lofe his lands, but onely f{uch
ashaue Indgements of Death by tryall vpon
verdictor their owne confeflion,or tharthey
be by Tudgement of theCoroners out-lawed
as before.

Y.ands entaild,
Efchcsa:?o e Befidesthe Efcheats of lands to the Lords

King for Trea- of whom th_ey be holden for lacke of heires
; and by actainder for Felony ( which oncl;
doe hold Place in Fee-fimple lands) there
arealfoforfeiture of Lands to the Crowne
by attainder of Treafon ; as namely, if one
that hath entailed Lands commit Treafon,

he
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he forfeiteth the profits of the lands for his Stat26.iL.e
life tothe Crowne, but not to the Lozd.

And ifa man hauing aneflate for life of Tenaneforlife
himfele or of another, ccmmit Treafon or ‘T"IZ’E);‘:: Fe.
Felonie, the wholeeflate is forfeited to the lony,there hal

Crowne,but no E{cheat to the Lord. beno Bicheas
to the Lord.

Buta Coppie-hold,for Fee-fimple,or for
life,is forfeited to the Lord and not to the
Crowne; and ifit e entailed, the Lord is to
hauc it during thelife of the offender oncly,
and then his heire is to naucit.

The Cuftome of Kent is, that Gavilkind

land is not forfeitable nor Efcheatable for

Felonie,for they hauean old faying; The Fa-

ther to the Bough, & the Sonto the plough,
The wife Io-

If the Husband was attainted, the Wife =% e
was to lofe her thirds in cafes of Felonie and notwithftan-
Treafon,but yet fhe is no offender,but at this dingeie huf-

A L b ﬂ'l 1 band be artaina
day it is holden by Statute Law that thee 1o- ¢4 of Felonie.
feth them not,for the Husbands Felony. The

relation of thefe forteits are thefe.

: H Arttainderin
1. That men attainted of Felonie or Frlomyort ea

Ofthe Relation of At- Treafon by verdi&t or fp by verdict,

tainders,asto the Forfei- Confefﬁﬂn,do forfeitall conteflion,or
outfawry, for-

tureof Landsand goods the Lands they had arc feitesh ail they

with the duerfiry. the time of their offer.cc had f.-omhthe(
. - o T ord + . time of the of-
committed, and the King or the Lord who- {meo tee™
focuer (ed.
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focuer of them hath the Elcheat or forfei-
ture, thall comeinand auoid all Leafes, Sta-
tutes,orconueyances done by the offerder,at
any time fince the offence done. And fois the
Law clearealfo if a man bee attainted for
Treafon by outlawry; but vpon ateainder of
felonic by outlawry, it hath beene much
doubted by the Law-bookes whether the
Lordstitle by efchear fhall relate backe to
thetime of the oftence done, oronelyto the
date or tefte of the writ of Exigent for Pro-
clamation,whereupon he is outlawed ; how-
beitat this day itis ruled, that iz fhall reach
Andfoitisvp- backe tothe time of his fact, but for goods,
onanarain- chattels,and debrs,the Kingstitle fhalllooke
der of outlaw- no further backe then to thofe goods, the
spotheenilels artie artainted by verdi@ or conteffion, had
tainder by ver- at thetime of the verdi&t & confeffion given
:L&df’zggﬂ‘"“ ormade,Andin outlawrics at thetime of the
astotheirre-” Exigent as well in Treafonsas Felonies:
latinforthe  whereinit is to be obferued,that vpon the
;‘;’;j';:;"'d"f parties firlt apprehenfion, the Kings O fficers
Chanels.  areto feizeall the goods and Chartels,and
_ preferue them together, difpending onely fo
g’;ﬁ‘?cif‘s“%;on much out of them asis fit for the fuftentation
theappechen-  Of the perfon in prifon,without any watting,
fionofaFelon or difpofing them votill conuittion, and
goods fehsbis then the propertie of them is in the Crowne,

Chancl.  and not before.

It
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Itis alfy to Lec noted, that perfons aitain- Apétfn "
ted of Felonie or Treafon, haue no capacitie parchafe,butk
in them to take, obraine or purchafe, fage fall ’:C' to the
onely to the vie of the King, vatill the partie e fanbe
be pardoned.Yet the partic giueth not backe noreftiusion
his Lands or Goods without a fpeciall Pa- inBloud with-
tent of Reftitution, which cannot reftore the liament,buca
bloud without an A& of Parliament. So ifa pardon -
man hauea Sonne, and then is attainted of pychage and
Felonie or Treafon & pardoncd,and purcha- the heire be-
feth Lands, and then hath iffue another fon, goensker
and dyeth ; the Sonne he had before he had chofe Lands
his pardon, although he be his eldeft Sonne,
and the Patent haue the words of reftitution
to his Lands,hall notinherit, but his fecond
Sonne fhall inheritthem, And not the firft 5
becaufe the bloud is corrupted by the At-
tainder, and cannot be reftored by Patent
alone, butby A& of Parliament. Andifa
Man hauetwo Sonnes ;and theeldeft is ate
tainted in the life of his Father, and dyeth
without iffie, the Father living, thefecond
fonne fhallinheritthe FathersLands; butif
theeldeft Son haueany iflue, th_ougl] he die
in the lifeof his Father, then neither. the fe-
cond Son,northeiffue of theeldeft, fhall in-
heritthe Fathers Lands, butthe Fatherfhall
therebe accompted todye without Heire, &
the Land fhall Efcheate, whether theeldeft
Sonne haue iffue or not afterward or before,
though hebe pardoned af;;r the death of his

Father. rre-
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Propertie of Lands by Conneyance, is fi ¢
diftributed into eftates, for Yeares, for
Life,inTayle, and Fee-fimple.

Propertic of Hefe Eftates are created by word,
ﬁ;‘;ﬁfg som- by writing, or by record. For Eftates
deduro,  OF Yeares, which are commonly called
rifaesin - Leafes for Yearcs, they are thus made.
:c;:"l'ayle. wherethe owner of the Land agrecth witl;
3.ForLife. the ether by word of mouth,
a-For Yeeres. that the other fhall haue, hold, “*** Pl
& enioy the Land,to take the profitstherof
for atime certaine of Yeares, Moneths,
Weckes or Dayes, agreed betweene them:.
and chisis callcd aleafe Paroll fuch aleafé
may be made by writing
Pole or Indented of deuife p, -eeby riing
grantand to farmelet,and 0 e
fo alfoby fine of Record, but whetherany
Rentbereferued or no, itis  Arene neednot
not materiall. Vnto thefe tobereferucd.
Leafe for leafes there may bee annexed fuch excep-
Torhe Bxene tions, conditions and Couenants, as the
tors andnotto Pattics can agree on. They are called
SicHewes.  Chattels Reall, and are not inheritable by
the heires, but goe to the Executors and
Adminiftrators,and be faleable for debts in
the life of the owner;orin the Executors or

Adminiftrators

(s1)
Adminifteators hands by Writs of Execu-
tion vpon Statutes, Recognizances, ludge-
ments of Debts or Damages. They be alfo
forfeitable to the Crowne by Outlawry, Leafesare o

. be forfeited b
by Artainder for Trcafon, attainder. y

Felonie, or Premunire, kil- .1a Treafon.
ling himfelfe,Flying for Fe- :. Felonie,

1. Premunire,

lonie,although not guilty of the fa, ftan- " g e
ding out or refufing to be tryed by the himfelte.

Y : _ 5. Forflyings
Country,by Couiction of Felonie, by ver- >:° ding%u .

diét without Tudgement, Pettie larcenie, or or mute,or re-

j without licence. fufing to be
goingbeyond the Sea withou uing to be

Country,7.By Conuition.8,Pettic larcenic,9, Going bcyond the Sea with-
out Licenfc,

By what meanes
they ase forfeitable.

Theyare forfeitable to the Crowne, in Bxtetes ;{P:ﬂ
like manner as Leafes for Yeares, or intereft yMarchane,le.
gotten in other mens Lands,by extendin git,Wardhi
for debt vpon Iudgement in any Court of Jroiie 2
Record, Stat. Merchant,Stat. Staple,Recog- Chaceels,and
nizances, which being vpon Statutes are forfitsblein
called Tenantsby Stat. Merchant,or Staple, ner agleafes
the other Tenants by Elegir, andby Ward- foryearcsare,
fhipof Body and Lands, for all thefe are
called Chattels Reall,and goe to the Exe-
cutors and Adminiftrators,and not to the

heires, and are faleable and forfeitable as
Leaf¢s foryeares are,

Hz Leales



(52)
Leafeforlifeis  Leafesforlivesarealfo called W;l;at%iucry
not forfeitable of Seifin is
by ou:lmy Frcshotds » they may alfo be Sdtowis
exceptincafes Made by Word or writing, sequifite 1o
ofFelonicor there muftbe Liucrie and Seifin Suety Eftate
Premunire,and giyyen ar the making of the Leafe, '
Kingand not whom we call the Leﬁor; who commeth
:g:ioggdb{t to thedoore,backfide or Garden ifit be a
e not forfeired OUfe,if not, thento fome partof the Land,
byanyofthe andthere he exprefleth, that hee doth grane
meanes befote yng the taker called the Leflee, for tearme
mentioned of . 3. X . E) .
leafestor  Of hislife: and in Seifin thereof, hee deliue-
yeares, reth to him a Turfe,twig,or Hodo of
Ring ofthe doore;and if the 1 yerie vpon the
Leafe bee by writing, then Backe of the deed
commonly there is a note 2nd witnelle of
written on the backefide of
the Leafe, with the names of thofe witnefles
Leateforlite WHo Were prefent at the time of the Liuerie
nottobe fould Of Seifin made; This eftate isnot falcable
bythe Shetifie by the Sheriffe for Debt, butthe Landisto
fordebt but 4 .
extended yeer- D €xtended for a yearely value,tofatisfie the
Iy- Debt. It isnot forfeirable by Outlawrie,
except in cafes of Felonie,nor by any of the
meanes before mentioned, of Leafes for
yeares; fauing in an Attainder for Felonie,
Treafon, Premunire, and then onely tothe

Crowne,and notto the Lords by Efcheat.

Aminthae  Andthough a Noble man or other, haue

;:;';nf":;‘ _liberty by Charter,tohaue all Felons Goods;

Charter, thall not bmac the meanes if lealer for life bee attainted.

yet.

y

yeta Tenant holding3 for tearme of life,
being attainted of Felonie, doth forfeit vato
the King and not to this Noble man.

Tfaman hane an ERate in Landsfor ano- O¢pant.
ther mans life,and dyeth ; this Land cannot
goeto his Heire, nor to his Executors,but to
the partie that firft entreth ; and he is called
an Occupans as before hath beene declared.

A Leafe for yeares or for life may be made Ofctace how
alfo by fine of Record, or bargaine and fale, fich oa efiace
or Couenant to ftand feized vpon good con- may belimited
fiderations of Marriage,or Bloud, the rea-

fons whereof,are hereafter exprefied.

Entayles of Lands are created by agift,
with Liuerie and Seifinto a man, and tothe
heires of his body;thisword ( Body)making
the entaile, may be demonftrated and re-
ftrained tothe Males or Females, heires of
their two bodies, or of the body of either
of them,or of the body of the Grand father
or father.,

Entayles of Lands began by a Statute By the Stat. of
made in £d.1. time, by which alfo they are in .1, time,e.
fomuch ftrengthened, as that the Tenant in fawesincayle
Tayle could not put away the Land from jned hey &
the heire by any A& of conueyance or At- were nstforfei-
tainder, nor let it, nor incumberit, longer ey any at-
then hisown Life.

Hz But



The great in-
conuenience
thacenfued
thereof.

Thepreiudice
the Crowne
receined thete

by-
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But the inconuenience theteof was
great, for by that meanes, the Land being
fo fure tyed vpon the heire as that his Fa.
ther could not pur it from him, it made the
Sonneto bee difobedient, negligent, and
waftfull ; often marrying withour the Fa-
thers confent,and to grow infolentin vice
knowing, that there could be nochecke of
dif inheriting him. Italfo made the owners
of theland lefle fearefull to commit Myr-
thers, Felonies, Treafons,and Manflaugh-
ters ; forthatthey knew, none of thefe acs
could hurt the Heire of his inheritance. It
hindredmen that had intayled lands, that
they could not make the beft of their lands
by fine and improuement, for that none vp-
on fovncertaine an eftate as for terme of his
own life would giue him a fine of any valew,

nor lay any great ftocke vpon the land chae
might yeeld rent improued,

Laftly, thofe Entailes did defig
Crowne, and many Subie@s of their Ill;]cl::]sc
for that the land was net lyable longer then
his owne life-time ; which caufcdchat the
King could not fafely commit any office of
accompt to fuch, whofe land were encailed,

.

T"\Prﬂ

tss)

Thefc inconueniences were all remedie
by A&s of Parliament ;as namely, by A&s
of Parlixmens later thiea the Aéts of En- aﬂ‘; Stit 4-H.y
tailes, made, 4.4.,7.32. H8. A Tenant in bar el *®
taile may dif inherit his Sonne by a fine rileby fine,
with Proclamation, and may by that
meanes alfo, muake it fubieét to his Debts and

Sules.

By a Statute made, 26,H.8. A Tenantin .6n.s.
taile doth to, teire his lands tor Treafonjand
by an other A& of Parliament, 32. #.8.He 3+#-$
may make leafes good againft his heire for
21.yeares,or three lives ; {o that itbe not of
his chiefe Houfes,Lands,or demeafne,orany
leafe in Reucrfion, nor lefle rent referued
then the Tenants haue payed moft part of
2 1.yeares before, nor haue any manner of
difcharge for doing waftsand [poiles : by 2
Statute made 33. H.8. tenants of Entayled 3:.54.8.
lands arelyableto the Kings debts by Ex.
tent, and by a Stat.made 13.& 39.E/iz.they 13.&35-Ei
arc faleable for the arrerages vpon his ac-
compt for his Office; Sothat now it refteth, Entailes two
that Entailed Lands haue two priviledges priulcdges.

. . ~ . irftyNos for~
only,which bethele. Firftyncttobe forflcited feakic for Fe-
for Felonies. Secondly, notto bee extended lonte. i
for Debtsafter the parties death, exceptthe Secondly, Mo

Entailcsbe cutoff by Fine and Recoucrie.  ¢he Debts of

the parte after
his death:Prauifo,not to put away the Land from his next heyre, 1fhe doc,to
forfeic his owne ERtate,and that his next heyre muft enter.

But
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Ofenew  Butitis benoted thatfince thefe notable

deuice calleds Statutes,and remedies provided by Statutes,

whPhaan  doe dock Entayles,there s ftart vpa deuice

Entagle with called Perpetuitic, which is an Entayle with

amaddition. 4 addition of a Prowifo Conditionall,tyed
to his Eftate, not to put away the Land from
his next heyre ; and if he doe, to forfeit his
owneeftate.  Which Perpetuities if they
fhould ftand, would bring in all the former
inconueniences fubieét to Entayles, that
were cut off by the former mentioned Sta-
tutes,and farre greater ; for by the Perpetui-
tic,if he thatisin poffeffion ftart away neuer
fo little,as in makinga Leafe, or felling a lit-

ThefePerpe: tle quiller, forgettingaftertwo or three Di-

bringin all the {Cents,as often they doe, how they are tyed,

former incon- the next Heyre muft enter; who peraduen-

ueniencies of e g - . 2 .

Eftatestailes, ture is his Sonne, his Brother, his Vacle or
kinfman, and this raifeth vakind Suites, fet-
ting all that kindred at iarres, fome taking
one part,fomeanother,&the principal partics
wafling their time and mony in fuites of law.

,ﬁ',fc‘f’;‘:,’}“e Sothatinthe end, they are both conftrained

thoiePerpe- DY Deceflitie to ioyne beth in a Sale of the

tusties. land,ora great partof it,to pay their Debts,
occafioned through their Suites; And it
the chiefeft ofthe Family for any good pur-
pofe of wellfearing himfelfe, by felling thag
whichlyeth farre offis to buy that which js
neere,or for the aduancement of his Daugh-
ters or younger Seancs,thould haue reafona-

ble
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ble caufeto fell, this Perpetuitie, if it fhould
hold good, reftraineth him. And morethen
that where many are owners of inheritance
of land not Eatayled, may during the mino-
ritic of his Eldcft fonne,appointthe profits
togoeto the aduancement of the younger
Sonsand Daughters, and pay Debts by En-
tayles and Perpetuiiics : the owners of thefe
lands cannotdoe it, but they muft {uffer the
whole todilcend to hiseldeft Sonne,and
{o to come tothe Crowne by Wardthip all
the time of his Infancie,

Wherefore feeing the dangerous times %greb;vtl:c-
T therie et=
and vrtowardly Heyres, they mighe preuene t1erie 52 oet
thofe mifchiefes of vndoing their Houfes by men by thefe
cooueying the Land from fuch heyres, if Perpetuities
s d he ftake by thofe P fromalienati-
they were not tyed tothe ftake by thofe Per. ;0
petuitics,and reftrained from Forfeiting t0 zard the vndo-
the Crowne, and difpofing of it to their i,",gv‘i.?é?ﬁfi‘
owne or to their Childrens gqod; T here- pogericic.
fore itis worthy of confideration, whether
it bebetrer for the Subie and Soueraigne
to haue the lands fecured to mens Names &
Blouds by perpetuities, with all inconueni-
ences aboue-mentioned, ortobein hazzard

of vadoinghis Houfe by vnthriftie pofteritie,

The lalt and greateft Eftate of Lands is Thetla{?E’lgi
Fee-fimple, and beyond this thereis none §Tongys
of the former for Lincs,Yeares or Entayles; Fee-fmple.

but
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butbeyond themis Fee fimple. Foritis the

greateft,laft and vttermoft degree of Eftates

in Land ; thereforc hee that maketh a Leafe

Aremainder for life oragiftin tayle, may appoint a re-
cannot be li- . .

mitted vpon fnamder whenhe maketh another for life or

anefatein  in tayle,or to a third in Fee-fimple;but after

Fecimple- 5 Fee-fimple hecan limit no other eftate, And

ifa man docnot difpofe of the Fee-fimple by

way of remainder, when he maketh the gift

o intayle, ot for liues, then the Fee-fimple re-

The difference fyoh in himfelfas a Reuerfion, The difference

weeneare. - . .

mainder anda between a Reuerfion & a Remainder,is this.

Reuerfion.  The Remainder isalwayes a fucceeding E-

ftate ,appointed vpon the gifts of a precedent

Eftate, atthe time whenthe Precedent is ap-

AReverfion  Pointed, But the Reucrfionisan eftate leftin

amotbee  the giuer,aftera particular eftate made by him

gancedby  for Yeares, Life, or Entaile; where the re-

) mainderis made with the particular eftates,

then it muft bee done by Deeds in writing,

with Liuerieand Seifin, and cannor be by

Awurnement words:  Andif the giver will difpofe of

muft be had to . . . g3

the grantof  the Reuerfion after it remaineth in himfelfe,

the Reuesfion. he isto doe it by writing, and not by word ;

andthe Tenant is to haue potice of 1t,and to

atturne it,which is to give his affent by word

or paying rent, or the like ; and except the

Tenant will thus atturne,the partic tow hom

;Io};fptﬁ?:ﬁ?:: the Reuerfion is granted cannet haue the Re-

atunebur  Werfion, neithercan he compell him by any

whera choRe- | g £o arturne, except the grantof the Re.

serfionis gran-
sed by fine. ucrfion
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uerfionbe by fine;and then hee may by
writ prouided for that purpofe:and if he doe
not purchafe that writ, yet by the fine,the
Reuerfion thall pafle ; and the Tenant fhall
pay no rent, except he will himfelfe,nor be
punifhed for any waftes in houfes,woods &c,
valefle itbe granted by bargaine and Sule by
Indeature inrolled; Thefe Fee finple e-
ftates lye open to all perrils of Forfeicures,
Extents, Incumbrancesand fales.

rez.};i:x 2 Lands are conueyed by thefe Landsmaybe
otlindis, 6-means;Firlt,by Feofment,which conueredfx
is,where by Deed Lands are giuen wayes.
to oncand his heires,and Liueric and Seifin 1By Teolmensd
madeaccording to the forme and effe& of ; g, E:C:ucr,
thedeed,; if a lefler effate then Fee-fimple bee 4By Vie.
giuen,and liverie of feifin made, it is not 53! oo™
calleda Feofment, except the Fee-fimplebe
conueyed,but is otherwife called a leafe for

life or gift intaile asaboue mentioned.

AFine is a reall agreement, beginning TaiaFiocis
thus, Hec ¢ff finalis Concordia, cic. Thisis maybeconn
done betore the Kings Iudges in the Court ucicd herebye
of Common Pleas, concerninglandsthata
man fhould haue from another tohim and his
Heires, ortohim for his Life, or to him and
the heiresmales of his body, or for yeares
certaine, whereupon rent may bee referued,
but no Condition or Coucnants, This Fine

T » is
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isaRecord of great credit, and vponthis
Fine are foure Proclamations made openly
inthe Common Pleas; that is, in cuery
Terme one for foure Termes together ; and
if any man hauving right to the {ame, make
Fiveyeares  pot his claime within fiue yeares after the
nen Clayme . ..
barrehmor.  PYOClamationsended, he lofeth his right for
1AnIneane. euer,except hee be an Infant,a Woman co-
2 Beme Couert ey * 3 Mad-man, or beyond the Seas, and
3 Mad-man. 3 5 .3 .
+Beyond Sea. then his right is faued; fothat hee claime
within fiue yeares after the death of her huf-
bands full age, recouerie of hiswits, or re-
Fineis aFeof- turne from beyond the Seas.  This Fineis
mentofRe-  calleda Feofment of Record, becaufe that it
includeth all that the Feofment doth, and
worketh further of his own nature,& barreth
Intailes peremptorily,whether the heire doth
clayme within fiue yeares or not,if he claime

by him that leuied the Fine.

WhatRecoue-  Recoueries are where for aflurances of
nesare landsthe parties doe agree, that one thall be-
gin an Aétion reall againft the other, as

though he had good right ro the land, and

the other fhall notenterinto Defence againft
it,butalleadge that hee bought the land of

1.H.who had warranted vito him, and pray

that LH. may bee calledin todefend the

Common Titley which 7.H.is one of the Cryersofthe
Voucherone  C ommon Pleas,& is called the Common Von-

bek Coxs gher, This 1.H, thallappeare and make as if he
would
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would defendit, bur fhall a pray day to be
affigned him in his matter of Defence;which
being grantedhim at the Day, hee maketh
Default, andthercupon the Court isto giue
indgement againft kim; which cannot be for
him to lofe his lunds becaufe he hath it not,
but the partie that he hath fold itto,hath that
who vouched him to warrant it,

Thercforc the Demandant who hath no Indgementfor
defence made againftit, mult have Iudge- fia:,t:gﬁ‘i{"
ment to haue the land againft himthat hee the Tenantin
fued( whois calledthe Tenant )and the Te. ®I¢
nantisto haue Iudgement againft 7. H. to re- ludgement for
couer in value fo much Land of his, where in i’:;:‘r‘}:' to
truth he hath none, nor never will. And by muchlard in
this Deuice grounded vpon the ftrict Princi- valueofthe
ples of Law, the fisft Tenant lofeth the land, Gommon Y™
and hath nothing forir; but iv is by his

owne agreement foraflurance to him that
boughtit,

This Recouerie barreth Entayles,and all A recouery
Remaindcrs and reuerfions that fhould take birresh an B
placeafter the Entaylcs, fauing where the )y renerfions
king is giver of the Entayle and keepeth andremaind-
the Reverfionto himfelfe ; thenneither the S0 thee-
Heire, nor the Remainder, nor Reuexfion,

is barred by therecouerie

13 The
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The realon Thereafon why the Heires, Remainders,

why 2 Com- a0d Reucrfions are thusbarred, is becaufe in

mon Recouery {trid Law the recompence adiudged againft

barreth thole . .

i Remainder the Gryer that was Vouchce,is to goe in fuc-

& Reuerfions. ceffton of Eftate as the Land fhould haue
done,and then it wasnor reafo 1to allow the
Heire the libertie to keepe the Land ic felfe,
and alfo to haue recompence ; and cherefore
he lofeth the Land, and isto truft tothe Re-
compence.

Themunyin. T his {leight was firftinuented, when En-
g mencies tayles fell outto be {o inconuenient asis be-
uaylebrough: fore declared, fo that men made no Confci-
inthefe Reco- ence to cut them off, if they could finde Law
:‘f:‘f;;d‘:l:::a forit. And now by vfe,thofe Recoueriesare
common con. become common affurancesagaintt Entailes,
:;ﬁ:f;:i:?; Remainders, and Reuerfions, aad are the
Land. greateft fecurity Purchafers haue for their
monies ; fora Fine willbarre the Heire in
tayle, and not the Remainder,nor Reuerfi-
olr;, but a common Reconery will barre them
a L
}:’CP;';‘:::‘ ¢ . Ypon Feofments and Recoucries, the e-
Recoucries,  ftatc dothfettle asthe vie and intent of the
;:x;lccfitt; crlotb parties is declared by word or writing, be-
ding to the in- forethe A& wa.s-donc; As for example, If
eentofthe  they makeawriting, that one of them fhall
pactics, leuic a Fine, make a Feofinent, or fuffer a
cormmon Recouerieto the other ; but the vie

and
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and intent is, that one fthould haue it for
his life, and after his deceafe,a firanger to
haueic in ‘Tayle,and then a third in Fee-
fimple, Inzhiscafe the land fetlethin ane-
ftate according to the vfe & intent declared.
And that by reafon of the Statute made 27.
HEeNR Y 8, conueying the Land in poflef-
fionto him that hath intereft in the vfe, or
intent of the Fine,Fecofment, or Recouerie,
according to the vfe and intent of the
parties..

Vponthis Statute is likewife grounded Bargaines,
the forth and fifth of the fix Conueyances, SalesanaCos
;2. Barpaines, Sales, Couenants, to ftand ;g e
viz, Bargaincs, Sales, , to ftand {4 eived o

feized to vies ; Forthis Statute, wherefocuer avie,areall

it indethan vfe, conioyneth the poffeffion to grounded vp-
. 2. . . enone Statute
it,and turneth it into like quality of Eftate,
Condition, Rent and the like, asthe vie

hath.

The vfe is but theequity and Honeftie to whazavfeis.
hold the Land i» Confesentii boni viri. As
forexample. I and you agree that I fhall
giue you money for your Land, and you
fhall make me affurance ofit. I pay you the
money, but you made me no affurance of it.
Here although the eftate of the Land bee ftill
inyou, yetthe equitic and Hopeftie to haue
jt is withme 3 and this equity is called the
Vle, vpon which 1had no remedy but in

Chanceric,
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Before 27.H.3. Chancerie, vatill this Statute was made of

there wasno

remedicfora 37, Hesry. 8. and now this Statute conioy-

vic,ouin - peth and containeth the Land to him

Chaacerie:  that haththe vfe, I for my money paid to
you, hauethc Land it felfe, without any o-
ther Conueyance from you; and itis calied a
Bargaine and Sale,

The Statof  Butthe Parliament that made that Statute
;zﬁﬁﬁn 4 did forefee,thatit would be mifchizuons that
vponthepay- ens Lands fhould fo fodainly vpon the
mensof moay paiment of a Little money be conuayed trom
Tdenmed and them, peraduenture in an Alehoufe of a
Enrolled.  Tauerne vpon ftraineable aduantages, did
therefore grauely prouide an other A& in
the fame Parliament, that the Land vpon
payment of this money thould not pafle 2.
way,except there were 2 Writing Indgnted,
made betweene the faid two Parties, and the
The Starof27: {aid Wiriting alfo within fix Moneths In.-
;:t’gf‘;:i;‘;“' rolledin fome of the Courts ar Weftmin-
Citiesand  fter,orin the Seffions Rolles in the Shire

Cocpor: . . . e
sopor :t:hm where the land Iyeth ;vnlefle it bein Cities

they did vie to OF Corporate Townes where they did vfe
Earoll Deeds. to Enroll Deeds, and there the Statute ex-
tendeth not.

A conueyance ine ;
wofand g T hefifth Conueyance ofa Fine, isa Con.

wave,  Ueyance toftandfeized to vies:it is in this
fort ; A manthathath 2 Wife and Chilgyren
Brethren and kinsfolkes, may by writing:

vndcr
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vader his Hand and Seale, agree, that for

their or any of their preferment hee will

ftand fcized of his Landsto their vies,either

for life in tayle or Fee. (o as he fhall fee caufe;

vpon which agreementin Writing, there a- Vpon an -
rifeth an Equiticor Honeflie, that the land g¢emest in
fhould goe according to thofe agreements ; fand frizedto
Nature and Reafon allowing thefe prouifi- the vle of any
ons; which Equitie and Honeftie is the vie. 2?:,“’:, be
Andthe vfe being created in this {orr, the created, and
Statute of 27. Hemrythe Eight before men- theclareat |
tioned, conueyeth the Eftate of the land, as upon executed

the vfe is appointed. by27.H.8.

And fothis Couenant to ftand feized to Aﬁousmsxe
vies, is atthis day fince the faid Statute, a 350 i
Conueyance of land, and with this diffe- ncedethno Enc
rence froma Bargaine and fale; inthat this folmea s,
needeth no Enrollment as 2 Bargaine and saicroavie
Saledoth, norneedeth itto be in writing In- doh,fo ,;Vv to
dented, as Bargaine and Sale muft:andif the ¢1i5 %, co>
partic towhofe vfe he agreeth to land feized xen,or one hee
of the land,be not Wite,or Child, Couzen, :::“““"
or one that he meaneth tomarry, thenwill ™"
novlerife, and fono Conueyance foral-
though the Law alloweth fuch weightie
Con%detations of Marriage and bloud to
raife vies, yet doth it not admit {o trifling
Confiderations,as of Acquittance, Schoa-

ling, Seruices, or the like,
K Buc
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Vpon1Fine,  Butwhereaman maketh an eftate of his
Seolmeator  fand to others,by Fine, Feofment orRecoue-
man may limie TY,hic may thenappoint the vfe to whom hee
the vie o lifteth,withoat refpe@ of Marriage kindred,
fethwahon OF Other things s for in that cafe his owne
Contdecacion Will and declaration guideth the equity of
of! f::;d(»;t;m_ the Eftate, It is not fo when hee maketh no
wilc, ina Bar- €ftate, but agreeth toftand feized, nor when
guncandSale, he hath taken any thing, asin the cafes of
GcConcnant. - Bargaine,and fale, and Couenant,to ftandto

vies.

Of the conti-  The laft of the fix Conueyances, is a Will

ot laad in writing ; which courfe of Conucyance
was firft ordained by a Statute made 32.H,8,
before which Statnte no man wight give
Jand by will, except itwere in a Borrough-
Town,where there was an efpeciall cuftome
that Men might givecheir lands by will ;as in
London,anarmany otherplaces.

Thenotdibs. The not giving of Land by Will as
f;%,ﬁ,ﬂlw',',d’ thought to beca defed ar Co?nmon’l:?xv,
!l::t;g;tto gqe that men in the wars, or fuddainely falling
Conman’ ™ fickeshadnot power to difpofe of their lands,
Lan. except they could makea Feofment, or lenje
a Fine,or (uffer a Recouery 5 which lacke of
time would not permit: and for mento dog
it by thefe meanes, when they could notyn-
doe it againe,was hard ; befides, cuen to the
laft houre of death, mens minds migh alrer

vpon
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vpon fusther proofes of their Children o
Kindred,or encreafe of Children or debt, ot
defe of feruants or friends, to be altered.

For which caufe,it was reafon thatthe Law The Comn
fhould permit him to referucto the laft i0- yented befors
ftant che difpofing of hislands, and to giue the Seat. of 31,
him meanes to difpofe it, which feeing ft did #he 8-6r
not fitly ferue,men vfed this denife. §

euife Lands
by Willwhick
was a Conneyance of Lands to Feoffeers in trufl, to fuch perfons ss they
thould declarein their Will

They conueyed their full eftates of their
lands in their good health, to friends in
truft, properly called Feoffees in truft; and
then they would by their wils declare how
their Friends thould difpofe of their lands; &
if thofe Friends wouldnot performe it, the
Court of Chancery was to compell them,by
reafon of thetrult, & this truft was called, the
vieof the land,fo asthe Feoffecs had the land
and the party himfelfe had the vfe,whichvfe
was in equity,totake the profits for himfelfe,
&that the feoffees fhould make fsch an eftare
as he fhouldappointthem;and if heappoin.
ted none,then tge vie fhould goe tothe heire,
asthe eflate it felfe of the land fhould haue
done; forthe vfe was to the Eftate like a
fhadow following the body.

Ka By
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Theinconue- By this conrfe of putting lands into vfe,
ting Land jnto there Were many Inconueniences,(as this vfe
vie, which grew firft fora reafonable canfe.)viz,
"To giue men power and libertie to difpofe
of their owne, was turned to deceiue many
of their iuft and reafonable rights; As name-
ly, a man that had caufe to fue for his land,
knew notagainft whom to bring hisaéion,
nor who was owner of it, The wife was de-
frauded of her thirds. The Husband of being
T enant by curtefic. The Lord ofhis Ward -
thip,Relicfe,Heriot,and Efcheat.The Credi-
tor of his Extent for debt. The poore Tenant
of his leafe; for thefe rights and duties were
giuenby Law from him that was owner of
the land, and none other; whichwasnow
the Feoffee of truft, and fo the old owner
whichwee call the Feoffor fhould take the
profits,and leaue the power to difpofe of the
land at his difcretion to the Feoffee, and yet
hewas notfuch a Tenantas to bee feized of
the land,fo as his Wife could haue Dower,
orthelands bee extended for his Debts, or
that he could forfeit it for Felonie or Trea-
fon,orthat hisHeire could be Ward for it;or
any duty of Tenure fallto the Lord by his
Death,orthat he could make any leafes of it.

Fhe Sreuds of Which fraudsbydegrees of time as they en-

sonueiansesio creafed were remedied by diuers Statutes;as
vfe by degress 3

of time , 88 they encrealed, were remedicd by the Statutes,
namely,

( 69)
e namely, by aStatute
$HA. %Stat. bin ofthe 1.Henry,6. and

1.R.3. dingCeltay  4.Hewry,8. it wasap-
oH7 Yl pointed that thea&ion

may bee trycd againft
him which taketh the profits,which was then
Cefluy gue vfe by a Statute made 1. Richard,3,
Leafes and Eftates made by Cefluy gue vfe are
made good, & Eftat. by him acknowledged.
4 Henry, 7. the Heire of Ceflay guevfeis to
beinWard: 16.Henry, 8. the Lord is to haue
reliefe vponthe deathof any Cefuy que ofe.

Which frauds neuerthelefle multiplying
daily,intheend 27. Henry,8. the Parliament 27.7.8, taking
purpofing to take away all thofe vfes,and re- 2y 2l ves
ducingthe Law to the ancient forme of con- Law tothe an-
neying of Lands by publike Liuery of Seifin, Sentforme of
Fine,and Lecouerie ; did ordaine,that where ofLapiby
lands were putin truft or vfe, there the pof- Feofment,
feffion and eftate fhould be prefently carry- Finé»ind Re-
ed out of the Friendsin truft,and fettled and '
inucfted on himthat had the Vfes, forfuch
tearme and Time as he had the Ve,

By this Statute of 27.Henr,8. the power 1, whar man.
of difpofing lands by Will,is clearely taken nershe Sear,of
away amongft thofe frauds ; whereupon 32. g;ﬁfgﬁ’gﬁh
Henry, 8. another Statute was made, to giue poic of Lands
men power to giue Lands by Will in this by will.
fort, Firft, it mult be by Will in writing.

Secondly, hee muftbe feized of an Eftate in

K3 Fee-fimple
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Fee-fimple; For Tenant for an other mans
Life, ot Terme in Tayle, cannot giue Land
by Will, by that Statute 3. he muft
be folely feized, & notioyntly with another;
and then beeing thus feized, for all the Land
he holdethin Soccage Tenure, hee may giue
itby Will, except he holdany peece of land
in Cepite by Knights feruice of the King : and
N M e then laying all his lackes together, heecan
Landsand  giue buttwo parts by Will; for the third
Soccageshe  part of the whole, as well in Soccage as in
bt eoomares  Capite;muftdefcend to the Heire, to anfwer
of thewhole, 'Wardfhip, Liueric and primer Scifin, to the
Crowne.

The thirdpart  And (o if he hold lands by Knights feruice

{t defcen . .
e Heire to Ofa Subieét, he can devife of theland but two

anfwee Guard: parts, and the third the Lord by Wardihip,

i ere and the Heire by defcent is to hold,

the Crowne,
A Conwrignce  And if 3 man that hath three Acres of
by deuife of Land holden i . .
capireLands  Land holden in Caprte by Knights feruice,
1o the Wife for doc make a ioynture to his Wife of one,and
her Loy nia}. conuey another to any ot his Children, or
dren forsheir 10 Friends, to take the profits,and to pay his
§:;%g{,:fis Dcbtsor Legacies, or Daughters Portions,
void forathir4 then the third Acre or any part thereof he
parby 32.8.8. cannot give by Will,but muft fuffer it to de-
fcend to the Heire, and that muft facisfie

Wardﬂ]ipv

Yet
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Yeta Man hauing three Acres as before, gy, conney-
may conuey all to his Wife or Childten by ancebyaé
Conueyance inhis Life time, as by Feof- Sefieeda
ment, Fine,Recoucrie, Bargaine and fale,or ihe partic of
Couenant to ftand feized to vles and to fuch Landsto
dil-inherit the Heire.But if the heire be with- |2 Yesif cot
in age when his Father dyeth;the King oro- paresburif the
ther Lord thall haue that Heire in Ward, and }¢ir¢ be within
fhall haue one of the three Acres duringthe nee ;nc:,ftbe
Wardfhip;and to fue Liuerie and Seifin. But Acres tobein
Adiais  atfull age the Heire fhall haue no Ward,
afiligione  part of ir,but it fhal go according to
addere:  ¢he Conueyance made by the
Father:

It hath beene debated how the thirds Entailed lands
fhall be fet forth, Forit is the vie that all B’
Lands which the Father leaueth to defcend TheKing noe
tothe Heire,beeing Fee-fimple, or in tayle, fordcinnor
muft be part of the thirds;and if it be a full a fuli third pare
third, then the King, nor Heire, nor Lord, belcfteo de-
canintermeddle withthereft ; If itbe not a ﬁ:{’,‘if““
full third, yet they muft take it fo muchas it

is, and haue a fupply out of the reft.

This fupply isto be taken thius, If it be the The: maaact
Kings Wap}?!, thenby 2 Commiffion out of pf, w,feng,f,‘;"

artof th
the Court of Wards, whercupon a Iury by partofthe |

oath,muft fet forth fomuch asfhall makevp g0

the thirds,except the Officers of the Court

of Wards can otherwife agree with the
pastics.
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parties. If there be no Wardthip due to the
King,then the other Lord is to haue this fup-
ply by a Commiffion out of the Chancerie,
and lury thereupon,

theSautes  But in all thofe cafes the Statutes doe giue
iue power : :

B P flaror POWeT to him that maketh the Willto fec

wofcoutthe torth and appoint of himfelfe, which Lands

thud kimlelfe, (i3]} ooe for thirds, and neither King nor

‘ttbe s . o
:l:gl:'iil;a:tl,;’c:g Lord can reiufeit, And ifitbe notenovgh,

theKingor  yetthey mufttake thatin part,and only biaue

lt;?a’r“if;?::"" a fupply in manner as before is mentioned
y -

andhauca  outof thereft.

fupply outef

thz Rens,

Propertie in ana’:.

¢ 1.ByGift.
2.By Sale.
Of the feue- | 3.By Stealing,
rall wayes 4.By Wayuing,
whereby a 5.By Straying,
man may get 6.By Shipwracke,

. Propertie in ' 7. By Fortciture.
Goodsor | 8.By Exccutorthip.
Chatrels. 9.By Adminiftration,

L 10.By Legacic.

1.Proporz
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e

1. Propertie by gift

BY gift the property of goods may be 4 e of gri
pafied by word or writing 5 but if tliere ofzocds o
be a generall Deed of Gift made of all his deceive bis
Goods, this is fufpitious to be done vpon v agsint

fraud,ro decciuetheCreditors. them,but gacd
agdinii the
Execcmtors Adminiftrators, or Vender of the ?artc;e himfelfe

And if 2 man who is in Debt, make a
Deed of gift of all his Goods to protract
the taking of them in Execution for his debt,
this Deed of Gift is void,as againft thofe to
whom t.e ftood indebted;butas againft him-
felfe his owne Executors or Adminiftracors,
or any man to whomafterwards he fhall fell
or Conuey them, it isgood,

2.By Sale.

PRopcrtie in Goods by Sale. By Sale any whatisa salc
man may conucy his owne Goodsto an- 4 fideand
) A . whatnot,whea
other; and although be may feare Execution shere is 1 pri-
for Debts,yet hie may fellthem out-right for vate referuasi-
ime bef heE ion fer- °" of trufk be~
money at any time before the Execution fer- 70 ° 7

ued,fothat there be noreferuation of truftbe pasize.
L tweene
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tweene them, paying the money, he fhall
haue the goods againe s for that truft in fuch
cafc,doth proue plainely a fraud ro prevent
the Creditors fromtaking the goodsin Exe-
cution,

3.By Theftor takingin lef.

Mowa Ssle in TYRopertic of Goods by Theft ortaking in
?,i‘:‘{,‘;‘,‘,‘;’!i Pleﬁl.) Ifany Man fteale my Goods or
theowner.  Chattels, ortake them fromme in Ieft, or
borrow them of me, oras 2 Trefpafler ot

Felon carry them to the Market or Faire,and

fell them, this Sale doth barre me of the pro-

pertic of my goods, fauing that ifhee be a

horfe he muft be ridden twe houres in the

Market or Faire, betweene ten and fiue a
clocke,and Tolled torinthe Toll-Booke, &

the feller muft bring one to avouch his fale,

knowne to the Toll-booke-keeper,orelfe the
falebindeth menot. And for any othergoods,

wherethe Sale ina Markct or faire fhalbarre

the owner being notthe fellir of his Proper-

tie, it muft be fale ina Market or Faire where

OfMarkers  Viuallthings of that Nature are fold. As for
and what Mar. example:ifa man fteale aHorfe,& fcll him in
beafuchaScle Smirhficld, the true owner is barred by this
modein  Sale; burifhe fellthe Horfe in Cheapefide,
Newgate
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Newgate or Weftminfter market, thetrue
owner is not barred by this Sale ; becaufe

thefe Markets are vfuall tor Flefh,Fifh, &c,
and not for Horfes,

So wheras by the Cuftom of Lendes cucry
Shopthereis 2 Marketall the dayes of the
weeke,fauing Sundayes and Holydayes; Yet
ifa peece of Platcor Iewellthatis loft, or
Chaineof Gold or Pearle that is ftolne or
borrowed,be fold in a Drapers or Scriueners
fhop,or any others buta Goldfmith,this fale
barreth not thetsue owner, E# fic in fimilibus.,

Yet by ftealing alone of Goods, the The owner
Thiefe getteth not fuch propertie, but that may Seixchis
the owner may Scize them againe wherefo- ﬁf:,d::;f;;m
euer he findeth them 5 exceptthey were fold
in Faire or Market, after they were ftolne;
and that bems fide without fraud.

But if the Thiefe be condemned of the
Felonie,or outlawed for the fame, or out- Ifthe Thicfe

. . d
lawed in any perfonall A&ion, or haue com- ,:,?30,‘,‘,'::,"

mitted a forfeiture of Goodsto theCrowne, outlawed,or
: : : forfeitshe
then thetrue owneris without remedie. fo.ne goods
to the Crowne, the owneris withourremedie,

’ 1f v But if he make
Neucrthelefle if frefh after the goods were Frefhpuctint he

ftolne, thetrue owner maketh purfuit aftet may rake his
the Thiefe and goods,and taketh the Goods goods trom

2 with the thiefe.
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with the Thiefe, hee may take themagaine ,
And if he make no frefh purfuit,yetif he pro-
fecute the Felon, fo farre as Tuftice requi-
Or itheprole- yorhy, that is, to haue him Arraigned, In-

cuted the law

aoninft the  diQed, and found guilty (though hee be not
Thiefeand  hanged, nor haue Iudgement of Death)

the Eﬁ:ﬂp‘i"f or haue him outlawd vpon the indi@ment;in

lonie,he fhall all thefe cafes he fhall haue his goodsagaine,
hous 8003 by awrit of Reftitution to the partie in
wicof Refli-  Whofe handsthey are.

sation,

Sman——

4. By wayning of Goods.

Y Wayuingof Goods, 2 propertie is

gotten thus. A Thiefe hauing ftolne
goods,being purfied flyeth away and leaueth
the goods. This leaning is called Wayuing,
and the propertie isin the King ; except the
Lordof the Mannor haue right to it, by
Cuflome or Charter.

But ifthe Felon be Indi@ed,adiudged, or
found guiltie, or outlawed at the fuit of the
Owner of thefe goods, he fhall haue Reftitu-
tion cf thefe gocds,as before.

5.8y Straying.

£2Y Straying, propertie in Jiuve Cattell is
-Bﬂms gox-tcn: When they comc into other
mens.
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mens grounds firaying fiom the owners,
then the partie or Lord into whofe grounds
or Mannorsthey ceme, caufeth them to be
feized,anda With put about their neckes,
and tobecryedin three Markets adioyning,
{hewing the markesof the Cattell ; which
done, if the true owner claymeth them not
within a yeare and a day,then the propertie
of themisin the Lord ofthe Mannor where-
untothey did ftray, if he haue all ftrayes by
Cuftomeor Charter,elfeto the King.

A

6. Wracke, and when it fhall
be faid to bee.

Y Shipwracke,property of Goods is thus

gotten. Whena Ship loaden is caft away
vponthe Coafts, {othatne living Creature
that was in it when it began to finke efcapeth
to Land withlife, then all thofe Goods are
faid to be wracked, and they belong to the
Crowne ifthey be found ; except the Lord
ofthe Soyle adioyning can intitle himfelfe
voto them by Cuftome, or by the Kings
Charter.

7 . Forfcitures,

Y Forfeitures, Goods and Chattels are
thus gotten. Ifthe Ownerbe outlawed :
L3 if
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ifhebe indited of Belonie, or Treafon, or
cither confeflz it, or be found guilty of i, or
refule to be tryed by Peeres or lury,orbe ate
tainted by ludgement, or flye for Felony;
although he be notguilty, or fuffer the Exi-

ent to goe foorthagainft him ; although he

¢ not outlawed,or that he go ouer the Seas
without licenfe, all the goods hee had ac the
Iudgement, hee forfeitech to the Crowne g
cxcept fome Lord by Chartercan claime
them. Forinthofecafes prefcripts will not
ferue,cxcept it be foancient, that it hath had
allowance beforethe Tufticesin Eyre in their
Circuits, or in the Kings Bench inancient
time.

8. By Executorfhip.

Y Executorfhip goods are gotten. Wh

aman poflefled of Goods maketh lfx?;
Laft Will and Teftament in writing or by
Word, and makethone or more Executors
thereof ; Thefe Execurors haue by the Wil
and death of the partics, all the propcitic of
their Goods, Chattels, Leafes for Yeares
Wardthips and Extentsyand all right concer.
aing thofe things,

Thofe

(79)

Thofe Executors may meddle with the Execucers may
Goods, ard difpofe them before they proue Seioiermia
the Will, but they cannot bring an a@ion gedds,butnot
for any Debt or duety before they haue pro- ‘oiugn 2&ion

ued the Will ramy debt.

"T he prouing of the Willis thus.They are Whatprebarof
to cxhibite the Will into the Bifhops Court, theWillis,
and there they are to bring the witnefles,and mypuericis
there they are to be fworne,and the Bifhops made.
Officersare tokeepe the Will Originall, and
certific the Copic thercof in Parchment
vnder the Bifhops Seale of Office, which
Parchmentfo fealed, is called the Will pro-

ued.

9.8y Lettersof Adminiftration.

BY Letters of Adminiftration propertie

in goods isthus gotten.When a man pof-

fefled of goods dyeth without any Will,

there fuch goods as the Executors fhould

haue had if he had made 2 Will, were by an-

cient Law to come to the Bifhop of the Dio-
cefle,to difpofe for the good of his foule that
dycd,hefirft paying his Funeralsand Debts,

and giuing the reft Cad pios v/m. Pivim.

This is now altered by Statute Lawes, fo

as the Bifhops arcto grant Letters of Admi-
niftrazion
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aiftration of the goods at this day to the
Wife if thee requireit, or Children,or next
ofkin ; If they refufe it, as often they doe,
becaufe the debts are greater then the eftate
willbeare, then fome Creditor or fomeo-
ther will takeitas the Bifhops Officers fhall
thinke meet. Itgroweth often in queftion
what Bifhop (hall haue the right of prouing
Wills,& granting Adminiftration ot goods.

Wherethe lu-

eeftace had . .
somenmabia_ Inwhich Controuerfie the rule is thus,

in dwers Dio- That ifthe partie dead had at the time of his
Sescben the Iyaath Bons metabilia in diuers Dioceffes of
chac Bronince {ome reafonable value,thenthe Arch-bithop
::*:;r;*; rily:d of the Prouince where he dyed is to hauethe
the Admini-  Probat of his Will, and to grant the Admi.
firation. niftration of his goods as the cafe falleth
out jotherwilc, the Bifhop of the Diocefle
where he dyed isto doeiit,
Efecutof MY Ifthere be but one Executor made, yet he
che Bithop, it may refufe the Executorfhip comming be-

he haue niot .
incerediod fore the Bifhop, fo that hee hath not encer-

thegoods.  medled With any of the goods before, or
with receiuing Debts,or paying Legacies.
f:;g‘:igfpay’ And if there be more Exccutorsthen one,
1 ludgemencs. {0 many aslift may refufe; and it any one
aStat.Recogn. take it vpon him, the reftthat did oncerefufe

Debisb . .
fondsand bills My when they will take it vponthem, and

fealed, 4 Rent no Executor fhall bec further charged with
vapayed.s Ser.
uants wages, 6 Kead workmen 7 Shop-booke andContrads by word.

Debts.
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Debtsor Legacics, then the value of the
goods cometo his hands; So that he fore-fee
that he pay Debts vpon Record, firft debts
to the King, then vpon Iudgements, Sta-
tutes, Recognizances, then Debisby Bond
and Bil fealed,Rent vnpaicd,Seruants wages,
payment to head workmen, and laftly,Shop-
bookes, and Contra@s by Word. Forifan
Exccutor, or Adminiltrator pay debts to
others before tothe King,or debts due by
Bond before thofe due by Record, or debts
by Shop-bookesand Contradts before thofe
by Bond, arrerages of Renr,and Servants, or
work mens wages,he fhall pay the fame ouer
againeto thofe others in the fayd degrees.

But yet the Law giueth them choyce, that Detirivein
where diuers haue Debts due inequall de- of Record, the
greeof Record or fpecialty, hee may pay Fxceyor may
whichof them hee will, before any fuite fnlm he pleste
brought againft him ;but if fuite be brought before fuie
he muft firft pay them that get Iudgementa- comvmenced:
gainft him.

Any one Executor may conucy the Goods, AnyoeneExe-

. . . cutor may doe

or releafc Debts without hiscompanion,and /1 7“1

any one by himfelfe may doe as much as all coget er,buc ¢

{eafine of Dib adebtberetén-

tagether;but one mansreleafing of Dubts or 257 e (o
felling of Goods, thall not charge the other wapung he
to pay fo much of the Goods, if there be nog fhail enly te
: difchuryed,

enoughto pay debes sbut it fhall charge the
M

party
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party himfelfe that did fo releafe or conuey,
Otherwifeof ~ But itis not fo with Adminiftrators, for
Admuillid- they have buone authoritie giuen them by
yors, . . .

the Bithop ouerthe goods, which anthoritie

being giuen to many is to be execured by al

of themioyncd together,
Executer dieth

Jk‘ oh. E L . »
::utl:rt,’thle‘(ex Andif an Executor dye making an Fx.
con'f pxeeutor ecutor, the (ccond Executor is Executor to
e the firflt Teftator.

Teftator, _
Burotherwite,  But if an Adniniftrator die intcflate, then
}{rheAd,mim- his Adminiftrator fhall not bee Executor
kingha £re” OF Adminiftrator to the firft; But in that
cuiororit Ad- Cafethe Bithop,whom we call theOrdina

; . :nop e cal g
pliracon s to commit the Adminiftration of the fir
be committed e ey
of bis soods. L ¢ftators goods to his Wife, or next of
Inbothcuies, kinne, as if hee had dyed intcflate; Al-
ol commn’ Wayes provided, that that which the Exe.
Admmiftrati. curor did in his life-time, is to bee allowed
onofthe * forgood. Andfo if an Adminiftrator dye

oads of the .
£10 Inceftare, and make his Exccuror, the Executor of the

Adminiftrator fhall notbee Execuror tothe
firftinteftate ; But the Ordinarie muft new
commit the Adminiftration of the goods of

the fitft [nteftace againe,

Exectorsor  Jfthe Executor or Adminiftrator pay
Admmniftra- . -y .

sorsmayre.  Dbts,or Funerals, or Legacics of his owne

tains. money,he may retainc {o much of the goods

inkind, of the Teflator or inteftate, and

fall
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fhall haue propertie of it in kind.

asepiih-aaniony

10. Propertie by Legacie,

keth a Willand Executors, and giucth ﬁ’g:‘;:::;t::t
Legacies, heorthey to whom the Legacies beckueche
are giuen muft hauethe affent .ofltfxc l?xecu(; Execuortare
tors or one of themto haue his L egacic, ar:1 bl S
the propertic of that Leafe or other g00ds tore Legacses
bequeathed voro him, isfayd to bee in him,
but hee may not enter nor take his Lega.ui_
without the affentof the Exccu:ors or on:i o
them ; becaufe the Executois are ¢ (?afrgc :)c;
to pay Debrs before Legacies.An ul onc; f
them affent to pay Legacies,hee (ha hpayb
value thereof of his owne purfe, it therebee
not otherwife fufficientto pay dcbts.d b of

But this is to be vnderftood, by de dsf Of 1 prciesaee
Recordto theKing,or by Billand Bondfea- o psyed

uants or before debes by
led, orarrerages of Rent, or Ser gforedebisd

nswages; and not debts of Shop- g0 0
m);gmm Bills vafealed, or Contra@ by o Cenmraéts

word ; forbetorethem Legacics are to bee bywerd.
payed.

PRopcrtie by Legacie iswhereaman ma- Execursrsor

hey fhall Exccotor may
ifthe Executors doubt that they xecotor

noAt I‘:gulc enough to pay cuery Legacie, they é‘“’,: ,’u ,,iu"
may pay which they lift ﬁr_ﬁ; bl}t thl:y n‘::ﬁ’l .
noticilany fpeciall lﬁ*g:cxc which they to



(34)
YftheExeen- to pay Debts, or a Leafe of goods to pay a
tors doe wint money Legacie.Burthey may fell any Lega
they mayie¢ . . 1 . - . .
2m Legrcie to Ci€ Which they wil to pay Debes,if they haue
pay Debts.  notenoughbefides.
Whena Wil Ifa man makea Will and make no Execu-
xeByecutor  tors,or if the Executors refufe,the Ordinaric
mimed,Ad- is 1o commit Adminiftration CamTeflaments
e ommir. €anexe.and cake bonds of the Adminiftators
sed cuwefe-  to pertomethe Will, and bee is to doeir in
mégo amext.  fuch fort,as the Executor fhould haue doneif

he had beene named.

FIN IS




