Book III


Parliamentary Democracy


---------------


VI.


Parliamentary Democracy 


The Government of England 





‘En Angleterre la Constitution peut changer sans cesse; ou plutôt elle n'existe pas.' - De Tocqueville





Great critics have taught us one essential rule. . . . It is this, that if ever we should find ourselves disposed not to admire those writers artists, Livy and Virgil for instance, Raphael or Michael Angelo, whom all the learned had admired, not to follow our own fancies, but to study them until we know how and what we ought to admire; and if we cannot arrive at this combination of admiration with knowledge, rather to believe that we are dull, than that the rest of the world has been imposed on.  It is as good a rule, at least, with regard to this admired constitution [of England].  We ought to understand it according to our measure; and to venerate where we are not able presently to comprehend.' – Edmund Burke.





Le gouvernement d'Angleterre est plus sage parce qu'il y a un corps qui l'examine continuellement, et qui s'examine continuellement luimeme: et telles sont ses erreurs, qu'elles ne sont jamais longues, et que par l’esprit d'attention qu'elles donnent a la nation elles sont souvent utiles.' - Montesquieu, Grandeur et Decadence des Romains. 





‘An infinitely complex amalgam of institutions and principles, the British Constitution is naturally devoid of all comprehensive system; yet to the inquirer who brings with him historical sense and political insight this mass of seeming inconsistencies is perfectly intelligible.  To no other, however, will it yield its secret.' - Dr. Josef Redlich. 





There is no civil government that hath been known. . . more divinely and harmoniously tuned and more equally balanced as it were by the hand and scale of justice than is the Commonwealth of England, where under a free and untutored monarch, the noblest, worthiest and most prudent men, with full approbation and suffrage of the people, have in their power the supreme and final determination of highest affairs.' - Milton, of Reformation in England. 





General characteristics of the English Constitution.


To pass from a study of the Constitutions of the United States and Switzerland, to that of England is to bid good-bye to waters where every detail of navigation is accurately known and noted and to embark upon an uncharted sea.  Foreign critics are, as is natural, peculiarly sensible of the difficulties inherent in a study of [begin page 150] English political institutions.  One of the most brilliant of French commentators compares it picturesquely to a 'un chemin qui marche’ or, "to a river whose moving surface glides away at one's feet, meandering in and out in endless curves, now seeming to disappear in a whirlpool, now almost lost to sight in the verdure." '�  De Tocqueville went even farther and in a famous aphorism declared that 'in England there is no Constitution'.  It is indeed true that unlike the French, the Swiss, the Americans, and in fact most of the other nations of the world we do not possess any 'single document, conceived all at once, promulgated on a given day, and embodying all the rights of government and all the guarantees of liberty in a series of connected chapters’.�





Yet the contrast suggested in these citations must not be pressed too far.  The English Constitution is, as will presently be seen, exceptionally flexible, and it is unwritten, in the sense that it is not embodied in an Instrument.  Other Constitutions in the modern world are mostly written and at least technically more or less rigid; but Mr. Woodrow Wilson has warned us that even the American Constitution is less rigid than is commonly supposed; that there has been 'a constant growth of legislative and administrative practice, and a steady accretion of precedent in the management of federal affairs, which have broadened the sphere and altered the functions of the government without perceptibly affecting the vocabulary of our constitutional language.  Ours is scarcely less than the British a living and fecund system.’�





On the other hand, Mr. Lowell, commenting upon the Government of England, has pointed out that the distinction between written and unwritten, between rigid and flexible Constitutions, has tended, of late years, to lose a good deal of the practical importance formerly attached to it.�  We have already noted the tendency which has [begin page 151] manifested itself in Switzerland and in some of the American States to blur the distinction between constituent and law-making powers, between fundamental laws and ordinary statutes. Consequently the difference between the Constitution of England and that of other countries tends to become one of degree rather than of kind.  It is, however, noteworthy that the tendency results from the approximation of other Constitutions to our own, not from the contrary process.  A correct apprehension of the outstanding characteristics of the English Constitution is, therefore, alike for ourselves and for others, exceptionally important. 





Largely ‘unwritten.’


No modern Constitution can be adequately apprehended from a study of the text of the Instrument.  Nevertheless it is difficult to exaggerate the convenience afforded, particularly to foreign commentators, by the existence of such an Instrument.  The critic of English Institutions has no such Vade mecum.  There are Statutes and Documents which must from their special significance be more particularly studied in connexion with the development of the English Constitution.  Conspicuous among them are: Magna Carta (1215); Edward the First's Summons to Parliament (1295); the Apology of 1604; the Petition of Right (1628); the Agreement of the People (1649), and the two written Constitutions of the Protectorate; the Bill of Rights (1689) and the Act of Settlement (1701); the Acts of Union with Scotland (1707) and Ireland (1800); the Reform Acts of 1832, 1867, 1884, 1885, and 1918, and the Parliament Act (1911).  No one, however, can pretend that a study of these and similar documents would afford to the student a conspectus of the English Constitution similar or comparable to that derived from the text of a written Constitution such as that of America, of Switzerland, of Belgium, of Italy, or even of British Dominions like Canada, Australia, or South Africa.  Nor is the reason far to seek.  None of the great documents illustrative of the growth of the English Constitution goes much, if at all, beyond the immediate [begin page 152] necessities of the hour.  Not one of them (except Cromwell's almost still-born Constitutions) approaches, even remotely, a constitutional code or Instrument.  Our political instincts have been essentially objective.  A specific grievance has manifested itself and a specific remedy has been applied.  Provided the momentary ache or pain has yielded to treatment, administrative or legislative, scant regard has been paid to the remoter effects of the remedy prescribed.  Moreover, the essential point at issue, or that which to later commentators appears to be essential, would seem not infrequently to have eluded contemporary statesmen.


 


Constitutional jurists tell us, for example, that the cardinal point of dispute between the Stuart sovereigns and their parliaments was the question of the responsibility of Ministers - the relations of the Executive to the Legislature.  We search in vain through the Petition of Right or the Bill of Rights for any allusion to this capital topic.  So true is it that English political liberties have not come 'by observation'. 





To this rule there have been exceptions.  The written Constitutions of the Commonwealth and Protectorate belong to a revolutionary period, and they did not endure.  They may be regarded, therefore, as exceptions that prove the rule.  The constitutional Instruments which define the governmental form of the great Oversea Dominions - though in form merely enactments of the Imperial Legislature - belong to another category and may possibly foreshadow a new constitutional departure.  Of these it will be necessary to say something later on.  For the moment it must suffice to indicate the exceptions and to call attention to the peculiar genius which underlies the history of our constitutional evolution.  The violent have often attempted to take the constitutional kingdom by storm, but the method has never yet proved itself to be permanently successful; the genius of silent growth has invariably reasserted itself.


[begin page 153]





This peculiarity of English constitutional development has naturally attracted the attention, in the main flattering and appreciative, of foreign commentators.  Thus M. Emile Boutmy writes: 





‘The English have left the different parts of their Constitution just where the wave of History had deposited them; they have not attempted to bring them together, to classify or complete them, or to make a consistent and coherent whole.  This scattered Constitution gives no hold to sifters of texts and seekers after difficulties.  It need not fear critics anxious to point out an omission, or theorists ready to denounce an antinomy. . . . By this means only can you preserve the happy incoherences, the useful incongruities, the protecting contradictions which have such good reason for existing in institutions, viz. that they exist in the nature of things, and which, while they allow free play to all social forces, never allow anyone of these forces room to work out of its alloted line, or to shake the foundations and walls of the whole fabric.  This is the result which the English flatter themselves they have arrived at by the extraordinary dispersion of their constitutional texts: and they have always taken good care not to compromise the result ill any way by attempting to form a code.'�





In striking contrast to the English method are, on the one hand, the complete Instruments of Federal States like America and Switzerland, and on the other, the organic statutes in which unitary States, like France, deem it advisable to embody the fundamentals of their Constitution.





It is proper, therefore, and important, again to reaffirm the elementary truth that the English Constitution, though resting in part upon the foundations of Acts of Parliament and other documents, nevertheless belongs essentially fundamentally, and emphatically to the category of unwritten Constitutions. 





Not less essentially is it a flexible Constitution.  There exists in England no distinction between fundamental or constitutional laws and ordinary laws, between the [begin page 154] constituent function and the legislative function, between the revision of the Constitution and the enactment of ordinary statutes.  The peculiar, perhaps unique flexibility of the English Constitution may be ascribed, in particular, to two causes: on the one hand to the fact that it is an organic growth, the result of a prolonged process of evolution; on the other to the acceptance of the doctrine of the omnipotence of Parliament.





Its Continuity.


The first demands only passing notice; it has long since become the commonplace of commentators.  Thus Freeman, in a well-known essay, insisted upon the continuity of constitutional development in England, perhaps with unnecessary emphasis but with unquestionable accuracy: 





‘The continued national life of the people, notwithstanding foreign conquests and internal, revolutions, has remained unbroken for fourteen hundred years.  At no moment has the tie between the present and the past been wholly rent asunder; at no moment have Englishmen sat down to put together a wholly new Constitution, in obedience to some dazzling theory.  Each step in our growth has been the natural consequence of some earlier step; each change in our Law and Constitution has been, not the bringing in of anything wholly new, but the development and improvement of something that was already old.  Our progress has in some ages been faster, in others slower; at some moments we have seemed to stand still, or even to go back; but the great march of political development has never wholly stopped; it has never been permanently checked since the days when the coming of the Teutonic conquerors first began to change Britain into England.'� 





Even our Revolutions have been proverbially conservative, and the primary anxiety of reformers has been to show that proposed innovations were in reality nothing but reversions to an earlier type.  Nor, as a rule, has it been difficult to do so.  'By far the greatest portion of the written or statute laws of England consist’, as Palgrave points out, ‘of the declaration, the re-assertion, repetition, [begin page 155] or the re-enactment, of some older law or laws, either customary or written, with additions or modifications.  The new building has been raised upon the old groundwork: the institutions of one age have always been modelled and formed from those of the preceding, and their lineal descent has never been interrupted or disturbed.' 





The point is one which demands no elaborate illustration.  Nor is the explanation far to seek.  National character has something to say to it; geographical situation has even more, and the peculiar genius of the Constitution has most of all.  A good deal of scorn - only partially deserved - is sometimes poured upon ‘national character' as the last resort of bankrupt criticism.  But the thing exists, and must unquestionably be counted among the factors that have gone to the moulding of the English Constitution, and particularly to the preservation of its continuity.


 


‘The best instances of Flexible Constitutions as Lord Bryce has pointed out, r have been those which grew up and lived on in nations of a conservative temper, nations which i respected antiquity, which valued precedents, which liked to go on doing a thing in the way their fathers had done it before them.  This type of national character is what enables the Flexible Constitution to develop; this supports and cherishes it.  The very fact that the legal right to make extensive changes has long existed, and has not been abused, disposes an assembly to be cautious and moderate in the use of that right.'� 





To this cause, then, we must in the first place ascribe the peculiar degree of flexibility inherent in the English Constitution. 





The Doctrine of Parliamentary Sovereignty


Not less important in this connexion was the affirmation and acceptance of the doctrine of Parliamentary Sovereignty, the legislative omnipotence of the King in Parliament.  The classical passage on this subject is in Blackstone's Commentaries:


[begin page 156] 





The power and jurisdiction of Parliament, says Sir Edward Coke, is so transcendent and absolute, that it cannot be confined, either for causes or persons, within any bounds.  And of this high court, he adds, it may be fairly said, “Si antiquitatem spectes, est vetustissima; si dignitatem, est honoratissima; si jurisdictionem, est capacissima."  It hath sovereign and uncontrollable authority in the making, confirming, enlarging, restraining, abrogating, repealing, reviving, and expounding of laws, concerning matters of all possible denominations, ecclesiastical or temporal, civil, military, maritime, or criminal; this being the place where that absolute despotic power, which must in all governments reside somewhere, is entrusted by the constitution of these kingdoms.'� 





Professor Dicey's illuminating study on the Law of the Constitution is in large part an extended Commentary on the same text.  The Sovereignty of Parliament is, he declares, from a legal point of view, the dominant characteristic of our political institutions, and he resolves the doctrine into three proportions: 





1. 	There is no law which Parliament - the King in Parliament - cannot make.





2. 	There is no law which Parliament cannot repeal or modify; and 





3. 	‘There is under the English Constitution no marked or clear distinction between laws which are not fundamental or constitutional, or laws which are.' 





There is, first, no law which Parliament cannot make.   By the Act of Settlement, for example, it even determined the succession to the throne.  In 1707 it effected by ordinary legislative enactment a legislative union with -Scotland and in 1800, by similar action, a legislative union with Ireland.  Those Acts fundamentally altered the Constitution of the two Houses of the Legislature, and indeed the whole Constitution of the United Kingdom.





By the same authority and by similar process they could of course be repealed.  The Act of 1800 was in fact, though not in terms, repealed by an Act passed in 1922 to [begin page 157] implement the Treaty of 1921.�  But perhaps the crowning illustration of the omnipotence of Parliament is to be found in the Septennial Act of 1716.  That Act not merely extended the duration of future Parliaments from three years to seven, but actually prolonged the existence of the sitting Parliament for that term.  Constitutional purists, like Priestley, were aghast at this violation of the 'rights' of the people; and with much show of reason.  For, by the same token, future Parliaments might prolong their own existence from seven years to seventy, or, like the Parliament of 1641, make it perpetual.  Hallam derides Priestley's 'ignorant assumption'.  But Priestley was right.





If a Parliament elected under the Triennial Act could legally prolong its existence from three years to seven, there was nothing to prevent another Parliament, elected under a Septennial Act, from extending its term to seven hundred years.





In 1911, by the Parliament Act Parliament limited its own duration to five years; but the Parliament which ought to have expired in 1915 at latest was not actually dissolved until December 1918.  By successive enactments, renewed at intervals every six months, Parliament prolonged its existence for three years beyond its legal term.





The significant point is, however, that there is in fact nothing in the English Constitution to prevent such usurpations on the part of Parliament; nothing, that is to say, of a legal nature.  Cromwell put a stop to a similar usurpation in April 1653, when he shut the doors upon the Long Parliament and ordered the removal of the ‘bauble' of authority-the mace.  But Cromwell did this, be it observed, not by an appeal to law, nor by an appeal to the constituencies - the ultimate depositories of political sovereignty - but by an appeal to force.  Inter arma silent leges; in the rattle of musketry you cannot hear the voice of the law.  Cromwell's Ironsides were more than a match for the legal sophistries of the attenuated [begin page 158] rump of the Long Parliament.  None the less, Professor Dicey is justified in his appeal to the Septennial Act as the sufficient and conclusive proof of the doctrine of Parliamentary Sovereignty.  'That Act,’ as he says, 'proves to demonstration that in a legal point of view Parliament is neither the agent of the electors nor in any sense a trustee of its constituents.  It is legally the Sovereign power of the State, and the Septennial Act is at once the result and the standing proof of such Parliamentary Sovereignty.' 





Secondly, there is no law which Parliament cannot repeal or modify or temporarily set aside.  At the time of the Disestablishment of the Irish Church in 1869 there was much discussion as to the competence of Parliament virtually to repeal one of the clauses of the Act of Union.  Such an argument might have been perfectly valid as a political or even a moral ground of objection to Mr. Gladstone's proposal; but it had no legal validity whatsoever: nor had the similar objection that the Ministry were, by the passing of this Act, virtually compelling the Queen to a violation of her coronation oath.  From the point of view of the constitutional lawyer the Act of Union had no superior validity to the Act authorizing the construction of the Manchester and Liverpool railway.  Even more significant in this connexion are the enactments which, like Acts of Indemnity, are 'as it were the legalization of illegality’.  For more than a hundred years (1727-1828) Parliament regularly passed an annual Act of Indemnity to relieve Dissenters from the penalties to which they exposed themselves for having, in violation of the Test Act, 'accepted municipal offices without duly qualifying themselves by taking the Sacrament according to the rites of the Church of England'; and in the year 1920 there was passed a very comprehensive Act to indemnify the agents of the Executive who, during the continuance of the Great War, had authorized proceedings which, if not legalized retrospectively, would have involved penalties to them- [begin page 159] selves and large expenditure to the country.  The strenuous opposition offered to the enactment of this statute,� and the large modifications it underwent in its passage through Parliament, afford testimony alike to the jealousy felt by English citizens at any infringement, even in war-time, of personal rights, and to the omnipotence of Parliament. 





Parliament under the Commonwealth and Protectorate


Students of history will not, however, need to be reminded that there was a period when the legal sovereignty of Parliament was seriously menaced.  Nor is it without significance that this period should have coincided with the temporary supersession of the monarchy.  It is one of the most curious of historical paradoxes that Cromwell should ever have been acclaimed as the forerunner of 'democracy'.  Of the cardinal principles of ‘parliamentary democracy' he had no apprehension whatever.  On the contrary, though genuinely anxious to restore a representative parliament, he was inflexibly determined to restrict its functions within narrow limits.  Legislate it might, but only within the four corners of a written Constitution; the Constitution itself Parliament must not be allowed to touch.  Its function, in the language of modern jurisprudence, was to be merely legislative, not constituent.  On that point his second speech to the first Protectorate Parliament is conclusive: 





‘It is true, as there are some things in the Establishment which are fundamental, so there are others which are not, but are circumstantial.  Of these no question but that I shall easily agree to vary, to leave out, according as I shall be convinced by reason, but some things are Fundamentals!  About which I shall deal plainly with you: these may not be parted with; but will, I trust, be delivered over to Posterity, as the fruits of our blood and travail.  The Government by a single person and a Parliament is a Fundamental!  It is the esse, it is constitutive. . . . In every Government there must be somewhat Fundamental, somewhat like a Magna Carla, which should be standing, be unalterable.'� 


[begin page 160]





Parliament would have none of this doctrine but, on manifesting its determination to debate ‘Fundamentals’, it was summarily dissolved by the Protector. 





Legislature and Executive.


Upon another question, hardly less important, the views of Cromwell and his Parliaments were hopelessly divergent.  The crucial point at issue between the Stuart kings and their Parliaments was, as we have seen, the control of the Executive.  It was upon this that Sir John Eliot, described by John Forster as ‘the most illustrious confessor in the cause of liberty whom that time produced’, with sure instinct fixed.  The existence of Parliament, as a legislature, was not at stake.  There was no settled design on the part of James l or even of Charles I to supersede it.  Charles indeed found the parliamentary ‘hydra, cunning as well as malicious'; but had the Stuart Parliaments been willing to confine themselves to the functions prescribed to them by Bacon - to make laws, vote taxes, and keep the king accurately informed as to the state of public feeling-there would have been little cause for dispute between the Commons and the Crown.  But such a subordinate position would no longer satisfy progressive Parliamentarians like Sir John Eliot and John Pym.  They believed that the time had come for a long step forward; for the assumption of a larger function; that Parliament should no longer rest content with doing its legislative and taxative work, but should boldly claim to exercise a continuous control over the Executive.  Parliament was to become in Seeley's phrase a ‘government-making organ'.  Eliot's attack upon Buckingham was inspired less perhaps by his desire to rid the country of an incompetent favourite than to vindicate the principle of ministerial responsibility.  The bitterness with which Pym pursued Strafford to the block was not quite empty of personal malice; but the swiftness with which, in the first days of the Long Parliament, he swooped upon his prey, and the tenacity with which he clung to his victim, testify to his grasp upon the principle for the sake of which Eliot had perished in the Tower.


[begin page 161]





The doctrine implicitly maintained in the impeachment of Buckingham and the attainder of Strafford was explicitly asserted in the Grand Remonstrance, when the King was bluntly told that he would receive no supplies from Parliament unless his ministers were men 'whom Parliament had cause to confide in'.� 





The claim was not conceded; Charles I died on the scaffold; Cromwell, after an interval of confusion, was called to the first place in the Commonwealth. 





Cromwell and the Executive Power.


The problem submitted to the Stuarts had not been solved; but the contest between the Legislature and the Executive was renewed under conditions vastly different.  The Stuart kings could rely only upon the prestige which attached to a monarchy, believed by many to be ordained of God and to exercise its functions as God's vicegerent on earth.  Cromwell was the General of an army, finely disciplined and flushed with victories won in three kingdoms.  Parliament might debate constitutional points, but power resided in the army and its chief.  That Cromwell was genuinely anxious to restore Parliamentary Government, at any rate in the Baconian sense, need not be denied; of Parliamentary Government in the sense maintained by Eliot and Pym he had but slight apprehension.  He derived his executive authority direct from the people, as reflected in the army, not from Parliament.  'You’, said Cromwell to his first Parliament, ‘have an absolute Legislative power in all things that can possibly concern the good and interest of the public';� you may make any laws 'if not contrary to the Form of Government'.  Similarly, executive power is vested by the Instrument in a 'single person'.  On this point no debate could be permitted.  That the times demanded a strong Executive was undeniable; Cromwell alone could provide it, and so long as he lived he declined to part with the power which he believed to have come to him from the will of the people and with the sanction of God.   [begin page 162]


 


Thus, the Civil War and the resulting Protectorship retarded rather than advanced the principle and the practice of Parliamentary Government.  The process by which it was gradually evolved after the Restoration and still more rapidly after the Revolution will be disclosed hereafter.  For the moment it suffices to insist i that it is the specific quality of English Government that the Executive should be subordinate to the Legislature, and that by this quality the Parliamentary type is differentiated alike from the Autocratic and from the Presidential.





Parliamentary and Presidential Democracy.


With autocracies a treatise on the modern State needs not to concern itself.  The choice for the democracies of today lies between the Presidential and the Parliamentary form.  The Swiss Republic, though, as we have seen, it possesses a President, is neither Parliamentary nor Presidential but directly democratic.  The United States Is definitely Presidential though, as was explained in the last chapter, there are elements in the American Constitution which permitted Mr. Wilson to describe it as Congressional.  France and England are, on the contrary, like the kingdoms of Italy, Spain, Belgium, Norway, Denmark, Sweden, and others, definitely Parliamentary.





None of these governments is, however, so unreservedly Parliamentary as that of England.  In all of them Parliament has a rival in the shape of the Instrument or Constitution; in some of them it has a superior.  In England alone Parliament is without either legal superior or legal competitor.  In fine, Parliament is Sovereign. 


 


Parliamentary democracy, or representative government, implies, as we have seen, something more than the legislative omnipotence of Parliament; it implies & also a continuous control, exercised by the legislative Sovereign; over the Executive.  This quality also inheres by means of the Cabinet system in the English Government.


[begin page 163]





Its impartiality – the Rule of Law.


Another marked feature of the English Government is its impartiality; the acceptance in the fullest sense of the Rule of Law.  With this characteristic we shall be of further concerned when we come to deal with the problem of personal liberty.  Summarily it may be said that it is by the supremacy of the law, and the 'ordinary' law, that the Government of England is most clearly differentiated from that of countries where, as in France, there exists side by side with the ordinary law a code of rules constituting the droit administratif, and where the legality of the acts of all officials from the highest to the lowest is determined not in the ordinary Courts of Justice but in the special Tribunaux administratifs.  All Englishmen (save only the King) are legally equal before the law; all Frenchmen are not.  In England there is one law for Premier and peasant; in France all officials can claim the protection of the droit administratif. 





This 'impartiality' is not remotely connected with the principle of ministerial responsibility, discussed in the preceding paragraphs.  The great contest of the seventeenth century decided the issue between the Crown and Parliament in relation to the Executive: it decided with equal finality the issue between a prerogatival and a popular judiciary.  The Prerogative Courts established or developed by the Tudors might easily, had Bacon had his way, have filled the place of the Tribunaux administratifs in France.  The decision of the judges in the cases of the Levant merchant Bate, of Darnel and his fellow knights, above all of Hampden, might have established not the rule of law but the principle of droit administratif It was the supreme merit of the Long Parliament to have asserted the supremacy of the law over the administration, and to have reaffirmed the supreme right of the citizen to the enjoyment of legal liberty.





With the principle of personal liberty the whole texture of English Government is inextricably interpenetrated: but that principle ultimately rests upon the supremacy [begin page 164] of the ordinary law and the impartiality of our legal administration.� 





Its unreality.


Hardly less conspicuous than the impartiality of English institutions is their 'unreality'.  It has been said with equal accuracy and cynicism that in English government 'nothing seems what it is, or is what it seems'.  Bagehot hinted at the same quality when he described the English Constitution as a 'veiled Republic'.  The question as to the actual functions of the Crown under a 'constitutional' monarchy is not one which need at present detain us.  It is certain, however, that they are vastly different from; and in a purely political sense less important than, those performed by Henry VIII or Queen Elizabeth; yet the legal powers enjoyed by Edward VII were much the same as those of Edward VI.  There are many other things in the practical working of English institutions which are not less veiled than the political activities of the Crown.  Mr. Lowell has gone as far as any writer in penetrating the mysteries, yet even he leaves the curious inquirer not infrequently baffled.  The relations between the two Houses of the Legislature depend on many things besides the Parliament Act of 1911; the position of a Prime Minister in relation to his Cabinet colleagues varies with each Prime Minister and can be stated, therefore, by the books only in the most general terms; the work of the permanent officials of the Civil Service and the actual part which they play in the national administration - these are all matters in which the practice may differ widely from the theory of the Constitution, even if and when the latter can be defined with tolerable accuracy.





Unitary or Federal.


A final question remains to be answered.  The English Constitution is largely unwritten, depending as much upon convention as upon law; it is in exceptional if not unique measure flexible; it represents organic growth, not a manufactured product; above [begin page 165] all it is Parliamentary, not Presidential.  On none of these points is there room for doubt.  As to the final basis of classification there is.  Must the English Constitution be assigned to the unitary or to the federal category? 





That the relations of the different portions of the United Kingdom to each other have in the past presented some appearance of federalism is plain; but it was mainly delusive.  The tie which for more than a century (1714-1837) connected England and Hanover was of course purely personal, and was dissolved by the accession of a female to the English throne in I837.  Not dissimilar was the tie between England and Scotland (1603-1707), until it was drawn closer by the acceptance of the Legislative Union.  There was something more of the federal element in the connexion between England and Ireland from 1496 to 1782; but the total repeal of the Declaratory Act of 6 George I, and the partial repeal of Poyning's Law in 1782, weakened the federal connexion, and from 1782 to 1800 the Union was hardly more than personal.  George III was King of Ireland just as he was Elector of Hanover, just as James VII was King of England; but in none of these cases was the tie organic.  Some of the more daring among the American Colonists were disposed to argue, especially after 1765, that the tie between England and the Colonies was equally personal, and that their allegiance was due only to the Crown and not to Parliament.  Legally the plea was inadmissible; the legal competence of the English Parliament to legislate for the Colonies and to regulate trade, if not to impose internal taxation, was generally admitted on both sides of the Atlantic.  Burke would not deny, though he refused to affirm, the right even of taxation.  Clearly then was the tie more than personal.  Much more than personal was the tie which connected England with Scotland and Ireland respectively after the passing of the Acts of Union.  In ceasing to be personal did it become ' federal'?


[begin page 166] 





Sir Herbert Samuel has argued that in the existing� relations between the three parts of the United Kingdom there is much more of federalism than is commonly supposed, and he has supported his argument not only with ingenuity but with considerable wealth of illustration.  First, with reference to the Executive.  In the Cabinet of 1912 there were fifteen members concerned with domestic administration.  Of these four only - the Premier, the Chancellor of the Exchequer, the President of the Board of Trade, and the Postmaster-General - exercised their administrative powers uniformly in each of the three parts of the United Kingdom; and of the four only one - the Postmaster-General - includes in his jurisdiction the Isle of Man and the Channel Islands.  Of the rest, three - the Chancellor of the Duchy of Lancaster and the Presidents of the Boards of Education and Local Government - are exclusively English officials; the jurisdiction of the President of the Board of Agriculture and Fisheries is also confined to England (including, of course, Wales) save in respect of the diseases of animals which would seem to be common to all parts of the United Kingdom.  The Lord President of the Council and the First Commissioner of Works have jurisdiction over England and Scotland but not over Ireland; while the Home Secretary is in a curiously anomalous position: as regards industrial questions, the admission and treatment of aliens, and similar subjects he is the Minister of the United Kingdom; in a judicial capacity and as responsible for prison administration his functions are confined to England.  In Scotland the Secretary for Scotland doubles or rather quadruples the parts of Home Secretary and President of the three Boards of Education, Agriculture, and Local Government, while the Chief Secretary to the Lord Lieutenant of Ireland is at once Home Secretary and President of the Local Government Board.  Yet both these last-named officials, the Scottish and Irish Secretaries, as members of the Cabinet of the [begin page 167] United Kingdom are responsible to the Imperial Parliament.�


 


The Legislature of the United Kingdom is theoretically unitary, but even here there is a vestige of federalism in the practice of referring Scottish Bills, after second reading, to a Grand Committee consisting of the whole body of Scottish members, with the addition of fifteen English or Irish members specially appointed for each Bill.  There are also unofficial Committees of Welsh and Irish members which, though purely informal, exercise considerable influence upon the actual course of legislation.  Moreover, though the Legislature itself is unitary the resulting legislation is not.  Out of 458 public Acts passed during the decade 1901-10 only 252 applied uniformly to the whole of the United Kingdom.


 


The Judiciary is more definitely federal in character even than the Executive, much more therefore than the Legislature.  Scotland in the Act of Union stipulated for the continued existence of the Court of Session, the Courts of Admiralty and Exchequer, for an independent panel of Scottish judges qualified by service in the College of Justice, and that 'the Court of Justiciary do also after the Union and notwithstanding thereof remain in all Time coming within Scotland as it is now constituted by the laws of that kingdom and with the same Authority and Privileges as before the Union'.�  In particular it was 'ordained that' no causes in Scotland be cognoscible by the Courts of Chancery, King's Bench, Common Pleas or in any other Court in Westminster Hall'.  To this rule of complete judicial independence there is only one exception: the fact that the supreme appellate authority is vested for Scotland as for England in the House of Lords: but in that House, under the [begin page 168] terms of the Act of Union, sixteen Peers of Scotland have a place. 





Ireland, under the Act of Union, was to retain a; Court of Admiralty and a Court of Chancery, but the provisions as to a separate judiciary were less precise and elaborate than in the corresponding treaty with Scotland.





Both Scotland and Ireland retain their own Law Officers: Attorney (in Scotland known as Lord Advocate) and Solicitor-General.  Ireland has in addition her own Lord Chancellor.� 





Yet notwithstanding many and striking elements of federalism the Government of the United Kingdom is technically unitary by reason of the fact that Sovereignty over all parts of the kingdom resides in the King in Parliament. 





By parity of reasoning, but with even less regard to realities, we must describe the British Empire as a unitary State, despite the existence of Legislatures, largely though not completely independent, in all the great self- governing Dominions. 





The unitary character of the Empire is even more conspicuous in the executive sense than in the legislative.  The King-in-Council is throughout his Dominions supreme.  Hence, all questions of foreign policy, and in particular questions of peace and war, are still under the exclusive control of the Home Government - a truth conclusively demonstrated on 3 August 1914.�  It should be added that the Judicial unity of the Empire is still preserved by the Judicial Committee of the Privy Council.  That Committee, composed of some of the ablest and most distinguished lawyers in the Empire, still acts as a Supreme Court of Appellate Jurisdiction for the whole Empire.  To the man gifted with the seeing eye [begin page 169] and the hearing ear there are few things more impressive than to penetrate into the dark recesses of the Privy Council Office in Downing Street, and, amid surroundings characteristically unpretentious to the verge of dinginess, listen in succession to cases which come before this supreme tribunal from Canada and Australia, from India and South Africa, from the Bermudas and Hong-Kong. 





As yet, therefore, it is not merely permissible but obligatory to assign both the United Kingdom and the British Empire to the category of unitary States.
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