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The Cafe of the Abbot Part IYE

And for the better Underflanding of the Reafon of it, ay
of the Books which have treated thereof, it muft be know,
That it is enalted by a Statute made 18 Z. 1. called i
rurvin de (a) Quo Warranto novunt, concerning the Wiy
that is called Quo Farrauto, our Lord the King hath efty
blithed, that all thofe who claim to have quiet Poffeffi
of any Franchife, before the Time of King Rickard, with
out fnrerruption, and can fhew the fame by a lawful Ey
queft, fhall well enjoy their Poffeffion. And in Cafe thy
juch Poffeflion be demanded for Caufe reafonable, our Lo
the King fhall confirm it by Title. And thofe that hay
old Charters of Franchife, fhall have the fame Chartersad-
judged zccerding to the Tenor and Form of them: An
thofe that have loft their Libertics fince Eafter laft paft, by
the aforefaid Writ, according to the Courfe of pleadingn
the fame Writ heretofore ufed, fhall have Reflitutiond
their Franchife loft ; and from henceforth they fhall haw
according to the Nature of this prefent Conftitution.

Inz E. 5. 29. The King brought a Quo IVarranto &
aainft Reg. Aortimer and Foban his Wife, before Jufticesin
Eyre in the County of AMiddlefex, to fhew by what Warnm
they claimed to have Conufance of cvery manner of Pleas
well of the Crown as other, contra voluntatenz noftram, i
their Manor of 7. where Roger de Mortizser and Fobay
faid, That [Valter de Lecy Anceftor of the faid Foban wy
feifed of the faid Manor of 7-and of other Lands after Time
of Memory, thatis to fay, in the Time of R. 1. and had the
{z1d Franchife to have Conufance of Pleas in the faid Mana,
long Time before R. 1. from which Walrer the Inheritang
defcended to many Davghters, and conveyed Part after Par
tition made, to the Wife of the Defendant, in Allowance of
other Lands, &c¢. and the Defendants prayed in Aid of the
other Coparceners, and the Juftices denied the Aid, and
becaufe the Defendants held themfelves to the Aid, and
would not fay other Thing, the Juftices in Eyre forejudgel
them of the faid Franchife, and thereupon the Defendants
brought a Writ of Error cut of the Chancety, returnable in
the King’s Bench 5 and the fir{t Judgment was reverfed fo
two Realons, which Sir Feffi Screze openly declared. &
That the Juftices cufled the Defendantsof Aid,where the
Aid was grantable. 2. That they have forejudged the De
fendant of the Franchife; 7. e. to torfeit the Franchife for ¢
ver ; for in fome Cafc the Franchife ought to be feifed
into the King’s Hands, 2nd in fome Cafe feifed asin
his Right till he has made Fine, and in fome Café
fhall be forejudged : But Forcjudger holds for ever:
And  thereforc  therc Strope faid, we fee by this

z Record
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¥ Record, that the Juftices oufted the Defendant of the Aid,
® where by Law the Aid is grantable 5 and further awarded
® that they fhould be forcjudged of the Franchife, becaufe
& they would not otherwife plead, but held themfelves to the
& Aid; where for want of pleading the Franchife ought not
% 10 be forcjudged, but feifed, altho the Defendants anfwer
& 1.2 not been fufficient ; therefore the Court awarded that
3 the Judgment be us crroneous, &c. and for null held, €&,
o and fue you ro have the Franchife.
# Dyt Nota T oodor that it is to be underftood, and fo it
B may be co v ny the Book, That the faid Franchife had
Bbecn all ¢ v« Tutlices in Eyre. And therewith agrees
RS H6 v « 1 w45 if a Man has Allowance in (a) ¢ Inft. 291
BEyrcol 1 + ch lye in Point of Charter, as to
Rhave Cowt "¢~ 45, €. that he may prefcribe (by
the Felp of v+ nwance of Record) in fuch Franchifes.
B And fo, as it loov s s the faid Statute of 18 E. 1. well ex»
dpounded, that is .~ iy, That the Party who has fuch Al-
#lowance, which is fuch Poffeffion as the Statute intends,
fmay prefcribe in fuch Franchifes which lie in Point of
Charter.  And it {tands upon great Reafon for the Charter
dmay be made before the Conquett, and of fuch Antiquity, that
eCharter it felf and cvery enrolment of it isurterly perithed
#and confumed ; and therewi+h agrees 8 H. 8. (0) Keilway (6)2 Inft.28n
1 fupra.  And as to the Obiettion which was made, that %{S;’f'l’;{;"m’
the Cafe at Bar no Ttial could be by the Country, whether Ancea 28.4.
e Abbot had Felons Goods, vide 8 E. 3. 10.0.85 11. 4.
obn brought a Replevin of Sheep againft the Abbot of
eterborongh, and diverfe others, The Abbot avowed the
aking by Reafon that he is Lord of the Hundred of F.
ithin which Hundred he has Franchife to have all the
hattels of Felons and Fugitives within the fame Hundred
take them by himfelf or his Officers; And that Robers
Porter flole the faid Sheep, being the Goods of the
id John the Plaintiff, and would have driven the Sheep
forefaid through the Town of C. within the fame Hun-
red; whereupon the faid Abbot and the others, would
ave arrefted the faid Robert as a Felon, and thereupon
obert fled to the Church of Libbone, which is within the
ame Hundred, and there before a Coroner of the faid
raounty he confeflfed the faid Felony, and thereupon he
fade Abjuration; fo the Abbot is feifed of the faid
98heep, as of his own Goods by his fuid Franchife. To
Evhich Avowry Exception wastaken, becaufe he claims carally
¥ clonyin & Fugitivorum, and has not fhewed Title of Right,
: as
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a8 to fay, That he and his Predeceffors have been feify]
from all Time (that is to fay with Allowance zr fupry)
or by the King’s Charter. To which it was anfwered, By
afmuch as he has faid, that he has fuch Franchife, he neeg
not to fhew the Plaintiff by what Title he claims to hay
fuch Franchife: But when the King brings his (2) 9
sparianto againt him; then muft he thew his Title. Ay
the Plaintiff was awarded to anfwer over, ex guo Jequitay,
that the general Avowry, that the Abbot had fuch Fry.
chife, that is to fay, to have Felons Goods within the fai{
Hundred, being awarded good, that it is iffuable and ui.
able by the Country, whether the Abbot had fueh Fra.
chife or not ; for if the Matter of the Avowry was not if
fuable and triable, the Avowry could not have been award.
ed to be good. '

As to the 5. Termino Hill. a0 Eliz. Edward (b) Auere.
dith Efqs put in his Claim into the Exchequer for Iffiey
Goods and Chattels of Felons, §¢. within his Manor o
Stokenbam, and of the Hundred of Colridge within the
County of Devor; which fell in Auno 358 356 Eliz. and
the Cafe was fuch: King H. 8. was feifed in Fee of the
faid Manor and Hundred, and inter aliz; by his Letters
Patent, 25 Feb. 35 H. 8. granted to Queen Katharine his
Wife the {aid Manor and Hundred inrer alia for her Lify;
and by other Letters Patent, 28 Feb. 35. granted that the
Queen fhould have, for Term of her Life, within the
faid Manor and Hundred bona & catalla felonum, fugitin
ruin; utlagatorum; &e. Fines, Amerciaments, Iffues, &,
as well of Royal Officers, as of others; &c. annum, diem;
& vaftum, &c. to be difcharged of Purveyance for theX,
his Heirs and Succeffors, and of Carriages; to be exempt
from the Jurifdiftion of the Adniral; and to have Admi
ral’s Jurifdi&ion, and to nominate Coroners and E{cheator,
&c. and afterward Queen Karbarine died, and conveyed
the faid Manor and Hundred by mean Defcents to Quees
Mary 5 who 22 Funii Auno 1. by her Letters Patent grant
ed the faid Manor and Hundred to Fraucis Earl of (1)
Huntington, and Katharine his Wife (late Parcel of thé
Pofleffions of Aargaret Countefs of Salisbury, and after
wards affigned to Queen Katharine for her Jointure) an
that they within the faid Manor fhould have, (4) 1oz, f4iit
eadein, & hujufiuodi Libertates, Privilegia Eranchefit;
Furifdittiones,  &c. quor, qualiay guanta; & quf
predill Comitiffa Sarum, —awt  aliquis wel alig
premiffa auv: aliguam inde parcellam ayte tume ¢

Beniti
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EZfemres, poffidentes, aus feifiti inde exiftentes unquam baby-
erunt, tenuerunt aunt gaviff fuerunt, e, infra premiffa,
sz, rarione Vel prevewt alicujus carte, doni, Jeu conceffe-
!o:zi:, fen aliquarum literarune patentium, &c. To have
'and to hold to them in Tail, with divers Remainders in
i}Tafl, the Remainder over in Fee, with a general Noz ob-

flante and conveyed the faid Manor with all Liberties,

{Privileges, Franchifes, &¢. by mean Conveyances, to the

ifaid Edward Ameredith and his Heirs, And upon all this

 Matter the Queftion was, if Awmeredith fhould have all the

ifid Pranchifles, &¢. which wete granted, as aforefaid, to

EQI_ICCH Katharize. And in that Cafc two Queftions were

Emovcd, one, becaufe the Reference in the Letters Patent

of Queen Mary was general, fo. quot, qualia, quanta, &

que aliquis feu aliqui, &c. And th_cn the Grant of the Li-

berties being general, (2) tot, talia, &c. without expref- (a) Moor 417,
Hfing any in certain, and the Reference being alfo general, it #1%

lyas objeCted it was too incertain in the King’s Cafe: But

the Cale in 20 E. 3. () Avowry was well agreed ; for there (6)20E. 3.
bitho’ the Grant of the Liberties was general, yet the Re- (A;Z?:v yo
lference was certain: But it was refolved by Periam Chief -
WBaron, £ totam Curiam, that altho’ the Grant and Refe-

ktence (c) were general, yet it ought to be applied to a cer- () Plow. 12.b,
tain Particular, as in that Cafe to the Charter made to Q. Cr. El 795,
Watharine. Et (4) certum et quod certum reddi poteft: E,“%‘ 47-8. 52.a:
; ob. 174.
fAnd they agreed that fuch general Grants had been often Raym. 5.
blowed in the Exchequer. The fecond Doubt was, That 10Co. 6.b.
forafmuch as Queen Mary had granted an Inheritance in 643-{“-) 3

fthe Franchifes, &c, fuch general (¢) Grant, with fuch ge- (zd) i'clo‘sézg(_’bl_'
fneral Reference fhould not be applied to 2 Grant which 5 Co. 5. 2.
the King made for Life only; and that was the greater C6°- Lir. 45. b,
Poubt: For it was objected, That if Queen Mary had re- {5 ;ﬁ”'
Herred it to the Charter made to Queen Katharine, yet Herl. gs.
tithout a fpecial Grant, that they fhould have fuch Liber- (¢) ¢ Co. 6.2
gics tn Tail, &c. which Queen Katharine had for Life,

fuch Liberties which flie only had for Life fhould not pafs

fothem in Tail 5 for the Queen’s Grant fhall be taken to a

tmmon Intent: But here the Cafe is ftronger, For the

KCharter of Queen Mary doth not refer to the Charter of

Queen Kathorine, but only by gencral Words, prous aliquis

by aligui, ¢, But it was refolved, That when a Charter

has general (f) Reference to other Charters, it is as (£)i0Co.64a,
much in Law as if all the Charters had been recited, Raym. 54.
firthey are of Record, And although Queen Kysharine Sopia-a e

had
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had the Manor and Hundred but for Life, yet it is withiy §
the exprefs Words of the Refercnce, viz: aliquis feu aligii §
premiffa ante tunc babentes, poffidentes, aut feifit inde ex. |

Cr. EL 798 4ffentes, unquam babuerunt, tennerunt, feu gavifi fuernm g
fo that Queen Katharine was within this Word (feif §
for fhe was feifed of the Manor, &c. And I acquainte]
Pophanm Chief Juftice with this Refolution, and he agree]
with it: And 1t was well obferved, That the Referen
doth not extend to the Quantity of the Eftate, but to the
Quality of the Franchifes, whereof they to whom the Re.
ference was made were feifed, be they feifed for Life, iy

@) Ant. 24. b. Tail, or inFee. - . .

2ra1Boltizo. As to the 4 Point, there are (4) diverfe Manriers of Triy

(6)Mo.621,622. allowed by the Com. Law, befide the faid three mentionedin

bfam&clg’["f 2’ the Argument of this Cafe, that is to fay, of Matters in Faf
fg_g 2.3 1ot by Jurors 3 of Matters in Law by the Juftices; and of Mt
27,28,20.Firz. ters of Record by the Record it felf. Asin Treafon the Tri

Cerss B‘,i.CP"l- al of one who is a (J) Peer of the Realm, 7. e. a Lord of the

;Z’; ?:l B N, Pariiament, fhall be upon an Indi@ment of Treafon or Fe

C.=at. Br. Ju- lony, tried by his Peers, without any Oath, but upon thei

sors 8. 1 H.4- Honours and Allegiances ; but in an Appeal at the Suitdf

(i[')a:" Co.16.b @ Subjett they fhall be tried per probos & legales homiu

4 Co.93.b.  juraros, &c. 10 E. 4.6.b. &c. (¢) Cuftoms and Ufagesd

Fad.340.  every Court fhall be tried by the Judges of the fame Cou,

%;}f . i, if they be pleaded in the fame Court, 11 E.4.2.5. In()

Trial 6.2 Rol. Dower or (e) Appealbrought of the Death of het Husban,

s77-+I0lt279. or in Affife brought by 2 Woman who was the Wife of 3.1

ﬁﬁ?%s ‘pllf" the Tenant or Def. pleads that the Husband is living, t

1 And. 20, 2. 'Trial fhall not be by Jury, but by the Juftices, upon Proch

1;E.3.50b. Br. made before them, for greater Expedition, 6 E.3.29. 17 E3,
gg’gtl flj ?jg 50. 43 Af.p.26. 8 H.6.25.a. 33 H.6.8,9,10. Diverfiny|

Raft. Ent. 228. Conrts 119. 36 Aff. 5. Vide 39 Aff p.9. 43 At s In a Wt

a.xiz. Trialss. of Error toreverfe a Fine for Nonage, or In an Audits qit
gr) *irpg;:flé'; rela to reverfe 2 Recognifance or Statute for Nonage, thet

2 Ror.577. . the Age fhall be tried by the (f) Infpetion of the Juftics,

() 1Bulft. 130. and not by the Country ; for that which Judges of Record &

y ':{’;:1 r:fp;;; as Judges, fhall not be tried by Jury. If an Infant appearshy

Co. Lin. 3555, (8) Attorney, it is Error, but it fhall be tried by Jury, and

(g)1Bulitr.130. by the Juftices; for the Making of the Warrant of Attornef

e 7195 is the A& of the Party, without Examination of the Juftics

1. J3C. &20, .

—1,2:2, 581, Andyetthe Appearance byAttorney is recorded by theCour,

bori. 130, and therefore 1f the Plaint, makes Attorney in Courr, and th
2%2rd212.213 Def, pleads that the Pl is dead, and one appears and fifs

- 155 . pal. he is the Plaintiff; which is denied by the other Party, Th

i1, 325, 252 Juftices fhall adjudge if he who now appears be the fant
54559395+ Perfon who before made an Attorney in Court 5 and thert

“21 252, With agrees 34 H.6.43, Ifthe Ten'tin a real Aétion voudht

ot
e
o
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a5 heit within age, or if the ten’t for life be impleaded, and
¢ prays in aid ofﬂ._in revon witl}in age,and prays that the pa-
ol may demur,&5¢. inboth cafes, if the demandant replies that
¢ is of full age, it fhall not be tried bythe country for the
reat delay to the demand’t; but a writ fhall be awarded to
he theriff, commanding him 94’ ve.fz, tali dic pred’ A. ut
er afpelt’ corporis fui t;'aﬂﬁzzre Dpoterit prafar’ fuftic’ noftris
pred A.fit plene etat’, necne, ¢, Vide 11 E.2. Accompt (4) {“[){(‘,]B“m-‘!“
2133 B.3. Accompr 130.85c.(b) Maibemmay be tried by in- 5y, Rol 575,
peétion of the Court, 28 (5.2 1 H.y.53.0. 11 E.4.2. If quefti- Br.Trial 57,60,
%n be made if thefe be the fummoners or viewers which ap- g." . Alép- 46,70,
at, it fhall be tried by the examinat. of the juftices, 33H.6. Plow. 125, 5"
.Earl(¢) or not Earl, Baron or not Baron fhall not be tried (c) 6 Co. 53.a,
jury, nor by the juftices, but by the K.’swrit,as appears in Z:Sgi'n"f &
¢ Countefs of Rutland’s cafe,in the 6 part of my Rep.35 H6. 13Cor050.05.
¢.85c.19 E.4. (4) in a plea of alien born, the league between Co. Lit. 16 b,
fihe K. and the foveraign of the alien fhall be tried by the re- g?‘lea’ﬂ”zf 3
%ord of the Chancery, for every leagueis of record. And ge- 4‘1[.7"5,_ Chat
“perally all matters of record fhall be tried by the record it felf, lenge 1.
bnd not by jury, or otherwife, 19 H.6.52.9 H.y.2.4.5 E.4.3.4. \zv;.oAﬂ‘. 24
¢H.7.3. 1H.7.29.0. Plow.Com.251.4. If antientdemefne be , lﬁft? 500
eaded of a manor and denied, it fhall be tried by the record 2 Rol. 575.
{ the book of (¢) Domefday in the Excheq. but if iffue be | oltea 49. 2
: e q s V19E. 46.b.
ken, that certain acres are parcel of the manor, which is an- (;)'py. ;0.
ent demefne, it fhall be tried by jury; for it can’t be tried pl. $7.
ythe faid book, 22 4 4s. But vide 44E.3.32.4.in (f)an at- H;,)ll: 183.
chment upon a prohibition they were at iffue, if the fuit f)';.fé’_ Ac.
s court-chriftian was for tithes, or for rent referved, and it tachment, fur
as tried by jury, and nat by the rolls of the Bifh. for they prebibition 6.
re not of record. The fame law of all other courts, which are gy propin ‘;"t
ot of record, 34 H.6.49.4. 9 E.4.43.and therewith agrees 44 F. (g) Poftea 41.2.
324.and (g probate of awill fhewed forth under the feal of Bg' lfi"’g‘é“‘
¢ ordinary, yet the other party may plead, that he who is ;Ci e itop-
ead died inteftate, as it is held 44 E. 3, 16.4, So if iffue be Plowd. 282.a,
aken upon the probate of a will, or if adminiftration was ?‘)’(;g'%}" 36.
ommitted (altho’they fhew the Bp’s let. teftimonial)it fhall ©-ph 353
¢ tried by jury; and therewith agrecs 13 ELDy. () 294.b. (5) Dyer 294
id.21 H.6.2.4.7. When a man is found ideot from his birth by ®-7-
flice, he who is fo found ideot, (falfly as he fuppofes) may
ome in perfon into chancery before the chancellor, and pray
hat before him and fuch jultices or fages of the law, which
¢ fhall call to him (and are called the K’s.counfel) he may
¢ examined, if he be ideot or not ; or his friends may fue a
ft out of the chancery, returnable in the chancery, to
ting him into the chancery, ibid’ cor’ nob’ & confilio noftro
waminand 5 and if it be found upon fuch examination, that
¢ 1s no ideot, the office found thereof, and the whole
xamination which has been made by force of the writ, or

be K's, commiffion, is utterly void, without any traverf, or

XLl
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snonflransdedroit,or otherfuit, as appear: by the regifter &3 1
N.B.(£)235. vid.16 E.3. livery 50. Nota Lett ,now by the Sy,
madeas’ 32 H.8. c.46.Ideotsand their landsare in the furveyqf
the court of wards,&5¢. An(JJapoftate fhall becertified byt
abbot, or other religiousgovernor to whomhe owes obedienc,
E.N.B. 233. regifter 267.4. In fome cafes, asin(c) generalby
ftardy,(d, excommengement,loyalty of matrimony, profeffion,
and divers other ecclefiaftical matters fhall be tried by thecer.
tificate of the Bp. In appeal,and upon approvement,the Defiy
fome cafes may plead, notguilty, and try itwith the P1. by con.
bate, or (¢) battail in proper perfon before thejuftices, 17 451,
(f)19 H.4.3. Soinawritofright the Ten’tmay join iffuc upm
the meerright,and tryitby combate or battle by hischampio,
with afreeman the championofthe demandant (and notinper
{on) before thejuftices, 9 E. 4.3 5. 4.(g) 1 H.6.6.5.5.H.6.55.b. Ifi
be inqueftion whether the Sheriff made fuch a return, itfhl
betried by theSher. 9 H.4.1.4.. trial by certificate of the She,
upona writdire&ted to him incafeof privilege, ifone becitizen
(2)orforeigner, 1cH.6.10.1faqueftionbe made if fuch 2 onele
Sher. itfhall be tried by the exam’onof the Sher. himfelf, 10
4.7-b. yet he is made bylet. patent of record, and thereforeit
may likewife be tried by record, 32 H.6.26.0. A return madeby
the Under-fher. if it be denied, fhall be tried by the Under
Sher. and the Sher. can’t difavowit, if he confefs him to behis
Under-ther,10H.4.7.b. If anapprover {ays that he commencd
his appeal before the coroner by durefs, it fhall be tried bythe
coroner, and if the coroner denies it, he fhall be hanged, 124
29.12 E. 3.Coro.118. Trial if the Stat, fhewed forth be thetns
Stat.ornot fhall be bythe exam®on of the mayor and clerk of the
Stat.who took the Stat.and not by jury, F.N.B.104.2. Regift:;
E.5.42.(k)Cutt.of Load.fhall be tried by the mayor and alder
men,andcertified by the mouth of therecorder, 5 E.4.30.215
4. 16. Inanaflife the ten’t fays that the lands are feifed inthe
K’s.hands, it fhall be tried by theexam’onof the efcheatorgll
4.1.58 4 16.1f onein avoidance of an (/) utlagary alledge, the
he wasin prifonatBourdeanz ultra mare,in fervitiomajorisk
Bourdeaux,it fhall be tried by thecertificate of the mayor 4.
4.10. And in like cafes fuch trials fhall be by the certificate o
the marfhal %, of thehoft, 21 E.4.10. Lit.21.F.N.3.8 5.andby
the Capt.of (#) Calice, 21 E. 4.11. 1 H. 7.5.by ameﬂ'engerofa
thing done beyond fea, asin (o) Bartie’scale, 2 El.1y6.vid1ch
3.4. At the petit cape, theten’t faid thathe was imprifoned;
daysbefore the default,and 3 daysafter, it fhall be tried bytht
exam'on of theattorney 15R.2. Examinat.22. Notattached b
15daysin affife, thall not be tried by jury, but by exam’on of ht
Bailiff; fo that the ren’t was not flummoned Jecundum legi
terre, thall not be tried by jury, but by wager of Jaw, an
wager of law countervails a jury ; for the tenant fhall mak
bis law de ducdectma wany, i, e. eleven befide him
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§ fcif (and that for to dvoid delay) unlefs it be againft a
§ Corporation, as Mayor and Commonalty, for then it fhall
4 po tried by the Country for Neceflity, becaufe he can’t

I waoe Law. In a Writ of Decesr, upon a Recovery by
% Default, the Trial fhall be, if the Judgment was given up-
§ on the Pesit Cape, by the Summoners, if upon the Grand
§ Cape, by Summoners, Pernors, or Viewers, and not by the |
2 Country, 48 E.5.11. 4. So if a Recovery by Defaule ina,

% teal Adtion be pleaded, to which the other fays, not com-
g prifed, it fhall not be tried by Jury, but by the Summon-

2 ers and Viewers, 10 H. 4. 7. and yet there is no Remedy if
8 they fzy fallly 5 and therefore ubt eft majus periculum, ibi
i cautius eft agendum. The Caufe of Challenge, fhall be tried
| by two (4 ) Triers to be aPpointed by the Juftices, 9 E. 4. (4)2Ral. €63,
t 5.0 15 FE 4.24.2. 4 F. 4.18. 18 F. 4. 18.24. 16 F. 4.7.D. G64-
¢ 14H. 7.1.0. 19 H.6.48. 0. 20 Aff. 15. 7 H. 4. 46. 2. But

§ Trial of any of the Grand Jury fhall be taken before four
% Knights, Alfo Trial maybe in Debt upon a fimple Contract,
& Detinue, &e. either by Wager of Law of the Defendant
® himfelf, or by Juryat the Defendant’s Ele&ion, ¥ide 30 Aff.
: 7.19. Trial by Jury of Attornies of the Common Pleas, and
| the Exchequer. As to divers other Trials, as 1. Per (&) me- () 10Co.104.2,
L dietasem lingue. 2. Por primos Furatores &8 alios, & per ¢ b1 s
{ primos only, upon not comprifed and Certificate of Affife. 818, 341.
k3. By Jury with Witneffes adjoined. 4. By Trial by Grand ?Y' 144-PL 59,
§ Affife, above the Number of 12. that is to fay by 16. 5. By Dl 25 ol s
vial in Aftaint by 24. 1 have omitted thefe and divers o- Jenk.Cent.216.
er the Like, becaufe they are Trials by Jurors, and for 3 [“f;" "'é
em, vide 22 E. 3.14. the Statutes of 25 E.3. Stat. Staple, i:’;na b.omﬂ'
8. 29 E.3. Stat.Staple, ¢.8. 21 H.6.4. 28 E.3.¢c.14. 2 H.
6.3 8 H.8.c.28. The Stat.of York, cap.z. 43 E.3.2. 34 E.
34 1L AL po19. 7 Aff-z0. 18 4L fuxr. 29 4f. 57. 40 4.
4 30E.3.8.0. yH 4.4. sH7.8.b. 44 19. 22 4ff16.
9 A4l 1. 31 Af.p.6. 3844 sodf 4. 48 Afx. sH.s5.
HS.5. 4 H.6.28. 12 H.4. & cetera pasent. Concerning

rils by particular Cultom, I wholly omit them on pur-
ofe, It appears by antient Records, as well before the

onqueft as fince (for no Credit is to be given to Conjec~
ures) that then there was another Manner of Trial in cric

inal Caufes, and that was callhcdhOr/lﬂliuiiz, and in the
axon Language (c) Ordel, which is as much as to fay, ¢,y seld.
Lpers Cringzz'ﬂzgs; for or in the faid Language is pr}i,-’ {34) Bs.d Jans
stive, and del is part, 7. e. w0 Party, or Not gualry, Sl Glofl
nd then the Defendant being arraigned, and plead- ~ oo™
g 1ing Not guilty, might choofe whether he would put himfelf
, upon

%
%




2 Infh 228,
3 Inlt. 157,
558, 159.

The Cuafe of the Abbot Parrly,

upon God and the Country, which isupon the Verdié of 1
Men (as they do to this Day) or upon God only, " and there.
fore it was called Fudicium Dei, preluming thar Gof
would deliver the Innocent, f. if he was of free Effate,
then per Ignein, ft. to pals over novens vomeres ignitos my-
4is pedibus, and if he efcaped illefus, then he fhould be ac.
uitted, and if not, he fhould be condemned, & /7 pars re
}z.’it [ervilis conditionis, then he might put himfelf upon the
Trial of God, fe. per aguam, and that in diverfe Manners:
All which appear in Lambard wverbo Ordalium , with 4l
the fuperftitious Vanities appertaining to it: And thereof
Glanzil wrote, who wrote in the Time of H. 2. lib. 14,
cap.1 8 =. & 19 Regis Fobannis in turri Londow’ memby
5. Rex Petro de Scudamor & aliis, &c, Mandamus vobis
quod conveniatis win cuie Vicecows' noftro Winton® a4 dien
& locuiz comperentem, & tanquam Fufticiarii noftri coi
Jasiatis judictum ferri & Robin' fre' Petir pas, quod el adji-
dicaruineft per Fufticiarios noftros itinerantes rempore inter-
Aitti, & tunt caf non potuit quia appellarus fuit de worte
l’omi;s_i,s,':%ys‘qu legem inde ceperitisyYaciasis inde quod ji-
dicinit dedertt, mandamus enim Vicecons' noftro Wintoniz,
&6. This Manner of Trial was called - Pulgaris purgatu,
utterly forbid by the Cannons of the Church, as Tempw
tions of God, and not lawful Trials, and that they wer
Invented fabricante Diabolo: Et in Gloff. dicitur, Vilg
ris purgatio probibetur, quia fabricante Diabolo eft inven-
2a, cunz fit contra preceprume Domini, Non tentabis Di
minume Deum tunm. . .
And afterwards the faid Trial called Ordel, viz. judi-
um iguis & aque, was taken away by Parliament : And
that appears Roz.Pat. Anuo 3 H. 3. membr. 5. For the Re-

cord fzys, Provifuwe fuit per Regem & Concilium, .
And this was the true Manner of the faid Trial of 0r-
del: And altho’ it was firft forbidden by the Canons, yetit
remained in ufe within this Realm, till it was utterly taken
away by Authority of Parliament. And Monomachia, i.c.
Duellum is alfo forbid by the Canons, but yet forafmuch 2
it is not taken away by Parliament, it (in fome Cafe asap
pears before) remains even to this Day. Of this Manner of
Trial by Combate or Battle, not only Glaavil writes lib. »
¢ap. 3.4 & 5. as he writes alfo of Ordel, but Braton ih
3.9rafary. cap. 21.fol. 140, And Briton cap. 22, writes only
0
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f the Trial by Battail, and not of Oydel, becaufe that,

hen they wrote, was utterly taken away and condemned,

ide Deuter. cap. 18. ver. 10, All which (becaufe many 2 Inft. 248,
ave erred in this Point of Antiquity) I thought worthy to

¢ imparted to the ftudious Reader.

Bucknal’s Cafe.

P.chl:. 42 Eliz. in Bucknal's Cafe in the Common Pleas, Cr. &L 459,
divers Points were refolved, 1. That there is a Diffe- g"gf*‘-‘ 18
ence when the Lord in his Avowry varies from the Truth F.ON.B'.)xb.;é.gli.
fthe Quality of the Services, by Colour of Seifin and Pof- Pl Comn,9s.b,
effion which he has got from his Tenant; and when he .
aries from the Truth of the Quantity of the Services, by
eafon of Seifin which he has got of z?ore than he ought to
ave of the fame Nature 5 as the Cale there was: Bucknal
vowed, becaufe the Plaintiff held of him certain Land, by (s) Co, Liz,
fealty, Rent, and Sute of Court, and alledged Seifin () of 153. &
Il and for the Rent Arrear, &c. where the true Tenure
ias by Fealty and Rent only, in this Cafe the Seifin of the
ute 1s not material, becaulg it is of another Quality and
Tature, and the Tenure originally was not charged with a-
y Service of fuch Quality as Sute, and therefore in fuch
Al the Tenure is traverfable. But where the Rent was
& per an. if the Lord has got quiet and voluntary Seifin of
lore Rent than he ought, 25 of 5 5. (without any Coercion of
iftrefs) there becaufe the Tenancy is charged with Service
fuch Nawre and Quality, and it is not to be prefumed
ut the Tenant would voluntarily pay more Rent than he
ight, therc the Seifin in an Avowry is traverfable, and not
¢ Tenure. And the Stat, of Mag Char’ ¢. 10(b) Nullus di- (8)2 In.21,

mgatr ad faciendume majus fervitinme de feodo militisyuse ¢ §g5 g
EF

A¢ Plowd. 243, bs
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Bucknal’s Cafe. Partiy )

de alio libeiro 1enemento, guom inde debetur, by Conftruiy
estends to theRight,and not to thcPoffeflion : To whichpy. [
()2 Toft. 21 pofe on that Afi the Writ of Ne 1a) z7gjaf.te vexes, whichi
¢ Co. 65.2.  inthe Right, is grounded; and therewith exprefly age: [
Piow.z.35.5. F.N. B. 10. . & Regift 4. 4. Vide 10 . 3. 25. 22 B, B
18. 4. 2nd this alfo appears in the old Book of 18 E.», A
vowry 217.  In Repl brought by R. the Defl avow'd upn [
the DL becaufe ore C. was feifed of the Tenancy, and helif
o’the Avowant by Fealty, and 2¢ 4. per gin. of which S |
vices he was fcifed by the Hands of C. &r. as by the Hud
of his very Tenant, which C. enfeoffed the Pl and for 20/
Arrear for one Year he avowed upon the Pl to which th
PL. faid, that the faid C. his Feoffor held of the Avowen: y[f
Feaity and 12 4. and as to that nothing arrear. To whihJ
bar of the Avowry Exception was tzken, becaufe he dit j
pot anfwer to the Seifin.  To which §hard of Counlel with
the Pl anfwered, That the PL is a firange Purchafer, wher: J
he can’t have a b) Nt injufle veaes, whercfore he oughtn [
difcharge himfelf by Plea. But Sir IFilliam Bereford Ch |8
Juttice of the Common Pleas, gave the Rule; You my
fay that the Scifin was by outragious Diftrefs, and that yu [
do not fay; whercfore we hold the Scifin rightful, and yu i
do not denv the Seifin; and therefore advife of it: For g
which Reafon §ferd by the Rule of the Court traverkd
the Seifin. In which was obferved the great Regard de i
ancient Judges had of Seifin and Poffeffion to mainzain it: €
(¢} Mag. Clar. gainft the faid Statute of (¢) Magia Chaita, oltho’ the AL
Ao, , Wwasin the Negative, and therefore the flronger. Fisey
et E. 1. Diftlgincer 3o, an Infant fhall anfwer to the Seiin [l
had by his own Hands: in 8 E. 5. 1& 5. Robert de Wit i
bovfe Archdeacon of Riclzizond, brought an Affife of Di I
setiz Preferrinent againtt the Prior of Pomfict, and prayel
that the Aflife would inquire, whohad prefented the it
Parfon to the Church of 8.Sampfior of 1t org sand afterwards &
Rolerr was Non-fure 5 wherefore it was awarded, that th; ;
Prior fhould have a Writ to the Bithop ; but ceffer caccnd
till the Collufion was enquired of ; and there Sir J/2liion [
Herle Chief Juttice of the Bench charged the Recognitos l
of the Aflife, firft to enquire among themfelves if the W i€
was brought by Collufion, to make the Advowfon come i i
to Mortmain 5 and if they fhould find that the Writ wis il
brought by Collufion, that they fhould not enquire of the i
Right of the Prior, but if they fhould not find Collufior, #88
then they ought to enquire of the Right of the Prioy i
and if he had Right, which of his Predeccffors e
fent, and in the Time of what King. And in Lj8
vidence to prove the Prior’s Right, a Charer o8
King Stepleiz was fhewed, by which the faid King g8

1t
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Part IX. Bucknal's Cafe. 2

he faid Advowfon to fuch a Prior, his Predeceffor, and to
his Succeffors ; and the Enqueft returned and faid, That
the Writ was not brought by Collufion, and further faid,
That the Prior nor his Succeflors had never prefented with-
n Time of Memory, but always the Archdeacon and his
Predeceflors : To which Herle Chief Juftice faid, We have
no Warrant to enquire of the Right of the Archdeacon, but
of the Prior’s Right ; wherefore you arc to fay, if the Prior
has Right, or not; and when the Enqueft were in doubt
what to fay, Herle faid, altho’a Man had Right before
Time of Memory, if he nor his Anceftors were never feifed
after Time of (4) Memory, he is oufted of his Right, and (#) bt 28§,
therefore according to your Intent, if you have faid the
Trath, that the Prior or any of his Predeceflors were nevet
iin Pofleflion after Time of Memory, you may fafely fay
4that the Prior has no Right. B ita dixerunr. Nota Reas
der, I have put this Cafe at length, becaufe it is notable
for divers Points, and chiefly for the great Refpeé the
Judges gave' to the Pofleflion, without regarding any anci-
ent Charter of the King, or any Right by Colour thereof;
altho’ it was Matter of Record, and betwizt the Charter and
the Cafe then in Queftion there were notabove 176 Years;
and that in the Cale of a Prior, who in many Cales fhall
not be fo prejudiced by the Latches of his Predcceflor, as &
private Man,
But in the Cafe of Seifin of more Rent than ought to
§be, that fhall bind inan (b Avowry. But in Ne wmjufle (b))« Co.itly
Queecs, Coffavit, Affife, Refeous or Trefpaft, fuch Seifin of 2 In- 2t
mote Rent fhall be avoided, for there the Tenure and not 1, 1. 79 h,
the Seifin is traverfable : And for thefe Eﬂiﬂ'cércngezyﬁ'ide 18593' 6.2,
310 E, 3, 25, 12 E. 3. Avowry 104. 22 Aff. 68. 2 F3% po B s
B Hs. 4. 10H. 6.5.b. 30 H. 6. 5. 33 H. 6. 44,45. 37 H. EN B0
9625, 12 E. 4.7.0. 16 E. 4. 15. 21 E. 4. 62. F. N. B. 10.
#P0. Com. Woodland's Cafe, 94, 95. 4 E. 2. Avowry 20c.
gnowwithflanding the Statute of AMagna Charta the Lord
ghall avow for Relief according to the Seifin of the Quanti-
Ity of the Knight's Fee that the Lord has encroached, for7es
elevintiz non eft fervitinm, but incident to Service,
§ But this Cafe of Seifin in cafe of Avowry receives certain
tLimitations : For 1. (¢) the Iffue in Tail fhall avoid in an ()i0Cotos.a,
[Avowry Seifin had by the Hands of Ten’t in Tail, 20 E. 3. gr}—f’f- . b,
\uwwry 131. F. N. B. 10. 2. The Succetfor of a Bifhop * '@ 1'%
or Prior, &c. fhall avoid in an Avowry Seifin by the
Hands of the Predeceffor. 3. The very Tenant of the
Land fhall avoid fuch Encroachment of Rent in Avowry;
if he has 2 Deed to fhéw the Contrary ; but none thall
have Contra (d) formam Feoffamenti, but the Feoffees or (4)4Co.rzi b,
¥ 2. his 2 Inlk, 118,

o




(2) 2128t 115,
113.
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Bucknal's Cafe. ParTIX B
his Heirs,10 H.7. 11.22 H.6. 0. FN.B. 1635.18 E. 3.18.; B
E. 327,28 10 E.5.25. 22 E. 5. 18. 28 4f[/33.28 B, E
92. 22 H. 6. 3. 50 H.6.9.33H.6.22. 39H.6.7. 1 E.+ §
24. s H. 5. 4. 14 H 4, 5. 11 E. 3. Avowry 106. 4 E.; E
Aussery 201, 202, 12 R, 2. Avowry 266. that in Avowry [
the Heir of the Feoffee, upon a Deed fhewed, fhall avoid
Seifin by his own Hands, 31 E. 1. Avowry 244, & 31 E1 E
Avoery 241. 6 E. 2. Avowry 216. 4 E. 2. Avowry 200, B
32 E. 5. Avowery 114. & in 19 E. 5. Avowry 122. Wiy g
faid, that he had feen between Privy and Privy, Privy amd
Stranger, and Stranger and Stranger, the fame Point to o &
void Encroachment of Seifin in Avowry adjudged upnm §
frewing of a Deed. And all this is grounded upon the
Statute of Malbridge, ¢.(a) 9. Lui antem per Cartam fn |
certo Jerving tor fulidorum annuatine pro omni fervitiofil
vend” fecffari funt, ad feftam wel ad clind, ccntra forman @
Secffementt de sctero non teueantuy. 4 Encroachment of Sci- g
fin is not material, where there is no Tenure, z¢ E. 4. 2.1
22 H.6.2.0. 5. Such Seifin fhall be avoided by Cocrciondf 8
Dillrefs, 12 F. 4. 7:0. SH.6.17. 2. b. 47 E 3, 1.0. 6 [ @
the Rent be payable at two Days, and the Lord encroache
Seifinat four Days of the Year, and at two Days, where be
ought to pay it but at one, this Encroachment being volu-
tary fhall be avoided in Avowry, becaufe they agree inthe [
Sum, =1 E. 4. 8.

And it is worthy Obfervation, Where and How Scifinin
Avowry fhall be traveried. 1. In (2) Avowry the Tenit
fhall not plead, Never feifed of the Services generally, i
thereby he leaves the Lord no Remedv, neither by Avow
ry, nor by Cuftoms and Services 5 and therefore if he be (] |8
Tenant in Fee-fimple, he ought to difclaim, or he oughto 1
plead out of his Fee, and fo traverfe the Tenure ; and there
with agree 22 H. 6. 3.8 50 H. 6. Avowry 15. by all the
Juftices. And where it is fuid in 5 E. 4. 2. that the vy |8
Tenant fhall not plead out of his Fee, for if it fhould b
found againit him, it is not peremptory to him, but it fhal
be peremptory to the Lord, and fo not equal, and there:

fore in fuch Cafe he fhall difclaim,the contrary tothat isat

Judged in (4} 28 H. 6. 10. in the Point, and Forteft:uc tht 8
fhewed two or three Judgments in Terms. ¥ide 15 E.: |8
Aovwry 21y 23 E 3540 11 H. 4. 10, 12 H. 4. 25 308
6.17. 4. b. & 21 H6. 22, 21 H. 5. 10, and Brook nj
abridging the Saying in 5 F. 4. 2. Hers de fon Jo
15. lays, guod aon cft fex 5 And the Abridgme gE
of Fitzberbert of 35 H. 6. 19. Hors de [ [iJg
17. is not warranted by the Book at large. = MR
who denies Seifin after the Limitation, ought firlt v
acknowledge a Tenure, to the End the I.ord myfE
have his Writ of Cuffoiss and Scirvices 5 as if the L'

.:\\.. B
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Rlledges the Tenure by Fealty, Rent, and Sute of Courts
"3nd alledges Seifin within Time of Limiration, and avows
Hor Sute arrear, the Ten’t may confefs the Tenure by Feal-
%y and Rent; and to the Sute never feifed after the Limita-
gg%ion. And therewith agree 15 E. 2. Avowery 214. (a) 18 F. (a) Frz. Avow.
% 10. b, & 22 F. 3. 32. againft the Opinion ill reported, in ¥ ’
)10 H 6. 6. L. & 7. a. 5 If the Lord avows for Services, fé) Fuz.Avow.
fnd alledges Scifin by the Hands of the Plaintiff} or any o- By, Avow 514
ther in the Replevin, as by the Hands of his very Tenant, Foftea 35.a,

¢ Tenant may-plead that the Avowant was never ftifed

y his Hands, &c. and therewith agree 24 E.3. 50. 19 E.
? Avowry 224. (¢) 22 H. 6.2. b & 3. a. 4 That Seifinis () Firz. Avow
Aot traverfable, but only of that for which the Avowry is 14 '
ipade, unlefs Scifin be alledged of a Superior Service (for * - Avow. 55
%}ich the Avowry is not made) which in Law is a Seifin
idf the Inferior, asin (4) 26 H. 8.1. 2. where the Tenure is (4) Br.ivow.1,
iy Rent and divers other Services, and Seifin is alleGged in
ill, and Avowry for the Rent only, there the Seifin of the
Rent is only traverfable : But if the Tenure be by Ho-
image, Fealty, Efcuage, and Rent of 2 5. and Seifin alledged
i all, and he avows for Homage, he fhall be received to
guverfe the Seifin of the Efcuage, for that is Seifin of the
Homage, 21 E. 5. 52. 4 15 E 3. Avowry 103, 19 E. 2.
) doowry 224. And where it is faid, That when the /)4 Co 8 b:
ord varies in the Nature and Quality of the Services, that
fhe Tenure is traverfable, that is true, when the Tenant con-
§1lcs Tenure in Part, as is aforefaid 3 but he can’t traverfe
fhe whole Tenure 5 as if the Defendant in Reflevin avows
ipon the Plaintiff for Rent and Scrvices as upon his very
henant, the Plaintiff can't fay that he holds the fame Land
B Sranger, without that thar he holds of the Avowant,
ut he ought to difclaim or plead out of his Fee 5 and there-
Nith agree 10 H.6. 6. b. €5 1. a. 35 H. 6. Avowry (f) 57 (F)Finr A
8.6, 25, 4. 11 H. 4 11, 19 E. 2. Avowry 222, 15 vowyad.
B 2. 1bid. 214. And at firft, the Plaintiff in the Cafe at Bar B mvow 26,
fould have picaded, That he held the Land in the Avow-
% and other Lands by Fealty and Rent, witheut that that
K held the Land in the Avowry wodo & forma 5 and the
0urt was moved, If the Plea in Bar of the Avowry was
Bod? And the Plaintiff s Counfel conceived that the Plea
I8 g00d, and they cited the Books in (2)8 H. y.5. 4.8 gg\.(;’@"?- 2
3 /. 7. 25. b, where the Cafe was, That in Replevin the E A
Fendant avowed, That the Pluntiff held of him one A- Plea y3.
e of Land by Fealty, and 12 4. and for Rent Ariear 5
i Plaintiff faid, That he held the f2id Acre, and another
te of Land in thefune Town by the Services of 6 4. abfy;
that he held the one Acre of Avowant_ modo & for-
j and Brian there enccived the traverfe good.  But

Vo3 the

AT N d TR



Al
oo

(
H

2

!
“

,l‘..
S
3

- A
{Z.aVowW,

vy, 40

YW, 20

Bucknal’s Cafe. Partly

the Court preferred the Book of 5 H. 5. 4. 2. where the Cif
was, in (4) Replevii in this Court the Def. avowed, by reafy,
the Pl held of him 4 Yards of Land call'd Crifpinlond by Fey. |
ty,and 1¢ &. Rent per aun. &c. of which Services he was ft;, [
{24,67c. and forR ent arrear. ThePl. faid, that he held of hin,
Yardsof Land by Fealty, and § 5. Rent only,without that thy ¢
be held 3 Yardsin the Manner and Form as he had avowe, |
And Hrli, who gave the Rule, held it no Plea, for as to dif [
charge of s5. Rent, it went in Bar ; and as to that, that he hely
but 2 Yards, it wentin Abatement, and fo contained doubl
and diffurent Matter : Alfo he anfwered notto the Scifin, &, [
wherefore by the Rule ofthe Court, the Pl pleaded in Aba.
ment of the Avowry, and faid that he held 2 Yards of the De
fend. bvthe Scrvicesof Fealty, and 5 5. and the other 2 Yargs
by Feziry, and demanded Judgm. of that Avowry s the Co
clufion of which Plea made it fingle enough : To whichde
Avowsnt replied, that he held of himin Manncr and Formg
he had avowed 5 and thereupon lifue was joined, 2nd ther.
with agrees 18 L. 2.'18. 2.where the Def. in Replevia avor'd
upon the Pl becaufe he held of him a Carve of Land by Hr
mage, Fealty, and 10 5. per an. &c. the PL. faid, That he hei
that Carve and another Carve by Homage, Fealty, and Ren
of 1c 5. as one entire Tenancy, and demanded Judgm. of the
Avowry, which fuppofes the Parcel in grofs by ir felf, ‘ands
good Plea,for otherwife he might be double charged, ) and the
Avowant maintained that the Carve inthe Avowry wasaner
sire Tenancy, & c. But it was refolved, That if the P, agress
with the Avowant in the Services, and varies in the Quantiy
of Land, there a Traverfe may be,without that, that he hos
7i20do & forina, or with a‘Lantiii. And therefore in2c B4,
=0, 21. it the Def. avows becaufe the P, holds 16 Acresofhin
by certainServices,and thePlfays that he holds thofe 16Acte,
and other 16 Acres, without that, that he holds 16 Acres s
tnrz,the Avowry fhall abate, Alfo if he makes feveral Avow
vies, fuppofing two Acres to be feverally held, wherethey
held by entire Services, or econtra. Vide(b) 9 H. 6. 27.0. e
sH 11024 £.2.34.43 E.3.13. 47 F. 3. 5 E. 4. 2. telif
E.o1. Auowery 228, 2 B2, quowry 184, 24 F.3.34. 32 B5
Avswery 114 46 EL 3. 160 41 B, 3. Avowry 39, And after
wards the Pl in the principal Cale agreed with the Avowt
in the Quanrity of the Tenancy, confeffed the Tenure by Fe
zltv and Rent, and as to the Rent, Nibi/ arrear, andtt
verfod the Tenure #m9ds & forina, fc. abfy; koc, that the Te i
nancv washeld bv Fealey, Rent,and Suteof Court, in Mantt B8
apd Form, &c. And the Traverie was good by the Ruieo |
he Ceurr, aithough the Avowry was made for Rentor
. wherzupon Iffue was joincd, and ‘twas found, that il
Land was Leld by Fealty and Rear, and not by Sut o
Coats

.
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part IX. Bucknal’s Cafe. 56
ourt 5 and altho’ the Avowry was made for Rent arrear,
Ryer forafmuch as the Tenure alledged by the Avowant was
Ftraverfed and found againft him, it was adjudged AL 42 €

2
i4

o

%

2,3 El. againft the (2) Avowanr,.fny it would be in vain to (a) Cr.El 750,
dmake it traverfable, and yet if it be found againfl the
% Avowant, that he fhould have & Return, And Zi2, lib. 5.
Scap. Arrorumnent 127, fays, Thszt the Scigniory is entire,
2aitho’ there are divers manner of Services, which the Te-
nant ought to do, and Tenure by Fealty and Rent is an-
fother Tenure than the Defendant has alledged in his Avow-
iry, wherefore Judgment was given for the Plaintiff,
¥ Notz Reader, altho’ the Purview of the A& of (0) 21 H, (6) Anr.21.b.
88.c. 19. be general, Thar the Lord incy cvowe, &c, as in EoMeanss.
% Lands and Tenements within Pis Fee cud Scigniory, al- ECiDK 3.0
%led’ging the faine Lands to be boldei of Pirp, wvithont naming

any Perfon certain, or upon any Perfin cevtain 5 yer all

neceffary Incidents are intended, and therefore the Avowant

oughtto alledge Seifin by fome Hands, () 29 H. 8. 4. D. a- (¢) Br. Avowry
§ grees 5 but the ancient Form of alledging Scifin fhall not be 4
altered, and therefore the Avowry fhall be made generally Lr. Car. 3.
fafter the Stat. of 32 H.8. c. 2, as it was ufed before ; but
the Plaintiff in Bar of the Avowry may plead never feifed
ithin g0 Years, &¢. and therewith agrce 1 AMar. (4} (4)3Cofs 2
S Brook 107, & 14 El Dyer (¢) 515. And if the Lord by }5"'*“""”' o

- A BN Clasne

jthe Star, of =1 H. 8. alledges Scifin in his Avowry, and a- (;yny. 515,
i vows the Diftrefs, as withinhis Feeand Scigniory, and upon pi. icr.
& no Perfon in certain, in {uch Avowry every Plaintiff in the CVCC{“~ 83.
% Rojlcvin, be he Termor or other, may have every Anfiwer $E2 0508
2 to the Avowry, which is fufficient alfo have Aid and cvery
3 other Advantage in Law 5 and it is not now an Exception
hat he is a Stranger to the Avowry 5 for in fuch Cafe, for-
fmuch as the Avowry is upon no Perfon in certain, cither
one is a Stranger to it, or cvery one is a Stranger to it :
: And therewith agrec 34 A8 Br. Avewsy, 113, 27 H. 8.
EAAVELN
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Henfloe's Cafe.

HEﬂﬂOB brought an A&ion of Debt againft Gage and o §
thers, as Executors ; the Defendants pleaded in Abue§
ment of the Writ, that the Teftator made one Hillefley G
executor with them, who had adminiftred, §c. not name
in the Writ, Judgment of the Writ. To which the Phir
tiff faid, That before any Adminftration, &ec. The fil
Hillefley being cited with the others to prove the will be
fore the Ordinary, refufed, and the Defendants only provd
the faid Will, &e¢. upon which the Defendants demurredin§
Law. And it was objefted, That after this Refufal Hillsfy
could not adminifter for two Reafons. 1. Becaufe Hilleflj
may weve the Executorfhip, and fhall not be Executors
gaintt his Will 5 jus Teflamentorum pertinet ad Ordia§
win, as it 1s 12id in (#) 4 H. 7. 13. b. when Hillefley on
refufed before the Ordinary, who is lawful Judge of tht
Caufe, and thereby waived the Executorfhip, and utterl
diflaarged himfelf thereof, he can’t refume it afterward;
as in 2ll Cafes of Intereft and Authorities, when one waiss
and refufes tc t2ke the Intereft or Authority, and efpecid
before & 2w ful judge in an ordinary Courfe of proceeding
he fhoil never after agree to it.  And therefore fuppofeis
this Cafe that Hillefley had been joined in the Writ, ail
he had pieaded, Never Executor, never adminiftreds
Executor, fhall he be afterwards received to admii

fler 2 It was faid clearly no. z. It was flrongly urgﬁdn
Tha
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That if all t.hc Executors are cited before the Ordinary t
rove the Will, and 2ll refufe, the Ordinary may accept ¥lfo
Refufal, and thereupon commit Adminiftration,and afrgr th "
szfuﬁl they {!la.ll never take upon them the éhar e of tlat
Will, nor admlqlﬂer as Executors, becaufe they ha%'c befo]rg
.alawful Judge in an ordinary Courfe of Proceeding waived
it before 3 and if they might all refufe before the Ordinary
and this Refufal fhall bind them, what Reafon is there )lf,'
any of them reﬂ‘lfe before him, waat:it fhall not bind them 2
And as when Executors, (agreeing to the Will) adminift ‘
they can’t afterwards refufe, asitis held in (¢) 9 F. 4. 3 C;’
o Plow. Com, Groishraok’s Cafe 28, So when any of the ()2 -Exec-
Executors ence before a competent Judge, refule, they fhall Eorr £
not after agree. 2. It was objelted that the Bar Jos not B".O’dif’l;x"ygo'
“good, becaule the Defendants have not alledged, that the ' Te* 37" B
Will was proved, according to the Opinions in ( b} s H 1.1 ;
But it was rgfolved without open Argumem’ '1:}17';!: ‘:he
Plaintiff’s Replication to maintain his Writ was not fuffci-
ent; for notwithftanding the Refufal of Hillefley in thi () Dyer 16o.
Cafe, he might adminifter after at his Pleafure. And thes E‘lé i o
Courr took this Difference, When many are named Execu- Moos 233—:
tors, and fome of them (¢) refufe, and fome of them prove grom 13-
the Will, thofe who refufe may afterwards at their Ple%f re Wento 52
adminifter, notwithflanding this Refufal before the Ordiﬁ wen. 4$ >
ry: But if all refufe before the Ordinary, and the Ordinara- ! Rol. 907
commits Adminiftration to another, there they can’t a‘(’tcr}i ;1;":11““7'
wards adminifter: And this Difference is proved by our Swinb. ;;!3
Bonks'x_n 21 E. 4. 24. 4. where it is refolved by the ]u{)}(iccc .3 20.b.
That it (4) 20 are named Executors, and one proves the Ef))r?lr precu-
Wll]: it fu'fﬁceth for them all, and the Refufal before the &) WZT.“- 59
Ordinary is not any Eftoppel againft them to adminifter S g
after when they pleafe in our Law, and we have no Reo; d lzl?{Wd' o
in this Point to the Law of the Chutch: And the Exec?x?f)r s >
who proves ought to (¢) name them who refule in ever AL
Action to recover the Teftator’s Debr, and they may ( fy 'Il:hrckl e
releafe the whole Debt: And it is clear that they w?xo re: “'3”‘-055’;;'3”
i;ufg fhall have an Aion by Survivor. But it is held in 36 H. Kol Rep 176,
5% a. 'That if a Man makes two Executors, and both refule %ixf.) ;gl;)nz%t v
, before the Ordinary, now they can never after adminifter > e
a8 Executors by Force of the Will, for now the Teftator dies s b4 20
gg{) mtbc{{ate: Otherw_ife when one proves and the other rel §§X[§§cig~l;6
hun?f ﬁfore the Ordinary, the other may adminitter with plag.
when he will 5 in (b) 41 £. 2. 22. 4. One Executor U L Rol. Rep.
brought an A@ion of Debr, and fhewed forth the W i1l, shich !‘16 £
ggv\g\g that he had another Executor, and the I)C{:.p‘zc,adcd to 75;L eeers
i Ort;i’trt'h}?t he lsd :}{l%l\ic: To (which the Pl faid, That before o Execators
y he was difcharg'd of the Adminflzation and that he statham Bxe.
NEVEE 1018 4

(4) Poftea37.b,
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never adminifred, and becaufe he might adminifter at }j;
Pleafure, it was adjudged that the Writ fhould abate. Butitjs
()7 E. 3. 120 refolved by Littleton, Newron, and Danbyin(a) 7 E. .13,

r‘xj.‘“'q;'};‘i'_'}rj That if all the Executors refufe before the Ordinary, they

Ex-curors 111, may prove the Will afterwards. Inz2 E.3. 19 5. Delt by
low. 28..b.  (}) two Executors, and Will fhewed, the Def. faid, that iy

S‘I’]lce“g;”\gri the Will 3 are made Executors, the third not named, &,

Exccutors 93 Judgment of the Writ; the Pl replied that the Third refy.
}(;)15 E.3. Fitz. fed before the Ordinary, and would not adminifter, and was
XECUIOTS 30.

(hFir Execu- difcharged by the Ordinary, €¢. and it was adjudged that
tors67. Br. the Writ fhould abate. And therewith agree 15 E.3. (¢ Er- §
Executors 51 ecuizors 8. (d) 42 E.3.26.4.0. (¢) 11 H.4.83.5. 55 H.6.5%.0. §
:’(3:;\5:.}3.8; 21 H.6.23.b. 2 R.3.20.b. But itappearsin (f 50 E.3.0.4
&' B Decss. (€) 3H.7.13.4. That if all refufe before the Ordinary, he
Br.Adminft.20, may grant Adminiftration.

U‘l"a ‘:;‘Y"'}Sm"' =. It was refolved, That in Debr againft one as Executor,
%{_‘}‘dm;m{m_ it is 2 geod (k) Piea to fay That the Teftator made him and
tor 15. Br. Ex- another Executor, who has adminiftred, and is alive, with

f?)‘g:}gz' out faying that the Will is proved; and therewith agres

(o) Doan. 35 () H.6.38.4. 32 (N H.6.25.D. 22 (I H.6.59.D. 3Hy,
pl. 170 Adiminiftration »2. For atter the Executors have admipi-
?ME;; 3€§;a__ fired, and fo have once (#2) taken upon them the Charge of
tors 25, Br.Ex- the Executorfhip, they can't afterwards refufe, (%) 9 .4,
ecurors20 33, 4. 37, Ploww. Comn. Greishrook’s Cafe 280, So that it was

(B Br Excco- refolved, that the Plea in Bar was good: And fo the Doubt

(?) Ficz. Execu- conceived in (0) 3 H. 7. 14. obiter well explained. Alfo the
tors 18. Br.Ex- Pl in his Replication has fhewed, that the Will was proved,

ecarors 78. Br. ¢ :
Doublebleass. &e. and fo, if neceflary, has made the Bar good. Andl

(mjidod Rep. Well agree that _this Cafe was upon manifeft and manifold
213. Authorities and Judgments in Books adjudged according to

(m Fiz.Exect- T gy which was the Reafon that in a Cale {o clear the
tors3s. Br. Ex-

ecer. 4o, oE.+. Judges did not fhew the Reafon and Caufes of the fame
s7.2b. Br.  Differences, nor made any anfwer to the faid Objetion,
Ordinary 13.  which fome learned in the Law defired, for their Satisfadi
(0)Ane37.a{up, .. . .. .
Plow.23:. b, on to be done, As to that itis to be known, Thatitis heldin
Fuz Admumie = R, 3. Teftament 4. That itis but of (p) late Years that the
(%‘;'_1 Ral 2ty Church had the probate of Wills in this Land, until it wasby
Finft. 231,088, an A&, &, For the People have Prabatc of Willsin all other
Pe;h.Sel. 436. Places, except Ewg. and inmany Places in Eng. the Lordsof
’ *1":6;-2?- o Aanors have probate of Wills at this Day in their tempord
Llewam. 27, oo . . - . L
.o 16, ourts. And 7remeil there fai at he is Steward in
s Co. 16. 2. b, C And Jremail there f2id, Thart & S d in his
Caudiey’s Cafe Country, and the free Ten'ts and Bondmen prove their Wills
15id. £5. before him in the Court Baron, and fo it has been ufed from
Vaozh. 2oy, . . £ of .1 . 1
Scldenieridic- 11MC whercol, e and therewith agreed Fineny, and &
von de Terts the Jufticesin 1y Hl-.12.0. That the Probate of Teftaments
T b‘einngeu not to the Spiritual Court, but of late, &6.
camera, 27" they have . nor by the Spiritue]l Law. And Liuziood who
was Doin o e Aichics, wad wrote Fawo Dowr. 1
in
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in the Reign of K. H.6. [iD. 3. Tit. de Teflamentis, fo. 121,
I, confefles that Probate of Wills belongs to the Ordinaries,
de (a) confuetudine Anglic & non de communi jure, and
that in other Realms the Ordinaries had it not: And in
another Place he affirms, the Power of the Bifhop in Pro-
bate of Wills, per confeiflin vegni & fuoruin procernmn ab
antiguo. And 1 have a Book publifhed in Latin, Auns
Do, 1573. by the moft reverend Prelate Mazthew Pay-
ker Archbifhop of Canterbury, very expert in Matters of
Antiquity, in which it is affirmed in thefe Words, Rex
Anglie ol erar conciliorum Ecclefiaftic’ prefes, vindex te-
meritatis Romane, propugnator religionrs, nec yllain babe-
bae Epifeopi authoritatein preter cam uan o Rege accep-
tam veferebam, jus teffamenta probandi ion habebanr, ad.
miniftrationis poreftatein cuique delegore non poterant,
Then forafmuch as probate of Wills is given to the Spiritu-
g} Court, whercof they had not Jurifdiftion before, when
they have proved the Will, their Authority is executed,
and they have not Power to take the Refufal of any when

. any of the Executors prove the Will. And therefore the
Refufal of any of the Executors before the Ordinary in fuch
Cafe is void. The Exccutors have their Title by the Will,
which is temporal, and to the Goods and Chattels alfo
which are temporal, as it is agreed in Plow. Comz. in Gries-
. brook’s Cafe 28c. which Will is compleat as to all Goods
. and Chattels in Poffeffion and Reverfion; and as fhall be
; after faid, to (2) releafe Debts and Duties before any Pro-
. bate. But as to bringing of Ations in the King's Courts,
the Judges do not admit the Executors to fue for Things in
Attion, unlefs they fhew the Will proved duly under the
Seal of the Ordinary: But always the King’s Courts have
ufed to allow the Probate of any of the Executors, to en-
able them all to bring Altions: So that the Probate of the
Will don’t give them any Intereft or Title either to the
Things in Action or in Poffeflion, for they have their Title
and Intereft by the Will and not by the Probate: But yer
without the Probate, the Judges will not allow them  to
bring Actions, and therefore all the faid Books in fo many
Succeffions of Ages, affirming clearly the Refufal before
the Ordinary by one Exccutor, when another proves the
Will, to be void, prove that the Ecclefiaftical Judge has
no Power to take the Refufal in fuch Cafc, for
without Queftion the Exccutor has Power to refufe.  And
as to the Objeftion which bas been made, That he has
once

{#)2 Infh. 488
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Swinb. 351,

(¢ Co Li,
292. b,

low 277. b.
281

5 Co. 28, a,
Hur, 31,
lROl.9l7.
Poltea 39, 2.
10Co g2, q.
Raym. 81,
Swi b, =31.
Moor 119,
ent, §i, 141,
Igi, 121



{s) Asweass.b.

-
)
Ry
@]
]
0
It
1
[
n

1 MY =
-
Q
7

C:..E.s0
~inlogpd
Nov 3

3.
S-iden’s Juril
d.ction e Te-
ftamen s 24,
Carer1ab, 123
1590, 132, i33:
333, 136.

Co. Liz. 133.b.
Swinb. 351,

v Keb. 854.
F.N B.120.d.
{2} Swind. 351.
Carr. 129, 131,

£7) Cat 125,

b

& Zonce Te-

Zdamesus s,

Henfloe’s Cafe. Parr I¥
once waived the Executorfhip, and therefore fhall notof |3
terwards take it upon him; to that it may be anfwered ¥
Forafmuch as the Ecclefiaftical Judge has no Power to re.
ceive that Refufal or Difagreement, it is upon the Matrer [
made to a Stranger, and by Confequence void, and of ny
Force to bar the Plaintiff to take it afrerwards, as inthe E
like Cafe it is refolved in 14 H. 8. and this is alfo affirmed E
by all the other Books, which prove the Refufal void, And E
as to the fecond Reafon, that is to fay, That the Ecclefi. §
ftical Judge may take the Refufal of all, and by Confe- E
quence of any of them; to that it may be anfwered, That E
as origimaily the Ecclefiaftical Judge had no Power to prove [
Wills, but it was given him as appeareth (a) before s fo ori- §
ginally the Ecclefiaftical Judge could not commit Admini. §
firatio:. to any, who might fuc or be fued as Adminiftrator;
hut that alfo was given to the Ordinary by an A&, f. b!

- the A& of (&) 31 F. 3. cap. 11. by which it is enafled,

That in Cafe @ Man dies Inteftate, The Ordinary fhall de-
pute the next and moft faitaful Friends of the Inteftate, wo
adminifter his Goods, which Deputies fhall have an Ation
to demand and recover the Debts due to the faid Inteflat
in the King’s Courts to adminifter, ¢, and fhall anfwer
alfo in the King’s Courts to others to whom the faid Decea-
fed was held and bound, in the fame Manner as Executor
fhall anfwer, and fhall be accountable to the Ordinarics, s
Esecutors are in Cafe of a Will, as well in Time paft,
in Time to come.

Now it is neceffary to know 2 Things. 1. What the
Law was before the Stat. and 2. What Alteration the Stat
of 31 E. 5. has made: And as to the firft, three Points are
to be obferved. 1. That of (¢) dncient Time, as appeats
by Record when & Man died Inteftate, and had made no
Difpofition of his Goods, nor committed his Truft to any,
in fuch Cafe the King, who is Parcns Patrie, and has
the fupreme Care to provide for all his Subjeds, thar every
one fhould enjoy that which he ought to have, ufed by his
Minifters to {eife the Goods of the Inteflate, to the Intent
they fhould be preferved and difpofed for the Burial of the
Deceafed, for Payment of his Debts, to advance his Wikt
and Children, if he had any, and if not, thofe of his

. :-:. Blood. And this appears in Ror Clauf de 7 H. 3. m.16.

,
5 jonii-

(4) DBoua imcllatoruiiz copi folehant in wmany Regl,
£c. And afrerwards this Care and Truft was committed
to Ordinaries, for nonc could be found more fit to havﬁ

fuct
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‘uch Care and Charge of his tranfitory Geods after the
Death of the Inteftate, than the Ordinary, who all his
Life had the Cure and Charge of his immortal (4, Soul, as () Plow 277.2
+ is faid in Plow. Com. 280. i1 Greishrook’s Cafe. And there

fore he was to this Purpofe conftituted in () loco Parentis : (4) Swinb. 351
And that appears by what has been faid before, and alfo by Poftea 40 b.
the Contitution of Jobn ¢) Stratford Archb, of Cant, at 2 ()  1nt. 428
Synod in Lo;zfi(m, Anno Do, 1380. where he confeffed, Carr. 131, f;z..
That the Adnginiﬁration of the Goods of an Inteflate was

granted to Ordinaries, confenfi Regis & Magnatunz Regni.

But no (4) Power was fngen to the Ordinary to fell or give (4)Swinb. 351
the Goods or difpofe of any of ’em to his own Ufe, or any s
other. And yet it is true, as it is faid in the Books, that he

has a Property in the Goods of the Inteftare, but that is fe-
cunduin ‘guzd, and not fzapliciter : And according thereunto

it is refolved per rotam Curiam M. 8 & o El Dyer. 255

+56. That (¢) the Ordinary himfelf had no Authority to 1, p

ell any of the Goods of the Inteftate, altho’ they are in S{sy'””’”&
danger of perithing, Alfo 18 H. 6. 23. b. and other Books a- 1 Keb, 854,
gree, That the Ordinary can’t (f) releafe 2 Debt duc to the Swinb.251,252.
Inteftate, and yet if the abfolute Intercft of the Debt was in % ggl Hféb'
him, he might releafe it, altho he could not have an A&ion, Went, Z50.-

As Exec’ before probate of the Will may (g) releafe a Debt | Joft. 38
due to the Deceafed, becaufe they have the abfolute Intercft gf():g ?fl' lg'a'
of the Debt in them, altho’ they can’t have an A&tion before Plow. z)7i7'- b.
probate, as it was adjudged 2z Communi Banco, Pafeh. (g) taym.481.
1 Jacobi Regis betwixt ( b) Middleton and Rymot, againft (-“(joLfgzm'b'
the Opinion of Weflow, Plow, Coin. 271,278, Greixlﬁ’oak’s Swinb. 281,
Cafe. And that which the Ordinary himfelf might do before Antea 38. a.
the faid A&, he may, in refpect of the Multitude of Caufes ?}g(\; b
within his Diocefe, commit to another: But his Commit- 2812 e
ices can’t do more than he himfelf can ; as it is alfo refolved | FoL 917.
WS&'}’ o ELDy. ubi fupra. 2.1t was not given to the Or- lx\:\)%r")l 153; v
dinary, nor to his Deputies or Committees, that they fhould Weat s L1,
have any Aion to recover any Debt, or to take any Advan- (2%

tage of ar;y Covenant, or of any other Thing in Action, be- ‘é’?, gbﬁolii 5.
fore the faid A&, which is alfo a manifeft Proof, Tha’t the T
Com. Law gave him no abfolute Power in the Goods, for

then the Law would have given him Power allo to recover

the Debts and Things in Action of the Inteftate. And there-

fore in 19 E. 3.Covenant (i) 24. (which was before the A& /1 5140

i 31 £, 3.) in an Aétion of Covenant brought by the Exe- Hfdiction. d[:‘
tutors of N. who fhewed forth Letters of Adminiftration Teftaments 2,
lelivered by the Ordinary, Sir Rich. Wilby Chief Juftice %fz'{:\dmm.‘:
vho gave the Rule, The Ordinary could not have fuch e, o ®
A&tion, wherefore, how can he give this ACtion to another?

?tofzc, A Man has not feen, That the Ordinary fhall have

13
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an Alion but of Goods, whereof they were feifed and f
oufted. F7uby, That's true: And afterwards it was award-
cd that they fhould take nothing by their Writ guin nn
exceutores, & aflio non datur per Staturum. Vide 19 E.,
() wE 3 (2) ddmin'@raron 18. 35 E. 5. Executors 1os. * 11 H 4,
Fuz Ao o 10 H.6. 22 18 H.6.25. 5. 10E. 4. 1.4. E.N.B. 1,
*11H. e-1h Aog2.7. 2. Thatan Action lies (%) againft the Ordinaryor
{535 Cuds. 2 his Depurics or Committees at the Common Law if they
Dy. 233 o Wil intermedic with the Goods, and not pay Debts. And
1Rot ssx. the Stat. of F¥ 2. cap. 19. is but an Affirmance of the
C;'?t-}fm‘-l"- Law before, and therewith agree 9 F.4.33.4. 11 H.y.12,
B Ortearies ¥ 24 Ev3.53. 0. Vide 22 Ro». Adminiftvators 21, and T,
21 Exccurors, 1y E. . Brief 822, 18 H. 4.93. 5. 18 H.6. 23,
Ploze. Conz.257. b. Grenbrook’s Cafe. 8 Eliz. Dyer 247, Bu
Nota Reader, an Aftion lay againft the Deputies or Com
mirttees of the Ordinary, before the faid A&, by the Name
of Exccutors, as appears by 38 E.3.26. & 42 E.5. 2 ¢
multo forticri, an Ation would lie by the Common Law
againft the Ordinary, who is the Principal, and from whon
the Adminiftrators derive their Authority.
{Y3tEzcir.  As to the fecond Point, the Stat. of {¢) 3t E. 3. hu
ﬁ"fi;e;g'_i' made 6 Alterations, 3 as to the Ordinary, and 5 as to the
Plowd.~73. 2. Adminiftraters : Asto the Ordinary, 1. Whereas before the
Stat. he was not compeliable to grant Adminittration, now
by the A& of Parliament he is commanded, and thereby
{d) Cr.Car 6z, compelled to (#) grant Adminiftration ; for the Words of
6. the A& are; The Ordinaries fhall make Depatics, &0
and the Refufal to do it is a Contempt to the King, and
an Injury to the Party. 2. The Ordinaries are refirained
from granting Adminiftration to whom they pleafe, b
czufe now the Adminiftrator by this A& has 2 more able
lute Intereft in the Goods of the Inteftate than the Ord
pary had, and Ability to recover the Debts and otht
Things in A&tion due to the Teflator, where no Remed
is given to the Ordinary himfelf, and therefore the Ordr
nary is bound by the A& to grant Adminiftration to the
next and moft faithful Friends (the Ordinaries fhall depue
(-°Cr Car -, the next and moft lawful Friends, 7. the (¢) next of Blow
2 Joses 175, who are not attainted of Treafon, Felony, or have othdf
lawful Difability, but are lawful Friends.) But the Stat.o
(73 Ceo. €z, (J) 21 H.8. cap. 5. gives Power to the Ordinary to commt
6:,53. Adminiftrarion to the Wife of the Inteftate, or to the next
of Blood, or to both, and fo as to the Wife has altered
the A& of 321 E.3. 3. The Ordinary himfelf has mt
greater Interelt in the Goods by this A&, but has gre
: er (g) Power than he had before, in this only tht
477" he mey appeint Adminiftrators, who fhall have by this Af:
greas
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greater Intereft and Ability than they had before the Ad

And where the Stat. fays, That in Cafe a Man dies Inte-

flate, it is to be known that 2 Man may die (4) Inteflate (4) 2 Inft. 307,
2 Ways, that is to fay, either in fa&, when he makes no V¥236. pl2).
Will; or in Law, when he makes a Will, and the Execu-

tors refufe before the Ordinary, or all die Inteftate, in this

Cafe he is in Law dead Inteftate, and the faid A& of 31

E. 3 extends to both the Inteftates, as appears in Plow.

Com.279. 4. b. and in 18 H. 6, 23. 4. b. and in all the Books

aforefaid, which prove that in fuch Cafe, The Ordinary

may grant Adminifiration ; and the Reafon why the Ordi-

naty in fuch Cafe may upon Refufal of all, or Death of all

inteftate, grant Adminiftration, is, becaufe now the Teftator

dies Inteflate, and then the faid A¢t gives him Power to

grant it according to the faid A&, which the Ordinary )31 E3.c11.
ca't do when one refufes, and the another proves. And’fo

the fecond Objection upon full and pregnant Reafon and

Authority is anfwered. ~And where the Stat, fays, In Cafe

a Man dics Inteftate that the Ordinary fhall depute the

next, &9¢. cf the dead Inteftate, this Word, (dead) is ta-

ken largely, for it extends as well to civil Death, f. entry

into Religion, as to natural Death; and therewith agrees

it lib. 2. cap. Villenage 44. 4. That if a2 Man enters into

Religion and doth not make his (¢) Executors, the Ordi- () 1 Inf 13n.2,
nary may commit Adminiftration of his Goods to another 133.b.5c&.220.
Man, as if he was dead in Faét; as to the Adminiftrators,

1. They have now as abfolute a Property in the Goods and

Chattels, as Executors have, which they had not before

this A&t; 2. They fhall recover the (#) Debts, (and by E- (4)piow.ss b
quity fhall have an A&tion of Covenant, Aftions upon the F.N.F.20.d.
Cafe, and all other Altions which Executors may have)

which they could not do at the Common Law; 3. They

fhall anfwer to A&ions, &¢. in the fame Manner as Exe-

cutors; and in this Point alfo the Common Law is altered;

for at the Common Law they were charged by the Name

of Executors, and now they fhall be charged by the Name

of Adminiftrators, and yet there was a Doubt after the

making of this A& by what Name they fhould be charged,

In38 E. 5. (¢) 20. Debt was brought againft an Admini- () 35 E.3.20,
firator, by the Name of Adminiftrator; the Def. pleaded 21. 2.

to the Writ, that he ought to be named Executor ; for at the

Com. Law before the Stat. of 31 E. 5. a Man fhould have

an Ation againftan Adminiftratcr, and name him Executor,

and that remains Law yet. Tborp Chicf Juft. who gave the

Rule,
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Rule, in the Cafe, the Statute gives Altions againp M
Adminiftrators, and that they may have Attions o [
gainft others, wherefore the Writ was awarded good. And M
vet after that this Foint was called in Qxeﬁio_n,for ingrf B
=.2.4.b. an AGion of Debt was brought apainft an Admi. [§
ftrator, and the Defendant demanded Judgment of the &
Writ, for it thould be brought againft him as (@) Exccutor, §
for the Stat. gives an Ation for Adminiftrators, but m §
Adion is maintain’d againft them as Executors at the Com- §
mon Law, and yet is. Zhorp, The Stat. gives Actions 2
gainlt Adminiftrators, and afterwards the Writ was awar. [
od cood. So this Adminiftrator conflituted by the Ordi B
mfy (whom the Law has put iz (b) loco parentis,) fo of- B
vanced, enabled, and' adorned, and in all (¢) Points mads §
equal to Executors conflituted by the Party himfclf, is E
newly created by this A&; dnd no fuch Adminiftrator was B
at the Common Law. And therefore the Ordinary wi ff
conflituted 7iz loca pareitis, to fee that the Debts and Di
ties of the Inteftate fhould be paid, and to grant Admini
ftration according to the faid A&, for the Benefit of his
Children or others of his Blood, with his goods, as his §
been faid. But becaufe it would be too great a T'rouble
for the Ordinary himfelf to take fuch Charge in fuch Mu:
titude of Cafes in his Diocefe, for his Eafe the faid A8
of {#) 51 E. 3. has adorned and endowed his Deputies
with greater Power than he himfelf had, to the Intent tha
the Adminiftrators who might better intend it, fhould per
form the Truft which was committed to them; and fu
this Reafon the faid A& has alfo provided, that Admint
ftrators to the faid Intents and Purpofes fhall be accountabk
to Ordinaries, as Executors are.

It is worth Obfervation for the Reafon of the princpl
Cafe, how probate of Wills, and granting of Adminilt
tions fhall be wried, if they are travesfed or denied in tht
King’s Courts; and therefore, if Iffue is joined in tt
King’s Courts, That the Ordinary did not commit Adnk
niflratien to the Plaintiff, &¢. or that the Will is not pe
vzd before the Ordinary, or that he whofe Will is proved
before the Ordinary, died Ineflate, or that he of whoft
Geods Adminiftration is granted, as of one who diedIr
teflare, made a Will, €7¢. in none of thefe Cafes it fidl
be tried or certified by the Ordinary, as in Cafe of (¢) E¥
commengement, but it thall be tried by (f) Jury, becask
thefe two Cafes of probate of Wills, and confhitutin]
Adminitiraters, originally did not belong to the Cow
fanze of Eeclefialtical Judges, but werc given them of 1
Times ; and cherefore nothing but the Probate, and grant®
of Adminiiiration, which were given them, belong to ‘hc.‘l.

2 Jun
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Jurifdition 5 but the Trial of them is not given thiem, but

I left to the Trial of the Common Law ; and therewith a-

grees (4) 21 E. 4. 50. 4. Wherc it is held, That it Letters ) n- Mo
of Adminiftration are denied, the Iflue fhall b, That the s, ke,
Ordinary did not commit to ’em Adminiftration by hisLet- 12

er, &, For there it is faid, That Letters of Admunifirati-

fon may be forged,rz E. 4.16. a. 35@ 6 3I. bo2n (b) H. 6. ) Jitz. Exec.
2.0, 13 EL Dy. () 294. Iflue was joined in the Common |7

Dieas, /1 Epifeopus Londoi’ commifir adiminiftrationcin, &e. "'r I»}iff d 28
d was wried by (4" Jury. Vide 54 H. 6. 14. 2. &5 1244 (e) D;m“:ng;
IE. 5. 16. 4. One brought Debr againft one as Adiuiniftra. P; 7.

jtor 5 and declared thar the Debtor died Inteftate, and the ;;d) A\x’,%l'an‘
Ordinary deputed the Def. to be Adminiftrator ; and the Bi. & fop. 56.
Def, {2id that the deceafed made his Will, and made the oW 2822
Def, and another his Exccutors, &r. and demanded Judg- Fuz. Eitop. 5.
gnent of the Writ, and fhewcd forth the Will proving his

Plea, and the Plaintiff replied thathe died Intefiate, & ho,

$5¢.And the Def. faid, to that He fhall hot be reccived a

bainft the Will which is proved before the Ordinary, and is (¢} Do pl.
wder the (¢) Seal of the Ordinary, & nou allocatus's whege- *

re the Plaintiff had the Averment,and it was tricd by the

ountry. Vide () 14 H.6. 5. a. by Paflon and againit the (/) Firz. Va-
pinion of Herle, 4 F. 5. Ewecutor 98. obiter. And for 130 1°-
much as it is to be tried by Jury, and not by the Certi-

ate of the Ordinary, the Will or the Adminiftration need

t be (g) fhewed ta enable the Plaintiff to his Aétion, pro- (z)1Sid. o8,
dor granted by the Ordinary himfelf, as in the Cafe of -
xcommengement, which is meerly in the Spiritualty, and gf",aig’fgj ’
iginally b.elongs to the Jurifdiction of the Ordinary 5 but 429, 412 ’
the Will is proved, or Adminiftration granted by the Of- } Bulitr, 223.
ial or Commiffary of the Ordinary, or in fome Cales by zcrb':‘nldﬂléigz'
¢ Archdeacon, or other inferior Judges Ecclefiaftical who 16 & l'7+Ca.r.
§uve lawful Authority, in fuch Cale, it is good and fuffi- 2<%

Gent in Law 5 and altho’ the Statute of 51 F. 3. fays, The ¢ 523 Can
kdinary fhall deputy they are Ordinaries as to this -

rpofe” with the fame A& ; and therewith agrec (4 ) (%) FirzAd-
Hy 64.0 12 E g4 15. b 7 E. 4 14 4. z¢ H. 6. 1. ]?m;\%’::f:’ru’
&k 3 E. 5. Inw' North' Tit' Teftament 5, And fo you it atls 15,
five the Reafons and Caufes of the Judgment in the prin-

{ .al' Cafe, and of many Judgments and Refolutions before

1§ Time in the fame Roint, with an anfwer to all the

@hjections made to the Contrary, which 1 have done for 4
alons; 7, Thar it fhou'd be manife® that the Ordinarics

4 G againi}
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(againft all Objeltions made by them who impugn the;
Authority) have lawful Jurifdiction to prove Wills, and 4
grant Adminiftrations. 2. That they have their Jurifdig;.
on derived in thefe‘Cafes from the Crown of England,
To reconcile all the Books and Authorities in the Law : Ay
4. To fatisfy the faid Doubts and Queftions clearly by gy
Books, Authorities of Law, and Judicial Records.

Trin



IPART X, - 42

Trin. 7 Jacobi Regis Rotulo soin
2612. -

The Earl of Shrewsbury’s Cafes

Norliﬂgb.RObert’ Spencer nuper de Maunsfield in comitata
pred’ armiger, & Thomas Woodward-nuper
de Maunsfield in comitatu pradito generofus, attachiati
fuerunt ad refpondendum Rogero comiti Rotel’ de placito,
Quare cum Domina Elizabeth. nuper Regina Angliz, quar-
todecimo die Junii, anno regni fui quadragefimo fecundo, a-
pud Weftmonafterium in comitaru Middlel. per Literas fuas
Patentes fub magno Sigillo fuo Angliz figillatas, dediffer &
conceffiflet eidem comiti, 2 tempore plenz =tatis ipfius co-
mitis viginti & unius annorum, ad terminum & pro & du-
rante toto termino vit® natural’ ipfius comitis, ofhcia fenef
challi dominiorum five maneriorum , ipfius nup’ Regine de
Maunsfield in comitatu prad’ &Bolfover &Horlfeley in comi-
tata Derb. cum vad’, & feod eifd’ officiis ab antiquo debitis
& confuetis, Habend’ & annuatim recipiend” diét’ vad’ du-
ninte termino pradiCto de exitibus, proficuis, firmis & re-
ventionibus dictorum dominiorum five maneriorum, per ma-
nus firmariorum, receptorum, five aliorum occupator’ eorund’

Protempore exiftentium, ad felta SanZti Michacel” Archangeli
G &
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& Pafchz per zquales portiones, una cum omnibus alils pro-
ficuis, juribus, commoditatibus, jurifdi€tionibus, piivilegiis,
preheminentiis & emolumentis diétis Officiis provenientibus
feu aliquo medo fpe&antibus: Cumque idem comes, ante
confeticnem pradiflarum literarum patentium, feilicet, de-
cimo nono die Novembris, anno regni pred’ nuper Regine
quadragefimo, ad fuzm plenam ztatem viginti & unius an-
norum pervenifler, & virtute literarum patentium praedid
fuiffet feifitus de pradicto officio Senefchalli predifti mane-
rii de Maunsficld ur de libero tenemento pro termino vite
fuz, ac officium illud a pradifto quarto decimo die Junii,
anno regni pred’ nuper Regine quadragefimo fecundo fir
redi€to, per unum annum integrum tunc prox’ fequentem
bene & fideliter exercuiffet, ac vad’, feod’, & proficua pre-
dicto officio Sencichalli prad’ manerii de maunsfield aban-
tiquo debit’ & confuet’ per idem tempus habuiffer & rece-
piffet, pred’” Robertus & Thomas machinan’ ipfum comi-
tem multipliciter progavare, ac ipfum comitem de exerc-
tio przd officii Senefchalli predi@’ manerii de Maunsfield
magnopere difturbare, ac eundem comitem de vad’, feodis
& proficui’ que raticne executionis officii illius de jure ha
bere & percipere potuiflfer & debuiffet totaliter fruftrare &
impedire, deinjuria fua propria, abfque aliquo jure five le.
gali authoritate fine licentia ipfius comitis, fextedecimo die
Februarii, anno regni difte nuper Regine quadragefimo
quarto, apud Maunsfield prad, predittum ofticium Sencf
chalii ejuf{dem Manerii de Maunsfield exercuerunt, & abinde
hucufque exercent & occupant 5 ac omnia & fingula vad)
feods, commoda & proficua eidem officio debita, & ratione
exercitii officii pred’ infra manerium de Maunsfield prad
de jure pertincntia ad fuum proprium ufum habuerunt &
perceperunt, & eundem comitem ad exercendum officium
illum infra pred’ manerium de Maunsfield, & vadimonia,
feoda, commoda & proficua eid officio de jure perunen’ hs-
bere & percipere vi & arm’adtunc & ibid’ impediverunt & ad:
huc impediunt, & alia enormia ei intulerunt, ad grave damp
num ipfius comitis, & contra pacem difte nuper Reging,
& contra pacem dicti Domini Regis nunc, &c. Et unde idem
comes per Johannem Mufcot Attornatum fuum queritr
quare curm predifta nuper Regina quartodecimo die i
i, anno regni fui quadragefimo fecundo fupradiGo apud
Weftmonaticrium pradiftam, per pradiétas literas fuas Lo
tentes, quas idem comes, {ub magno figillo ipfius nuper Re:
ginz Angliz figillaas, hic in Curia profert, quarum datt‘
(8]




part IX. The Earl of Shrewsbury’s Cofe,

eft eifdem die & anno,] dediffet & conceffiffet eidem comiti,
a tempore plene ztatis ipfius comitis viginti & unius anno-
rum, ad terminum & pro & durante toto termino vitz na-
turalis ipfius comitis, praediQa oﬂicx.a Senefchalli 'przdito-
rum dominiorum five maneriorum ipfius nuper Regine de
Maunsfield, Bolfover, & Horfeley, cum vad’ & feodis cifd’
officiis ab antiquo debitis & confuetis, Habendum & annua-
tim recipiend’ diét’ vad’ durant_e Eermin.o pradicto de exiti-
bus, proﬁcuis, firmis, & revent:ombps di&torum dominiorum
“five maneriorum, per manus firmariorum, receptorum, five
aliorum occupatorum eorundem pro tempore exiftentium,
ad pradita fefta Santi Michaelis Archangeli & Pa.rqhz per
equales portiones, una cum omnibus aliis proficuis, juribus,
commoditatibus, jurifdi¢tionibus, privilegiis, przheminentiis
& emolumentis diftis officiis provenien’, feu aliquo mcdo
fpe@antibus : Chmque idem comes, ante confeétionem pree-
dittarum literarum patentium, fcil't, decimo nono die Nov’
anno regni preed’ nuper Regine quadragefimo fupradicto ad
fuam plenam ztatem viginti & unius annorum‘perveniffet,
& virtute litersrum patentium preed’ fuiflet leifitus de pree-
dicto officio Senefchal’ preed’ manerii de Maunsfield, ut de
libero tenemento, pro termino vite, ac officium illud, a pre-
difto quartodecimo die Junii anno regni pred’ nuper Regine
quadragefimo fecundo fupradito, per unum annum inte-
grum tunc proxim’ fequentem bene & fideliter exercuiflet,
Rac vad’, feod, & proficua pradito officio Senclchalli praed’
dmanerii de Maunsfield ab antiquo debit’ & confuet’ per idem
gtempus habuiffet & recepiffet, pradi€ti Robertus & Tho-
Bmas machinantes ipfum comitem de exercitio pred’ officii
BSenefchalli praadi&i manerli de Maunsfield magnopere di-
glturbare, ac eundem comitem de vad', feodis & proficuis,
Bvidel't, de centum folidis annuatim pro vad’ fuis pro exer-
itio pred’ officii Senefchalli prazd’ manerii de Maunsfield
olvend’, ac de antiquis feodis debit’ pro intratione querela-
um & placitorum, pro copiis rotulorum Cur’, pro repleg’,
pro probatione teftamentor’, commiffione adminifiration’
uarumeunq; perfonarum infra pred’ manerium de Maunf~
eld obien’, pro intratione furfumredditionum, & admiffi-
ne quorumcunque tenentium pradifti manerii de Maunf*
eld, pro intratione fidelitatis quorumcumque tenentium
tjuld’ manerii de Maunsfield fidelitatem facientium, que de
Wure habere & percipere potuiffet & debuiflet, totaliter fru~
tare& impedire de injuria fua propria, ablqs aliquo jure five
Cgaliauthoritare, fine licentia ipfius Comitis, preedicto fexto-
¢cimo die Febr, anno regni dicte nuper Reginz quadragefi-
Gs mo
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£ f
mo quarto fupradito, apud Maunsficld prediftam, pradig’
ofcium Senefthalll euidem maner’ de Maunsfield exercye
runt, & abinde hucutque exercent & occupant, ac omnia & |
fingula vad’, feoda, commoda, & proficua exdem Officio ¢ B
bita, & ravione exercitii cjuid’ officii infra pred maner. B
vm de Maunsfeld prad’ de jure pertin’ ad fuum propriun
ufum hibuerunt & perceperunt, & cundem comitem ad ex.
ercendum oficium illud infra prad’ manerium de Mauf [

io'd. & vad', feoda, commoda & proficua cid officio de jue
tortin & 4 toto femMpore quo non extat memoria in copin:
rium habzre & percipere vi & arm’,&e. adtunc & ibid’ impe-
diverunt & adhuc impediunt, & alia evormia, &c. ad grace |§
dampnum, &c. & contra pacem, &c. unde dicit quod detene
ratus eft & dampnum habet ad valentiam centum Jibrarum;
& inde producit fectam, &c. Et pred’ Robertus & Thoms
per Wil'um Cragge Attorn’ {uum ven’ & defend’ vim & i
juriam quando, &c. & dic’ quod ipfi in nullo funt culpabiles
de trangreffione prd’ prout Fr:xd’ comes fuperius verfus e
queritur; & de hoc pon’ fe fuper patriam 5 & prad’ comes
fimiliter. Ideo preceptum eft vicecomiti qd’ venire fad hic
2 die San&ti Trinitatis in tres feptimanas xii. &c. per quo,
&c. Etqui nec, &c. Ad recogn’, &c. Quia tam, &c. Pofler
die & loco infracontentis coram Petro Warburton milite,
uro Juftic’ Dom’ Regis de Banco, & 7 heie Forfter milic
<lrero Juftic’ dicti Dom’ Regis de Banco, Jufticiariis ejufden
Dem Regis ad Affifas in comitatn Nott' capiend’ affignati
cer fermam . Statuil, &e. ven’ tam infranominatus Roger
omes Rotel’, quam infraferipti Rob’” Spencer & 1 homss
Vocdward per Attorn’ fuos infracontentos 5 & Juratores Ju
ate unde inira fit mentio exa@i, quidam eorum, videly,
Edw’ Beuld de Halloughton armiger, Edw’ Coppinger de
Farneficld armiger, Geo’ Hutchinfon de Basford generolls
Y rancifcus Hollingworth de Stapletord gener’,Will'uin Grelf
lev de eadem, Nic” Hamond de Lounde gencrofus, Anthor
Whirewell de Wyefton generof. Johannes Sturtevant de
Calverron generofus, Richardus Brigges de Gringley fupr
montem, & Johannes Seywell de Normanton juxta Plum
tree ven' & in Juratam praeditam Jurati exjftunt: Et qu
rcfid’ Juraterum Jurate illius non comparuerunt, ideo sl
de circumitantibus per vicecomitem commiratus pred o
&, ad requifition’ Rogeri comitis Rotel’, ac per mandatn
Jufticiarior’ pred’ de novo apponuntur, quorum nominé pt
nelio infraleripto afilant fecund’ formam Statuti in hujufmod
cafuedici & provifi: Et Jurat' ficde novo aprofit, videhb.["h'
Hurron & Ric'us Templeman fimiliter ven” qui ad veritat ¢

Infracyunt’ Amul cum aliisTurat’ pred” privs impanelfat’ &ju
- dicer:
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parrIX. The Earl of Shrewsbury's Cafe. 1
dicendam electi, triati, & jurati, dicunt fuper facrament’ fu
um, Qd’ Dom’” Eliz. nuper Regin® Angl’ feifit’ fuit in dominis
co fuo ut de feod’ in jur’ coron’ fuz Angl’ de & in maner’ de
Maunsfield in com” Nott’, ac de & in maner’ de Bolfover &
Horfley in com’ Derb’, & fic inde feifit’ exiften’ quarto de-
cim’ die Jun” an’ regni fui quadrag’ {cd’ per liter’ fuas patent’,
{ub magn’ figil’ fuo Angl’ figillat’, ac Jurat’ prad’ in evidenc’
oftenfas, conceflit praefat’ com’ Rotel, a temp’ plen’ etatis
ipfi’ com’ vigin’ & unius annor’, ad termin’ & pro & durant’
wot termino vite natural’ ipfi’ com’, offic’ Senefc’ dominio«
rum five manet” pred’ cum vad’ & feod’ eifd’ offic’ ab anti-
quo debit’ & confuet’, prout.in eifdem lit’ patent’ continet’,
quarum tenor fequit’ in hzc verba: Eliz.Dei grat’ Angl’, Fran’
& Hibern’ Reg’, fidei defenf, &c. Omnib’ ad quas prafent”
lit' pervener’ falut’: Sciat’ qd ' nos de grat’ noftr” fpeciali ac ex
cert’ fcient’ & mero moti noftr’ dedimus & conceffim’ ac per
prmfent’ pro nobis haered’ & fuccceflor' noftr’ damus & conce-
dim’ predilett’ confanguin’ noftro Rog’ com’ Rutl” officium
Conftab’ Caftri noft” de Nott’, ac janitor’ five cuftod’ port’
ejufd’ caftri, necnon offic’ Senefc’, Cuftod’, Gardian’, & Capi-
wl’ Juftic’ Forefte noft’ de Sherwood & parcot’ noftr’ de Bil-
lowe, Birkeland, Romwald, Owfeland, Folwood, Beskwood,
& Clipf. cum fuis pertinent’ in com’ noft’ Nott’, Ipfumque
Roger’ comitem Rutl’ Conftabul’ caftt’ noft” preed ac Jani-
tor’ five Cuftod’ port” ejufd’ caftr’, necrion Senefc’, Cuftod’ &
Juftic’ Itinerant’ Foreft' & Parcor’ preed’ facimus, ordinam’,
& conftituimus per prefent’, dant’ & concedeny” eid’ Roger’ co-
mit'Rutl’tenore praefent’ plen’ poteft’ & autho’ omnia & omni-
mod’ plac’, querel’, &caufas infr Foreft’ & parcos pred’ & eor®
quodlibetemergent’,fecund’leg’ & confuetud Foreft'audiend |8
terminand’, Habend', gaudend’, occupand’, & exercend’ offic’
pred’ & eor’ qd'liber pref. Rog' com’ Rutl’ per fe vel per
E fufficient’ deputat’ fuum five deputat’ fuos fufficien’ a tempore
plenz wtat’ vigint’ & unius annor’ ejufd’ comitis ad termin’ &
pro & durante tototermin’ vitz natural’ prediét’ Roger’ comit’
Rutl’, una cum poteftate in eifd. officiis faciend’ & conftituend;
¥ omncs officiar’ ab antiquo debit’ & confuet’ ; & proexercitio &
B occupac’ offic’ preed’ damus & concedim’ per prefent’ preefat’
8 Rog comiti Rutl’ vad’ & fead’quadrag’ marcar’ per ann’ atem-
¥ Yore plen’ ztat viginti uniusan’ ejuld’ comit’ ad termin’ & pro
f &durante toto termin’ vitz natural’ ejufd’ comit’ Rutl’, nec-
B nonannuit’ five annual’ reddit’ novem librar’ a tempor’ plenz
§ =tat’ viginti unius an’ ejudem comit’ ad terminum & pro du-
g rante toto term’ vite natural’ ejufd com’” Rutl pro vad’ five
g fipend’ novem Foreftarior’ per ipf. comit’ ad cuftodiend Fo-
® it pred’ affignat’, percipiend, & annuat’recipiend’ dift vad®
B &feod’ quadragint’ marcar’de Thefauro noft’ hered’ & fuccef-
B forum noftror’ ad receptum Scaccariinoftri Weftw’ provenien®

G e
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per manus Thefaurar’ & Camerar’ noftt’ feu eor’ alicui’ ibig
Pro:emyore exiften’ad feft’ San& Mich’ Archang’ & Pafc.Per
equ.les portiones,ac etiam diét annuitat’ five annual’ reddinun
novem libizr provad’five flipend pred’ prefat Roger’ comiy
Rutla tempore plen’ atatis viginti uniusann’ ejufd’ comir’sd
arminum & pro & durante toto termin’ vita naturalis ipfius
Rz eemit Ruil de Thefauro noflro, hered’ & fucceflorum
nottror id receptum Scaccariinoftri provenien’ per man’ The-
faurar & camerar’ noilror’ fiveeorum alicujus pro tempere exi-
iten’, five de prat’ nofiris juxta caftr’ noftrum de Not’ pradid,
vocar L ¢ WiIA’S J9°aBLILS, ac de profic’ pannag’ & herbsg
Pari noftri de Beskwood, necnon de omnib’ redditib’five pro-
fic' de Fereit preed’ provenien five crefcen’,per manus Ballive-
rum. prepefitor’, firmarior’, receptor’, five aliorum occupator
di&t’ pratcrum, de redditib’ five profic’ pred’, five eorumalicu-
ius pro rempere exiften” ad feft pradiét per equales portion's
Damus etism & per praient pro nob’, heredibus & fucceflor
noftrisconcedim’ praefar’ Roger’ comiti Rutl’,a tempore plen
eraiis igint uniusanror’ ejufd’ comitis, ad termin’ & pro&
durente toxc ermin vire naturalis di€t’ Roger’ comit’ Rutl
ofic’ Scmefen:ll’ dominiorum five manerior’ noftror’ de
HMaunshield, Boifover, & Horfley, cum vad’ & feod’ eifd’ offic
niiquo Jdebic & confuet’ capiend’, habend’ & annuatim
T e d'diet’ vad' duran’ termin’ predi€t’ de exitib’, profi,
firmis, N reventionib’ diét’ dominior’ five maneriot’ nofirer
de Maunsfeld, T olfover, & Haorfley prad’, five eorum alicujus,
per miarus firmaricr,receptor’ five alior’ occupator’ eorun’, five
eor’ w.icujus pre tempere exiften’,ad didt fefta San’ Mic” Arch-
eng & Puiche, per equales portion’, una cum omnib’ aliis pro-
iicus, commodatib’, jurifdiCtionib’, privilegiis, prehe
entils, & emolument’ di€¥ omnibus & fingulis officiiscum
zieris premiifis, & ecrum alicud, proverien’ five aliquomodo
cctan 1 X adeo, plone,libere,& integre, ac intam amplis mo-
tcrma prout Tho” Manners milites aut Joh” Manners ar)
cosnues nup comes Rutl’, aut ante cum Edward’ nuper
-5 " ut’de'undt, five ante cos Thom & Henric nupco-

“ . wd doud, Amh Frowne five Ric' Southwell milit

- <, siiziquisalius five aliqui alii i’ praed’ vel cor'ali
¢ kectomyora occupans five occupant hab’ & percepit

sani five percereiunt, aut habere & percipere debet vel
in&rroefd veleor’aliquo: Acinfup’ de ubetioti 611
raaces ceris foientda & mero motn nofiris dedimus &
e, ac per piefent’ pronob haredib’ & fuccefloribus

@ s &cuncedim’prafar’ Reg comiti Rutl’ OfficCo-

.~ rideNor cum omnib’ & fing’ vad’, feod’,profic,
ditaddh” & emolument’s quibufcungs o fic’ pred’ debi-

- wneudsy Ve pertinend, R tam ampl modo & form
- prout

¢
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prout predi@’ Thomas Manners miles, aut Johan® Manners
armig, aut predict® Johan  aut Edw’ nuper’ comites Rutl’
1am defunéti, 2ut ante eos quidam Rich’ Manners aut Fran-
ol Leake milit’ jam defunét’, aut aliquis alius five aliqui alii
offic’ prad’ exercen’ five excrcentes habuit ﬁv? percepit, ha-
buerunt five perceperunt, ha!)end ) occupand’, & exercend’
offic’ preed’ prefae’ Roger’ com’Rutl’ per {e vel per futficien-
tem deputatum fuum five dc’a}gutagos ﬁios fufﬁexen’ a tempo-
replenz ietat’ viginti uniusan eju.fd com’, ad tot’ termin’& pro
& durantetot’term’ vitz naturalis pred Roger’ com Rutl’cum
vad, feod’, profic’, commoditat’ advantaglis & emolumentis
uibuf, cid’ offic’ ab antiquo debit’ & confuet’ five pertinen’,
aut ratione cjufd’ per quamcunq; perfona’ praeancea percept’
& habit’ per manus Recept’y Firmarior’, Prapofitor’, balli-
vor, Occupator’ five Offic’ noftror’ ejuid’ pro temp’ exiften’,
de exitibus, reventionibus & prefic’ ejufd’ ad fefta Pafch. &
S. Mich’ Arch’ equis portionib’ folvend’ que quid’ offic’ &
feod’acczter’ omnia & fingula premifll fuperius per prefent’
data & concefll per I'ras n’ras Patent’ fub’ mag’ figill’ n'ro
Angl confell’, geren’ dar’ apud Weflm’ vicefimo tert’ die Ju-
lii an’ reg noftri tricefim’ tert’, cuida’ Joh. Manners armig’
durant’ minore ®tat’ pred’ Roger’ com’ Rut! nuper dat’
& concefla fuer’, Qui quid’ Roger’ com’ Rutl’ modo plen’
erat’ eft, prout certam inde habem’ notitia’, volent’ etiam &
firmit’ injungend” pracipient’ per prefentes, omnib’ & fingul’
offic, miniftris, & {ubdit’ noft’,tam infra libertat’ quam extra,
tenor’ prefent’, qd’ eid’ Roger’ com’ Rutl’ & deputato fuo five
deputatis fuis, in premiff. omnib’ faciend” & exequend’ fint
auxiliantes, affiftent’ & confulent’ prout decet, eo qd’ exprefl.
mentio de vero valore annuo, vel de certitudine premiffor’ five
eorum alicujus, aut de aliis donis five conceffion’ per nos few
per aliq’ progenitor’ n'ror” pref. Rog, com’ Rut! ante hze
temp’ falt’ minime fa&t’ exiftit, aut aliquo ftatut’, attu, ordi-
nation’,provifione five reftri€t’in contrar’inde antehac habit’,
fall, edic’, ordinat’, five provif, aut aliqua alia re, caufa, vel
materiz quacunqs in aliq non obftant’. In cujus rei teftimon’
has lit’ noft’ fieri fecim’ patent’, Tefte meipfa apud Weftm),
quartodecim’ die Jun', an’ reg’ n'ri quadragefim’ fecundo.
Quodq; pred’ Rog’ com’ Rotel’ ante confeétion’ praed’ 'rare’
petent’, 1. decimo nono die Nov, an’reg’ pred’ nuper Regine
quadragef. ad fuam plena’ ztat’ viginti & unius an’ pervenifl
&virtute Praru’ patent’ pred’ fuifler feifit’ de prad’ officio
Senefcalil pred’ maner’ de Maunsfield prad’ in narratione in-
frafcript’ fpecificar’ ut de libero tenemento pro termin’ vitas
fuz; dc quod pred’ Roger’ com’ Rotel’, a tempore confec-
tion’ literarum patent’ predi&t’, exercuit officium Senefcalli
Ianerii predit’ de Maunsfield in natratione praedifta men-
tionat’,
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tionat’, per deputat’ fuos & non per feip’ in prop’ petf. fu,:
Quodg; poftea, fc. decimo feptim’ die Decemb. an’ regni dift
“nup’ regine Eliz. quadragef. quarto, ead’ nup’ reg’ de prad
maner’ de Maunsficld pred’ fic ut prefert’ feifita exiften’ per
Y'ras fuas patent’ fub mag’ figill’ fuo Angl'figillat’, gerent’ day
eifd’ die & an’, ac Jurat’ pred’ in cvidenciis oftenfas, concef-
fiffet przd’ maner’ de Maunsfield cu’ pertinent’, inter ali,
quibu{d. Will'mo Hamond & Ranulpho Catteral, Habend'§
tenend’ pred’ maner’ de Maunsfield cum pertinent’ prefat,
Will’mo Hamond & Ranulph’ Catteral hered’ & affignat’ fu-
is imperpet’; Virtute cujus pred’ Will'us Hamond & Ranulph’
Catteral in pred’ maner’ de Maunsfield pred’ cum pertiner’
intraverunt, & fuerunt inde feifit’ in dominico fuo ut de feod,
uodq; przd’ Will'us Hamond & Ranulph’ Catteral fic inds
?eiﬁt’cxiﬁent’, poftea, fLvicefimo tertio die Jan’, an’ reg’ dom’
Eliz. nup’ Reg’ Angl quadragef quart’ per quanda’ indent
fua’ gerént’ dat’eifd’ die & an’, & poft), {. vicefimo feptim’
die ejufd’ menfis Jan. an’ quadragef. quarto fupradi€t’ coram
di€ta nup’ regina in Canc’ {ua de recordo irrotulatam, pro &
in confideratione decem folidorum eifd’ Will'mo & Ranulph’
per prznobilem Gilbertum com’ Salop’ & Mariam uxorem
ejus {olutorum, concefferunt, alicnaverunt, barganizaverunt,
& vendiderunt przd’ maner’ de Maunsfield pred’ cum per-
tinent’ pref. com’ Salop’ & Mariz uxor’ ejus, habend’ & te-
nend maner’ ptzd cum pertinen’ praf. com’ Salop’ & comi-
tiffe & hzred & affign’ fuis imperpet’: Virtute cujus, necnon
vigore a(tus in Parliam’to d'ni Henr’ nup’ regis Angl’ oftavi
an’ reg’ {ui vicefim’ feptim’ tent’edit’, prad’ comes Salop &
comitiffa fuerunt de pred’ maner’ de Maunsfield prad’ cum
pertinen’ feifiti in dominico fuo ut de feodo. Et jurator’ prad
ulterius dicunt fuper facram’tum fuum prad’, quod prad co-
mite Salop’ & comitifla fic ut prefert’ leifit’ exiften’, poft)/,
pred’ festodec’ die Febr’ an’ regni dicti nup’ Reg’ quadragel
quarto in narratione infrafcript’ {pecificat’, quid’ Simo’ Steme
adtunc exifien’ deputat pred’ com’ Rotel’ pro exercit’ prad
ofic’ Senefc’ pred’ maner’ de Maunsfield, acceffit ad villa' de
Maunsfield ad ufual’ locum ibid’ ubi Cur’ mzner’ de Mauns
field pred’ communiter tenta & cufted’ fuit ad tenend’, An
glice, tn Keel, curiam Barenis ejufd’ maner’ de Maunsfield
przd’, & przd’ Tho, Woodward illuc acceflit ad cuftodiend
curiam ¢juld’ maner’ ut Senefc’ pro pred’ Gilbert' comits
Salop’, quodq; pradi® Tho. Woodward ut Senefcall’ pred
comitis Salop’ & pred’ Simon Sterne ut deputat’ pradidt
comitis Rutl’, ad locum predi@’ pariter & infimul aceel
forunt, & predit’ Simon Sterne ut deputatum prediel
4 | comr
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comitis Rotel’ mand’ ballivo maner’ illius qd’ proclam’ fac’
yro tenend’ cur’ Baron” maner” illius per ipfum Simon’ Sterne
ur deputat’ pred’ comitis Rotel’ adtunc tenend’, & pradict’
Tho. Woodward ut Senccall’ przed’ comitis Salop fimiliter
mand’ ballivo maner’ iil’, qd’ proclam’ faceret pro tenend’
cur Baron’ maner’ ped’ per iplum Tho, Woodward ut Se-
nefcall’ preed” comitis Salop’, fed nulla Cur’ adtunc tent’ fuit,
fed per eundem Tho. Woodward adjornat’ fuit, & abinde ufgs
impretrationem pred’ brevis originalis preed’ Tho, Weodward
at fenefeall’ prad’ Gilberti comit’ Salop’ cuftodivit Curias
maner’ preed’ & femper abinde ipfe idem Tho, Woodward &
red’ Robertus Spencer receperunt omnia feoda pertinen’
Senefcallo ibid, ficut debita devenicbant: Et fi fuper tota
materia pred’ per Jur’ praed’ in forma prad’ comperta vide-
bitur Cur’ hic quod preed’ Robertus Spencer & Tho, Wood-
ward funt culpabiles de tranfgr’ infrafcript’, tunc Juratores
prad’ dicunt fuper facrm’ fuum prad’ quod predit Rob.

Spencer & Tho. Woodward funt culpabiles de tranfgr. infra -

feript’ prout pred’ Roger’ comes Rotel’ interius verfus eos
gueritar, & tunc affident dampna illius Roger comit’ Rotel’
occafione tranfgr. infrafcript’ ultra mif, & cuftag’ fua peripfum
circa feéa’ fyam in hac parte appofita, ad quadraginta libras,
& pro mif. & cuftag. ill’duodecim denar’s & fi fuper tota ma-
teria prad’ per Jur preed’ in forma pred’ compert’ videbitur
Cur’ hic quod pred’ Rob. Spencer & Tho. Woodward non
funt culpabil’ de tranfge’ infrafeript’ tunc Jurator’ pred’ di-
cunt fuper facrm’ fuum prad’y quod pred’ Rob. Spencer &
Tho. Woodward non funt culpabil’ de tranfgr’ infrafcript’,
prout iidem Rob, & Tho. interius allegaverunt, Et quia, &,

Trin.
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Tte Earl of Shrewsbury’s Cafel

N D upon the feveral Parts of this Record, the Defen-

dant’s Counfel moved many Exceptions to every Part

= Brownl. ;'o. of it, 1. Againft the Patent and the Validity of the Grant

The 1 Poin:.
z Rol. zo1.

{2) DoZrin.
pl 183, 151,

(3 3Br. Patent
52,

b ipitio; 2. Admitting the Grant, that the Office is for-
feited; 3. Againft the Writ and Declaration; 4. Againft
the Gift of the AGtion; 5. Againft the Verditt. Asto
the Firft it was faid, That the Grant was urterly void for
3 Rezfons: 1. Becaufe the Grant is of the Office Sencfthal-
Ui Doiinicrim ftve Manericruin noftrorum de Maunsfield,

. Bolfover, & Horfley, and no (2) County mentioned where

they lie, and fo in the King’s Cafe incertain and void; for
it was faid, It may be,and fo the Truth is, That the King
has divers Manors of the fame Name in feveral Counties,
and of feveral Values, and Iffue can’t be taken what Ma-
nor the King intended to Grant, for his Intent ought to
cppear in his Grant, and not by collateral Averment: And
fo it appears in 21 E. 4. 48. 2. 0. the King’s Patents ought
10 extend certainly to the Thing of which the Patentee will
have Advantage. 2 R. 3.7.4. If the King grants to me
that I f{hall not be (7) Sheriff, without fhewing of what
County, it is void for the Incertainty, quia Conceffio per Re-
gem fleri oportet de certitndine : But if the Grant was, gued
non erit Vicecoines alicujus Comitar’, there fuch Grant is good,
as it is there held. And in A&s of Parliament of Confirms-
tion of Letters Patent, the ufual Purview is, that the Let-
eers Patent fhall be effetual, notwithfanding the Mifiasinvg

or
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or uot true naming of the Counties where the Honours, Ma-
nors, &c. lien or been: Which proves (as ’twas urged)‘ tha:t
if the County is omitted, the Grant is void. To which it
was anfweted and refolved ger totain Curiam, That the faid
Grant was certain enough altho’the (2) County was omitted :(5) Dogsin.
And many ancient Grants are without mentioning any pl-185, 191,
County, and God forbid that all of them fhould be now
adjudged void. For Maneria de M. B. & H. import fuffici-
ent Certainty, and fuch Certainty of Name and Quaht_y,
that 2 Vifne (which requires Certainty) may come out of it.
If the (#) King by his Letters Patent grants to another all
Manors and Advowfons which were to the Prior of 4. being
4 Prior Alien, or to 7 §. who was attainted, &c. it is held
in 30 . 6. 20. b, 21, 4. that the Grant is good, and yet it
is not mentioned in what County the Manors, &¢. or the
Priory was, or in what County, the Manors, &, were
whereof % §. was feifed the Day of his Attainder; and the i
Reafon is, Quod () id certum eft quod certum reddi poteft, (’6)(3°-L‘f45-b~
- L . 90,2, 142, a.
fed id magis certume oft quod de femer ipfo eft certum : And | Co, 66, b.
in this Cafe the Manors of A7, 3. and H. have more certain- 2 Brownl. 336,
tyin them than the faid general Grants. So if the K. grants Antea 30- a,
to an Abbot and his Succeflors, that the Monks during the Lane 55,' _a'
Vacation fhall have alk the Temporalties of the Abbey, it Hed. 98.
is 2 good Grant without mentioning any County, as it Is ad- :
judgfd in39 Bg.21.0. b & (d) FNB33.T And inz3 Fg. O NBaVe
21, b, where the Cafe was, That a Barony efcheated to the (¢) Co.Li
King, and the King granted to the (¢) Queen all the Pof- 3, 3 it.3.a.
feffions of the Barony, till Fobn & Gaunt could govern him- 4 Co. 23.b.
felf, and adjudged a good Grant, without mentioning in ffé‘l‘ogr“égf
what County the Barony lay; and if the King has divers 50, 5,
Manors of one and the fame Name in divers Counties, yet Non-ability o;
there arc many Claufes in the Letters Patent themfelves to ls‘:ld’EEﬁ‘t""‘ah
deferibe what Manor the King intended to paf, to diftin- 6 Rep' 3. -
auifh it from the other, [ either by the Recital, or Refe- Plowd. 231. a,
rence in whofe Tenure or Occupation it was, or by the Va-
luc of it, or of whofe Poffeffion it was, .or by the Claufe
that the Patentee fhall have and enjoy it in fuch ample
Manner and Form as & §. &c. or any other Owner of the
fame Manor had, or fuch like, or by the Particular, But in Doftrin:
(f) Pleading it ought to be alledged in what County the g]f )33087:"1'
Manors lie (as in the Cafe at Bar the Pl did) And if the T
ather Party had pleaded Noz conceffet, upon the Trial of the
Iffue the Circumftances aforefaid might be given in Evi-
dence, to prove what Manor was granted : But if the other
Puarty had demanded Oyer of the Let, Patent, and had demur-
redin Law, it fhould be adjudged againt him, for it is Matter
in Fat what Manor fhall pafs, to be proved in Evidence, asis
aforefaid. And the A&s of Confirmationsdonot extend where
the County is omitted, but where the County is mifhamed,

or

(5) Br, Patent
87.
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mj not truly named. And alfo for avoiding of all Queftions,
divers Imperfe&ions are faved by the A&ts of Confirmations,
which are not of Force to avoid the Grant.

2. It was obje&ted againft the Grant, that the Grant wa,
a teinfore plene &tar’ 2 1. Aniorui ejufd’ comitis, pro & dn-
yante toto termino vite naruralis dits Rogeri comitis Rurl!
ofic’ Seaefekal’ Dominioruin five Maner’ moftrorvwm de M,
B. & H. cuin vadiis & feod eifi’ offic’ ab antiguo debitis
confuet’ capiend : And therein the K. was deceived, forhe
can't grant the Office from the Day which was paft before,
To which it was anfwered, and refolved by the Court, that
the Intent of the Grant was, that the Patentee flould
have the Fees from the Time of the Accompliﬂlmcnt of hig
full Age; but without Queftion, altho’ the K. can’t grant
the Office from a Day before, yer it fhall be (#) geod for
the Life of the Patentec to begin by the Grant, and void
for the Time paft.

3. It was cbje&ed, 1. That by no Claufe expreft in the

(%) Bridgm. 51. Patent the Patentee can make a () Deputy. 2. That by

Poftea 43.b.

(¢} 2 Rol. 65.
Co._Lit. 6. 2.
2 Co. 55.2.

10Co 107. b.

Plow. 196. b.

() 2 Rol. 65.

Co. Lit. 6. a.
2 Co. 55.2.
Plow. 1565. b.

Law the Patentee without {pecial Words can’t make a De-
puty. As to the firfl, it was obferved, That the faid Let. Pat.
confift of 3 feveral Grants: 1. Of the Office of Conitable,
&e. Steward, & capiral’ Frftic’ Fordfle, €5c. which Grant
has an Hebendum, and Power to make Deputies. 2. Of the
Office of Stewardfhip of the faid 3 Manors, with Limitati-
on of the Eftate for Life, and with a Claufe to receive the
Fees, &¢. but no Power to make a Deputy. 3. Ac infufer de
siberiori gratia, &c. dedimus, §5¢. praf, R. coin’ ciftod’ Pera
de Nott', &c. Habend' gauvdend’ & excrcend’ offic’ pred
(written by fuch Coniraltion) per [, wvel fifficient depuraf
Suuin feu deputat’ fnos fufficicar’ a teinpore plene #tat, €L,
duranie vire ipfius Rogert comitis, ciim vadiis, feod &c.cidein
officio, &c. pertiidaut ratione ejufd’, §¢. And it was {trong-
1y urged, that this laft Habendumz thould have relationcnlyto
the Premiffes of the Iaft Grant, 1. Becaufc there are, asis s
forefaid 3 feveral Grants, of 3 feveral diftin® Officec; 2. E-
very one has a diftin& Limitation of Eftate ; 3. Everyone
hes a diftin& Grant of the Fees and Profits. And altho’ the
laft Halendum is wrote offic’ pred which, as ‘twas urged,
may be intended officic prediffa, and then it refers to @

the feveral Grants, yet it can’t be fo intended, for the 3 Rex
{ons before ; and alfo thefe Words in the fame Sentence, c#i
vadits, feodss, &c. eiden officio wrote at length 5 gvr reuied
ejnfdem, explin the faid Words wrote fhore ofic’ fred
to be in the fingular Number, oficiuwiz pradifiuwm ; and
the (¢) Office of the Premiffes is to exprefs the Cer-
tainty of the Thing given, and need not limir any
Eftate, and the Office of the (4) Habendum is ©
limit the Cerminty of the Eftate, and nced 0
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repeat the Thing given again, and therewith agrees Wrorely
and Adams’s Cafe, Plow.Cosiz.196.. So in the Cafe at Bar the
Habend' fhall be, by Conftrultion of Law, referred to its pro-
per Premiffes ; and of that Opinion was the whole Court,
Nota Reader, for Abbreviations and incongruous () Writing (s) Stile 30,
in Grants, thefe Rules, Falfis orthographia non vitiat concef-
fimeins Ao, falfu(b) Grammatica non vitiat conceffionem: I- () 1y Co.3.b.
1o, ille mumerns & fenfus abbreviarionym accipiendus eft oLt 145-b.
ait conceffio non fit inanis. And therefore if the K. grants z0¢" |, &,?,9;3_'3,
il maner’ de D. & C. if it is but one Manor in truth, then
thefe Abbreviations of 202’ #l’ tzaner’ fhall be taken in the fin-
gularNumber totum illnd manerinm : Andif theyareinTruth
2 diftin& Manors, then thefe Abbreviations fhall be taken in
the plural Number, 20tz illa maneria, or otherwife the Grant
will be voidVid.32 E.5. Brief 293. A Sci.fa. recites, That a
Fine was levied de mancriis de B.85 H. and the Conclufion
was, Quare pred’ (c) wanerium de B. 8 H. ingreffus eft 5 (;)8 Co. 1554,
and good with Averment that in Truth 2. & H. is but one
Manor. And in 10 H. 4. Brief 499. Exception was taken to
the Writ, becaufe it was wrote with Abbreviation Mazil’
where it fhould be Matild’, and yet good, becaufe it was ufual
to write this Name fo, gnod nor4 in a Writ which fhall abate
for falfe Latin, for he may purchafe 2 new Writ at his Plea-
fure, but not a new Grant, Vide 17 El. Dy. 342. The 4 firft
Letters in the Name and Stile of K. H. 7. (4) H. R. A. F, (d)Dy. 342.
were omitted in his Lett. Patent made to Simon Dighy, yet P 5- y
adjudged a good Grant. And 38 H. 6. 33. a Declaration in ggle 3;7. ’
which it was alledged that W. T. refignavit, &c. i manus » Co.17.20 «
&. Epifeopi & loci illius Ordinarii, and Exception was taken,
becaufe it was not i% manus Fobanuis Epiftopi, for litera .
wibil fignificat, and yet the Declaration adjudged good.
And in 4 (¢) H. 6. 16. 5. between the D. of Zork and the E. (;) gy, Brief
of Warwick the Writ was Henr’ Dei gratia Rex Angl, Rex 212.
Hiber', where it fhould be Dowzinus, and for this Incongru- Ef . Oﬂi;“ del
ity the Writ fhall abate, but a Grant by fuch Name fhall be ourt .
good encagh. So in the Conufance of a Fine,falfe Latin or In-
conguity fhall not hurt the Fine, as inthe Cafe before, where
a Fine is levied de maneriis de B. & H. where it is but one
Manor; and 9 E. 3. 2 Warranty wasin the Fine, eidem Gal-
Jrido & uxori fiue, where it fhould be ezfideiz, and yet good 3
and 24 E.3. 37. 4. the Fine was pro (f ) omnibus [ervitiis, (£ ) Fiey, Beies
exaltionibus, € dd’is pertinente, where it fhould be perti- 406, =~
;zemz;ibus, and therefore challenged, and notwithftanding al-
owed.
2, It was Objefted, That by the Law without fpe-
;lal \P/ords a (g) Steward cannot make a Deputy, () Cobl it
ccaufe it i . datite  and 2oe. b
wlo it is an Office of Knowledge, Fldchtyi_)ifc;ri 234 e
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Difcretion; and therefore, Fieta, lib. 2. cap. 7. deferibeg
¢z) CoLiz.  what Perfon a Steward ought to be, (4) Providear runc fi};
é1. b. Dominus de Senefeallo circumfpetlo & fideli, viro provig,
Poitea s0. 2. difireto & graziofo, humili & pudico, & pacifico, & modefy

qui inlegibus confuetudinibufy; Provincie, 'Eé officio Seinf

calcie [z cogaofeat, & jura domint [ii in oieiibus tucri ffy.
tet, quique fub-ballivos Domini in fiiis crroribus & ambiguis
feint inflricre, & docere, quigue egeinis parcere, & nec pre.
ce vel pretio velit a rramire fuftitie deviare, & perverfe ju.
dicare. And therefore it was faid, that this Office is appro-
priate to the Pl. 1. To his Perfon, for it is granted to him
only during his Life: 2. T'o his Qualities of his Mind, [

Scieice, Fidelity, and Diligence, which are fo individualiy

annexed to him that he can t make a Deputy, nor Affignee,
*Plow.379. and therewith agree Sir Hen. Nevil's Cafe, Plow. Cone.* 58,
() Co. Laee (B Lizt. iih. 3. cap. Coudic. So. Vide 39 H. 6. 35.(¢) 11 L,
e 3. 4 1. (d) 10 F.q.14.5. 17 H.y. by Frowuk (e) Ke,
(c) xz.Gren: 44.5. and nothing of that was denied by the Court, and yer
g Foy 25 . it was refolved and fo adjudged, That the PL might (as this
B Gomnches, Cafe is) make a (f) Deputy. And it was obferved, that this
Br. Patents 65, Word Steward isderived from 2 Words, f(g)Stede, and Wari,
25- Ofcer 28 and is as much as to fay, my Place, or forme; and there-
> Rol.1se.  fore he is commonly calicd a oodward, who-has the Cufto-
Pofic2 so.a.  dy and Charge of Waod, and fo Hayward of my Hedges &
(d)Be. Deputy fic dp fiinilibus. And Seweftallus in Latin has the fame Sig-
ﬁ',_ scents 64, Dification, as appears in the Hiftory of Tngulplus 465. nter
Perk. Selt.io1. Confitetudines Scaccarii, where the Under-Sheriff becafe
(¢) Kelw. 42 b. he exercifed the Place of the Sheriff himfelf is called Seuef
{(f) Bridg. 31. hallus Vicecoriti d therefor o O ithi
Bnica 17 o, Cballus Vicecomitis, and therefore a great Officer within
(g;CoLu.612 this Realm is called, the High Steward, becaufe the King
I Perk. Sed appoints him in divers Cafes to exercife his Place, &
g; Peck St There is a great Difference betwixt a Deputy /) and m

) Affignee of an Office ; for an Aflignce is a Perfon who has
an Eftate or Intereft in the Office it felf, and doth al

Things in his own Name, for whom his Grantor fhall not

anfwer,unlefs it is in fpecial Cafes, bur a Deputy has o E-

ftate or Intereft in the Office, but is but the Officer’s She-

dow, and doth all Things in the Name of the Officer him-

felf, and nothing in his own Name, and for whom his Grar-

o~ .o tor Thall (1) anfwer; and when an Officer has Power 10
(1} Cawley148, . . : ;
(£)4GCo.23a. make Affignees, he may implicite make Deputies, for (0
$Wo a2 cui licet quod wnojus eft, ion debet guod minus eft non liceit;
g)a?i"z’%% ar_ld by _Confequence, when an Office is granted to one and
‘ his Heirs, (/) thereby he may make an Aflignec, and_bY

Confequence a Deputy. And in the Cafe at Bar, the princip

Parts of the Office of Steward of a Maror is frrare gicrelds

Pled, Surrenders, Admitrances, and Fealtics, probaie refie

mens’ & comitd’ admwimfirar inframancr’ 3c, and theSuiz s

4 e
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are Judges of the Court-B

Part as Proth rt-Daron, and the St

\f)vhich Manuglml)::li?:n? li.n%;;g.‘?ter to the a“’)agitf;; thé m{q&
mall Fees. Now wh riting, &¢. the St s &¢. for (4) 4 Co. 33.b
Steward of the faid en the Qxeen grants e}:”al'd takes gCO-I[_b: )
Farl, fo that in re;' Manors to the Plainti the Office of Goay, 1o -

: & of aintiff, who i odb. 49.
in a bafe Court aI:l 3 ¢ the Smallnefs of th is an 1 Rol. s43
N « . Tom Cl'. El N
ing an Earl, 1t is ;m o o the Dignity of th e Office - 792,
plied in Law f the Perfon be- Cro. Jac.’s82.
’r'g?{l;?‘;i“za:’g’eputy, for whom thé"'E;31.(;ere1';1:311c3r that he :gg-ﬁ. 266,
puty exercebis Jyg ) Prejudice to the ngught to a?fwer, 7E. 4.25.2,
Baron, and in entrﬁ,‘;” [gl’gﬁS, as In holdi:g’o?ng hés De- :l:/lgédii“'b'
nced fhall be in Cafc of the Pleas, Surrender the Lourt- fa H.7. 160,
fic of th es of Difficult s; and when Co Linss "
tie, & iig%?en’a:};. tE“;. "xercelzz’z g;rg:,-(;;,c,?;; f the Pro- {’?ﬁif gs 52,0y
aninr ngen} Fra :? es dicuntur a comitando iz, fiien- 68. a. 0. 2.
fue 4 ocictate ' &on lib. v, cap. 8. Comi , quia comi- Cr-Argum.1
781, . 0. Comites ; .106.
Co”ﬁdes’ Reges 872iﬂ22 ﬁlmpj&rﬂ'”l; qui etiﬂm da c.omltatu) %{Otf'(g:.[‘!ﬁ’
f}jnd this was the mo {{Zles_ﬁbz affociant ad co;j;[f "{?ﬁ‘m 2. SLE. B.
the Conqueft . minent and {u nJuienaum. til, 222,
created Iq)uke’ofsl 2';;‘17134;?. 3'dWhen thgg?;l?i%‘?:cy from (;7) E‘C RN
were created Farls y Al thofe who of anci € was Br,Exem.pt. .3
this Da ls were of the Blood cient Times Co.Lit. 156. .
7flomen )(’,!/_m;}:f/z'l’;;n%;;j;ll his Appellatli{(::,?}iilels\:'}ievﬂ; to E,iolj; 1;-671 65.:.
ons the Law i ngninei 1oftri, and f m, per 2 Rol, 646.
theref ~gives them high ; or thefe Rea- Dy3! o
A e S A2
King wi::h thet eéa“fe the Law intenc{s t;:c e}:l for Debt, :ffoar;et;',

. the Realm in lsl‘ founf'el for the COmmonw? lthcy affift the Br. Challggée
for the fame Ret?otg tl;xy tl{]}?ir Prowefs anda\;ah;) o Ixe ig E, 039 ‘30.b

, tho' it is fi they fhall not be ur,  Alfo 48 AQ pl.6.

' ken, whet(;:e:hi Service of the Countr put thlf(g) Juries, al- @) 6 céf';?.' a.

it fhall not bet e Plaintiff or Defendzr;t ‘X fo if Iffue is ta- 12 Co. 70,94,
Alfo the Demantc;led by Jury, (@) but by tf?g Il(;?rl’or not, 2 It. so.

"2 Lord of the Pa -“-lgtt fhall not haveDay of (¢) G ing’s Writ, 9 Co.31. 2,
the Publick Anil l:ﬁafﬂt,{becaufe he is inten deﬁiz a%amg 2 Rol ;715; .
our Book ) efe and m ¢ attend Co. Lir. 1 4

shELE e it

z g;’that as ;Vh::n “g;{ 8?5 32 Hf 6. 2.7. '35.H. ? 24‘;7 o é53{n35’8;fe.

- Man Nou co Office_defcends to : . 6. 46. @ Br.Trialitg.

ought to cx’::?;qi' mentis, ot ldeot, ¥r. Ot}:: (I)?i?f, ora3sH. 6 J6n

ity which reife it by Deputy, £ an Earl for the cefi o Challnge

the Kin w intends, of his A ecel- Br.Chall. 18

" Court g and the Publick, thi ttendance upon (e)Co.l.,'.'l .

' fore § tfhall be exercifed b l;; St;:)ward{h‘l’ of a bafe ¥ 5. QE’C

;ed t was agrced That y'f S ePutys and there_ F“Z'Jo\h‘.g,lz-

' may okean Earl, without Wor c{s‘ta Parkefhip is grant- » %33 838. a,

1 1 A o .3.31.4,

| ep it by his Servants. Am;n ?&emzn?eém;y, te ( ofa )Ca. Cars

H aiCs the :
Law

:
F
|
|
l



The Earl of Shrewsbury’s Cafe. Parrly

Taw allows diverfe Als for Conveniency in refpe@ of e

Dignity of the Perfon 5 as if Licence is given to a Duke y [

hunt in a Park, the Law for Conveniency gives himfuch 4. [

tendants as are requifite to the Dignity of his Eftate. Vi B

(2) 8. Trfp. (4) 12 H. 7.25. . & (b) 15 H. 7. 10. 5. So when 2 Bifhoy [§
257 ence 1o, 1 Tiding, itis not convenient to his Eftate and Degrec tobhe
() Br. Trefp. forced to examine the Ability of a Clerk, but he ought tog:
431 tend his convenient Leifure, 14 H. 7.21.15 H.7.7. & 8.4,
(9Co. Lir. And of ancient Time the Earl was(¢c) Prefelius, Jeu Prafy
168. 2. Sfirus Comitatus, for fo imports the Saxon Word, f. Shirercve,
Poser97.b. “the Reueofthe Shire, which is as much as tofay prepqfing
Coinit',and had the Charge and Cufloedy of the County, and

is called'by the Romanus, Satrapas, which Word they ha

from the Perfians, and wasapplied to thofe who were, Pre.

felt: Proviucie. And Vicecorites eft vicen gerens five vicarin

Comitis: And now the Sheriff has the whole Authority fo
Adminifiration and Execution of Juftice, which the E. had,

" _ And now the K. by his Letters Pat. commits to the Sherif
§gs S” Vit (4) Cuftodrem Comitarus, without exprefs Words to makes
- o352 Deputy, and yet he who comes in lieu of the E. may make
one Subuvicecoines, i his Deputy, who in ancient Time, 1

appears before, was called Senefehall’ Vicecows’, and in the

(¢ Co Lit.  Star.of Hzfbiz. =. ¢. 39.he is called Subvicccomes, andin 11
w2, H.=.c.15. he is called Shire-Clerk 5 andif (e) Picecomes qu
gerat vicewm corvitis may make a Deputy, 4 Sortiori the Eal

himfelf may do it 5 & co posius in the Cafe at Bar, becauft

it concerns private Caufes in a bafe Court. Alfo when before

the Statute of Quia Emptores terraruis the King or othet

Lord, &¢. have given Lands to a Knight tohold of him by

Knights Service, f to go with his Lord (when the King

makes a Voyage Royal to fubdue his Enemies) for 40 Day,

well and conveniently array'd for the War, in this Cafe the

Law had fo much regard to the Dignity of Knighthood

(which is the inferior Degree of Dignity) that he might fin

{7 0Co.105.2, AROTHET able Perfon, &¢.to go for him with the King tothe
€113~ 2 Wars and therewith agrees(f)y E. 3. 29.4. 0. which
Lic fei 6. two Cafes, onme concerning the publick Adminifiration
and Execution of Juftice in Time of Peace, and theo

ther the publick Defence of the Realm in Time of Wa

were more ftrong Cafes than the Cafe at Bar. Adl

it appears in the faid Letters Patent that it was the

Intert of the Queen, That the Earl fhould make$

Depury by thefe Words, Polentes & firmitcr inih:

gendo precipientes per prefentes omnibus & Singulis (f',

Jreroriis, maaiftiis, & fuldiis noftris, tam mfra Lilcit

guey extra, 1CRoTe piefeutitiiic, quod eidem Regero g

iniz1 Rutl-nd & depurare, five deputatis fuis 1 }rarmﬂu

oiminbis frciond & excauend’ [t anxtliantes, off flemeh

&S coyrlcates prout decer: By which it appears that fhe

e
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intended that the Earlfh
wibus: A ould make a D % .
e Do o ket oo,
And astotheo Ve eler onjécu”d . | ed, in
. heUpinton of Fleta. () ubi un lflientzau’ fram.
}:%; ch;;:” eft curias _te;ze;‘g 7)721;5:2&‘?&?' itis further faid, (4) Ant.48.b
Steward f’é"”qi JSecerit,&c. By which ' [i per fubflicutum )
o Admitt might make () Depu feems, that then .
it was objé&edmltfrt;,ng that the Pl.can’t rI:latl!:.s. 5 (bilg;re&.m,
feitre, 2nd to pro::rtet:‘he Non}quer thereof iss C:Ff::y’f?m ey
Cl C at,2 H.9. . ot For-
Clrk of (¢ Market, & wa 741 B inthe Caleof the (.1
atBar can’t bc(f)' ﬁd" That by Non ufe'r theo gf%‘ch-" was an- g.‘%) 3L (; Lit
the true Rea fo:o ;';:e‘h iAndbfo;( the better Undc:rl{?at}:l"; Cafcf:' Haidres 48,
)} Caufes , 1tisto be xuown Tha nang o
Fadt as {%: :gu%(;rfelture or Seifure o{" O}f?é'ctefshfre are three (4)Sawyer's
ufing, asif the Mg, ﬂ?(’f ufing, or refufing. Ab or Matter in Aigumentia
fcapes,it isa Forfcaiiurzl’ogr 1:’thet' Gaolergf'ug‘er l::glng or Mif- %‘_0 Warranto
my‘{e) 151 Vzdg ; their OmCCs a um"’)’ E'
. ’ in22 Aff.p. 3 y 39H.6.32.5.5 M.
: 18. 20 E. b . §2 34.(f)1 E 32.0.5 Na.
AR
eftructi . is 2 Forfeit " t Woo b.195.2.b.&e.
ufer, (w }:;’Criiof Vert is(/) Deftruétion o‘?’% Zf }f\_lexr Offices ; for ?’;{tg;sg.h
when th concerns the Cale at B niion. Asto Noyn- P11 509
theeét e (k) Office concetns the Ad;‘:) %‘ere is a Difference )7560‘)'3.: b
ommon-wealth, and iniftration of Jufti 3 Rob s,
L)) h . 3 the Oﬁi - Juﬂ]Cc or 55
AN ey e v gy
Office n-attendance in Court i quett; there the 2333 b. .
Clork :gtlsé) “(Ilhamberlalrf in the Exrcthles i Forfeiture, as the ;/110(33'99,8; b,
Gom. Plegs, &, for § Exigenter, (1) Phili Prothonotary, () CrCarto,
ficers is of I\',Ie ﬁ' or the Attendance of theft zer, &¢. in the (&) Co. Lit,
Attendance ofs :h:élfo;(ﬂ}e fl\dminiﬁratioi\f)? T]’_da}}e lik{e Of- é;r;Caar 60
Commonweal lerk of the Market i uftice ; fothe 492 T
; th. Vide( etis of Neceffity f Poft
1iffs Torn, 1 Ma. D n)2 H.y,11.b. Soof holdi iy or the S99 2.
. . ’ Py ldln tl’l 1 Ander{ 2
to attend or exe TJ’ 151 (o) But when the'Ogi g the She- 4 Leon. 12 9
be mad ercife his Office buto cer ought not N. Be oy
attenda:::ay ?lmto whom he is Oﬁc?:rDtimand or Requeft to O Benl 16,
‘lue&made’-‘ ;;;g g‘a‘ge f?f Forfeiture sJithe::ng’“‘urex;lor Non- 52"7; Rﬁ’c’)-l 1 ‘55.
Courts,but eCafeatBanhe wasnot b emand or Re- Dy. 112 o
Grant ’fto EPOH Requeft made, and ft ot bound to hold any £ e
Grant, £ to hold his Co , and fo much isimplied Y (1) Hard
it : . urts wh np iedinh r. 4.
55" jz?zs’ i?l}_gg,ed in Walror's Ca{gcnix}:il?;%l be required ; and f{; (0 Sopra (¢)
2 Man gmn;;n‘:hi{ﬁm? Court in Razd. ;;;rz’_l/e}as" an’ 10 EL
M ERL A s o
01772 Br”iﬂ)s Cﬂjé g ut upon Requeﬂ: m d y BE Isnot
8722 E[. “ aeagHG.z
“Ig?: 5}12 z}){e’g}oﬂ’: Cafe. Dy. 369.(2) Plommer's szz:/g' (p) Dy. 396
Officer nthe fﬁcc concernsan s . Y pls ” 396
¢ there rhﬁ%‘;;f”goﬁcw to attend hﬂ%‘;}? s(r)private, and the (D)41E3190.
b theNon-ufer u g ot Non-attendance is nf;e w;{:_hout Requetl, #) Palm. 533.
¥ to him Who&% & Sgalttepd. is caufe of Pl‘z;:diecgf Folr)f.unle(s
H he 18 1 . ora )
in fomething which COnCergﬁi Co,Lit. 253.2.



The Earl of Shrewsbuty’s Cafe. ParTIY,

Charge: As ifaParker or Cuftosparci does not attend one o

two Days, and within thefe Daysno Prejudice or Damage hap.

ens, it is no Forfeiture ; but if by Reafon of Lis Abfence Per-

Fons unknown kill any Deer, it is a Forfeiture of his Office
and therewith agrees 5 E. 4. 6. .

AstoRefufal it is tobe known, That in all Cafes when ap

Officer is bound upon (4) requeft to exercife his Office, ifhedo

itnor upon Requef, it isa Forfeiture: Asif the Stewardof

Manor is requefted by the Lord to hold a Court, which he

doth not, it is a Forfeiture.

The3Poit.  Againft the Writand Declaration it wasobjeéted, that they

. were (§) i & ar#z’ (where an A&ion on the Cafe ought to be

()= ROIReP- without v7 & a7nr’)for the Writ and Declart. are, that the De.

Cr Gar. 325. fendants ennd’ Comit ad exercend dicf Offc infra diet me

Hob. 1 30. wer’ de M. &S vadia, feoda, commoda, & profic’ eid’ ofic’ dejure

pertinent’ babere & percipere vi 8 arnd adtunc & ihid’ in.

(c) Fie. Altion pediverunt, & adhuc impediunt. And the Books in (¢) 43 E,

fu le C2le 3370 g 8919 E.g.2.werccited, and F. N, B.86. H. that an A

&ion onthe Cafe thell be without vi & #7272, Andasto that

it was refolved by the Court, that the Writ and Declart. were

good enough. And a Difference was taken betwixt Non fex:

{d, Cr. Cor. fance, and (4) Mif-feafance, for Non-feafance or Negligence,

35,377,378 fhallnever be faid vi & armis,for that would be oppofitum in

* Raym. ~=  objelto, neitherfor Negligence or * Non-feafance fhall theWrit

(¢3= Rol Rep. fay, contra pacein, ()12 H.4.3.4.(f) 45 E. 3. 17.b.43 E.3

Bz 3. 177, 334 But fome Writs fhall be contra pacent, which fhallnot be

Br arion e vt & armis,as 9 H. 6.1. 4.(g)Recaption fhall be contra fo-

le Cale 36 cemz, and ag2inft the Law and the Statute, but fhall notbew

%J‘r)]"_“é-aé“j‘; & arizis5.So in all A&tions for a Thing done agzinft any Stat,

Er. Acuon fur the Writ fhall be contra pacem 5 vide 19 E.9.1. 4. altho’ itis

te Cafe 0. for Non-Feafance. Butwhen there are 2 Caufes of an Ao

R;%‘H{ o on theCale,the one canf canfans,*and the other canfu caufira:

o 1 F Canfr caufans may be alledged to bewi € arm’, for thatis not

Br.Recapr. 1. the immediate Caufe or Pointof the A&ion, but canfa canfuta,

(%, Supra zj asin 1z M. 4.3. 4. the (b) putting of Dung into the River is

canfiz carfans, and therefore it may be vz & armis, but caufs

canfnta, [tae Point of the A&ion on the Cafe is the Drowning

of theP’s Land: Soin 8 R.2. Hifteler 7. Regifler 105.4

the Breaking of the Inn may be alledged vi & armnis ; for de-

Jeltus cuftodie is the Point 'of the Ation on the Cafe againk

the Holtler, 1. 29E. 3. 18. 5. The Abbot of Evefban brought

an Aftionon the Cafe againft certain Perfons, and declared

that he bad a Fair in §. with all that belonged to a Fair, and

tharthe Def. with Force and Arms difturbed the Peopleco-

ming to the Fair (which was canfs canfans) by whichthePh

lof his Toll (which was canfa caufura) the Point of the Ad

on, and the Ation maintainable. Vide 16 E. 4.7.4.b. FN

B.89.72. 19 R.2."Tit. A&ticn fur le Cafe, 5=. So inthe Cale at

() = Rol. Rep, Bar, the Defls might (7) 0 € arses hinder or interrupt

232 the Plaintiff in exercifing the Office, and that is cazfa cat

Juns, by which he lofes his Fees, &, and that is carfé

{a; Cr.Car.s€6,
Co.Lir 2330,
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canfuta the Point of the Action, and 7 H. 4. 44.5, If an A-

gion on the Cafe bas (4) fufficient Matter, altho’ it has (4) Br.Bricf
Matter impertinent alfo, yet it fhall be maintainable. %3 gion fur

Againft the Aftion it was objeéted, That no Aion on le Cafe 37.

the Cafe lies, becaufe it appears by his own fhewing that Br- Nugation,
he may have (b)) A, Vide » H. 4. a1. 4. L. 13 H. 5. 26. f?h?; Point
4. & and many other Books. But it was anfwered and re- () Cr. El1y8,
folved by the Court, That of Things not manurable, here- 199,466, s20,

; ; 845,
ditamenta incorporea, as Common, Corody, Office, Rent, ﬁgy .

" % he who is feifed of them is in Elettion to have Affife, 2 Leon. 134.

and admit himfelf to be out of Pofleflion ; as if a Man fei- 3 leon.i3.283,
fed of a Corody certain, is diftarbed thercof by another, by :,5[;22,4157,
which he can’t take his Corody 5 yet he may grant it overs Dy.aso. pl. 88,
otherwife it is of Land. And therewith agrees 17 E. 2. (¢) N Benl 224
Nuper obiit 12. So if another takes my Rent; yet [ may

grant it over, and therewith agree 24 F. 3. 4. 15 E. 4. 8.

1E. 5. 5.0. 19 R. 2. Ation furle Cafe 51. 7. F. brought an

Aion on the Cale againft certain Perfons, ard declared,

That he is Bedel of the Hundred of H. and ought to have

of every Brewer, who fells 3 Gallons of thebeft ¢) Beer for (<) 1 Rol. 106.}
14, certain Beer 5 and fays that he, and thofe whofe Eftate 0612
he has in the fame Hundred have been feifed thereof: And:

Hunkford took 3 Exceptions to the Declaration, 1.Thathe

has not fhewed how he hashis Efate, & non allocatnr, 2.

He claims by Prefcription of every of thefe Brewers Beer by

: Virtue of his Office; and he has joined fundry Brewers in

his A&ion, where he ought to have feveral Altions, & 7oz
allocatur, for all in Covin were acceflary, 3. He has fhewed
he was difturbed, in which Cafe he ought to have 4/ife, &
non allocatur. But the Reafon of the Rule of the Bock is

i miftaken by the Reporter ; for there the Reafon which is
¢ given is, becaufe peradventure he has nothing in the Officé

but for 2 Time, as a Clark hasnothing but the Occupation,
e, the Contrary of which appears in the Declaration, where
he prefcribes in the faid Office 5 but the true Reafon is,

1 That it is inf his Ele&ion, as is aforefaid.

Agiinft the Verdi& 5 Exceptions were taken. r. That The 5 Point.

£ there was no Difturbance found, and if any Difturbance

5 is found, the Difturbance alledged” in the Declaration (d)3Co91 2.
%t is not found: Pirft the faid (4) Words which paffed be- ;) Hla.n.
5 twixt them, was no Difturbance or Interruption of 1 Jones 165.
o the Plaintiff, as in 16 F. 4. 10. b & 11. 4. David Vowsri s
i@ Malpas was bound to another, that he fhould not in- ;
B terrupt him in exercifing the Office of Parker, &c.

and they met in London, and Malpas faid to the Parker,
that if he would be fo hardy to come to the faid Patk,
ad ufe the Office aforefaid, that he would beat him,
and it is there held that this verbal Threatming is not

H 3 - any
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any Interruption. 2. Thereis no Difturbance found vi & 4.’

which isalledg'd in the Declarat. To which it was anfwered J5

and refolved by the Court 5 that there was an exprefs Difturh, §§

found, - the holding of Courts, and the Taking of Fees ; for

impedire cft pedem vnponere, & impediment’ eft quo s tpe.

ditur ut won perficiar 4 adfe pertiner 5 and altho’ the Diftur.

bance with all the Circumftances be notfound, which is alledg-

edin the Declarat. yet if any Difturb. is found which is thero

alledg’d, it isfufficient, and that without Queftion is dire&ly

found. 3. The Verdi&t is, @4’ quid’ Si. Sterne adrunc exiflens

deputar’ pred’ Comit’ Rutland’ pro exercitio pred’ Officu -

nefchalli pred’ Maner’ de M. andit isnot found that he made

Be. Dequry 1€ faid Srerne his Deputy by his Deed, as itought to be, asit
(:7) Srrma Y jsagreed in28 H. 8. (4) Deputy 17. for this Reafon the Ver
’ © dift wasinfufficient. To which it was anfwered and refolved;
that it is true,that he who makesaDeputy ought to make him

by Writing : Butwhen theJury find that §. Srerne was hisDe.

puty, all necefflary Incidents are thereby alfofound ; and there-

fore upon the Matter they have found that it was by Deed. 4

()Hob.s6. TheVerdittis, 24°(7) acceffit advillane de M. <8 ad ufualen
locuin ibid ubi Curia Maner' de M. communiter tent’ & cufl.

Aif' fuit, and it is not found thathe came to any Part of the Ma-

nor,but only ¢4 villamn de M. and therefore it is infufficient ; for

(5)Co.Lirs82. theCourt ought to be held either upon(c)Part of the Manor, or
6“?;1 27-2. gatleaft upon fomePart of that whici is holden of it,but itmy
WeR 33 well be that fome Part of the Town is not within the Manar,
but held of fome other Manor, & non allocatur. 1. Becauleit

fhall be intended prima faciein thisfpecial Verdidt, thatthe

Manor includesthe whole Town. 2. The other Words, /. 245

Jualem lecumubi Cur’ Maner’ €¢. make inafpecial Verd. the

Matter clear, that it fhall be intended in fome Place withinthe

Manor, for fuch precife Form is not by Law requir'd in fpecid

(R')GCT- Jac. 63, (4) Verdi&ts,which are the finding of Lay People,as in plead-

Yo 61 ing, which is madeby Menlearned in the Law. Laftlyit v
Cr.El16;, obie@ed, Thar the Verdi@ has found, that femper abinde,
ﬁ?'Rcy. 200 from 16 Day of Feb.&¢.) 1ideriz Th. Woodward & Rob. Sper

cer receperunt omnia feoda pertinen’ Senefchal’ ibid’ which
ought to be intended till the Finding of the Verdi&, and be-
caufe they have givenDamagesentirely forall,whereas itought
to be only for the Taking ot the Feesbefore the Original; it
thisCafe the Verdic was infufficient. To which it was anfwered
andrefolved by the Court; 1. that the Beginning of this Serr
(e) Hard, 347. tence is, and (e) abinde ufgue imperrationem predilt brevs
original, &c. which Words in this fpecial Verdiét fal
guide and limit the 2 abinde alfo. 2. The Jurors, if, .
find them guilty de rranfrefll infrafiripe which w&
allegded in the Writ and Declaration” from the 16th 0
February bucufyue, which taking all the Words togethe!
ought to be intended #fgue ad impetrationem brevis. Av
afterwards in the End of this Term a Writ of Enquiry®

s
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Damages was awarded by the Court, and upon the Return

thereof Judgment was given for the Plaintif. And the Ch.

Juftice in his Argument faid, That in the faid Letters Patent,

there is a general Claufe which refers to the Grant of the

faid Office of Steward laft named, and the other Offices

which were before granted, [0 wna cum omnibus aliis pro-

fic', juribus, comunodisy & emolument’ dict omnibus & fin-

gulis officiis curs ceteris premiffis provenicar feu aliquo wo-

Ao fpellant’ & adeo plene & integre, & in tam amplis mo-

do € forma, prout Tho, Manners Miles, €c. aut aliguis a-

liws, Jive aliqui alii offic’ pred’ vel eorum aliquis ante hac

tempora occupans five occupantes, babuit ¢ fercepit, babue-

yunt five perceperunt £5¢.And if in any former Patent of the

faid Office of Stewardfhip, the Patentee had exprefs Power

to make a Deputy, that then by thefe general Words 4e 0ir.- () Dy. 551,
nibus juribus, &c. adeo plene, & integre, $¢. prout aliguis, ‘(’};')z;;n 2o b
&e. being applied to a particular Charter which has fuch zRox.R'eps.)i 56
exprefs Authority, the Plaintiff may make a Deputy, and 1 Venir. 409,

. to this purpole 43 E. 3.22. 18 Eliz. Dyer () 351. 8 Hill, +'*:

2 brownl. 341,

!
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40 Bliz, (b) Amereditk’s Cafe in the Exchequer were Haid. 456.
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In Communs Banco.
Hickmot’s Cafe.

IN an A&ion of Debt brought by William Hickmot againt
T komas Oxenbridge ona Bond of 40 L1 Fan. 5 Fac.the
Def. pleaded in Bar, That after the Making of the faid
Bond, . 1o Fulii 1608. the Plaintiff relea(%,d unto him,
and pleaded Part of the Releafe, the Plaintiff demanded
Oyer of the Releafe, which was read to him in thefe Words,
Fuly the 15 Day in anno 1608. It is concluded and agretd,
wpon the Day and Year above wrirten, berween Wm. Hick-
mot of the one Party, and Tho. Oxenbridge of rhe other
Party, That upon good Confiderations, drawing the Partis
thereunto, The faid Will, Hickmot dorh acknowledge bin-
i fully fatisfied and diftharged of all Bonds, Debts or De-
monds whatfoever, frowm the Beginning of the World unti
#his prefens Day, by the fuid Tho. Oxenbridge. And the
be the (aid Will. Hickmot is 2o deliver all fuch Bouds asle
barh yer undelivered to Tho. Oxenbridge, except one Boul
of 4ol. yet unforfeit, which is for the Payment of 2l
wherein the fuid Tho. Oxenbridge and Rog, Oxenbridg,
bis Brother, (tandeth bound to the faid Will. Hickmot, [
Witnefs whereof, 8¢, And the Plaintiff faid that he ought
not to be barred of his AGion, for he faid that the Bondof
40l fo-excepted, and the faid Bond Cur’ hic prolar’ are o
and the fame Bond, €S¢. upon which the Defendant de
murred in Law, And in this Cafe three Points were 1
folved 1. That the faid Acknowledgment by his Decd
to be fatisfied and difcharged of all Bonds, is m
Judgment of Law a Releafe or Difcharge of the Bonds
for none ought to be fatisfied but once, although the
word Difcharged is not properly faid of the Part of
the Obligee, but of the Obligor, for the Obligor is to b
difcharged 5 yer when the Obligee confeffes himfelf to be

1 difcharged
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Qdifcharged of all Bonds by the faid T'ho. Oxenbridge, it a-
mounts to as much as the Bonds themfelves fhall be dif-
charged : So that as well this Word Difcharged, as this Word
Satisfied, is fufficient in Law to bar the Plaintiff of all Be-
nefit of the faid Bonds; For by what Words a Debt by a
Deed may be created, by the contrary Words it may be dif-
charged. Vide (a) 22 E. 4.22. 4. (b') 8E.4.5.4. 37 H.6.9.2. o
what fhall be good Words () Obligatory : Er bis idem exigi ([ #) Fitz, Oblig;
. bona fides non pavitur, & in fusisfaltionibus non permistitur 3, ovyig, 63,
amplivs fieri quant femel faCture eft. Wentw. 167,
2. It was relolved, That the faid Exception fhall (4) ex- zbr){“?"- '481:147-
tend to all the Premiffes, and not only to the Claufe of 3" &
* Delivery, for 3 Reafons; 1. Becaufe it is a Rule, Quod (¢) Br. Oblig. 5.
" enceptio femper ultird ponenda eft. Vide Regift. 1. b. 2. All (‘l) Dyer 22,
" the Words before make but one entire Sentence, and one §o g% 4%
! depending upon the other, for it was Reafon, when Bonds Dst. 166,
are fatisfied and difcharged, that they fhould be delivered. ""‘[;”- o+ b.

3. There was Reafon, that this Bond of 40 /. fhould be ex- ZZ’ £ 3 par
cepted, for it was not then duc. Firz, Oblig, 142
The 3 Point, That now it (1) appears by the Plaintiff’s - Otle.
Confeffion in his Replication, That he can’t have an Aion ; Ry ; 45:%*;"
againft the Defendant only, but ought to have brought it a- (4) Lit. Rep.” _

gainft him and Roger Oxenbridge, for the Bond of g0/, (zﬁf;?i’-wk
excepted was a joint Bond ; and the Plaintiff avers in his ¢;, e Bepe
Replication, that is the Bond upon which he has conceived (f) 1 Jones3oq,
this Action, and therefore he has sbated his own Writ. ?_‘Sf'lﬂ‘b'
But the Court gave Day to another Term, at which Day g ;’; 9

the Plaintiff was Nonfuit, 3 Co 133. b,
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