Cap. 98.  Of Brothel-houfes, &c.

Chriftian buriall when they were dead, nor perniitted to receive the
vites of the church whileft they lived.

The word efuis or flewes 1s French, we having no Englifh word
for 1t.

Before the reigne of H. 7. there were eighteen of thefe infamous
houfes, and H. 7. for a time forbad them: but afterwards twelve
only were permitted, and had fignes painted on their wals; as a
Boares Head, the Crofs Keyes, the Gun, the Caftle, the Crane, the
Cardinals Hat, the Bell, the Swan, &c.

Many wicked and common women had {eated themfelves in a
lane called Water-lane, next-to the houfe of the friers Carmelites
in Fieet-{ireet : this being an open and known wickednefle, king
E. 3. to the end thele friars might performe their vowes, one of
which was, to live in perpetuall chaftity, took order for removing
of thefe women. "Therecord taithy Rex praccipit majori civitatis Lon-
don quedd amovert faciat omnes vinlieres mervet) ices in venella prope fratres
Cormelitarum tn Fletefhreet inhabitantes.

Read 3 Regum cap. 14. verfe 24. eodem Lib. cap. 13. verfe 12.
& 4 Regum cap. 23, verfe 7.

And by the common law it appertaineth to the marfhall of the
kings houfe to free, or prote&t the court from femes putcins, which
1s more particularly explained by Fleta, who {uith, Marefchalli inte-
reff virgatam a wmervetricibus omnid’ protegere ef Jdeliberare, et habet ma-
refchallus ex confuctudine pro qualibet meretrice coi. infra metas hofpitit in-
vinta, 4% primo die; quoar fi 'iterum in baliva fua inveniater, capiatur
et c.ram fencfchallo inhibeatur ei hofpitium reois, rvecina, et lihererum
Joorwm, ne iterum ingrediatur, et nomina cavum imbrevientur : gua fi
terum mvente fuerint hofpic’ fequutrices, tunc aut remancant in prifona
m vinculis, aut fponte preedic’ ZWE(‘:'(I abjureniury quee fi auiem (ertio
mventa fuerint, confiderabrtur guod amputctur cis treffria, ¢t tondeantur ;
quee quidem fi quarto inveniantur, amputentur eis fuperlabia, ne de cetero
concuptfcaniur ad libidinen:.

14 R, 2. Itis enated that no eftews or brothel-houfes thould
be kept in Southwark, but in the common places therefore ap-
. pointed.

S0 odious and fo dangerous was this infamous vice (the faireft
end whereof is beggery) that men in making of leafes of their
houfes, did adde an exprefle condition, that the leflfee, &c. fhouid
g{ﬂt {uffer, harbour, or keep any feme puteine within the {aid houles,

C. *

See the cafe of 1 H. . the cuftome of London for entring into
an houfe, and arrefting of an advowtrer, and carrying her to
prifon.  In ancient times adultery and fornication were punifhed
by fine and imprifonment, and inquirable in turncs and leets by
the name of Letherwite. We find in Domelday De adulterio vero per
totun Chenty habet vex hominem, (\. amerciamentum hominis) ct archic-
P opus mulierem, (. amerciamentus mulicris ) €5c.

Fidua, ff alicui fe non legitime commifceb, 20 5. emendadit, pucila vero
10 5. ptro confimil: can/a,

P Adulterium faciens 8 5. € 4 d. emendabit homo, et foemina tantunden.
Kex habet homs e adulterumn, archiepifcopus feeminam.

But now thefe offences belong to the ecclefiafticall court.
Legrewita, or logrewita, legergeld, or legergeld, of legre or logre for
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Of ‘Flatterers, ‘&c. Cap. gq.

. - . ; _ f{; ._
a bed, and wite amercianient, by common (peech letherwite, or laire- 3
wite, lierwwrle, lotherwite. | ’

Childewite 1s for the lord to take a fine for his bondwoman defiled *3
and begotten with childe, »
Bawdry, lenocinium, unde ribawdry ot vibaude. 3. Impudicus vas

bulz. See parliam. 5o E. 3. nu. 61. of ribauds and robentf. }
menu

l -
L

C A P. XCIX.

De Aflentatione, Fucologia, Pfeudologia, F lat-‘.
tery.

E find a law before the conqueft again{t flatterers 1 thefe
words, Liccepay v Leoxonay nepenay |9 neapapay goocy 3%
znaman habban, &c. which Dr. Lambard tranflateth thus, 3

Affentatores, mendaces, preacdones, et rapaces offenfionem Dei gravifiman
incurrant, £Sc.

The ancient manufcript tranflateth it thus, Sedudfores, mendace,
rapaccs ct raptores Dei gravamen habeant. And both tranflation:
do in effet agree, for a flatterer is a feducer for fome privae
end, by fained praife and humouring of another, whereby e
hath an oultrecuidance of himfelfe, his ftate, and altions, 1/f1 ducurs &

Jeducunt.

The occafion of making this law was, that king Canutus had 4
been feduced by flatterers, who had fhewed him his face and ffare
in a falfe glaffe, making too preata fhew of his own parts, action,, 3
and flate, to the end to make him conceit himf{elfe to be better :}ﬂd 3
greater then he was, and his adverfaries leffe, then in truth ticy
were. INay, this king by wicked flatterers affumed to him divine _.
power and honour: for comming from fea, he fet his feet on the
fea {trond, as the fea was flowing, and commanded the fea not i
rife to wet his lordly and majeftick feet nor clothes: the fea keeping 3
on his accuilomed courfe, both wet his feet and thighsal{o : where- 3
at being fore amazed repented his prefumption (which he had un-
dertaken by wicked flattery.) ‘ 4

And well is the flatterer marfhalled in this law with l}'eri.'g
thieves, and raveners; for the divine defcribed flattevers o be -
thofe, Qui colunt aliguem, et anferunt ab eo aliguid temporart: En:fﬂ-%

» " - | Ji
So as it is peccatum wiftatum, it getteth away much and giveth e

{moke. :!i

And the Holy Ghoft hath ftyled flattery olexsn precator /s, that ’; }
the oile of the finner, xar &foym, that is, of ©Iim tiat CxteCSF;ffg
others in finne, and doth affect greatneffe, that is the head, mjln”;f-é ;
it greater and more profperous then it is, as you may reade 1n Ijr :
prophet David : Corripier me juftns in mifericordia, et z?:crfpm,’u; :ﬂ: 3
olenum autem peccatoris non impinguct caput meum. ¥Vhereby he i er y i
botha king and a prophet, preferreth the reproote, nay the fharp |

w i r- 0
rebuke of the juft and vertuous, before the {mooth humnwng{m J

i



Cap. 99- Of Fiattetgrs, &c.

e flatterer (‘per: nomen) of the finner. T his olewsm peccatoris is mel
conenatum, et venenum mellitim, and’ commonly atfefteth greatnefle,
.nd is called lordbané.

And againe, David {peaking of the flatterer faith, his words are
{moother then oile, and yet are th-y very fwords. Hec dicit Domi-
oy Deus, P qui confuunt pulvillos fub omni cubito manus, et faciunt
crvicalin fub casite univerfe ‘wiatis ad capiend’ animas, Jec. T hus
f1ith the Lord God, Woe to them that fow pillowes under all ar- e-
holes, and put kerchifes upon the heads of every age to hunt {oules.
They make the king glad with their wickednefle, and the princes
with their lves. [fn malitia fua letificavcrunt regem, et in mendaciis
fuis princires.

The flattering mouth worketh ruine. And more kings and
kingdomes have been overthrown by the means of flattery, then by
pubfick hoftility. And this is the caufe that we bhave mentioned
the faid ancient law for their punifhment, they be lawiully banifhed
from princes courts, and {ubjets houfes.

Ut wideat, ceeco fit fonia prada leoni -
Rex ceecus cernity, cum [ycophanta perit.

What fearfull ends flattering favourites, corruptors of thewr {ove-
raigne liege lords, abufing their favours in {ubverfion of their
lawes, have had, appeareth in our parliament rolls, records, and
hiftories.

*King H. 3. Fad Hubert de Burgo chiefe juftice and earle of
Kenty, and muny others: but this was his fafety, that ujon juft oc-
cifion without any great grief he could forgoe a favourite.  See n
the yreface 1o the fecond part of the Inftitures, his couniell to H. 3.
to burne Magna Carta.

.2, had P Pierce de Gaveflon, the © Spencers, &c. and the
Spencers proceedings againft /e grand charter by name (amongft
other things) tending to the {fubverfion of law, &c.

R.2. bac 2 fir Robert Trefilian chiefe juftice, &c. and Robert
tarle of Oxford and duke of 1reland, &c.

H.6 had ¢ William de la Pole duke of Suffolk, &c. who ¢n-
detvoured to have brouight 1n the civill lawes, which was the oc-
cafion that the chiefe juftice Fortefcue wrote in the commendation
of t.e lawes of England, preferring them for the governiment ol this
land before the civill l;“..\?."es. This duke with others pl(}ttﬂd the
dath and deftruétion of Humfrey the good duke of Glouc. who
ever ftood in his wav.

F. 4. had f William lord Haftings the kings chamberlaine,
&?‘(3 captaine of Callice. All thefc came to fearfull and untimely
ends.

R. 3. had & Sir John Catefby one of the juftices of the com-
mon place, and Henry duke of Buck. &c. privy plotters and
Counfellors with R. 3. for the moft ex. crable murder of his ne-
phiews I, 5. and Riclhiard duke of York. What a mifernbie
end the duke had, vou know: and jufiice Catefby n his jouraey
::’ml;;zdﬁm, 1n the'kings ‘high way had fubitaneam ¢t rmpreviifam

H. 7. had ® Sir Richard Empfon, Edmond Dudley, &c. Sir

- H 7T+ 10,

nent " Coram rege an. 1 H. 8. In information verf, D, Peter & alios,

Bamft Edw, Dydley.
y R 2 Richard
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Int. lepes Ca-
nuti, fo. 106,
c. 7. Lam. Fa-
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Pfal. 141. &,

Of Flatterers, ‘&c. Cap. gq

a bed, and wite amercianient, by common {peech Jetherwite, ot Iy,
wite, lercorte, lother wite. o
Childewite is for the lord to take a fine for his bondwoman delu
and begotten with childe. |
BaWdil_‘y, lenocinium, wunde ribawdry et ribaude. 3. Impudiey, fon-
bulz. See parliam. 50 E. 3. nu., 61. of ribauds and robenf
men. |

C A P. XCIX.

De Aflfentatione, Fucologia, Pfeudologia, Flat.
tery.

E find a law before the conqueft again{t flatterers m thels
words, Liccepay 7 Leogopay nepenay | neapapay gooqg
znaman habban, &c. which Dr. Lambard tranflaceth thy,

Affentatores, mendaces, pradones, et rapaces offenfionem Det grasifimar
tncurrant, £c.

The ancient manufcript tranflateth it thus, Sedwdfores, menlace,
rapaces ¢t raptores Dci gravamen habeant. And both tranilation:
do 1n effe¢t agree, for a flatterer is a feducer for fome prva
end, by fained praife and humouring of another, whereby !¢
hath an oultrecui lance of himfelfe, his ftate, and ations, i/ duzire o

feducunt.

The occafion of making this law was, that king Canute had
been feduccd by flatterers, who had fhewed him his face and i
i a falfe glaffe, making too great a fhew of lis own parts, actions,
and ftate, to the end to make him conceit himfelfe to be better gnd
greater then he was, and his adverfaries leffe, thenin truth tef
were. Nay, this king by wicked flatterers affumed to i divine
power and honour: for comming from fea, he fet his feet on the
fea ftrond, as the fea was flowing, and commanded the fea not 10
rife to wet his lordly and majeftick feet nor clothes: the {ea keepiy
on kis accuitomed courfe, both wet his feet and thighsalfo: where-
at being fore amazed repented his prefumption (which he had un-
dertaken by wicked flattery.) ‘

And well is the flatterer marfhalled in this law wil

thieves, and raveners; for the divinc defcribed tatterer
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And the Holy Ghoft hath ftyled flattery o/exmn peccaldl 15y ilw{tl};
the oile of the finner, xar £oxm, thatis, of Inm tiat cxcec;;;:r
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Cap. 99- Of Flatter_;rs, &c.

the flatterer (‘per: momen) of the finner. ‘This olewm peccatoris is mel
wenenatum, et venenum mellitum, and commonly atfeteth greatnefle,
and is called lordbané.

And againe, David fpeaking of the flatterer faith, his words are
{moother then oile, and yet are th-y very {words. Hec dicit Domi-
mus Densy Ve gui confunnt pulvillos fub omui cubito manus, et_faciunt
cervicalia fub cayite univerfee mtatis ad capiend’ animas, ¢Je. Thus
faith the Lord God, Woe'to them that fow pillowes under all ar e-
holes, and put kerchifes upon the heads of every age to hunt {oules.
‘They make the king glad with their wickednefle, and the princes
with their lves. [fn malitia fua lxtificaverunt regem, et in mendaciis
fuls principes.

The flattering mouth worketh ruine. And more kings and
kingdomes have been overthrown by the means of flaitery, then by
publick hoftility. And this is the caufe thar we have nentioned
the faid ancient law for their punifhment, they be lawfully banifhed
from princes courts, and fubjeéts houfes.

Ut wideat, caco fit fimia prada leoni =
Rex ceecus cernit, cum [ycophanta perit.

What fearfull ends flattering favourites, corruptors of their {fove-
raigne liege lords, abufing their favours in fubverfion of their
lawes, have had, appeareth in our parliament rolls, records, and
hiltorics,

*King H. 3. tad Hubert de Burgo chiefe juftice and earle of
Kent, and muny others: but this was his fafety, that uy on juft oc-
¢ifion without any great grief he could forgoe a favourite,  See in
the { reface 1o the tecond part of the Infiitutes, his countell to H. 3.
to hurne Magna Carta.

. 2. had ® Pierce de Guaveflon, the © Spencers, &c. and the
Spencers proceedings againft /e grand charter by name (amongfi
other things) tending to the fubverfion of law, &c.

R.2. bac @ fir Robert Trefilian chiefe juftice, &c. and Robert
tarle of Oxford and duke of lreland, &:c.

H. 6 had ¢ William de la Pole duke of Suffolk, &c¢. who en-
dewvoured to have brought 1n the civiil lawes, which was the oc-
cafion that the chiefejuhice Fortefcue wrote in the commendation
of tl e lawes of England, preferring them for the government of this
land before the civill lawwes. This duke with others plotted the
death and | deftrution of Humtrey the sood duke of Glouc. who
ever ftood in his wav.

F. 4. had f William lord Halftings the kings chamberlaine,
EFC} captaine of Callice. All thefc came to fearfull and untimely
[M4S,

R. 2. had & Sir John Catefby one of the juftices of the com-
mon place, and Henrv duke of Ruck. &c. privy plotters and
couniellors with R. q.ﬁ for the moft ex crable murder ot his ne-
phews . . and Richard duke of York. What a miferable
end the duke bad, vou know : and jufiice Catelby in his journey
i;};::dona In the kings high way had fubitancam et imprevifam

H. 9. had ® Sir Richard Empfon, Edmond Dudley, &c. Sir
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In information verf, D. Peter & alios.

Richard

297

Pfal. 55. 22,
Ezcch, 13. 18,

Ofec 7. 3.

Prov. 26. 28,
Q.. Curtius,

[ 208 ]

Naota, enemieco
to lawes punifh-
ed by the lawes.
4 Rot. pat. anno
17 H. 3. Nos
integre et firmie
ter tenebimus
judicium de Hu-
bertn de Burgo,
per barones da-
turn. Speed 18
H. 7. 520.

b Ro.. parl. 7 E.
2. INC Quis 0cgne
flonctur per
mortem Pet, de
Gaveften. Hil.,
318, a. & 1bid.
321. A

¢ Vet. BMagp.
Cart. 2 parr 4.4
ib. gc. ~xi-

lium Hugonis,
& 54. Ne quis
oc: fionetur pro
felntisin profe-
cutione d'Spen-
cer porris & filid.
d Rt Lel,

11 R, 2. nu, 3.
&,

“ Rot, par

28 H. 6. nu. 19.
untili g7.

£ 11 .henfh. 911
a. 3

% {lo.lenth. 722,
243. 7067, a.
The like indit-



208

Tr.27 H. 3.

coram repe,

Rot. 14.

[ 209 ]

Anno 5 R. 2,
"Th., Walf,

p. 281,

Of Flatterers, &ec. Cap. gg.
Richard Empfn was indicted, Quod ipfe confiliarius excellentiffin;

princi 1« Hencici nuper reais Anylie foptimi Deum pree oculis non gl
1

fed vt flins diabolicus jubtiliter imagirans honsrem, dignitatem, s £4-
S er tatem d FEonuper roots  ac poftevitatem regni fut An hae munine «q.

lere, fed nt tvje mnagis fi sulares favores didls nuper regis adhibere, und,
magnat’ fieri potuifict, ac totum rvegmon Anglie fecundum erus voluntaten,
gﬂéf:‘narf’, / a%. {ff{‘r.'j !z'-tu-, ¢t pruzﬁ:‘orr'e fﬁgem /f}{gﬁm ﬁtﬁrrrmu. -
wverfus liceos i fius nuper rvogis, ex fua falla covina et fubtili INTENn, con-
dra commune lege vigni Auglie de diverfis feloniis, 5. indiftari fio,
8¢, per quod pluves ot diverfi prpuli difli nweper-regis hiis gravaminibu;,
et indebitis exaltimil® multipliciter torquebantur, in tantum guod popul:
diétr siuper regis verfus ipfum nuper vegem muudtipliciter murmuraban, e
mali_nabant, in magnum pericutunt ipfius nuper regis regni fui Anglie,
ac fubverfroncon ligum et confuctudinun cpufdem reguiy €9e.  And the
like indietment was againft Dudley.

H. 8. had Thomnis Woolley cardinall.  Tyfe intendens finalto
antiquiffinias Anwglice leges penitus fubvertere, et enervare, unver fumg;
hoc reguum Auglice et equfdem regni populum legibus imperialibus, vulgo
didl’y legibus civtlibusy et carundem legum canonibus fubjugare et fubdy
cere, e,

We will for fome caufes defcend no lower.  Qur corum weflipi::
infiflunty covum exitus perhoriefcant.

But that right be done to him, who was a faithfull favorite and
counfeller to this king, we have feen a manufcript that relateth, that
Charles Brandon duke of Suffolk a wife and warlike perfon, wus tor
many years before his deccafe the greateft favourite the king had,
upon whom he chiefly relied in all his weightieft affairs. This nohle
duke deceafed in Auguft in the 34 vear of the reign of king H. 8,
Afier wiife death the next time the king f{at with his councell, and
mifling the good duke, grievoufly lamented for him, and {aid, that
when I was offended with any (as often T was) and acquainted him
therewith, that he ever endeavoured to mitigate my difpleafure, and
never {pake to meevill of anv of them. And the king looking up-
on the Jords of his councell one after another, faid, and fo {my
lord) cannot vou fay, perufing them all throughout. A royall con.-
mendation of this great Duke, and a great argument of his piety
and honour, that no fubleét had ever the indignation or chfpleafure
of his foveraign, by anv private whifpering of his. o

We will conclude this chapter with one of our own hiftories.
Generaliter cunflorum habitator um tevree peccatis inclufive o dines Sfrmends
mendicantium ad cumnlandum caufas malorum, €5c. iffi poffiffonats -
videntes, procevum crimina approbantes, conrmune wilgus in 1101 fouinic
el uirmrumqgue peccata comedent ¢ s, rro ;‘gﬂ;ﬁaufﬁm ac'qftf'f’r’ﬂfff-ﬁ qut f '.’f‘

Read the ftory, fefioucs renunciaverant pro pecuniis congrepandis : qui i panperiake prafe-
and fee the molt werare juraverait, dicunt bonum malum, et malum bonim, feducentes prins

lamentable
eftate of thofe
times. Note

thefe three PPP.

cipes adularionibusy plebem mendaciisy et utrefque_fecun in_devium pana f
hentes, Sc. Note what is faid, that the full heap of the caules ©
Gods vengeance in thofe days, was made up by thole ﬂ:lttci'r”}f:i
preaching friers. But parliaments, palaces of princes and pulpis
fhould be free from adulation and flattery.

CA e VIRAPOLEE



Cap. 100. Of falfe Imprifonment. 289

C AP C.

Of falfe Imprifonment.

SEE the fecond part of the Inftitutes, the {tatute de 1 E. 2. de
frangentibus prifonam, and the expofition upon the fame.
See the Petition of Right 3 Car. regis, and M.ig. Cart. ca.

0. And it is to be obferved that before the conqucft it was thus Int. leges Alve-
Prmridt:d. Qrzf ftomrinern paganunt immerenten winclis conflrinxeri?, red: cap. 31X,
(0 felidis mxran: farcito; eum fr verberibas effcevit, 20 Jolt loraem forna
efr; J fufpenfim in fubline rapucrit, 30 Jolidis culpa ponfatur ; fi con-
tunelinfe capillune eyus miovionts 1 moren totorscdvit, YO felid pricfiato ;
fin caput in moven Jacerdotis rafertty nec ipfiem ligaverit, 30 J/b/f}faf AIUIE=
vato; fi barbam 1lli vefecarit, 20 folidsrum compenfatio feguitor 3 fi
denique i vinculis confiriflo capillos in morem [facerdotum abyefoit, 60
olidos pend:to.

By way of addition, here it is neceffary to be known, how and
bv what means one that is in prifon may be difchareed  Iuvery
man that is in prifon, either is imprifoned without tawfull meeti-
mus (whereof we have fHhoken belfore wfs fupra, and how he may
be freed fromy 1mprifonment in that cafe) or w rh lawfull mastomes.,
He, that is fawfully imprifoncd, is either tmprifoned by tawfull
commandement, and order or werrant, or by the kings writ : by
commandment and order of any court of record; and this com-
mandment, warrant or writ is cither for caufes not being treaion
or felony, mifprifion of the fame. nor other publique offence or
caufe, or inferiour caufes to thefe: as contempts, private adtions or
fuits.  If any court of record commit a man lor a contempt done . F .
n court, they may difcharge bim by like order at theiv pleafures Swiigi‘;&?:f;t
but if they havine authority, coe connrit him for treafon, felony, Mag. Cart.
or other crime, or for fufpition of the fame, they cannot difcharse ¢q. 29, W, 2.
Lim, until} be be inquired of, and eirher indifted and acquited, ¢r ca 15. and the
an ignoramus {found, and delivered by proclamation.  * And {o it cxpufition thure-

L _ _ . _ . . of,
is1f any be taken and imprifoned by jawfull warrant, or the kings 1 & 2 Ph. and

writ for treafon, felony, or other crime, &c. he cannot be dif~ Muar. cr. 13,
charged by any without legall proceeding (but by the king only.) 2% 3 h.and
* If a vagrant, refufing to ferve, had been comunitted to prifon ﬂ‘“ cap. 10.
upon the ftatute ot23 E. 3. of labourers by the lord of the town, or r I?.;HB 6.;&8.: t

., .B. z:67.b.

juitice of peace, they might have difcharged him, cven as the chian- g ya H. 6. 3.

. o ) . .
cellour, &, may commit a man for a conteimnpl before hum 10 ¢ M ch. 17 Jac.
Court, and difcharge him again at his pleature. in banke le Ray.

“ It a man be taken by the kings wrir in an ation of dcbt or if;:;lt?t:jjﬂizgsé
another private a@ion, the plaintit may difcharge the gaoler of him, ..
and {QE him at llbert}f., thgugh he be 11 execution : h}lt '1_f he be 27 H.8.28. b
:Jqlﬁ_e:1 Inan appezl ot death, robbery, rape, * &c. the plaintif cannot 1 R. 2. ca. 12
hzif.iharg? him, becaufe it is a publigne offence, wherem ‘ti_'uf: king li*i;;-a?{;rﬂ-f
Hh anintereft, and he may after nonfuit by the plaintit be ar- 23 E. 3. Rar.
rigned at the kings fuit.

v ) . ) : 153* :
rhffle re tWO’*gl‘Eﬂt :’Ld Verfarit‘ﬁ tO the due executicll Df T.hf:fc 132”5 *[ 210 ]
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Fortefcue ca. g13.
fo. y27. b.

6 El. Dier 240.

See before in the
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Of Judgements and Execution. Cap. 10y,

(as before hath been touched) efpecially in criminall caufes, vi,

pnfcf;r'mtz'o, et morcﬁ cunttatio. Precipitation; as a man Or Wonan

to be cammitted to prifon, and within fo fhrt a time to be indifted
and arraigned, as 1t is not poffible for them to fend for, or procyre
their witnefles; this certainly 1s precipitation ; for the law botn ip
reall and perfonall aétions doth give the party tenant or defendant
a conven ent time without refpect of perfons to anfwer, &c. much
more 1t ou~ht to be in cafe of lite, Nec unquam in judiciis tantun
gninet pericul -m, guantum par:t proceflus feftinatus : and again, credrg
02 deliberationibus gqudic.a maturefcunt, in accelerato proce/fu nunguanr, and
{peciaily in cafe of liie. As for morofa cunitatio, froward or wey.
ward delay ; fee the {fecond part of the Inft.tutes, Gloie. ca. 2.,
And we will conclude this char~ter with the rule of law, Quid i
eriminalious, praﬁaﬂazc‘: debent effe luce clariores.

C AP CL

Of Judgements and Iixecution.

UDICIUB is derived a jure, et diffo, et ¢ff quafi juris difburt
y and therefore if the judgement be crroneous, both the judgement
and execution thereupon, and all the former proceedinigs thall

be reverfed by writ of error: but if the former proceeding and
judgement be good, if the execution be erroneous, the execution
fhall only be reverfed : and becaufe the judgement is the guide and
direction of the execution, we fhall treat principally of the jud;e-
ment, and incidently of execution.

Of judgements, fome be by the common law, and fome Uy
ftatute law, and fome by cuftome.
.. .Of judgements by the common law, {o 1e be in criminall caufes,
or pleas of the crown, concerning the life of man (whereof 2¢
are principally to intreat,) and of thefe fome be exprefled, and
fome implied.  Other judgements at the common law be n actions
reall and mixt, of which, fome be Judicta iuterlcutoria, and frme
ultima feu principalia » and a gain, de p incipalibus, querdan Juit fna-
fia, et quadam non [unt finalia. Of judgements by flatutes, fome
be in criminall caufes, and fome in common pleas: but judgements
by cuftome are only in common pleas. .

All pleas of the crown, concerning the life of man, are dmde_d
into treafon and felonv; and treafon, into high treafon, and pet!
treafon; and felony into all the feverall branches abovefaid. And
as in the cafe of high treafon, (as it hath before appeared) fome be
far more harrible and odious then other, vet {one cafe §xcept€d, 3-15
before hath appeared) one and the fame judgement is given for all.
S0 in cafes of petit treafon, one judgement is given In all, nay 11
all the {everall cales of felony, though fome be far more hainous
then other, yet all being but felony, one and the fame J“dgﬁm?n[:
given, See the judgement and forfeiture in cafes of treafon, felon’s
&c. in the feverall titles thereof, thefe we will adde.

jﬂa’gt‘ uiens

—_. il L Lk,
e s l..'._l'li....-
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?ﬂdgfmﬂﬂt I.ﬂ Hfgb T?‘fq/b?f- P]CszST' b,

Sece Stanford
132, d. e. lib.
Int. Co. 361,

* See the boole
ot Judgescap.14q.
ver, ulr, Confi-
der, confult, and
give {enternce.

Et fuper hoc vifis, €t per cu{'fam 11;'(:_ mtelleftis omnibus et Sfongulis pree-
wifis, * confideratum ¢ef?, quod predidius R. rf/;',vue Sfurcas de T. 1 tra-
hainr, et 2 ibidem fufpendatur per collum, et vivus ad terram  profferna-
tury o 3 interiord Jua extra wventrem Juunt capiantur, 4. z,g/ague VIVENLE
comburantury €t § caput ﬁmm ampulesur, qr:odga:t’ ()' COVpUs ﬁmm ¥ ?':m-
tuer partes dividatury ac 7 quod caput et quarteria illa ponantur, ubi do~

19 H. 6. 47.
WIS TEX EQ @ﬁguare vilt. "Trahe, pende, et
difclofe. Bract.

i 3. fo. 118, b, Crumen lefe mageft. ut fi contra perforam splius regis fit precfumptem, qued guiden:
rrimen smnia alia criming excedic guoad poenam.  ldem. 1. 3. f. 104, b, maketh mention of execution,

tguco et fecurt, parliam. 21 R, 2. inter placita coton. nu. 50.

Implied in this judgement is,
nors, fands, tenements, and hereditaments in fee-fimple, or fee-tail
of whomfoever they be holden. Secondly, his wife to lofe her
dower. Thirdly, he fhall lofe his children (for they become bafe
and ignoble.}) Fourthly, he fhall lofe his pofterity, for his blood
s {tained and corrupted, and they cannot inherit to him or any
other aunceftor. Fifthly, all his goods and chattels, &c. And rea-
lon is, that his body, lands, goods, pofterity, &c. thall be torn,
pulled afunder, and deftroyed, that intended to tear, and deftroy the
majefty of government And all thefe feverall punifhments are
found for treafon in holy fcripture. ’

1 Reo. 2. 28, &c¢. Yoad trafus, 5.

Efther, 2, 22, 23. Bithan fufpenfics, (Se.

Acts, 1. 18, Fudas fufrenfis crepuit medius, et diffufn funt vif-
cera Uff:'-.

2 Sain. 13. 14, ¥§. Tufixit ves lanceas in corde Abfolon cum
adluc palpitaret, t5¢.

2 Sam., 20. 22. AlfeifTum caput Sheba filii Bichri,

2 Sam. 4. 11, 12, Juterfeccrunt Baanan et Rechab, et fupende-
runt manus et pedes corum fuper pifcinam in Flbron.

Corruption of blood, and that the children of a traitor fhould
not inherite, appeareth alfo by holy {cripture.

Plal. roq. 9, 10, 11, 12, 13. Alntantes transferantur filic ejus, et
mendtcety et eficiantur de habitationibus Suisy et dirvipient alient labores
sy cf difpercat de terra memoria cius. |
b * The judgement of a woman for hi gh treafon 1s to be drawn and

urnt,

> Sir Andrew Harkley ear] of Carlifle, conviéted, degraded and
attainted of treafon.

Judgement in Petit Treafon, where be is conviéled thereof by
Verditt or Confeffion.

Super hoc vijis, & e ut fupra, confideratum eft, quod preediffus R. uf-
g€ furcas de T trakatur, vt ibiden Jufpendatir per collum, quonfque mor-
tes fueris,

But a woman is to have Jjudgement to be drawn and burnt, as

Well in cafe of petit.treafon as high treafon, and ought not to be
R 4 beheaded,

T[ 211}

35 H. 3. Br.

firlt, the forfeiture of all his man. Forfeiwse. gg.

Drawing.

Hanging.
Bowelling.

The heart, 8¢,
while he hived.

Becheaded.

Quarters hanpged
up.

Dampata me-
morize.

4 2-5 E. 3. 4.2. bl
Coron. 130.
Brit, ca, 8. f.
16. b, accord.

b Degradation.
Hil, 18 E. 2.
Coram rege rots
14 35. Wal-
{ing. p. 118.

1g H. 6, 47.
Com. Ceefar.
ante Chriftum
natum 1600 2n-
nis, what the
judgement was
for petit treafon
1 R, 3. f. 4.
25.E. 3. 42.

12 Afll 30,
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6P.4A 4. a &b,

ign> Britanni interficiunt.

Of Judgements and Execution. Cap, jop,

beheaded, or hanged. De morte mariti fi compertum cfp uxoresn, 5o

—t | a

Braéton, 1i. 3. fo. 105. 2. Igne corcremantur qui [aluti dominsrun

Juorum infid averint, 1dem fo. 104. b.

FJudgement in Felony, where he s convidied thereof by Verdiz

or Confeffion.

Et fuper hoc <ifisy &Fc. ut fupra, confideratum ¢ quod preed: ~us R,

Sce the Pxfce Sufpendatur per collum, quonfque moriuus fucrit. Braéton, Lb. 3 fo.

to the fixt port

of Reports, what

the low was bee
fore the conquelt
anno domino
996. in cafe of
felony.

* Paich. 20R. 2.
coram rege,

rot. 1. Lincoln.

Sce hafore cap.
Murder.

[ 212 ]

Peut. 2. 113.
Yide Hil.

T H. 5. Reg.
fltons cafe.

Secundum pucdiciuin.

103. b. {peaketh, de laguco.

And 1t 1s a2 maxime in law, that executton muft be accardiig
to the judrementy, Ea gua in curia noflra rite alla furty d:bit’ «x-
cutioni demandari d-4ent : * ard for exprefle authority, nom licet i
linem pro felonia de.o’lare ; and vet {fome examples are to tne cuu-
trary.

True it is that the lord of Hungerford of Hevtefbury was in 33
H. 8. attainted of buggery, and had judgement to be hanged tv
the neck, unitill he was derd; and yet on the twenty eight dav of
July in the fame vear was beheaded at the Tower Hill. But
true it is, that Thomas Fines lord Dacres of the South, 1n am 33
H. 8. was attainted of murder, and had judgemeat to be hang.d
by the neck, untiil he was dead, and according to the judgenient
was hanged at Tiborn the twenty eight of June in the fame vur.
And true it is, that Edward duke of Somerfet was attainted of
felony in anwo § E. 4. and had judgement to be hanged by the
neck untill be was dead, and on the twenty fecond of February
the {fame year was beheaded at the Tower Hul. And as trieits,
that 3 & 4 Ph. and Mar. the lord Stourton was attainted of nur-
der, and had judgement to be hanged by the neck unuli he wae
dead, and acccrding to the pidgement, the fixth of March n h
fame year was hanged.

In cafe of hich treafon, beheading is part of the judgen-ent, A1
therefore the king may pardon all the reft faving beheuding, as +
ufually done in cafe of nobility. But if a man being attainted of
felonv, be beheaded, it 1s no cxecution of the judgement, b-:-.:murf:
the judgement is, that he be hanged, untill he be dead. In thiscate
the judgement doth belong to the judge, and he cannot alter 16, the
execution belongs to the (berity &c. and he cannot alter 1t. And
if the execution might be altered in this cafc, from hanging m1h¢:-
heading, by the fame rcaion it might be altercd to burning, fton-
ing to death, &c. To conclude this point, Fudicandun kK /{E"‘J"”_{
non cxemplis, and judicium of! juris dictum, ct eaccut:o cff executio Jalis

) is 1m-

The forfciture in cafe of petit treafon and felony (whict he firf
1e firs

plied in the judeenrent) is all one, which you may read 1t
part of the Inftitutes. fect. 747. | o
Q:mnrfﬂ peccaverit fomo, quod morte p[;*ﬁﬂ:ffm efl, et H:’fl”'{" cUus ;"Jr:u
antenfus fuevit in patibule, non permancdit ejus cadaver in /i g nos f/' ‘! or
cadcm die fepelictnr.  And thereafon that divines veeld bereo HE s
that by the execution of the judeement by death, the law s &
fied, and abhorreth cruelty, and in that cafe, mors dicitir

fupplicrum. | e e
And heiein this is obfervable, that in treafon and fclony, te o,

a -l o t-:ll.l.;.'l"_"ﬁ'hm



Cap. 10T Of Judgements and Execution.

ent is only of the fatall and corporall punifthment, and nothing
of the forfeiture, which is implhied, but in common pleas the judge-
ments are more particular.

}'Mgsment m Appeal, :wbm. the .fomdmzt ja)'nfug Battail 1s
vanquifbed in the Fiela, (Ic.

If the defendant in appeal be vanquifhed in the field, the record
reciteth the vanquifhing in the held.  Ldeo confideratam ef, quodd
ff. rer . and fo it is when the defendant 1s vanqu fhed and tlain
inthe field, vet the yudzement s zt fupra.  Otherwife there {hinuld
be no efcheat : {ee the lecond part of the Inftitutes, W. 1. ca. 14.

Fudgement in Treafon or Felony, wherein neither any corporall

Punifbment or Forferture is expreffed.

In cafe of trezfon or felony, if any perfon be outlawed, the
wigement upon the exigent at the fift county court upon defuult
of the party is, Ldeo, €5c. per judicium coronatoris donin: ve -is comi-

s predil?, utlagatus eff. Which writ being duly returned of

record by the fherif, the party fhall have the like corporill punifh-
menty and fhall lofe and forfeit as muchas it he had appeared, &ec.

ind udgement had been given asainft him in cafe of wea » or

dony refpeltively.  And note that in thefe words (/o ntlagatur )
both the corporall punifhments and forfeiture alfo aie implied s and
it the pmceeding therein, or the judgenwent be erroneous, and up-
on bis apre.rance upon the capias utlagarwm, if it apprear to ti-e
court (whereof any man, as amicus curie, Imav inforn, toe coutt)
that the prrty may either avoid the outliwry again{t him DLy wrls
of error, or by plea, the court ouvht not to award exe ution
aintt the party, but affign him or her councell learned, and re-
quire him or her by thetr advice, either to bring a writ of error or
plead: but if the party refufe to bring bis writ of error or piead
after convenient tine be given, 1t the utlawry be erroneous and
not void, the cours may award execution. And {0 it was refolved,
temino Hil, anno 3 Jacobi re0is, by the whole court in the kings
bench, and divers prefidents thereof fhewed 1n the reigns of H. 6.
£ 4. and onein the reion of queen Eliz. which we {aw : tor as long
a5 the attainder by outlawry tlandeth in f rce, the parey outlawed
“annot be drawn in queﬁuc;u by any new indi¢tment or appeal for
i?i;l’f’afﬂrn, or felony, for the which he was outlawed: for aurer-
"z attant for the fame offence is a good plea to free him from
:““\}'f*r n that caufe, albeit the record be erroncous. But if t'.¢
xjtt‘alnder or outlawry be void againft him, then may he be eitlier
;Lm%?i(li ?POE the former indi&ment, or appeal, or newly indicted,
Cﬂnﬁder;t?e 1ef caute. ‘And therefore the judges are to take due
ey may t?;t? lth'ﬁf ?rhme record of the attainder or outL'm*r_xz that
hey awar ex:c}: tl_n Um?(:i ?flthe t}uf‘:[ {Ez}te ot the fimhe, FL‘].:tm
Rexd Bracton 1_bl 101 {? ciatil again mu upen the outlawry.
20,21, eqent] 11. 3- traft. 2. cap. 14. :alnd~ Britton, cap. 13. to.
And -the ently reating hereo_F? and tletd, hib 1. caj. 27.

Was g Gyd common lr_:lw auterfuilz; attaint, §b’c. of the {1me fclony

800d plea as well in an indi@ment as in appeal by the com-

Inon

t

312

3 E. 3. JUdgCn
Ia€nt, 125.“

Regift, 104. 5.
Feoit cloniam
pPro qua utiagae
tus fuit,

19 “I, 6. 2. a,
Foror Fi, 26,
28 E 7. 91.a,
6 H 4. 6.

6 1. 7. 19. b.

Hil. 3. _]4, CQOe
ram rege per
curiam.

xfurfrﬁfrs artaint
de mefme Lo of -
j}.f'fir.'f.

[ 213 1]
:V”lde 6 L. 3- 55
in Aiel,

12 E. 2. Efch,
Ig. 19 L. 2.
Cor, 337,

Bralt. 1. 1.

t. 131. Britton,
to,20, 21. Fleta
h. 1. ca. 27,
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Auterfoitz at-
2aint dup auter
offence.

28 E. 3. go.b.
Dier 4 Eliz.
Stones cafe.

6 H. 4. 6.

1o H., 4. coron.
237. 6 E, 3.

cor. 394. 22 E.3.
cor. 471. Stanf,

f. 107, 103,
8ec 44 E. 3. 44.
7 H. 4. 31.
4 E 4. 11,
#* 1 H.6. to. g.
Rot. Par,7R. 2.
nu. 18. Jo.Im-

perials cafe.

Dier 14 El 108,

Cobhams cafe.

See Stanf.y05. 4.

& bl &CJ

3 H.7. ca. 1.
.’SE' 3- titu
Coron. 116.
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mon law. See the ftatute of 3 H.
of death: fo as in an appeal of death, at the fuit

Cap. 101,

of an inditment of death at the {uit of the king, ax
de mefme le mort 1n appeal is a good plea. !

fame death, for in effeét it hath the faine judgement
fame forfeiture. So likewife if a man be attainted of man.
flaughter, 1t1s a good bar to an indi&tment of murder of the fame
death, ez ¢ converfe.

By the common law if a man were attainted of a felonv dnpe
by him, and admitting he were after pardoned, he cannot at the
fuit of the king be impeached for any felony whatfoever before
his {aid attainder by him committed, for by the attainder he was
mort in lry ; and in that cafe he had the judgement due for felony,
ViZ. fuf. per col. But the party may have his appeal of robbery,
for a robbery done before the felony, whereof he was attainted, he.
caule in the appeal he 1s to have reftitution of his goods, befide.
judgment of death. * And if the party attainted of felony had
committed high treafon before his attainder, he fhall anfwer to the

T
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7+ Cap. 1. concerning appeal - .8
. : of the party
anter foitz attaint de mefme le mort, is no plea at this day, but in Ca};‘:
terfoitz attain © 3
; s a Auterfoitz atiaint de nyr- 2
der 1s a good plea to an indiftment, &c. of petit treafon of the - 4

, and the felf "

-

treafon notwithftanding his attainder of felony, becaufe the king by 3

the treafon was intitled to have the forfeiture of all his lands, o
whomf{oever they were holden.  Alfo for high treafon there is an.
other judgement being an offence of an -higher nature: but being
attainted of felonv, If he commit treafon afterwards, he fhall
anf{wer thereunto, becaufe it is of higher mature then the telony,
but it fhall not deveft the right of efcheat, which lawhully was
by the felony vefted in the lords, contrary to the opinion of juftice
Stanford 1n that cafe, for the alt and offence of the party fhall no
deveft the lawfull efcheat of the lords: butif a man be attainted
of treafon, lie cannot be after attainted of a formcr treafon, canf
qia ﬁ:prﬁ:. ‘ ‘ |

Where a little before it is faid, that a felon by his attainder
mort in ley, it is to be underflood of fuch former offences as requirs
paenam mortis : for notwithftanding the attainder, his body remaws
fubject to arrefts and execution for debts, &c. Fide hic paulo pif,
Truflels and Preftals cafe in margine. Albeit for felony 2 man b
adjudzed to his penance, pain fort et jurc, yet he may be impeached
for any former felony, becaulie, the judgement is not given for the
felony, but for his contumacy. |

If ‘a man be attainted of petit larceny, he may be after attaintea
of a felony, for the which he fhallhave judgement of death, becoule
it is an higher offence, and is to have an other judgement,

Auterfoitz acquite, and the Judgement thercupon.

muft be of the fame felony, and albeit he
be acquit of the latter felony, yet may he be arm}’_gned cf ?“‘?
former felony : and {fo it 1s 1n cafe of treafon, f{ﬂfﬁfﬁﬂz a:qumbn
treafon muit be of the fame treafon, for it acquiteth no other, te¢
caufe he ever remained a perfon able. | |
And albeit ‘at' this day in an appeal of death, awterfortz argiils

npon an indictment of the fame death 1s no bar, yct m ad Hii::.“
3

But auterfoitz acquite,

L & P T JPIL- T L ¥



Cip. 101 Of Yudgements and Executiom.
ment of death, auterroiiz attaint de smefine Io moit in an appeal is a
goud bar. o L .
In an indi@ment or appeal of degth, if it be found that he kil-
led him in his * own defence, he 1s acquited of the felony for
ﬂﬁ' appeareth in Vaux_es cafe,_ that if a man be erro_neouﬂ}‘ ac-
quited of felony by verdi¢: and judgement thereupon given, vet if
the indi@tment, &c. be infuilicient, he may be indifted againe for
the reafons and caufes in that cafe reported, wanich you may reade
theee at large, and need not here be repeated : and thereunto this
we wil adde, that the realon, wherefore upon an erroneous judge-
ment of condemnation, the party as hath been {aid) is driven to
ks writ of error; and in the cafe of an erroneous judeement of
acquitall, that no writ of error needeth to be brought by the king,
but the offendor may be newly indifted, &c. 1s this, that in the cafe
of condemupation the judgement is, Quod fufpendatur, £5¢. which is
the judgement of law due for the offence, and ought to be given
therefore, and can have no other intendment: but in the cafe of
anuitall the judgement is, Quod eat fme die, ¥9°c. which may be
gven as well for the infufficiency of the indiftment, as for the
pirties innocency, or not guiltine{le of the offence. And the judges
of the caufe ought before yudgement to' ook into the whole re-
cord, and upon due confideration thereof to caufe it to be entred,
lito confidderatunt eft guoa eat fue Jdie; which upon that report, and
this addition implied therein, we hold may f{atisfie the {fludious
reader. ~

duter foitz conviét de mefme le Felony devant Fudgement.

For this divifion {ee Holcrofts cafe before in the chapter of
Murder, and Lib. 4. fo. 45, 46. where the ftatute ot 3 H. ». cap.
Lis well expounded : and the fecond part of the Inftitures artic.
fuper Cart. cap. 3 & Lib. Intr. Co. fo. 53, g4, &c. and Lib. 4.
fo. 40. Wetherels cafe. And Stanford, Lib. 2. cap. 3%. n pl.
{oroi.

* Beforg the ftatutes of 8 Eliz. cap. 4. and 18 Eliz. ca. 6. 1f a
man bad commitied divers felonies, if he had been indicted of the
bft, and had benefit of his clergy, he could not have been im-
pached for any of the former felonies, albeit for the fame he could
nat have had his clergy : by that aét it is provided, that not-
withftanding the allowance of fuch clergy, he mav be impeach.

;}i lor any former offence, for which he could not have had his
Crgy.

Judgement to reverfe qn Outiawry for Treafon or felony.

¢ The Judgement to rever{e an outlatvsv of A. B. in cafe of trea-
*;I:I.Er f:(flc}r:?; in a writ of f:rrr:)r 15 Ir:f 'O'-CGH rderatun eft 9:':0;:1’ rrt'la-
fﬂﬂ:p.f;f’ cir 1&ta ob exrovemn preedi @ et alios iz recordo ot trocefs’ preediél.
; y Tévecetur, adnulletur, cf penitus pro unbio habeaiur, et grod pree-
ad communen 1 egem, ef omnia gree cccafione ntlagaria pra-

s réflituatur, €3¢, ot guod ipfe eat fine Jic.

6. 4. B,
Két. ami 1,

Oullawric be avoided b}' plf“::':, then the judgement iS, Lideo

confr-

It the
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Lib.4.fo. 34.4s5.

And fo 1t was
adjudged Mich,
33 & 134 Eliz.
coramrege, in
an appeale of
dcath between
K atherine
Wrote and
The., Wigges,
Vid. 19 E. 1.

Barre 444.

Vi. 31 H. a. fo. g

J-
11.

Lib. &. fo. LA
46. Holcrofts
cafe. Second
part of the In-
{titutes, art. fu-
per card, Eap_ 3.
Lib, Intr. Co. 53,
54, &c.

Lib. fo.40. We-
therels cale.

Stanf lib. 2.

ca. 37.
¥ Auter foits
conwiél.dun auter
fl:.{f.rﬂ'v.

25 E. 3. cap. s
pro Clero.

Vid. Pdf‘:l

39 K. 3. rot. g%,
Scire fac. Do-
minis mediatis
& immediatls
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Sranf, pl. cor. 13.
k. L

: H.8. cap. 20,
1 Nﬂ'tﬂjthiﬁ ﬂ&
extends only to
attainders o
treafons betore
the a&t of 28 EL
where the party
hath been exce-
cuted, and not
to attaynders
of rreafons af-
terwwards.

[ 215 )

* W hat intereft
the king hath in
the body of the
attainted before
execution.
kLA 6. 635,
b See Rritton,
ca. 122, Fleta,
ik, 6. cap. 6. 7.
¢ Mich. 38 & 39
¥hz. 1n com-
muni banco Int,
Banifter and
Truflel attaint
de felony.

Vide Mich. 33
& 14 Eliz. co-
rasm Rege rot.
532 int. Ogncl
and Truﬂ't:l.
M'ch. 532 Ehir.
inter Wade
plaintife, and
Preftal deten-
Jdant attaint de
haut treafon, co-
ram rege. V4.
{up.

d'Se the firft
vart of the In-
{titutes, feét, 1.
§. Car. i home
purchafe,

¢ Ihid. fedt. 199.
2.00. mort in lev
f Fir(t part Inft.
{ect. 4c54.

® 45 E. 3. 5.0,
18 E. 4. 25.
15 E. 4.
Rec. Lat.

2
5. a,

Of Judgements and Execution. Cap. 101

’
L)

confideraium eft quod preediflus A. B. de ntlagaiia pradifla exocry, <
¢t guocf Epff: ad commiunem lfgf‘m, et ominia, qitex occaficne 1l -rarie Lr "f,
difl. amifit, reflitnatur, et ea occaficne nen molvfieiur in leigz:;o, ree zh
vetur, fed fit, et eat inde quietus. i
If A. B. be indited of treafon or felony in the kings benc) 2
or if he be indicted before commiflioners of oier and teriiney '-'_"-.
any other, and the indictment of treafon or felony 1s remioved . g
to the kings bench: and by proces out of ti.ci!-.n;-} vench e '3
is erroneouiry outlawed and fo rcturned, a writ of ervor b g
brought in the kings bench for rever{all thereot. B
And where it is holden by fome, that if any perfon be aitainied 3
of high treafon by the common law, that no writ of error fhould 8
be brought for the reverfall of that attainder by reaion of thele . 28
words of the ftatute of 33 Fl. 8. capn 20, viz. Apnd i .y jerion 1
or perfons fhall be attainted of high treafon by il counfe of the

common law, &c. that every fuch atrainder by the comi on low A

%

fhall be of 4s ¢ood {trength, value, force, and effuet, as f it had g
been done by guthority of parliamment.  But the contrary hereof -4
was refolved at a pailiament holden amie 28 Ehz. that a writ of 4
error thould be maintined for the reverfull of erroncous attiinders:§
of high treafon by the common law : for that {titute of 331 H. 8,5
is to be intended of lawfull attainders by the due coure o thed
common law, and not of erroneous or void attamnders. Anct ‘“".
upon at that parliament holden asze 28 Lliz. an act was made,
That no record of attainder of any perfon or perions, of or for
any high trcafon, where the party fo attainted 1 is or hath bemn §
executed for the fame treafon, fhall be, &c. 1 any wife fwerenter -§
reverfed, undone, avolded, or mmprached by any plea, or for oy 7
error what{oever. :
« And albeit judgement be given again{t 2 man 10 cafe of tea- 3
(on or felony, vet his bodv is not forfeited to the king, bur
execution remains his own. And therefore before excention, * .
he be flain without anthority of Jaw, his wife fhall have an apt
for notwith{tanding the attainder he remained her hufband. F’n}d 3
after fuch attainder his body mav at the {fuit of a fubjeét br tien: g
execution upon a judgement or {tatute, &C. And he n*.::r“_w
cuted for treafon or fclun}f, notwithﬂanc_‘.ing Sy el on *a;:.'i.-':
againft him. And in an action of dcbt, or other astion brou e
againf’f a perfon atta' nted. he cannot pleﬂd the atsaindar. a1 d:-jg
mand judgement, if during the attainder he (hall be putto aniwes
b for upoa confideration had of the books in 1 All. 272 B ¢ i
1.4 E. 4.8.6 E. 4. 4. 5H. 4. 6.5 hlz, Dicr 243 & 71
was adjudeed that the perfon artrainted fhould not plead the L}li;
plea, but fhould be pur o anhwer. And there s a greatdnads
between an attainder of treafon or felony, and an entry b
ligion ; for he that 1s athunted of treafan or felony hat C~‘i'ﬂ‘*‘":*ltfl
and 4 may pur{:hﬂfe lands to him and his heire, € batio et * .
that is entred into religion.  And it iy againit d riie in }1?1,1,
any man of full age fhoudl be received in any plea by v 38 W
difable his own perfon, & or take advantage of 11, own 2ot
And if the perfon attainted be beaten or maieed, or & woeiney Jj}
tainted be ravi{l'ed, afrer pardon, they {fhall have an et ¢
battery, appealc of mayme, or rape, ote Lib. Intr. Co. 24

;248' _ Ia

-+
!
L
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b Iy antient time @ man indicted or appealed of life or member, " Brit.ca. 122,
smorifoned, &c. {iould not be compelled to anfwer at other 2 § Encufement

of : R . .« . dc crime,
qens fuits, but (as before 1t appeareth) thefe opinions have been g v o

- jufty changed. . : : . 07 &e
i There was a notable cafe adjudged in the kings bench Mic. i ptie L6 & 27

f 6 & 27 Eliz. wherewith I was well acquainted concerning the E1 Ninan Mel-
waners of outlawry and errors belore {poken of, which was 1n vinscafe in the
i el 2 Eolloweth. }{11155 bench
Ninianus Menvile nuper de Stedwich iu com® Dinclm. ar’ anne 1 & 2 1" bre. de errore.
on.and Mar. was indiéted mn the Kings bench of high treafon, and
apan proces he was outlawed, and fo retorned, and his daughter
and heire brovght a writ of error in the kings bench, whercin two
qrors were affigned. 1. That before the exigent the 2 capias with
| 2 proclamation was awarded to the thenffe of the county palatine
§ of Durham, where it ought to have been direfted to the chancel-
 lour of that county. * For thut point 30 H. 6. 6. 36 H. 0. 35, « gee the flat. of
t E. 4. to. the book of entries Raft. fo. g2. Stanf. pl. cor. 68, 60. § H. 6. cap. 10.
%s0. Vid. 19 H. 6. 2. 31 H. 6, 11. but the court gave no opi-
¥ nion concermng this error. The other error that was afligned,
was that the fheriffe retorned upon the faid capias, thatat his court
B holden at the city of Durham the eight dav of July in the {econd
§ and third veares of the retgne of kiny Philip and qucen Mary he
made the proclamation, &c¢. and there were no {uch years: for
B qucen Mary began her reigne the 6 dav of fuly, and the 25 day of
kB July 1o the 2 year of her reign fhie marted lkanyg Philip: {fo as be-
¥ tueen the 2 day of Julv, and the 235 duy of July, the queen wrote
B tvo years before the king.  And therefore there could Le no {uch
¥ varsas 8 July anme 2 & 3, but fhould have been 2 & 1. And fo
B v tue clear opinton of the whele court. But then it was ob-
§ cced, that by the faid act of 3¢ H. 8. and sStanfords opinion
tiereupon, that the attainder by outlaw rv being an attainder by the
- ommon law, it could not be reveried by writ ot crror, {or that the
B lidact of 3¢ H. 8. was to be iantended of luwinll sonindors: and
€ alter great deliberation the outlawry ot treafon was reverfed. And
ake it, it thall not be altogether impertisent, fure T am e fhedl |
- . . ' N
hot be unprofitable, to report the coufequwzit of this reveriall.  In ?1‘17 EI'Z'I”‘
e next terme, fe. term. Fil. sn o~ hiz. tor that queen Bz, hr};i,,‘s cancei-
had the lands whereof the faid Ninian was foifed in fee: his
wife t_)}f pettion of right, which comprehended the ntle of [ 210 ]
the wife, and the title of th- queen, claimed her dower, which
neffet was this: that her hutband was feifed of certain lands
it fee, and took her to wife; and before his reafon commits
te' amo 1 Afurie levied a fine with praclamation to another,
Whole eftate the queen had by lawfull conveyance therein expret-
led 5 and that afterward her faid hufband was attninted of high
Ef?fﬂu b‘* ontlawry, ut fupra, and died 1 anns 4 Eltz. which out-
WIy was the la:ﬁ terme reverfed in a writ o! error, as 1s abuve-
;:iw “:::;hd p{;tlt‘ion being indorfed by the queen, Soit n?.-ﬁ*:*f‘wﬁl?.—;f’ al
e :)f - te \vered into th2 chauncery, Sir Thoma: uz{}mj‘}* a
cellor OchH lgmc‘i’lfy and J'udgement in lz}w, thon being tord chans
points ful] ngiand, b)_r advice of all the judges refolved thele four
o ollowing. Fieft, that the petitioner need not to Lave any
Ohice to finde her title, becaufe her t '] e title of the
> e hertitle ftandeth with the title of the

"lu . - ’ - ~ ) -
“eeen, and the queen is not intitled by office (which fhe might
traverie,

r r
- .t-'.'.:"..._
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Vide Lib. 2. fo.
g3. Binghams.
cafe. Sce the
firft part of the
Inftitutes. feét.

55-

a4 H. 7. cap. 23.
the firft faving.

126 E. 3. 75.
4 H. 7. fo. 22.
& 11, 12

18 H. 6. 4 &
12. 21 E. 4.
23. Dier 29

H. 8. fo. 32. pl.

8. 1dem.

6 Eliz. 2:3. pl.
45. 3 Eliz. fo.
188, pl. 3. a.
Lib. 8. fo. 42.
43. b. Dr.
Druryes cafe.

® -4 H. 6. fo. 2.

¥ Nota,

< 26 H. 8. cap.
13. § E. 6. cap.
11, Thefe {ta-
tutes not only
extend to all
treafons by the
flatute of 25 E.
4, by thecom-
mon law, but by
any other {tatute.

Vi. Dicr 12

Eliz, fo. e87.
accord. Fnit
rart o Initi-

tuwee, fedl. 27q.

Of Judgements and E xecution. Cap. 10,8

traverfe, or confefle and avoid) but by conveyance, which f, .
firmeth. Secondly, that a_fine with proclamations, and fiy, }-;
paft after the death of the hufband doth bar the wife of her doy
and that the conufee fhall take advantage thereof, and of the at
tainder aL.o. Thirdly, that albeit five years and many mergi
this cafe were paft fince the death of her hufband, yet the fzig
with proclamations did not bar her; becaufe as long as the fiig
tainder of treafon ftood in force, the was barred of her oyl
and could net have any remedy, or purtue her title, untill the o208
lawry were reverfed, and then her title of dower did firft erow 4,488
unto her, and therefore fhe might within five years after the ;. 8
verfall of the faid outlawry, purfue her title by the exprefle w;§
of the faving of the alt of 4 H. 4. Fourthly, albeit an attind§
reverfed by a writ of error, 1s as concerninfg reftitution to the pin i
by relation from the beginning become of no force, * and there.§
cord {o annihilated thereby, as nul tiel record may be pleaded there.
unto : yet this relation fhall never work a bar, and conlequentl;
wrong to a {tranger, but that the truth of the matter may be flicved,8
viz. the record, and the reverfall of the {ame: and the rather (z§
fome f{aid) becaufe the wife could not have any writ of errortofg
reverfe the outlawry, ® fo as fhe had no mean to pur{ue her rights
fo long as the outlawry remained in force, which it did, untilitg
was reverfed by error.  But admit the wife had been (inaremoteg
degree of confanguinity) heir to her hufband, fo as fhe migt]
within five years after the death of her hufband have had her e
of error after the death of her hufband to reverfe the outiawry, and#
to enable herfelfe to purfue for her dower, and reverfeth not tic§
outlawry within the five ycars: I hold in this cafe that fne fhal5
have five vears after this reverfall, and that within the {aid {aving or §
the ftatute of 4 H. 7. for then did her title of dower (as hath been 3
faid) firft grow unto her, * and 1t was not in her power to reverie &
the outlawry when fhe would. And in this term of S. Hiilery, Fop- 2
ham attorny generall, according to the faid refolution of the lord 1
chancellor and judges, confefled the petition to be truc; and there: 2
upon judgement was given, that fhe {hould be indowed, and wa
indowed accordingly. |
< By the ftatute of 26 H. 8. and g E. 6. it is enacted, that
proces of outlawry againft any offenders in ¢reafon, being out of
the realm, or beyond the feus, at the time of the outlawry pro-g
nounced, fhall be.as good and effeftuall as if the orfenders ha
been within the realme at the time of the outlawry pronounced
Sce the faid ftatute of § E. 6. cap. 11. that, if the party Olf'tlfl'.l';ﬁ*d i
fhiall within one year atter the outlawry pronounced, '}'c:f[d 'hfimfc:t.c E
to the chief juftice in England, and traverfe the faid i iCtment |
&c. and thercupon be found not gulty by verdift, he {hall te
cleerly difcharged of the faid outlawry. '

|
- - L] - ‘ ‘.: » o ':‘!_ ﬁ |
Judgement in cafc of Abjuration far Felony, whiles 1 Wi f

Force.

After the flying of a felon for any kinde of felony 1.}'11at(o$;101';
fucriledge excepted, (but in cafe of high treafon or petit trcz':r;d ”

' ' llow
sran cculd never abjure, becaufe the coroner 1s not? e
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hw to be a judge of thofe heynous crimes) into a church, &c. for
fafegard of his Life : and upon his prayer of a coroner ?, ¥ and his
soluntary and particular confeflion of the felony before the coro-
ner, naming the certain time, the_ Judger}]ent was, fdem A. petiit de
yrafato coronatore TEENLUM don. regis Anglie abpurare ﬁrpm‘ quo tra-
Lt ® of libro p. preefat’ coronatore, idem A. rvegnum pradifl. cora’ prae~
fats coronatore pradilft die, €c. in ecclefia preedidia abjuravit, in idem
peonian HHNGUANI redituyis aéfqm Jpeciali licentia, et reconciliatione regis
fiug!:}f, ot afficnatus eft eideu A’ o¥o tranfiru fuo extra regnum predic-
fum portus de Yarnmiouth © ¢ nce i mani fua d_cxfra: pgﬁm, prout lex An-
glic off et confuctudo. Not_lml_g 1S exprefﬁ:d in this :ludgenlﬂnt b.ut ab-
qrasit regnion, but therein 1s imphied, that all his lands, which he
had at the time of the felony committed, ¢ (and therefore the time
of the felony was fet down in his confeffion particularly) or at any
time after, efcheated to the lords of the fees, and forfeited te the
king all his gnods which he had at the time of his attainder, © the
time whereof alfo was expreffed certainly, and his blood corrupted,
- and other incidents, as in other attainders of felony, only by his
| voluntary and particular confefhon. In this cafe for the offence of
| felony, he faved bis life fo long as he kept himfelf cxtra reginum, but
if he returned, then under this word {aburavic] 1s implied fufl per
alium. Mich 1 R. 2. rot. 1. Bedf. rodiit e1 fufpend. Sec the firft
pirt of the Inftitutes, fet. 200. fo. 132, 133. and the fecond part
of the Inftitutes, W, 1. ca 20. verbo, f Fore jure le realm.] artic.
Cier. cap. 10. and 15. And the law was {fo favourable for the
pefervation of fan€tuary, that if the felon had been in prifon for
the felony, and before attainder or conviétion, & had efcaped and
taken {fanctuary in church or church-yard, &c. and the gaolers or
athers had pur{ued him, and brought him again to prifon, upon
b arraignment he might have pleaded the fame, and fhould have
ween reftored again to the fanétuary @ fee more concerning abjura-
won, Mic. g E. 3, coram regerot 84. extra legem pofitus, €c. To
conclude this judgment of abjuration, we take i, that for felony
h;bjllratim] 15 uiterly taken away. For abjuration of recuiants and
of hunters in parks, &c. we have given but a light touch, becaule
thiey belong not to our treatife of the pleas of the crown, nor have
we fpoken any thing of abjuration in cale of herelv, quwia fpeftat
ad aliud forum.

*Thus have we {poken of judgments, and attainders in cafes of
high trcafon, upon verdi&l, confellion, or nikil dicit, and by
:Jut{nwry: m cafe of petit treafon, upon verdiét, confeflion, or
Jf outlawry ¢ and in cafe of felony, upon verdiét, or confetfion, or
by outlawry, or by abjuration; for none can be attainted of petit
treaion or felony wpon a nikil dicit, or refufal to anfwer, but in that
cle the delinguent is to have his punifhment of peine fort et dure,
which next falleth to be handled.

F Y

nctuary in the ftature of 1 H. 7. €ap.

the tarty, &e, Vide Deut, cap. 19. 3. g, 1o. Numb. 35.13. Jofhuazo. 3. Sec 2.
(esy Gloe, ca '

Peyne
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26 E.z2.353. in
Ajell Mallomg
cafe,

12 E.2.efche.14.
Tr.2r1r E, 1.
coram rege 4z,
fimile,

b Hercupon it
was called abjua
ration, becayfe
he was fworn to
depart the king-
dome.

See the Oath
Vet, Mag. Care,
I.pted. 167,168,
* ‘That hemight
be known to be
an abjured pera
fan, and not be
ety or hindredin
his journey. Et
crox foir fig-
num {ervate vi-
tee per ecclefiam,
and is fometimes
called vexiffum
(andélz ecclefizr.
Hil. 26. E. 3.
ceram rege roft.,
20

d Pl. com. f.
262. 2. in Dam»>
Hales cafe. Re.
gitter, fo. 164. 0.
Fecit fzloniam
pro qua regnum
noftrum abjura.
vit.

¢ Stanf. pl. co:.
117. E,

6 E. 3. 55. 10
Arell Mallom:
cafe. 12 E. 2.
Ffch.14.6 E. -.
Fort, Br.121.

6 H.4. 0.

£ Forejure in
French iz tel n
for abjure, 1n
L.atin abjurare.
1 E. 3. 17. lib.
antr. Raft. fo.
E:}.G. b, PL 6.-

& Lib. int. Raf3,
532, b. fanét. 2.
Hil. 413 B. 5.

YL 1S Buck, William Attewels cafe. b For all fan€uarics are taken away by ‘LI'JJC- ca. 28, Notea
is called a hidel or hydie, becaufe it hideth and protefteth

part of the Infti
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1 £irft part of _
the Inftit. fect. Peyne fort et dure.

545. verb. at- R :
taint. 2 part of In cafe of petit treafon or felony, ! when the offender ftandeth

the Infg‘};rw-E'l- n-ute, znd refufeth to be tried by the common law of the lanq;
c. 12. Dher 38% See Paine fort et dure in the fecond part of the Inftitutes, W, .

205. 3. 13 EL _ ' ( _ _
392._ b. Ao be. €a. 2. but this holdeth but in cafe of petit treafon and felonv. [y -

fore in the chap. cafe of high treafon, upon {tanding mute, or a nilil diat, the
of Treafon. Sce judgement aforefaid fhall be given againft him, as if he had been -

afterin Pt convifted.
feiture fc. And in domg of execution, both 1n treafo.a and ft:lon}', two

when the party things are to be obferved. Firft, that 1t be done by the n_ht off-
arraigned chal- cer, as the fherif, or marthall, for it any other execute the o
lengeth prremp  fender, it 1s felonv. Secondly, execution muft be made by
torily above the - . - - RIRT : - -

him that is the right otficer according to the judgement: for cx-

number of 36. * :
viz. three whole ample, k \«whe e the judgement 1s, that the offender fhall be hinedd,

juries. he cannot behead him, &c. as before is faid. Bracton, I'b. 3.
k15 H. 6. 57 fo.104. b. Non alio modo puniatur qs, quamn fe habeat conde miaric
58. Videl.g9. P 25 R, 2. coram rege rot. §8. Lincoln. Nen licet felonem pre

fo. 124. the S _
lord Zarchers jﬂzo’”a decolar:.

cale.

[ 218 ] Fudgement in cafe of Petit Larceny.
Bralton 1ib. 3. The judgement herein was in ancient time referred to the difcres
fo. 151. b, tion of the judge, as in Br.&onstime, Per fufiigationem, 't frc caftr-

Britton. % 23. oy dimittirey - 1o Brittons time, fometime by the pill -y, fome-

a. Fieta, . 1. 4ime by the loffe of the ear : and Fleta {uith, Eff enim furtum di 1

ca. 36. Bracton, .. .. . v
lib. 3. o 3104 b, 7HATHAA ef parva, 1o minine tamen /ah:urmmt 2 a’:*r_zm:m: v et b,
Coleth mention  wllns morti comdrinnetur i pro hujufmodi modicis deliflis 1 wenta fue-
of puntfhment,  yyns f:m’z'f;irzf'f:x piffm':'a, et diformitates corporum, ul Jeiffo AULICH
1.'{.:1b_t:1 1bus et | —

M % RButin and {ince the reign of k. 3. no perfon loft anvy sembet

* 18 A p. 13. | | | tany
S E. Cor. fgo.:; for petit larceny, but were iomectune pum[hed by imprifonment,

41 E.3.Cor.451. and {fometime by other penance, as whipping, &C. lfth}f deiin-
quent flyeth for petit larceny, and o be found by the jury, hie

forfeiteth his goods.

Fudgement in cafe of NMifprifian of Hizh Treafom.

That the offender by the common law {liall for Ll}is co.ncglulnrerzj
forfeit all his goods ; and the profits of his lands during his life, HIL
{uffer imprifonn-ent during his life. Vide Stanford pl. coron. lo.5%

1 et 2 Mar. cap. 10.

Fudgement for firiking in Weflminfier Jall, &c. futing {ne

Tyr.a E. 4. co- Courts.

ram rege rot, 3. - ‘ . e e
1y E 3. Judge- That the offender fhall be imprifoned during his life, forfeit
mg':h”"" h's lands, tenem-nts, goods and chattels, ¢z grodd .a;,rfzz.-n;ﬁmffl”]”;
Ay e ot v g and. s Jodeemnt 1 g

22 E. 3. 13.a. comnron law. Bratton, lib. 3. 104. b. Paenarum ¥ .;-l
+ - . ’ ' ;1:1 H‘f F:
41 E. 3. coron.  smembrum, et corporis cocrcionems Joo imprifonamentuin, wel ad 1orprs

280. 42 AfT. 18. ‘
Stanf. p. cor. 33, ”"’P“-”Pff”fﬁﬂ-
€. 3 Eliz, Dier
133.

toement
7;‘{;5: ;.F



Cap. 101.  Of Judgements and Execution.

Fudgement for friking and drawing Blood in the Kines

Com

Court, e,

The effender thall have his right hand firicken off, be imnrifoned
duriny his life, and be fined and ranfomed at the kings will: and
th~ judgement 1s g1ven by the ftatute of 33 11. 8. cap. 12. 53 H. 8.
Paine Br. 10.

We cannnt omit to touch by the way an aét made in 1 & 2 Ph.
and Mar. Inttled, an act againf{t feditious words and rumours, by
abranch of which aét, he that fhould fend forth any booke, rynie,
ballad, letter or writing contuining any faulfc, matter, claufe or {fen-
rence of fiander or l'cpmach, and dithonour of the king and querns
majelty, or eitber of thein, &c. fhould have his or their rizhit hand
fiichen offy which alt being but a probationer, at tlic parliament
h 4 & ¢ I'h. and Mar. was continued untill the end of the next
perliement. And by the adt of 1 Eliz. (which was the next par-
lament) the faid alt of ¥ & 2 Ph. and Mar. was enaéted to extend
o queen Flizabeth, and to the hieirs of ber body kings and queens
of this realm, {o as by the demifc of queca liz. that aét hath loft
his force, as it was well worthy, being a dangerous adt as {fome had
fltin anno 23 Eliz.

FJudgement in a Preomunire at the Suit of the King.

It the defendant be in prifon, Quod praediéius R. fit cxtra pretec-
ponEm doming }'tlf-;"f-.f., ¢l terras, et tenementa, bona ¢t catalla loit) rfg‘f
for siaciat, et quod corpus ejus yemancar in prifona ad woluntatem regis,
s the book of entries, Raft. Judgement 4605, Aund this judge-
ment s given by the ftatutesof 2¢ £ 3. ca. 22. 25 E. 3. de Pro-
xflinnhua. 27 F. 3. ca. 1. 16 R. 2. ca,. 5. and if he be not in pri-
on, Quod preed. R. fit extra proteHonem dimini ve uisy ¢t terras et tenes
penta, Long et catallae dumino regl forisfaciat, et quod capiatur.,

Fudgement in cafe of Theftbote,

 That the offender be fined : and it is to be obferved that when-
Lever the dtlmthm, or cetendant 1s to be fined, the judoement

S awod capratur, that is, to be inprifoned untill he dotb pay his

[
e

s h_'.at wien the defendant s to be amerced, and not fined, then
¢ oelendAnt s iy mifericordia, whereof vou mav re.d at large.

L1b. 8, fo. 33, 539. &c. et 5g, Oo. et 120. Lb.11. 41, 4.4.,
‘ Pillary.

F{E}?:? 1?‘[; French word, and 1t is derived ‘of the French word
ity p’mc{, fl":’””ﬂ- Et eft f{gf{ea c:olmmm, 7 gzm_co/{u{u ug/f:'rrufn
it o cr}fu;,; } hereupon in _l:lw it is called calliflvigium, quia
ient, for ok mS?.r:z;mm conflringitur : this punifinnent 1s very an-
neck, P 1€ Saxons cal!efi it heals fany, {o called for {tramning the

bton, fo.24. faith, that thofe that have been adjudged

0 the 1y ‘ |
HIE pulory, or turmmbrell, are fo infamous, Come iz ne font
- Ans, S rECEIUm
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I & 2 Ph. ani
1% R 2. b~
truncaito al.ue
aexir e,

1 El. c. 6.

See the r. nt of
the Inftit, i:, 15G.

44 E. 3. 50

Cavonice Healie
fange  Or balf«
Sfuang, bals col-
hum, farg preflio.
It is alfo called
an damerci -
ment for com-
mutation of {uch
a pum{hmenl‘.
g1 H.7. Judi-
cium collifine.
gil. Et pillorii,
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Vet. N. B. 1.

Britton,

fo. 24
Mirror, cap. 4. 24- 45-

&. Dec paincs ¢n
divers manners.

31 E. 1. Vet.Mag. Carte 2. parte, fo. 33, 24. 435.

Brafton, lib. 1.
fo. y04. b. 129.
b. 151, 5. 138.
Mirrorubifupra.
Temps E. 3. Kel-
way 130, 140. b,
r49. b. 152,
Fletali. 2. ca. 1 1.
§. Frem fi d'nus
li. Intr. Rafh
494 2. 1n Quo

warr. 7 E. 2..1n

eodem 200. b.

Stat. de 51 H. 3.
ubt {upra.

Vetr. Mag, Cart.
part Z. ﬂ}]. 44-11

45. ftat.de pa1€
& cervifia,

Joagements Lo
be given by juf-
tices of aflife, of
oicr and ter-
miner, or gaol-
delivery, of jul-
tices of peace.

¢ Vet. Mag.
Cart. paite 2.
fo. 24, 25.

yeceivables al ferement faire in juries, enquefls ou en tefimoignant;
parte. 316, 117  and herewith agreeth Brac¢ton., Vet. Mag. Cart. 2. parte, fo 23'
N

Of Judgements and Execution. Cap, 101,

K lway temps E. 3. 145. b. Fleta, li. 2. caf. 8. By the flatute of 51 H. 4

Tumbrell.

Tumbrell is 2 word in ufe at this day for a dungcart. Braion
calleth it gymboralen:.

Infligitur peena corporalis, Je. pf”oraff.r wvel tumberalis cum infamia,
Secundum regni flatuta, it is called tumberellum, there Deing po
proper Latin word for a dungcart.

Furce pillor et tumbrel append al view de franckpledre  And
every one that hath a leet or market ought to have a piulory
and tumbrell, &c. to punifh cffenders, as brewers, bakers, forc-

ftallers, &c.

_ omd sl eBed ":..ﬂl‘ o e * :

Tyebuchet.

- L ruk

Or caftigatory, named in the ftatute of o1 H. 3. figmheth 2
cucking ftool, and trebuchet properly 1s a nitfall or downtall, and
in law fignifieth a ftool, that falleth down into a pit of water, tor
the punifhment of the party in it. And cwck, or gur:} in the Saxon
tongue, {ignifieth to {could or brawl, (taken from the cuckhaw,
or guckhaw, a bird, gqui odiofr jurgat et vixatyr) and inge 0 thfn an.
guage [water] becanie {he was for her punifiiment fowlcd in the
water, and others fetch it from cuckquean, 1. pelicx.

Now for that the judgement to the pillory or tu mbrell .
appeared before) doth make the delinquent infamous, and that the
rule of law is, Fudicium de masere pena quam qued leginus /fnrfffmﬂ 3
non infamum facit, fr2 rer bieve v errove adnullare P:—,ff/?., ancd again, @rl
gravior u'tra legem pofita wftima:encm confervat, that the jufiives O
affife, oler and terminer, grcl-delivery, and jufltices of peact wou'!
be well advifed before they give judgment of anv perim_l te the 1 :l-
lory or tumbrcll, v niefle thcif have g;-;ood warrant for theu _]m!ul‘f.{fh’i
therein. Fine and imprifonment for offences fnable by the uinc
abovefaid, is a fair and {ure way.

And it is to be oblerved that thofe kinds of punphe € |
lory, &c. have been given by a s of parlunnent in G es on @ -
mous and exorbitant offences, as by the fetuks fjf ¢ ![,'
31 E. 1. De piftoribus, &c. 31 E. . De foreftuliaris. b F. 5
ca. 4. 33 H.8. ca. 1. 1& 2 ’h. and Mar. cap. 10, 2 1 0. ¢ I(“
¢ E. 6. ca. 6. & 14. 7 E. 6. ca. 7. 1 El. c. 7. ¢ EL G0

18 El cap. And therefore the {afeft way for them 15 to ln*.’h
thofe a&s of parliament in cafes provided by the fame:
court of the kings bench, (the higheft court of ordinary JHE
in refpe& of the multitude of the judicial prefidents (“'l”t_jwi
have feen) we fay with the poet. Eluic nec mietas revimty 7ics 103

- - "'"],.._
. 2 - |.r ] - - . ol oy (’l Ud‘]Lb! il 1
peney (for judiciall prefidents of grave and reverend jH95 o0

3

(as 1t bath

- i1 l.
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good guides to direét. men 1n the right way) we will enumerate
jome of them.

21 E. 1. coram reg. rot. 2. Euftachius de Porles Caftel, for
fandring of juftice Berisford, impri{fonment in the tower, ad wo-
funtatens 7€E15.

Mich. 33 E. 1. coram rege, Rot. 75. Wiihiam Brewces cafe, for
flandering, coc. of Roger Hegham juftice. T'r. 5 E. 2.int. mem. fcac-
carit for flandering of Foxlev, a baron of the exchicquer.  Mich,
18 E. 3. coram rege, Rot. 151. for {lundering of the juftices of the
kings bench, by a letter of Tho. B :lbrokea clerk of the {fame court.
s0 Afl. p. 5. 9. 2. 3. Rot. 87. Thm.

19 Afl. 1. Paich. 10 E.
Twice Hazard.r cots’ lud ns m{j}?f/?;,r (alss adiudicatur quod per fex dics
in dierfis locts ponatur fuper colliffrigiwm. NMich. 10 li. 3. Rot. g2.
coram rece, Adam de Ravenfworth. Mich. 21 E. 3. coram reve,
Warw. Verfs. Attornat’ apparent’ fine warranto. Hil. 25 E. 3.
coam rege, Rot. 13. werfus Robert. Hadham commiffionarium pro
venditione bladt in garbis adjudicatur prifona, et quod ab omni: officio
domini regls amoveatur et finem faciat. Vr. 2. H. 4. coram rege,
Rot. ro. Suffex. Mich. 4 & g Lliz. coram reae, Hugh Bakers cafe,
for 2 libell agaiaft certain of the inhabitants of Cherfie, punifhed
by unprifonment, pillory, and good bchaviour, &c.

See the fourth part of the Inftitutes, cap. Star-Chamber, for pu-
nfiunent by pillory, &c. for enormious and excrbitant offences,
wiich require more exemplary punifhment then au ordinary courle
of the laws of the yealm do inthi&.  Nobiles mapis pledtuntir pecunia,
tlibet wero in corpore ; which is obfervable 1n ull the tuid {tatutes. And
Braton faith, Qualibet pana corroralis, guamwvis minima, major ¢/f gua-
{4 paena pecuniaria. Carcer ad continend.s, ron ad punzendos haberi de-
be', e, Pona potius moliiende, guam exafperand=z [at.  Refpicien-
d'.:;m_ off judicantiy, ne quid aut dwius, ant vemiffins coflituatur, quan
aufa depofcit ; nce enim aut [everitatis, ant clementicr g;’w'fﬂ afleflanda
i Aliter puniuntur ex eifldem factiombus fervi, guam liseri: et aliter
qut quidem aligutd in dominum, parentemue commiferit, quam in extr.a-
neum i 10 magifivatum, guam in privatum,

Death of a man per infortunium.

Ofthis ini{chance there is no expreffe judgement to be g'ven, but
'f?\:: offender is to fue out his pardon of courfe, as it appearcih in
e fecond part of the Inftitutes, Gloc. cap. g.  And hereol Brac-
o Lith, Cafiey cum per infortunium, ut fi aliquis venando per telum in
faas niifun: hominens iaterfecerit, et fimilia perpetraveridt, LJc.  But
atbeir there be no exprefle judgement given upon fuch a verdiét,
lfﬁif'tt ttlf’-'lljﬁw giveth a judgement thereupon, viz. that ke fhall for-

AU At e
kecond part of the Inftitutes, wbi fupra, it appeareth.

Of Death of a Man, fe defendendo.

1 . .
Jpon fuch a verdilt given the court
meiit, for he

S 2

couds and chattels, debts and dutles whatiocver, «s in the
4 ]

giveth no exprefle judge-

. : s alfo to be pardoned of courfe: but the law hath
ben JUdgE‘mcnt? that he (hall forfeit all his goods and chattels,

ds . : _ : -
<ebtsand duties, as in the fecond part of the Infiitutes, ubi fupra, it
appearcth,

‘T219

Excmalary Pil=
nifhtments ade

judzed in the

kinygs bench,

[ 220 ]

Ancient ruleg of
law in corporali
punifhments.
Bracton, lib, 3.
fo. 103, a.
Ib1d.

Ibid.

Maiibr. cap. 25,
Biafton ubt {up.

Judgement im-
pl,od, » RN ELI
2 H. 3. Cape ge

Judgement im-
plyed, orin law,
hee €1..7 to. 93,
b. 43. Afl. p.3T1.
Rot pail. 3 R. 2.
nu, 18. John
Imperials cafe.
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- | -~ -~
3 E. 3.cor. 303,

b1 E.3.cor 330.
26 Afl. 23.
Exod.22. St ef-
fringens vir do-
mum five fuilo-
diens fuerit in-
ventus. & acce -
to vulnele mor-
tuu. fuciit,
percuf{lor non
erit reus fangui-
nis,

¢ Nota, declared,
&c. and o was
the caommmon
law, as by the
books aforefusid
it appeareth.

22 Afll p. 55,
22 E. 3. cor. 2071,
7 E. 3. cor. 3235,
. 1. ibid. 258,
39, 290

* 1 221 ]

-
i
2

* See n the
cta, of Huce and
Ciy.

1 Rnt. rat.

31 H.a.pant. 2,
Duellum per-
cufium.

1 H. 4. 4.

37 H, 6,20, 21.
See Lerove 1athe
cuapter of Ap-
ptover.  Fleta,
b, 1, Ca. Jz2,
b4 E. 3. al1.
3¢ B 9. 29,

29 L, 1. 12,

+ 17 Lz, Di;r,
jcr.Nirior, cap.
3. § Combat, &
§ Juramentum
dur}ﬁ, & § QOr-
dinatio purnap.-
bium,

Of Judgements and Execution. Cap. 1ot

appcat_'eth. But the jury cannot finde that the party killed K
nerally /e defendonds : but they ought to finde the cafe fpecinl?j E?D
as the court may judpe whether in Jaw it be Je zﬂ_.y‘},v:dem!a, Or 1Q. ‘See

Stanf. fol. r¢.

Of l'}.‘if Dc’zﬂ'b cyr Ve ﬂ/ﬂ?;g fbaf ‘W;”d’ to ?.5!), F-..Efr'.

If it be found by verdi@, that the party (indiGed or appealed fur
the death of A) A attempred to have murdered or ® robbed him iy
or nigh any common high way, cart-wav, horfe-way, or iy,
way, or in his ® manfion or dwelling houfe ; or for the kiliv- s
him which attemptcth burglary to bieak his dweliing houfe 1 1
night; the judgement upon {uch a verdict fhall be, that he O ]
be acquited of the death of {uch a perfon paving his foe, and Le
fhall forfeit netiing,  And {o it is ©declured and cnacted by 1
ftutute of 24 11. 8. |

Andif all the circumfances be proved to the jury in evi'one
required by this aft in thefe cafes, the jurv may finde a cono)
verdift of vot guilty.  And where 1t 1s rehear{>d in the (adadt o
24 H. 8. that before that a@t it was a gueftion »nd ambiguity whe.

ther evill difpofed perfons fo attempting, #t fupra, fhould foil:

their goods and chattels: the reafon of that queftion and ambizuiy
wasin none * of tholc cafes mentioned in that adt, na robbersy, i r-
der, or burglary was done, but an attemj.t onlv to do . B2
was no queflion at the comimon law, that if a robberv, wurin,
burgliry, or other folony was done, and purinit made atter e o
teinder. who dither by reflifiance or flioht could not b appriin -
ed without killinr of him by incvitable necetlity, the pare o per
fuing and kiliing thould not forfeit his goods or chattel 5 for
thofe cafes eves v oman may areit the felon by a wargantin i, 2
there 1s adiverlity betweon a warrant n deed, anda warantin we
1 thig, thatif aman be indited of murder, robbery, burelar,
other felony, and the fher fle by vertue of a ¢:piac oifer w0 2
bam, and he refiverl and five. ut furra, the {heriitz moy Kilii
it otherwife be canaot arrett hims, althoveliin truth the prrty bovd
guitiv, nor anv telonv done Butin the cafe of the ahovelod wor-
ront an law, there mandl Le a felony done, and tlis diverht, appen
eth 1n our books.,  * And fo it s, if alter arreft for feiony i pary
arre{ted reGiiteth or fiyerh, and in puarfule is fluine by inevitable o
cefhity, they fo killing him forfeit nothine. ‘
An apnrover thit kils the party accufed in batiell, or wers
pinn th[‘.f. 1{*5“'5'&] thL‘ (“}tlit]' Lh:‘.ll*.;‘:iran I RS 1"1[ ¢ ! l".‘l*- -
plaintife or defendant in an anvoale that ket the et
accotding to the common law, or in combar aowardes by te =
{tuble and marthall in the court of cuivalrv, the perry Kl
forfeit nothing; for thefe coabats or duels are {uch triae &7
Isw arpaints in {uch caft s, TFor {aith Fleta, Duelion off 2001
prgna jnter duos adl probandunt weritatem livis; et qui v 't *;;,-ﬁn‘,'f
rntelligitur & ot g amis yudicum Dei expetatur thid. giciigi’ e
mafmmm'/}frzm, 1. ‘/}"F{g'ﬂ/ﬂ} i D Q20272 /ji'“;,‘,_,m _/:';‘]LTF crity ard obtulerit. ff}fﬂ
cida eff, et mortair contrakit peccarnm.  But before we leave Hhe
Ch&ﬁ]pions, it is to be obiirved that whofoever taketh upon h}m f"l
be a champion for another (the forme and ® oath whereo &

: ] . 10, 2N
may reade in the fecond prit of the Iaflitutes, V. I. Cﬂr*{‘fmﬂl

-

I
F

)
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Glanvil, lib, 2. cap. 3.) if he become recreant, that is, 2 crying
coward or craven, he {hall for his perjury © lole /liberam legem.
i Craven is derived from the Greek werd xzavrv, a vociferatione :
orhers nearer home, of crving and craving of merey and forgive-
And recreantia is denved of the French word reareance, ot
bick or cowardize.  And foiretime it is called creantia
¢ er antif o cfon, becaute he that ufeth ir s not fathfull, but break-
eth hie oath.  And fo 1t the anpellant Jovne bDattedl, and cry cra-
ven. he thall alfo lofe Zéeram lesemn for tre caufc aforefald, butf
the appedice crv craven he thall be hanged: * but it they combat
untill night come, and (tarres appesr, the defendant in the appeal
oncth gaity, apd the plaintile 1n that cafe loteth not literam legem.
{ Jyittere liberam levem is to becoine infamous and ol no credit,
sever to be witnefle, or juror: for when heis ol fame and cre-
o1, he is called fider et legalis homo: and fuch men ought to
be of juries and witneffes, becaufe they do enjoy liberan le-

neife.

gy

cem. 8 And a chamiion mlght to be ler hemo, and fo 15 the

cutev, por corpres fioerd hominis. Lt quan: ifamiam viftus incnrrit,
e Glanvile, lib. 2. cap. 3. & lib. 14. cap. 1. And he fur-
ther faith, Talis debet campio petent:s e/fe, qu: Jit, et fﬁ poffit 1%l
tfis idoens. S0 as no man by the anciznt colnmon law could be
2 champion, but he that knew the right, and was a wirneile thercot :
ad therewith agreeth the ftatute of W g, cap. 0. wherein ob-
e what the ourh was by the common law.  fliguando patria

dat pre camprone ot aligrando in bre. de reliv cam to flat pro patria.

Campin is . derived @ campo, becanfe it is pubiickly ttroken in the
ficd, and 1s calied camp-fight: and is taken in the common law
far ene thar ffriketh a e al camp-fight or coruvatl 11 another mans
arrel soin T.atin he 1S cailed # ‘,ﬁ.-i;,;;‘z' ?, pugna. Bur the defﬂ‘lldant

NEEINA :ij“i;}t.‘;il (11 1y (O chaimr, s 1 colied a L[mm}non, becaufe

f . Tt * * - . - ' . T * A :
2 horveth for himfelfe, And thiic conntals Tt Gl o hereat the

Cnritngg | clonos to the com non law, aro o be direlied by the
Odras ot the conmon law fecomdum legem et co ffurtading Anglice,
wid not by the conftable ard marthizil by the civsil faw, as all our
anovent auchors and bookes cbovetiid do agred, which alfo 1s 1f)=
perant uy the {tatute of 13 R. 2. ¢a. 2,

w3 oo vl b Britton, fo.az. Flesa, I'b. 1. ca. 520 Ghinvil, I1b, 2. ¢
e lgo el g HLge 3. 17 afl 3 17 E03. 20 6 Bogeoz50 baeta ubidup
$5 H.o30 ubi fup.

N

(e
- L}

+ 1 . . » t — - -
ragament in an Indiétment of Coifriraciey € ¢, where the Party
tnaréied is legitime modo acguletatus.

oty the judeement in this cafe Js, as in cafe of attaint againft

Cinnyy (whereet we fhall fpeak herecatter), vie. Qriod committaniur

4 z; T ; . . * - » L ;l-"';
gle domin; rewis, €t quod ownnia teyya €t fenenenta prd do R. 5

{ﬂ_ﬁ' ! v e - . * . . - T
FONU G gtz dzmad recy., e :!’:‘1."(?/?.; ntiur, b extzrpenniid’s ¢l WAQIES

- } ""_-_._
et onpita bena et catalia en andem R, &5 C.

?‘rgr', ot ancdo amittant [iberam ffgrm n crpe-

fﬂr:‘.’f;;f‘,}:ﬁ‘; (."ﬂ;’}_z-‘uﬂ
:It‘-.’i'-‘ﬂ‘
}\'r . g . '
[mdiﬂ,f.ﬂ In this judgement five fevere punifhments.
s fhall be imprifoned in the common gaole.

S 3 and

r. That thewr
» . Their wives

&iid chif A, ~ '
i children amoved out of their houfe. 3, That all their houdes
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¢ Judgement in
law againft a
recreant and
c.aven cham.
pion is, perdere
liheram legem.
Sve a notaule
record here . f

K. p2. g5 H. 3.
m. 3. Glanv:l,
tr. 2. ca. 3. lib.
Iy, ¢ap. 1.

¢ dirror cap. 3.
§ Ordinatiopug-
nantium, L hor-
rible mote de
craven,

“ 41 E. 3.

Cur. 9‘5*

creant for re-
creant.,

Br,u‘.“t, ]Ib 1. f'-
141. Bt fo,
42. %1, Fleta
ithe 1. €a. 2.
19 H. 6, to, 5.
21 H. 6. 14.

* Mir. c. 1.

§. ubi fo.

t Glanvil, hib. 2.
cap. 19. L:gem
terrdae ainittentes
perpetuam infa-
mim notam inde
merito 1ntur-
runt,

See the firft part
ot thelnft. Sell.
5149. 27 Alll 59.
Lboram legemy
qui, &C.

% 1 1. 6. 6.

3 HL 6. 55
Ses the oath in
app{:.ﬂ, HI’.I(%L?H,

7, lib, g. cap. 1. Lt
L. Ine. Co. to.

192,

[ 222 ]

4 H <. Indiét.
30 I'r. 18 L.3.
garany 1eyc Rout.
!48 Walc _lLIﬂi-
¢,umn redait
contrs Conlpira~
tores, Patch.
32 k. 3. B}Ul’-‘.
53 Somert,

2, All, 59.

24 E. 3. 34

43 E. 3.33-b.
Vid. Artic. fuyer
¢art. cap. IO.
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43E.3.33 b
'I'r. 32 1. 1. Rot.
15 Eborum.

Parl. 17 E, 3

Jl
na. 5C,

Lib.Intr. Raftal,
fo. g2. a.

9 E.4. 51
4H. 5. ubi {up.
15 Aff. 2. Kel-
way 130. b.

G lanvil. lib, 2.
cap. 19.
Braton, hib. 4.
fo. 129.

Brit. fo. 217,
248. Mirror,
ca.z. § deattaint,
Flet, lib. 3.

ca. 21. Apud.
N orthalverton
in com. Eborum
fir(t part of the
enattaint. Kane.

Of Judgements and Execution.

and lands fhall be feifed into the kings hands, and tle hogfes
walted and the trees extirpated. 4. All their goods and chattéls
forfeited to the king. 5. That they for ever fhall lofe the frecdoma
and franchife of the law. That 1s, firft, thev fhall never be of
any jury or recognitors of aflife.  Secondly, nor ever be received
for a witnefle in any cafe. Thirdly, that they fhll never come
into any of the kings courts, but make attornies, 1f they have any
thino to do there. And this is called a * villanous juduement, be.
caufe of the villany and infamy which they deferve cgaunit whom
it is siven: And all is infli¢ted by the common law, for thetrhe
offenders by falfe confpiracy under the pretext of law, by indift-
ment of trenfon or felony and legall proceeding thereupaon, fougn
to do the greateft injuftice by falfe confpiracy to fhied his blood,
who afterwards is thereof legitinmo miodo acquietatus.

But in a writ of confpiracy at the {uit of the party grieved, the
judgement is, damages to the party, fine to the king, and Y211
fonment.  And-the reafon thereot 1s, firft, tor that svhen they are
indi¢ted at the fuir of the king, the judgement is {o f2-ery, lortrat
they falfely conf{pired in the kings name, and at the kimes fuit by
indicrment, &c. to do fo horrible injuftice : thercfore at the ki
fuit they fhail be heavilv punifhed. Secondly, for tnatas 1 is i
in 1¢ B. 2. De exilio Hugonis, &c. the law which was infatuted for
the maintenance of peace and of good men, and the punithme:
of the evill, is turned to the difheritance of the great men, . d de-
firuftion of the people. Thirdly, for that the judsement at tae
kinns {uit is by the common law, ~nd the adtion of the party s
given by ftatute, which giveth no fuch punifhn ent: but the par v
in his aftion, in refpect of the danger of his [ife, 1S ta recovir ar-
{werable damages.  Of confpiracy fev tue Reoifter, fol. 1244 &
bh. & 188. F. N. B. 114, 115, &cC. Stini. pl. cor. ial, 1y2, 177,
174, 175, &C. -1 in the new Book of Entries, fo!l. 10g.a pre..-
dent of a confpiracy upon an indiftment of felony.

It is enacted, that fuch as be attainted of confederacy or cor-
{piracy, fhall have no othce of the grant of the king, cueen, €7
other noble, neither fhall be fheriffe or efcheator.

7m{ggﬁmﬁt i1 an Aitannt.

1. That the plaintife fhall be reftored, &c. ana the dgfrnr’t:nt
party to the record fhall be fined in ref{pect the falfe verdict wis
given for lmm (cx: borro) by the common law.

The judgement acainft the petit jury is, as 1t 15 11 sze of cfffl--
{fpiracy at the fuit of the king, as is abovefaid, _anz_ﬂ 11 No ntg.it}f,
but i1 thofe two cafes, that villainous judgementisZiven. See 8 k-
2. Afl. 306. and 42 . 3. 26. b. judgements given Il ﬂttnzjlt?f;
nota bene. 16 E. 3. tit. Judgement, 10G. 21 H.ﬁ . 83 Kt:lu.t}‘é
good prefident of a judgement given in an attaint. }nrtei]:cu[;", Ltt]z-
o6, Conccrning Attaints, fee the {econd part of the 10 1rutes,

Marlbr. cap. 14. W. 1. cap. 37, &¢.

'. the
coram Hen. de Guildeford & aliis juft. aflignatis an. 35 JONE ¢ att:nﬂal. HSZLEM
lntitutes, fe. 14, verb, [en attaint.] Vide Mich, 3 H. ;. Rot. 179 Juis

But



Cap. 101.  Of Judgements and Execution.

But now by the ftutute of 23 H. 8. cap. 3. the feverity of the
puniﬂlment is moderated, #* 1_[ the writ of attaint be grounded upon
at (tatute : but the party gricved may at his election either bring
his writ of attaint at the common law, or upon that ftatucte: but
.|l araints, etther at the common law or upon the ftatute are to be
uken before the king 1w his bench, or betore the juitices of the
common pleas, ard v no other courts.

This alt of 23 H. 8. provideth for divers mifchiefs which were
at the common law, and giveth to thole of the pety jury divers
oleas, which they could not have at the common law, and hath
een well expounded. 7 E. 6. Diery 81, b. Sir John Ailifs cafe.
1 & 4 Ph. and Mar. 129. b. Heydons cafe. 3 khis. zo1. Clovils
cafe. 3 Eliz. 202. Auflens cafe. 7 Ehz. 23. b. Stephens cafe.
See the record thereot u; on the ftatute of 23 I4. 8. for it is an ex~
ceilent prefident.

And generally of attaints, fee Lib. fo. 111, 112. Lib. 3. fo. 4.
Lib. 0. to. 4. 14. 25. 20. 44. 8o. Lib. 8. {o. 60. Lib. g. fo. 12.
Lib. 10. fo. 119. Lib. 11. fo. 6. 43. 62. Sec al{o the new book
of Lntries, 63. 66. 68. y0. 73. 76. 77. 81. 83. 85, 66, &c.

:}’udz'az'zzm de corrupto 7zzdz'fe.

We could not pafle over a firange judgement of jufpendutar, €9¢.
ws1n cafe of felony (which we havetouched before 1n the chapter of
Brubery given againft Sir William Thorpe, lately before chief
jultice of England, which we finde of record in thefe words,  Pro-
ffus fallus an. 24 B. 3. contra Hilliclnum Thorp chivalior nuper
carctalen jufiiciarium coram Rico. comite Arundel. T, de Beilscampo
core Woreo, W illielno de Clinton coiiite ce  Flunt. Foh. e Gr'a}
¢ Ruiher fiedd Seuelchiallo hofpiti PET. Sy Barthel. e Burger/. came-
ri -*-‘f:.,r'f Doy eo quod iden PP ilielim 77:0:;* HUD: T f:?IJ‘JI.fH[!.I_?.!"'ﬁ:ff‘fz’ 2L s
diiiing reris ad p."le tfa coram :}’3/& yege ﬂr*:n:"a, c:’ruﬂ_f.?:*r!! in {ﬁff’?a cenat
ML a citra quramentum funm, viz, de Ricard Saltlcy 10 1. Jde Hil-
drbrand . Borefward 20 1. de Guil/erto Hol Yand 40 1. de Tho. Darby
Sax :i Botudphiy et de Roberto Dalderby 10 1. gur fro diverfis foloni's,
_fr:-:"/?fanén.r, et trangreffionibus coram f/}f} P illielie in coffione fua apud
Lincolne anmo 23 fuerint indiftati, et per iffum Hillichnum bre. de exi .
gf:f'u’:: verf. eos refredt’ ﬁzz't :oquae omma ct ﬁr:gufa dedicere non potuit
M adjudicatum fuit prout Jequitnry wiz, Cenfidoratum eff ger dicfos
swiiclarios affivnatos ad rudicandun 3 focundum voluntaren: dumiin? regrs,
T fecundon regale po/le _ﬁ:mﬂ, guod ouia fradifhus I illicimus de Thorpe
G _(F':rmmf:fmm domint repis cu-d erga poprlum haluit cuffcdiendun:
Jreg "i' maliciofe, yalfe, et rebelliter in ngmumm i info futt, ef ex canfis
J-':‘ﬁ:mr’rc‘?f'j pey 1pfum Il elnzem, 1.t pradiétum eft, cxjyeffe cognitir,
f:{l’/’*'ﬂffm'ur. Et quod omnia © teiree ¢t tencmenta, bona ¢t catalla fua
deminn g gg; remaneant forisfalfan. Bt pcfica deminus vex mandavit bre.
:I:.‘-mr:'sjf.:é private /{Eﬂfg, all 1n French, and there entved Je ve bo i1
j:;i"'::’quiﬂfw E,E?Jffjerﬂf”im ﬁ*/} g!;;;:;{' t;\_‘ff(‘ﬂ{fﬂ j;’r:ﬁt‘f:‘ ﬁ?'dfﬂ’f{"?f de ﬁ%ﬁfi‘ﬂ-
}rfl“?r'i’m;w% I;: wlielms 01m2in0 c-jf::‘ ot ez';:ardom*:m-.' Lt gn:::.:{ chafz
frprc‘fam;; rm;ir:mmr pﬂﬁrwf r_nrrz.s -pr:t‘(z':f‘?: ad fgrarf.fmz dﬁfiﬁﬂ” ;'-"fE"H;IJ
dcium i, Uf‘ Et non {‘/? intentio domnt ‘J‘vgu qwrf /ffi’y?ffmﬂf‘)f Jie=

in carﬁfzu’: cafui qer _/m quUEMCHNque alivm cx quacung; caija ﬁ
4_ lencal
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Rot. pat. anno
24 E. 3. part 1.
. 2. 1n Jdot!, &
R :t. pat. anno
26 E. 3. part 1,
m. I7.

In toto So li.

A The effel} of
the words of the
pathh hereatter
mentioned.

b Nota, here is
neviher folomce,
nor proditorie 1n
this indiétment,
but relelliter.

¢ Acrording to
the faid oath,
tor otherwile the
king had no co-
bour t9 have the
forfeiture of all
his lands for fee
lony, but every
lord of whom
they were relpcC=
tively holden,
&,
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d N.ta preedic-
tum {aCramen-
tuam.,

¢ Rot. Parl. in
O &, Pur. an.

25 E. 7. nu.

| 224 ]

Fleta, Ity, Y. c4.
17. § Cum igi-
tur non {it, &c.

Vet. Mag. Cart,
1. parte to. 165_
Vide Bradt.h. 3.
fo. 109. Sacra-
ment® Juftic' iti-
ner and that
then was the ef-
feét, de f:cra-
ment’ Juitic’
sefidentiume,
Vid. Fler, 1. 2.
c.7. § Ttem
atrox el injua
ta, &,

107,

memoriall of the time paft.

Of Judgements and Execution. Cap_ 107

-
tencat vel fx!ma’zz‘t, Jed ﬁbm;{fmdo verfus €os qui pyadiBGum 4 [acrame.
tum fccevunt, el fecerunt, ct fregerunt et hab.nt liges regales Angit o ad
cuftodiend’.

© }Ve have alfo found, that at a parliament holden at W eftn.in.
fter in offabis purificationis beate Mariee, anro 2¢ 15 1. Liolden be.
fore Lionel duke of Clarence by force of ihe Kinzs commithan
&C. commanaement was given, that the record or the hu{.
ment agamft the favd Sir Wilham T horp fhinuld be bl into
the pailiament, an! there to be np::“nlj: rcacd before the nolls of
the parliament to hear cvery of their advices, which was don ac.
coirdinglv, and there the nobles aflirmed the judyenient,

And thefe words in the {aid wadvement, Ad udicandim firg.
dum voluncatern dsnii repis, €f fecundum vegale ;-rff;’ Sunr, Wnd e
his lands thould be ferfeit to the kinge, et pradif?. facran entim, o
crounded upon the oath of the kings juflices i avw 13 E. 3. the
conclution of which oath is, [tupon pain 1o be at thie ki oy will. Sody,
lands, and goods, thereof to be done as pleafeith ] We des
firous to fatisfie our {elf herein, fearched {or tie rcecord of th.
oiath, and albeit there is a parhament rotl of this parlameat, sl
other zéts, then paffed by authority of parliament, he entrd o
the faid roll, yet this s not; for that it had notr the warant ¢ o
aft of parliamment. It ought to have been printed amonpft e
flatutes of the realm, and the title of them 1s, Here followeh e
oath ot the juitices made in the fame eighteenth vear, but fath nat
at the parlitment, &c. but after it became to be printed: and tha
which 1s printed in amro 20 E. 3. ca. 1. but a recinsll made oy e
king alone, and no aét of parliament: {or 1t zppeareth by
which precedeth, and by the oath it {elf, thar itwas the achor o 7
commandement of the king, for it heginneth ¢ imitgwe Puve € o-
rmanded all our juftices, &c. which tormer part was but a rearnl o
fome precedent aét: and then followeth, we have ordam G oav
caufed our faid juflices to be fworn, &c. fo as the cath wis de-
vifed by the king, and the juftices {worn bLefore this puriament.
Laftly, it is there {aid and concludeth: and for this caufe wenrve
encreafed the fees of our faid juftices, &c. which the kg of L
felf did bcefore this aét alfe. .

And we have an ancient manuferint of the adts of pnrliamt:nt N
armn. 16 lu. 3. and the oaih is not within it )

And it appeareth by Fleta, that the punifhment of a comupe
judee, that recciveth gift or reward was, 8/ znde conaslivs Jiris
quid imperpetuum a concilio yegis excludatur; tervafgre, res, redd. Sty
et proventus bmsrwm fucrum amittat per unum annuem o quiy fi prev filled
non lhabuerit, puniatur pcr diferetionem repnr et confiliarionuid 101
And that which Fleta calleth facramertun qnfiic’, m Vet. Magna
Carta, is named, juramentum conf-liariorum »regis: for the Tadges Of
England are of the kings counfell (ss elfewhere hath Gpyesied
for, in, and concerning the laws of the realm, 1w hich cath alfo
the {aid fatall claufe s oniitted.

See the Mirtor cap. 4. §. de faux judees, and ca. 5. §. r.of th:
law in the time of kinz Alfred, how many juftices wer€ il ?nv
ycar hanged, as homicides, for their f2ife tudgements: but th:ﬂtf s
hath been long fince dcleat and anticuated, and yet may {erve lor

Lol 4

fome, and
e

]

"I'he offence of bribery was punifhed by fine, and ran

LI I oy
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Cap. 101, Of Judgements and Execution.

loffe in the reign of L. 1. asjn the chapter of Extortfmn_am_l Bn-
bery before appears: only Sir Thomas Weyland chief juftice of
the common pleas, took fanétuary, and beforc a coroner confefled
himfelf guilty of murder, and according to the courfe of the com.
mon [aw abjured the realm, {0 as indeed he was attainted of fclony,
which cafe had been vehemently urged) but it was not for bri-
berv, but for murder, as any other man nnght have been.

Put to winde up the thred of this difenudfs with three aéts of
rariicnient. Fir{t, with the ﬁzlt'tlte‘ o. 8§ R. 2, whorein it 1s re-
cted, that whereas in the timie of ‘kmg‘h. 3. 10 was ordained, ‘tthat
ffices ws long as they fhonld be in ofhlice, fhould not take gt or
reward, and fo forthy as in Vetert dagna Carta (without the faid
{1} clanfe) that aét vrovidetin, that the oath without that fatall
cdaufe hould «xtend as well to the barons of the exchequer, as to
ne jultices, and expreffed the ponalyy of &l to be (according to
de comimon law) viz, loffe of othce, fine and ranfome. But at
me next parlivment, viz, g R, 2. the fad alt of 8 R. 2. for that it
was® very bard, and nceded declaration, was made of no force
diit be declered in parliament.  ® Afterwards at the parliament
iden 11 L 4. it was debated what puvithment great ofhcers
there named counfellors of the king, and judges, &c. thould have,
wach fhouid take anv oiit, reward, or brocage for doing of their
offices or {ervices s in the ¢nd it was declired and enafted by au-
hority of parfiament, in thefe words followine.  Jrown gue nul
dan.eliry treaferery garden del privy feal, counfllier du roy ferowontes a
cuneil duveyy ne nul auwtve oficery, ¥ gugge ne minifler du roy pernont

jeion gages de rey pur lour dites offices ou Jrv ce, freisse en nud snanner,

{
shemes aventr afcun manner de © done on brocave de nwlley rur lour
i L_/ﬁ.:t‘_f tr [eruIces (I“ ﬂ:'rc‘., ﬁ y p.-:‘z'HE fz’r‘ I r'%oﬂnrf:r‘ rl qu d’ﬂ fﬂ frrféf't.’
N quee bl pioignont, o oot de fartisfer la DALY, 3 €t prn al -
Lant 1. rey, f 4/&!2‘ :f*/:":'{r?rj{:r‘! e _/{}-‘H Qﬁbc‘, ‘/:'1 "IJI.C(,’., ¢l Cul ?f,fr > puIn's

T
L)

JU Sy e que f‘zz{/ﬁ'mf Gue UErra pmﬁn‘?' e e it mariter it frz’/m'f‘fﬁ?f; b 74

Fur e roy come pur luy mi/me. et eit la ticice parst Jdof fumme Je g e [a
pﬁrff}‘ ﬁz}‘ d1temerit convt St Rei'poni [.e "0y [e woet.

‘This & beino by autherity of p rhament, hoth lintted the
puntthiment (emongflt others) of corrupt padpes, of whom now we
entreat, {o as the former example of Sir Walliamy Therp is not now
obe followed, which we affirm not in favour of f{erdid bribery,
(“‘11§th we hate, as in the proper chay.ter thereof beiore ﬂppearetﬁ)
but in advancement of juttice and right, which 1s the end of our
labour in this and other of our works; ® and therefore have caufed
th&{ good alt that hath lived fo lone in obfcurity, for the better
Aolice and obfervation thereof, to be pur to the prefie, which never
Y2 yetprinted; and the caufe thercof was, for that in the mar-
g¢nt of the parliament roll of this act, it 1 wrnitten, refocdfuatur
134 d:-mz'mcm j;?'fHCI"DEJH P fg?;ff}fu;;; > 1 ﬂ]-ﬂnge Pl'ﬁﬁlfﬂptiﬂll ‘;‘L*i[’.hOllt
carant of the king his father, and of the parliament, to caufe
ﬁ:{_:h A refpediuatr to be made to an a&t of parliament.,

{he l‘llc.e he did to another a& in the fame pariiament, nu. 63.
L PClning attarneys, the like whereof was never done in anv
i“”ﬁ?r or latter parllaments.  * This was that prince Henry, who
fjfl‘:;?{g {1_“ company, and led by il L‘OLIH{:E”.. about this time af-
) b( ome {ay) and ftroke Gafcoign (‘ljn:f juitice {suting i the

5° bench, for that the prince endeaveouring with {irong hanft_i to

re{cue
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5 R. 2. ca. .
Vide Ver, Mag.
Care. fo. 163, a,
ubsi fupsa.

9 R. 2. cop. 1.
T In velpect ot
the recicall,

b Ro. Par.

rr Fl. 4. nu.28.
nut heretatore
printed. Vid,

1 H, 4. Nu. gg.
* Nota,

¢ This is agree-
able to the law
of Gad, Deut,
16. 19. Non ac-
ciples perfinam,
f.ecmunesa,quia
Munera excae-
cant oculos fa~
plentum, et moa-
tant verba jufto-
rum.,

Ex~dus 21. S.

t [ 225 ]

Nota four pu-
nithments.

1. By the court
of juftice where
the matter fhall
depend {as hath
been often ob-
fcrved) by fine
and imprifon~
ment.

2 [n the oath of
the jaltices in
Wa'es, that fear-
fu]l claute 1s
omittcd, ncither
1s it in the oath
of the barons of
the r:'x.chcquﬂr of
Enzland.

b Veritas nihil
veretur nifi abe
{condi.

¥ Qe Sir Tho.
Fliot in his Gge
veinour, &c.
Hi}”. Chrun-

543. as
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Anno 1 Mar,
flat. 2. ca. 2. 1N
print. Sec the
Articles of Con-
cord, 21 Main
annoDom.1420.
ct anno & H. 3.
between king
¥, 5.and Chu: les
the French king,
whereby the
crown of France
afrer the death
of the {aid
Charles, was
etablithed to
H. 5. and his
heirs. Artuc. 7,
8, &c,

[ 220 ]

Vide Camden.
El 322, Aruc,
inter reginam
Eliz. et Franci{-
cum ducem
Alonfon anno

23 El. populo fuper importune ut nubcret fuadente in comitiis.

Of Judgements and Execution. Cap, 1.

refcue a prifoner, one of his unthrifty minions indicted and 4. 3
raigned at the kings bench bar for felony, was preventd of hi: |
purpoie by the perﬁvaﬁon and commandement of the chief juﬁ:c;
for which the chief juftice committed the prince to the kipg
bench, whereof fome of his followers inflantly complained tnﬂg{- ;
king his father: who informing mmielf of the true ftate of |
cafe, gave God infinite thanks, that he had given him fuch; Judes
as feared not to minifter juftice, and fuch a fon, as could fulj}l; |
femblably and obey juftice. And tius s that prince, wlio bae.
doning his former company and counfell, and following the adic
of orave, wife, and expert men, whom he made choice «f 1o ba
of his councel, became a viftorious and vertuous king, and bIG.
{perous in all that he took in hand, at home and abroad.

For the duty of judges, it is truly {aid (as before hath been fyid:
that judex debet habere duos fales, viz. falem [feientice, ne fi infenide,
et falem enfeientie, ne fit diabolus.  And what perfons fhouid he
judees, {fee Braéton, lib. 1. cap. 2. & lib. 3. fo. 106. & Fleta, [b,
1.cap. 17. § Caveat, and the Mirror, ca. 2. §. 2. de judges, and
Rot. Parl. 17 E. 3. nu. 3. 10.

To thefe we will add, that upon the conclufion of a2 mu.
riage then to be had between Philip the {un of the emyerow,
and prince of Spain, 1t was nobly and wilely provided by tie
queen, the lords fpirituall and temporally and the commcns by
authority of parhament (amongft many other excellent provitions
worthy of obfervation) that the {aid prince fhould not promote,
admit, or receive to any oflice, adminiftration or benefice m the
realm of England, and the dominions thercunto belongzing. sny
{tranger, or perfons not born under the dominion and fubsction
of the moft noble queen of England: and that the fuid moft nobe
prince fhould doe nothing whereby any thing might be tnnotaled
inthe ftate or right, cither publique or private, or in the lowes and
cuftomes of England, or the dominions thereunto belonging, bit
fhall contrariwife confirm and keep, to all eftates and order-, thi
rights and priviledges. -

And it is there further provided for the future, &c. that:t the
faid prince fliould bave iffue male or female, the order of fuccefion
is there declared, but with this provifo. Provided I‘l(’t'ﬁl‘lhtilt‘ﬂf’t
and exprefly referved in all and fingular the above declued cles ol
fucceflion, that what{oever he or fhe be, that fhall {fuccerd o to.r,
they fhall leave to every of the faid realins, lands and dDI}..H:';.:*:
whole and entire their priviledges, rights, and cufiomes, amd e
fame realms and dominions fhall adminifter, and caufe to be "‘-d':
miniftred by the naturall born of the faid realms, dominicas, Wi
lands. .

By this, Philip (after king of Spain) could not P"‘sr"f., :Ln;!
ftranger born to any office of judicature, &c. withm the I't‘*'”'.;ﬂi”l
England, or dominions of the fame, nor all the time hewas s
this realin, ever atteinpted the {ame. o

And in the articles, De matrimonio preclocuto piter 1 (I3 .::j*i d
betham et drcem de Alonfon, amongflt others 1t was CKPFEHF p:‘ﬂ}ilf;
Quod dux mullum cxtrarneun ad aliquod officiumn 1 Anglia promoee:s
nihil in gure mutabit, e,

i 3

¥

PR T T

. t
-~ 1

Al fu



TR L. e T P oye— oy e e - —, -

(ap. 1024 Forfeiture, Confi{cation, &c.
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s Alfo king James wifely provided by authority of parliament, 24 Ja regis,ca.x,
by the advice of the lords {piritnall’and temporall, and commons about tre midit.

o that parliament affembled, that whereas in regard of fome dif-

ference and unequality of the laws, trials, and proccedings * in * That cafe be-
afe of life, between the juftice of the realm of England, and that ing then ia

- the realn of Scotland, 1t app _
the conteniment and fcltiﬁfaéti?n of all his majefties {ubjeéts to
Pmceed (with all po{ﬁble feverity) againft {uch offenders in their
avn country according to the laws of the {fame, whereunto they
.re born and inheritable, and by and betore the naturall born {ub-
ject> of the fame realm, if they be there apprehended. And by
he next claufe it 1s provided, that felonies committed by Englifh-
men 1 Scotland, fhall be enquired of, heard, and determined be-
fore juftices ¢f aihie, or commiflioners Qf oier and term:ner, and
cool-delivery, being naturall born ftheEfls within the realm of
England, ~nd none other. And the like 1n another claufe with an
sdntion of juftices of peace to be naturall born {ubjelts within
Enclind ;3 and God blefled and profpered this aét with happy and
detired {uccefle.

But contrariwife, Petrus de Rupibus, or of the Rocks, being a
Gafcoign born, preferred to be bifliop of Wincheller by king
J:hn, and being a principall counfcller about king H. 2. both in
his voung years, did after in his riper age prefer to offices about the
king, fuch Gafcoigns as were of his blood or alliance, (vrhereof
one of his kindred, {ome {ay his {fon, Peter de Ornival treafurer of
Fngiand) to the great grief and difcontentment of the nobility of
Ergland to have a Gafcoign born 1n place above them. And
whit heavy event enfued thereupon, let hiftorians inforin you, for
ki crievous to me to remember 1t.

It vou defire to fee fomewhat concerning ecclefiafticall offices,
promotions, and benefices, firft what netitions have been made in
parliament againft aliens or ftrangers; look in the parliament rolis
of 5o E. 3. nu. g6, g7. 12c. 13 E. 3. nu. 23. 17 E. 3. nu. ¢q,
bo.18 I\. 3. nu. 38. 2 R, 2.nu. 6 H. 4. nu. 48. 4 H 6. uu. 29,
&, And what laws have been made that aliens or {trangers
hould not be advanced to the fame; Fide 3¢ b, 1. Statut. de Car-
hﬂff- 1 R, 2. 3. 7 R. 2. ca. 12. Rot. Parl. 13 R. 2. notin
7. 4 & § Ph., and Mar. ca. 0.

C A P. CIL

Forfeiture, Confifcation, &c.

Zv O0TAH« confifcare et forisfacere are fymonmvma, and bona corfifcata
are bona Sforisfafla : Fifens properiy fignifieth a pauier or
hamper of ofiers, wherein the Romances kept their treafure,

4 . ) . M

t;\f b} the ﬁgm‘e of meforymnia contrincny pro cotiteizto, 118 taken for

i{-iqt;’_eflfure it felf, wnde confifeare, and bona confjiata, and thercupon
3y Quod non capit Chriflus, capit fifcus.

Of forfeiture of lands and tenemcents, and other hereditaments

for

eareth to e mofl convenient for guettion.

Math, Par, Pag.
363. 380. 381,
&c. Hnl. Chrﬂn,
Pag.231.&1071.
a. b,

Vide co E. 1.
nu, 163,

for the keeping
of the caftle of
Nottingham.
Vide 18 E. 1.
Rot. Parl. nu.
Solomon de

Rolfes cafe.
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For the deriva.
vation ﬂf'furfg..

Sfacere, {ee the

fitft part of the
inftitutes,

{cét. 74.f0. gg.2.
3 E. 3. forfett 24.
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#* Sce before
cap, High trea-
fﬂ:.*:, v rbo [DE
t*res et tene-
ments, &c. ]
fol. 18. & 19.
Et cap. de Petit
treafon. Verb.
[Ec de tiel man-
ner de treafon, ]
&LC. fu. 2 1.

A See the 1

part of the In-
{titutes, of buth
theie branches.
b Sec the 1 part
of the [nftitutes,
ubi fupra, both
the former and

the latter {ort.
¢ 3 E 7. Cour.

290. JI2.

i 29 E. 3. 29,
45 E. 3. Cor.
1Q0.

3F§ Z. CGI“.367,
5090.

3 H. 7. 12.

22 H.8. c. 14.
22 H 8, ca. 3.
Sec betore Paine
furtetdure in the
next preceding
chapter.

Sce briore 1n
the chapter of
Petit treajon,
fo. 20.
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Forfeiture, Confifcation, &c. Cap, 1o, §

for high treafon, petit treafon, fclony, mifprifion of treafon, Dre.
munire, and in fome cafes of rmipnfion, * and what hereditay g
which be not holden fhall be forteited for high treajon, and g,
not efcheat for petit treafon or fclony, we have fpoken,btfoﬁ_hf
their feverall chapters, &c. now let us {peak of forfditure of .o I
and chattels in thefe and fome cther cafes. s

2 Of thefe the forfeiture of fome of them muft appear, e
found of record, and therefore thefe cannot be claimed l‘w lf:’
{cription ; of other fome the forfeiture necd not apper, .urf T
f?uud of record, and therefore thefe may be gained by prci'cri[; ;
fion. -

b Of the former {ort be bona et catalln prndfrarum, ﬁ]ﬂnmﬂ, il
gat’y in exigend’ pofitorum, fugitivorum, deodand’ annus, dies, et vafiun
€5'c. and all other forfeitures which muft appear or be found o n;i |
cord.

Of the latter fort be treafure trove, bona et catalla wawiat'y cxna.
huwr’ wreccum maris, £€5¢’ :
¢ [f a traitor or felon either refcue himfelf, or will not fubmy
him to be arrefted, but refifteth, and in refiftance 1s {luin; vy o

prefeatnient hereof he forfeiteth all his goods and chattels.

d If a felon in purfuit wave his own goods, they are foricied,
yet are they not bona waviata.

If in appeal of robbery the plaintif onit any of the gocds fioumn,
they are forfeit to the king for the favour, which the luw preua.
eth, the plaintif beareth to the felon: and for that he cannot hai¢
reftitution for more then is in his appeal.

In appeal of robbery of goods, if the jury find that the dein
dant found them in the high way, in this cafe the plaintit for i
falfe appeal, in fecking the blood of the innocent, fhall farfed b
goods to the king.

If one arraigned for treafon or petit treafon, challengeth paeni-
torily above thirty five, he forfeileth his goods, and judgeient o
pafﬂeﬁrt et jure thall be given againit him, as one that rejufetu i
triall of luw, by challenging three full juries, and ke unto cie ik
ftands mute and will not put himfclf upon the triall ot the }aw.

By the ftatute of 22 H. 8. it was provided that no perion -
raigned for any petit treafon, murder or felony, fhall be adnuized e
anv peremptory challenge above the number of tweaty: bt
this day in cafe of high treafon, notwithflanding the ftatvte VRS
H. 8. cap. 22, 23. and petit treafon notwith{tanding the astof 2
H. 8. he mav challenge thirty five according to the commois.
for it is enaéted by the flatute of 1 & 2 Ph. aud dlar. cap. -
that all trialls hereafter to be awarded, or made for any bzl
fhall be had and ufed only according to the due order and courk:
of the common law, fo as to petit treafon the aét of 22 Moo
abrogated, but in cafes of murder and felony he cannat g
peremptorily above the number of twenty, and if he chaiins
above twenty, and under thirty fix, he forfeiteth not Lis gtve
and chattels, for no law giveth forfeiture for challeugmg.:’;'ﬂ‘“ﬁf
twenty ; but the court ought to over-rule the challenge: neither
he convicted by the challenging above twenty, as he was by [g
common law by challenge of three juries, for the att of 22 1. v
extendeth not to any convittion, but to the challenge onls. "

'.I
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f the party defendant be attached or diftreyned by proces out of 8 E, 2. Forfeit.
v court of record, county, by torce of a jufticies, &c. hun- t’u’f';]:f :‘3-*-‘-0“-
aed court, or other court baron, and make default, the goods or 2 H. 6. 9?'

Tues are forfeited, and upon 't!'\e attachment the fherif or other g1 6. Attach-
oficer may take the goods with them: and this is the reafon that ment 4.

upon the attachment the fherif or other oi_ﬁc_er ought to return the 28 E g 9.
~rraintv of the goods and the value., and 1t s not fuflicient to re- 3‘24 o6 “‘I"E”‘:?n
orn that he hath attached or diftrained the defendant by goods to 350

ficha value, and fo upon the diftrefle the iffues muft be returned ir

Cip. 103. Scizure of Goods before Conviction.

g H. 7.6. Broke

: tit. Forfeit., 4.
certain, becaufe they are upon default to be forfeited. 3 Ei. Dier, 144.

What a perfon convi&t of felony before attainder fhall forfeit: paz. S;’r-ﬂf ©
. . ~ . Da
fe the firft part of the Inflitutes, fect. 7435. verb. Attaint, fo. ;nll;i:utcs.'§74—s.
3Gt . -

See fuma 1n the chapter of Deodands, and 1n the chapter of

Wreck, wd. Stanford Pl. Cor. {fo. 183, 184. &c.
C A P. CIilL
Of the Seifure of Goods, &c. for Offences,
&c. before Conviction.

FGULARTY the ooods, &c. of any delinquent cannot _Ff:

\ _ . 2 < ‘ o Videze E 3
be taken and feifed to the kings ufc, before the fame be for- "
feited,

The fame cannot be inventoried, and the town charged there- 2

w13, betore the owner be indi¢ted of record.
[tisto be obferved, that there is two manner of {eifures, one  3-
verball without mking, reniovine, or carrving away, onlv to make 6 AT ,

. = - — - r . . .
nanventory, and to charge the town: and the other an altuall 43 E gpfﬂ"j 2.
leifure, and taking away the fane. 14 Ali. p.1s.
“Asto the firfl, the fame is manifeft by Bra@on, and all our an- 7 H. 4. fo. ul-
cautauthors: and let Bra&on {peak for them all. timo,

*PIU'—’:;"’:?F.’FJ Lnprifoucti, ant giam conviéli fuerinty de terris fnis diffei-
frinen debent, ® nec de rebus Juis guibufcunque Spoliari; fed dum fuerint
T fona debent de proprio in omnibus fuffertari, duec per judicium de-
v frerint el condemmati, €5c. And fo. 136. b. he faith thus,
Q-‘” tro Y erimine el Sfilonia magna, ficut pro © morte hominis, capties
Jt b ampr tonatus, vel fub cuflodia detentns, rnon debet fioliar: bonts
_h‘. Iy M7 rf.;: 111 1s ﬁzfj (fﬂ’; IJ'.;, _/ﬁd fi’ét’f I'J'Ifff.’ ﬁﬂfﬂfﬂ?'f daﬂfc." f{-:’ ::‘rf-
bt for ipefito fe defenderity wel convidfus fuerit, @ quia ante Convic-
’; Tr:f:./;{brj&?dt ; ¢f ﬁ gm'f contra }f"" ﬁ'ff?'ff’, _ﬁm fI‘ff{'fme’F?ﬁ{:‘!

Crevrl Jalviem.  Scias quod £ provifum eff in curia noftra cnam
WPy qrod nullus oo captus fro morte hominis, vel pro alia felonia pro
v dibeat umprifinari, diffeifictur de teriis, tenesmentis el catallis fuis,
gurnfue cori s Suerit de felomia de qua ¥ reflatus ofi, fed quam cito

LW,
Nata, Mort d.| home eft felonia magna.

l'L'I'i a PIvL e . , .

twfl‘unl Phis writ iy in the Regzift. f That is, by Magna Cair. cap. 29
HON 28 well as elomy . : , i

bare ing “las telony, 5 E. 3. cap. g. Fleta, li. 2. ¢. 206, accord.

':.U'I'Ef r : * Ly - " »
+ L akiquis culpabilis inveniatur, &c. Britton, f. 4. b. acce:d.

caprm

‘Ctment no verball feifure can be made, or inventory taken. Stat.deg4 E, 1.

Lbh. 6. fo, 171,
Scve the 1 prrtof
the Inftitat s,
feet. 745. 1. 391.
a. Bracdh 1. 3.

t. 123, Bur,
£, 4. b, [lcta,
li, 1. ¢c. 23, =5.
2 N ora the zo-
nerafity of thefe
words,  H.lL.

29 E. 1. Coram
regse in Afl
Cuam,iong cafe,
® I this word
treafo.r 15 com-
preh nded.

d Note this reafan cxtends as well to trzafon, as o fe -
and that aét extends t2

$ {d eft, inditatus, tor b:-

d: offic. curuna-



*229

b So it was in
Braétons time,
but afterwards
the townfhip was
chaiged and an-
fwerable for the
fame, Britton,
fo. 18. Mir-
ror, c. 2. § 13.
Fleta,li.1.c. 25
26.43 E.3.18.a.
4 Note the ge-
nerality of thefe
words.

P Mic. 18 E. 1.
Coram rege Ro.
34. Worft. Nifi
quis appeliatus
indictatus vel
cum manuopere
captus fuerit,
non competit
regi {céta coutra
1pfum.

Begging of lands
and goods betore
convi¢tion, &c.
nnlawfull.

@ap. Itineris,

{ 230 ]

Svyers cafe, anno
32 Eliz,

Of Falfifying of Attainders. Cap,

captus fuerit per vifum cuffodum placitorum coromaz nofire, ¢ ver uif :
tuum et legalium hominum apprccientur catalla 1pfius captiy o r'mér::
vientur, et jfalve cuflodiantur per " balivos ipfins qui capitur, of ::;'
bonam inveniant fecuritatem * de refpondendo coram fujiiciariis unﬁr; ; im 3
ab eis exigantur : falvo tamen eidezn capto et familie fyz nrfr;{ﬁ:r;g
quandin frerit in prifona, rationabi': cffoverio fus, ¢, ;. m;gﬂméﬂ; “
vidtu et veflitu. 3 E. 3. Coron. 366. 13 H. 4. 13. r
By the ftatute of 1 R. 3. cap. 3. it 1s enacted and declared, Thy 3
neither fherif, efcheator, bailife of franchife, * nor other ptrfmnzﬁ
take or {eife the goods of any perfon arrefted, or imurifoned, :
before he be convicted or attaint of the felony, ® according to the }
law of Euncland, or before the goods be otherwife lawfully for. &
feited, upon pain to forfeit double the value of the goods fo taken
to the party grieved. _
So as (fuper toto materia) thefe two conclufions are manifefily .
proved. Firft, that before ndiétment, the goods or other thinés
ot any offender cannot be fearched, 1nventoried, or in any for -
{eifed ; nor after indictment {eifed, and rcmoved, or taken away -
before conviétion or attainder. Secondly, that the begging of the
goods or ftate of any delinquent accufed or indifted of anv tre:. -
fon, felony, or other offence before he be convited and attaintd, =
is utterly unlawfull, becaufe before conviétion and attainder,
hath been f{aid, nothing 1s forfeited to the king, nor grontable by
him. And befides it either maketh the profecution againit te
delinquent more precipitate, violent, and undue, then the qui
and equall proceeding of law and 1uflice would permit, or elie by
{fome underhand compofition and agreement ftop or hinder the due
courfe of juftice for exemplary punifhimeut of the offender. A

laftly, when the dclinquent is begged, it difcourageth both judg,

i :*---_.lln:“

Juror, and witneffe to doe ther duty.

It was an articie of inquiry, de kiis qui aliguid agunt per giod -
ritas et juftitia fuffocantur.

Sec Lib. 7. t. 36, & 3%. the cafe of penall ftatutes, ef nota ben:
{ce alfo the ftatute of 21 Jac. ea. 3. a fortrors in cafe of life.  Plaz:
tum corone onght not to become in effe&t placitum privatum. And
if 3t fall out that the party acculed be ZJegitimo mods acquictatus, let
{fuch as begge him and profecute againit him be terrified by the
villanous judgment again{t con{piratours, which you may read be-
fore cap. JTudgements and Execution.

C A P. ClV.

Of Falfifying of Attainders.

T twelfe f{eflions of the peace holden at Norwiclgr gj:dt?;
I

county of Ncrfolk, anz> 32 kliz. one Syer was i o

burglary, fuppofed to be committed 1 Augnfis anne 3! o
whereunto Syer pleaded not guilty. And upon the evldencqe IEHF:.
peared that the burglary was committed 1 Septemb. an? 3!

: : .y rlar
fo as at the time alledged in the indi€tment there was 1o b“é:} ne);



Cap. £o4. Of Falfifying of Attainders.

done s and it was conceived that the very true day 1n the indilt-
ment was neceflary to be {et dc.wn_ in th? ir}dié’cment, for that the
judgement doth relate to the day in the indictment, and fo avoid
foofements, leafes, &c. for that as it was alfo conceived) the
eoffce, leffee, & c. when the attainder is upon a verdict, fhould not
Giffie in the time of the felony : and thereupon the jury found
sver not guilty.  And at the fame feflions Syer was again indicted
tor the fame burglary done 1 Septembris anm 31 Eliz. when in
coth it was done.  And he that gave the charge at that {eflions
doubted, whether upon this matter Syer might plead anter Jfoitz ac-
guite for the fame burglary, (for fecing the offender is allowed no
counfell, the court ought to do him juftice and afligne him gourn-
Gl in favorem witee, though he demand it not, to plead any matter
i law appearing to the court for his difcharge;) and thercupon he
fuved the proceeding againit him, and the aflifes being at hand he
acquainted the juftices of aflize, Wray chief juftice, and juitice
Peryam with this cafe, and with the doubts cuncelved thereupon ;
«ho anfwered him, that the like cafe had then been lately propound-
ed by juftice Peryam to all the juftices of England; and by them
three points were refolved. 1. That the crown was not bound to fet
down the very day when the treafon, felony, &c. was done, but
the day fet down in the indiftment being before or after the of-
fnce done, the jury ought to finde him gulty. 1f the truth of the
afe be fo; and if it be alledged before the offence done, to finde
the day when it was done in rei weritate, for they are {fworn ad ver:-
viem dicendam, and then the forfeiture fhall relate but to the day
in the verdi&, which was the day of the offence done, and not to
the day in the indiétment. 2. That if the triers finde the offender
quilty generally, yet the feoffee or leflee, &c. if the offence be al-
kdzed in the indi&tment before it was done to their prejudice, may
kllifie in the time, but not for the offence., For {ecing the crown
s not bound to fet down the very juft day when the treafon or
flony, &c. is done, and that the triers have chief regard and re-
e of the offence it felfe, God forbid, but that the {fubjedt might
falfific as concerning the time of the offence. 3. 1t the offender
e found not guilty, he in that cafe might plead upon a new In-
dictment, auterfoitz acquite : and {o Syer in the cafe aforefaid did,
and was thereupon difcharged according to the {faid refolutions.
Nota three notable points refolved, that never were refolved 1o any
bhok that we have read, and remember.
1“' 1 man infeoffeth another of his land, and after is indiéted of
“ oy furpofed to be committed before the feoffiment, and there-
uhon fie is outlawed s the party himfelf is bound hereby, and can-
it traverle the felony, but the feoffee, &c. may; becaufe he 1s
i tfiranger thereunto: for a falfe indiftment without any tryall
],’:: verdiéct fhall not binde the feoffee, &c. but that he may fal-
e, aither by traverfe of the felony it {elfe, or of the time of the
1f0rﬂfmtnt.
ta]:{‘"{‘]d{fﬂg is if 2 man maketh a feoffement of his land, and after
N lﬂll .iuar}r, and confeffe the felony before the coroner by
offen 53 flepe before the feoffement, and abjureth the realm ; the
it if}a talfifie t'he 'attmnde; by traverﬁng of t}w fe\on}*._ And
a man be indiéted of felony, and 1s attainted by his own

Coneflion, the feoffee fhall falfifie the attainder Dby dc“}ﬁ?% the
elony.
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At the affifes 1n
Lent,32 Entz, in
com. Nortf.

Nota, The refo-
lution of all the
judges.

4ag E. 3. 11
7 E. 4. 1, 2

[ 231 ]
11 M, 4. g4
ZH.S.l'.ﬁnp.gl.
7E.4.1.2.
Vid. Rot, Parl,
27 H. 6. nu. 2.



231

Pl. com. f. 390.
Le Countee e

Leic. cale.

2 Tri. 3 EL

B V, forthi
point 22 All.
p.64. 39 E. 3
33+ 34- 41 A,
p. vit. 27 Afl,
p. §5. 39 AL
p.- 6. 7 H. 4.
3.9 1. 4. 1.

10 H. 6. 13.

26 H. 6. 32.

71 I 6. 10.
aH. 6. 24

22 E.a.31. Co-
fyns cale,.

2 H. 3. 10.

g4 H. 7. 18,

2 . 7. fo.
Vide Rot, Parl
(S E.1.Ron 1.
Mountgom. Bo-
go de Knovil,
&ec.

¢ See this cafe
temps E. 1 tite
M..:rdanc. 46.
but not tu ly

eh e rt‘perlf.:d.
vV.d v, 9.

for. 1 19. Lf.‘lld
Zanchers cafe.
d Where the an-

ceftor of the ac-
ceflfory was law-
{ully and in due

form atiainted
of teieny and
}'r:[ the hc?ra
fhall inherit by
matiey ex foft
_{.JF'

¢ Vi li. 5. fo.
11g. b,

l.o. Zancheys

cate., Debili tun-

damento falic
opus. 2 R. 1.
to, 12,

f 26 E. 1. ¢7.
7 . 6. 44
a3 E. 1. 3.
4 E. 3. 30.
11 H. 4. 4. 6.
g H. 6. 32. b.
S H. a. a.

10 H. 6. 6.

6 L. 4. 0.

S H. 7. 10,
13 &£+ 4. 4.

f Faliifying of Attainders, C .

feloniy. But otherwife it is if he be attainted upcen a verdiét give, 58
by tuelve men, for then the fcoffee fhall siot falfifie b tmvg];en o
of the offence, but of the time only. 7 fravering 4

Where tl.e cafe in effet 1s, that 19 Famuarii amio 1 Mayi 7
commiffion of oler and terminer In L.andon was direfe t;ﬂ?ﬂsf1
T homzs White the lord maior of London, and 1o divm:q r,.ghe,]_r ::*-
reciting, that where Sir Robert Dudley knighe, g Fanuarii a”mr;
Marie was indiéted of high treafon before Thoias duke of Norf
and 14 others commiJioners of oler and terminer in the county nr
Norff. (where in truth that commiflion was directed to {o —
but the indi¢tment was taken but before 8 of them onlv) grarn:iri1l
to themn or any four of them, authonty to receive the'indu‘ftmen%
teken before 15 commiflioners, and to proceed thereupon as {pe.

37

ciall juftices of oier and terminer, &c¢. By pretext whereof they 3
procceded : and upen ¢lie confeflion of the faid Sir Robert Dud.
lev, cave judgement againft him in cafe of high treafon.  * Inthis ¢
cafe it was adjudged, that Sir Robert Dudley, thea carl of Leic. -2
micht falfite the {aid attainder by plea, becaufe it was void, and E
coram non judice : for that the {aid latter commiflioners ® had np ‘?

.

power to proceed upon an indiétment taken before 8, but befors
1¢, and {o the judgement was void, and coram non judice: for
wherefoever the judgement is void or coram non judice, the party i 3
not driven to his writ of error, Lut may falfifie the atainder by
plea, fhev ing the fpeciall matter which proveth it void, or crax
non judice. In which cale the party forteiteth neither lands nor
gonds. By which cafe it 2ppearcth how neceffary it is for jndges,
elpecially in cafes of wreafon and fclonv, to luok into the wholk
record, and the proceedings thereupon, beiore thev aive judaem.is,
left they give an unlawfull and unjuft judement, by means wiiereot
the party may lofe his hife, &c.

c A aad B were indicted, A as principall of felony, ad By
acceflory for rcceiving hun., A Acd and was attuined of the
felony by outlawry. B the ucceflory (being {eifed of lands in e
holden of C) was arraigned upon the ind Gment and found gLty
by verdiét, and had judgement, and was hanged: C the lord en-
treth as lord by efcheat: A the principall revericth the outinwnyy
and to the feionv pleaded not gmity, and by v ict was fnu}u{ nob
cuilty, and thereapon was by judgement acquited. Thie ht‘i‘i"ﬂf B, -
brought an ~{life of mordanceftor againft C the lord by }‘.'{L.hl'ilt._
who pleaded the outlawry of the princip:ﬂ], and the :11_1:111.:‘151* ot
the acceffory, his {eafon in fce, and the execution, ard his ey =
lord by efchcat, d T'le plainttie hewed the re.crfail of B¢ ot
lawry by the principall, and his acquittall by verd:ct and judge
mcnt, whereupon the lovd demurred 1o judgement. And 1 was
adjudeed that the plaintiie o thie writ of mordanceltor fhould e
cover againft the lord Ly efcheat. Upon which judgement we 0os
{erve theie ive conclufions. 1. ¢ That the attainder of the m‘ctﬂif_'
{ory hath a kinde of dependancy upon the atrainder of the P““‘ﬂ:
pall.  For it is a maxime 1 law, that the acceflory ought not 'E:D 1:
put to anfwer betore the principall be attainted 3 and by the itfﬁﬂt
fall and acquitall of the principall, the dependant J”‘{g‘?‘:hﬂ
againft the acceflorv cannot ftand. 2. f That tius attainder 0 :
acceflory inay be falfified and avoided by the her by _‘F‘l"‘a’fidﬂ_
rot driven to his writ of error; for that the .ttainder of the 8¢

' : : o . ~tUre a3
{ory is by matter in law avoided by record of a3 high na iy
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te attainder of -the principall was, For in this cafe it is impoffible
hat there fhould be an acceffory where there was no principall, of
the fame felony. 3. That the efcheat of the land lawfully once
vefted fhall by this matter ex poff faclo, be devefted. 4. Though
there were no immediate difcent to the heir, yet upon the judge-
nent of the acquitall of the principall the writ of mordanceitor
«as maintainable. Laftly, that albeit the attainder of the ac-
ceffory is avoided by judgement of law, yet the lord by efcheat
emain tenant of the land, until it be evifted from him by
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tion or entry. And fo it is if the principall be attainted of 13 E. 4. 9. b.

felony, and after the acceffory is alfo attainted, if the prihcipall re-
verfeth his attainder by writ of error, the attainder of the acceflory
dependant thereupon 1s reverfed.

A man commits treafon or fclony, and is thereof attainted in
due form of law, and after this treafon or felony is pardoned by
1 generall pardon ;5 hereby the foundation it felf, viz. the treafon
or felony being by authority of parliament di{charged and par-
doned, the attainder (being builded thereupon) cannot ftand, but
may be falfified and avoided by plea, for he hath no other remedy
by writ of error or otherwife.

In the county of Warwick there were two brethren, the one
having 1ffue a daughter, and being feifed of lands in fee devifed
the government of his dauglhiter and his lands, untill fhe came to
her age of fixteen years, to his brother, and died. The uncle
brought up his niece very well both at her book and needle, &c.
nd fhe was about eight or nine years of age: her uncle for fome
ofence corre€ting her, fhe was heard to fay, Oh good uncle kill
me not.  After which time the childe after much inquiry, could
not be heard of: whereupon the uncle being fufpeéted of the
murder of her, the rather for that he was her next heir, was upon
emination amzo 8 Fuc. regis committed to the gaol for fufpicion
of murder, and was admonifhed by the juflices of affife to find
out the childe, and thereupon bailed him untill the next affifes.
ginft which time, for that he could not finde her, and fearing
what would fall out againft him, took another childe as like unto
}}er both in perfon and vears as he could find, and apparelled her
like unto the true child, and brought her to the next affifes, but
pon view and examination, {he was found not to be the true child ;
2nd upon thefe prefumptions he was indi€ted and found guilty,
hadjudgement, and was hanged. DBut the truth of the cafe was,
that the child being beaten over night, the next morning when the
hould go to fchoole, ran away into the next county : and being
‘:‘:“ educated was received and entertained of a ttranger : and
herfig; (I;heﬂ was fixteen ycars o_ld, at what time fhe fhould come to
e ;k _,ldlc came to demand 1t, and was directly proved to be the
il 1o 1 | Which cafe we have reported for a double caveat:
e Jl} ges, _that thev 1 cafe of life Juc_ige not too haftily upon
thatlpre umption ; and fe:_:nnglly, to the innocent and true man,

‘¢ never {eek to excufe himfelf bv falfe or undite means, left

thereby he offending God (the author of truth) overthrow himfelf,
% the uncle djid,

L s, T Falfifying

Dier 20 Eli 7.
135 lib. 6. fo.
11, I4.in Arun-
dels cafe.
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232 Of Falﬁfying of Attainders. Cap. 104, :

Falfifying concerning Gaoods.

Bra&. lib. 3. f. Tf A be indifted before the caroner for the death of another, and

128, 129. 2. that A fled for the fame; hereby are all the goods and chattels of 3
Brit. ca. 12. A forfeited which he had at the tume of the verdiét given; and
ful. zo. this cannot be falfified by traverfe. For if the party be armizmed

2513.23&?{1{‘;2 upon the fame indictment before juftices of gaole delivery undis 4

13 H. 4. 13. by verdict acquitted of _th:z- _felnny., andc{ih:}it hc}ldIdbmt .11f€af;r Ehe
a4 117 18. fame; yet he {hal forfeit his goods and 19ittc,s', ful: ‘:}E{f. 'u;::n:tg 3
fuzam fecit may be falfified by matter in f:_awr.]c,,:to:' i Em 1; ;
b2 F. 3. cor. ment be void or mfufﬁc.:.lenf., there is o dor eiture, duF 1 j 4
296. & 344- man be indicted belore juftices of oler anh tErnEnjl} ail;;a,
quited by verdict, and they finde further that he fle fm'h 1..r ug*q
his goods are forfeited which he_had at the tm;le 0 tc.le;erhltr
<47 E. 3. 26. given; ¢ and it being allo found In pﬂrtlculardw at goods he tfhe{n
13 E. 4. fo. S. 2. de, that may be traverfed by any that had property in tholc rg

Travers de chat- i

200ds. _ _ o

;E” 3 eommon 8 There is alfo a fugam fecit in law. 4 As if a man be mdl&{;‘ﬂ ;.

| 0% ) x

dey Af. p. co. OF appealed of felony and proces continued againft him, upon hs -3
27 AfT. p. 50. ¢

a1 Af. p. 13.  default of appearance, and an exigent award‘eddag?u;g; hgé;hﬁ:;
44 A p. 16.  upon he appeareth, albeit he be after acquited o she RS
Lib. 5. fo. 111. 4]l his goods and chattels are forfeited by the awar ”;J.:: PR
Foxleyes cale. gent upon this Sfugam fecitin law. € But this may e] ';1 < 3
¢ Rra. 1. 3. £ [latter in law: for if the inditment or writ of appea ) e ”']D}:i;:d
:%9'73&4; 131.73. cient, or errer be in the p}toces or i‘x:gcnj the ;i?gletll?;}; i::{: ljﬂﬂk

ser Cheke. 4 ‘on. and no forfeiture of goods. And 1o Doox 8
HAEE;C;EE;EI?? E;’ xf;:ff;ﬁh; opinion of juftice Stanford ¥ in this cafer: iﬁrlf:f;
pl. cor. 284. d.  F_ 3 the originall writ was good, quod adnoto, non ut ATEUAN, JO L g

. . . COIMay ('\.{1"1‘: X
30 H. 6. tit. for- ipfe arguar. And alfo by matter in deed or record he n e rre 8
fﬂit+ ';I- Ig Et 3" - r . ’ . - -.1{-01'1 01" ljexfon(.i t[]C {Ca, Ht t 1t - .'
ibid. - his abfence, as if he were 1n P S . exirent doth 3§
1bid. 1g-223- ku]g before the exi? 3

45 E.3. Al. 9. of the exigent awarded, or if the 3
*{ 2.2 ardon him. _ e fnd 3
SE[z ;:Jn?: 306 ¥ A is indifted of petit .larceny, and upon his triall 15 tound 4
- not guilty, and that he did filye for the fame,

ooods. And fo it is if an exigent be upon {uch 'im e of
awarded againft him: but he may falfifie the {an;e foid o e 3
the forfeiture of his goods by fuch means as 1s aforciaid. %

fir{t part of the Inftitutes, fe&t. 745. fol. 391.2. g

Hor leges wiram vefiram ( oenerofa yuventis } .
Infitunnt, que funt fugienda, Sfequendag; monfiran

indictment 23
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fapientia mifericorditer fit juflus, €7¢c.
Jerendumy doceant eum ierita vl inmonerita perfenarum, ¢,
rovall vertue we {hall {fpeak the more willingly, for that (as it hath

Cap. 105: ' Of Pardons.

C AP CV.

OF - PARDGTIMNE.

"/ [L have fpoken of the rovall and eftablithing vertur of
juftice: royall and eftablithing I fav, becaute joflitia fore
matur folizm, by juftice the rovall throne s eftablithed.

We are now to {peak of his mercy: for the fame Holv Spirit
futh, Abfericordia et weritas cuflodiunt rvegem, cf robovatur climentia
thaeus egus.  Mercy and truth preferve the king, and by clemency
is his throne ftrengthened.  And hereupon is the law of England
counded.  Now folum fariens debet effe rex, fed et mifericors, ut cum

(Qieibus tamen et guﬂffff?' eff mi-
Of this

appeared before in the chapter of San&tuary) all {anftuaries and
places of refuge for fafegard of life are taken away. And where

Bracton in the faine place {peaking of the kings mercy faith, N/ii/

iam proprivm oft tmperii guam legibus vivere, it is to be obferved, that
the lawes of this rezlin have in fome {ort limited and bounded
the kings mercy, as fhall appear hereafter. And for as much
25 Ins mercy is conveyed unto his {ubjeéts by his pardons, we
hall now fpeak thercof, bLeing led thereunto Ly the book in
9 £ 4. where it is holden a chefiun roy appent per reafon de fon office
a faire jufiiec ef yrace ; juftice in excculion des leyes, (Te. et prace de
é?‘fﬂih‘r‘ }"ﬂ:‘;fgﬂ,;,, E_*jc_

' A pardon is a work of mercy, whereby the King either before
wtamder, {entence, or conviétion, or after, forgiveth any crume,
offence, punifhment, execution, right, title, debt or duty, temporall
ereccleﬁaﬁicnll: b all that is forteited to the King by anv attain-
(1, «C. he may reftore by his charter: but if by the attainder the
lri.aml be corrupted, that muft be reftored by authority of parlia-
ient.

We call it in Latin perdonatio, and derive it a ger of dono : per is
*rrepofition, and in the Saxon tongue is for, or wor : as to forgive
h thrwgh.i}' to remit, and * forethink is to repent, and forbear is
0 fbf-"ﬂl‘ with patience, as it is 12id, lewe e forre, perferre grave.

All pardons of treafon or felony are to be made by the king,
and in his name only, and are either generall or {peciall.  All par-
dﬂfis ather generall or fpeciall, arc either by aét of parliament
t(sl‘_h;f‘ﬁtiéhi.court n fmne cafes fhalil take notice) or by the cha;—
2eiine are eithl;:-g-;b[('“irhmh muﬁl always be pl(?aded:) And t:'ll:»;:ﬁe
on: for o ¢ fu ute, or ur.u er condition, exception, OI'-CjI:Irl 1f1-
have a iy ofmT of thole pardons laft mentioned the party may
others the pon a lowance,v or take an averment in certain caif:s_, 11}
Dowance I()l::)tly may be aided by averment only, where no writ o

1 e,
nd firft of generall pardons. Generall pardons are by act of

knent, if any of thefe pardouns be generall and abfolute, the
T 2 court

Pl
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Prov. 16, 12
Prov. 20. 29.

Brﬁ&. lib T fﬂ.

g E. 4. 2. a.

1 Seneca, 1ib. de
Clementia, ca
24. Remiffius
imperantl me-
lius parctur.

b See the firft
pirt of the Inft.
lect. 1. fo. B8,
and fect. 646,
6417. Sce atter
cap. Reftitution.
* Rot par. 17
R.2. nui11, &c.

<27 H. 8. cap.
4. Hil.2g E. 1.
coram rege Fle-
rei. Jo. fAl. Phia
iippt Perpoint.
x H. 4. to. 37.
17 H. 6, pro-
tect. g7.

L 234 ]

11 H. 4. fo. 41.
28 H. 3, Dier
28. 3 Mar. 1bid.
200, 26 H. 8.
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fo. 7. There is
a very generall
and abfvlute
pardon. Ro. par.
15 H. 6. nu. 31.
33 H. 6. nu.
29. &c.

* This is put but
for an example,
but care muit be
taken, that what

Of Pardons. Cap. 10¢.

court muft take notice of them, though the party plead it not, byt
would wave the fame. But in thele dayes the generall pardons
have fo man' qualifications and exceptions of offences and thiny:
and of perfons alfo, that the court cannot take notice of thern?
neither can the party take benefit or advantage thereof, unleffe he
plead it : and for that it may concern the fatetv and quict of manv
a fubject, we have expreffed the form of the pleading of a seneral]
pardon, and have it fet down here in Latin: but 1{ the offenze be
obje&ted in the ftar-chamber, or any other Englith court, then it
mnft be pleaded in Englifh.

Et pried. d. por B. attornatwm funn ventt, €F¢, (O i proprix perfona)

generall pardon — op 7 ey rin'ad dominies j’acoézn rex nune ipfum A. occafirre pramifla im-

focves be pleaded
the firit clavfeof
the pardun ot
difcharge, &c. be
truly alled ged.
For the ¢xpofi-
tion of generall
words, fee L. 3.

fo. 47. Lattictons ﬁ?‘d’.&', exeliiores,

caf=. 1bid. fo. 46.
Franklyns cal..
Ibid. fo. 48.
Drywoods cafe.
Ibidem 49. b.
Wirrals cafe.
Li. 6. fo. 79, 80.
Sir Edw. Fittons
cafe. Li. 6. f. 173,
b. Li. Keylw.
S H.3. 137.
ibid. 10 H. 8.
fo. 198. a, ter.

#* Thefe aver-
ments {as you

perceive) may be

talken without
any writ of al-

lowance. 3 E. 4.

7. 4 H. 7. 3.
L.i. 8. fo. 63.

‘T'rollops cale.

Vid. 1. 6. fo. 173,
14. in Arundels

cale. A cafe of
Burton.

Hil. 29 EL the

refolution of all

j”fﬁf iis el executionibus 1 prfﬁ'zﬁc‘?o altu

fona in alfu preedifl except’ neque Sorgrifat’.

petere few occaffonare non debet : quia dicit, quod per guendam alftum in
parliamento dicH domini regis muaic tent’ apud Weftm® in coi’ Midd’ nw.s

diz Februarii anmo vegni fui feptimo, inter alia, inaltitat’ ct flabilitur
exiflit authoritate ejufidem parliamentiy ® quod omnes et Singuli fubdini i
d.mini regis tam [pirituales, quam temporales hujus regm Anglie, Ial-
lice, infularum Fernfey, et Garnfey, ct ville Barwic, heredes, fuccel-
et adminiffratores fur, et eorun quilibety ac omnia ct fii-
gula corpora aliqguo modo corporata, civitat'y burgi, comitat’y riding, haen-
dred, lath, rape, wapentag’, vil', villat’, hamlet® et tithing, et erum
guilihet, ac fucc ffor, et fucceffores eorunty ef cujuflibet corum authoritar:
ejufelem parliamenti acquietarcntur, terdonarventur, relaxarentur, et exo-
neyarentur veryus diftum dominum rcgen, heeredes et fucceffores fuss ¢
quemlibet corum de omnibus proditionibus, felontisy offenfis, content,
tranforefs'y intrationibus,  njuris, deceptionibus, malegeflo s, Sforistac-
turis, penaliiatibus, et [frmmis pecunic, poenis sortis, Leenis fﬂ?‘/)fi?'ﬂ[fénif,
et pecuniariis, et generaliter de ommibus aliis rebus, caufis, querelts, [ty
12071 f'.rfcpff.r, neque f ﬂ?’/r”f, gt
per 1~ fum dominmm regem (zlfqm moco, few per aliquen Imm:’u:u pr‘r_;i’mw:rr
potucrunt ante et ufque wonum diem Novembris tunc uff;,f_.-’ pr.rterit i
editionem altus preadidli, cuilibet, aut alicui fuorum fub lito ity €O [ i
corporat’, civitat’y biurgorum, comitat’y vidog, hundred, laii, 3 ity
wapentag®, villee, villat®, er tithing, vel aliquorum aliontm prout i ad
prevdidto plenius continetur. Et id m A dictt guﬁd % offcnfa P’_J’f{"'-’h“‘
verfus ipfum in forma precdiéla obyelin  ron ¢/l 11 af‘?.u ?rfft’jfﬂj (-
cepta, neque forjrifata. Lt quod ipfe eft et tempore eclitionis actus PLF'
difti fuit fubditus et ligeus didls domini regis nunc naties Jub rjl'r‘rff 'Hr:’ﬁ
fua, widelicet apud H'eflm’ pradict’, quodque irfo nen off aligur -
Et boc para‘us rjf -
ficare, wnde non intendit quod diftus dominus rex nunc ;’?-/f' m 4. oceaft
praemifla impetere feu occafonare velit, unde petit _;:m"mmn. E_f g0
icfe de pramiffis preedidl’ exoneraretur, ¢l quod gmrnﬁr[n pardonali ;Irf
dicta ci allocatur, €5¢.  See belore cap. of Falfifying of Attalml Ll**:
By the generall pardon of 28 El. all felonies are p:trdnne_d,r;‘-'lil;
glnry excepted. Hil. 29 ElL it was refolved by all t_ht: ;rnfrl:-:rf
that a man being attainted of burglary was excepted, Tﬂf‘ t‘flml;h:-‘-
olary remains, and is made more apparant by the attaindet,
offence of burglary is the foundation.
T he moft beneficiall generall pardons
of the fift, and thirteenth years of thereign of queen B! :
by comparifon of thofe with others, will to the_‘]udu.muer o
eafily appear. The beft generall pardon 1n all king Jam ;:;;f Dt
was that of the -2t vear of his refgn, as -

' ere ~11':
for the fubject were thotc
Llizabeth, 95
rr::mrr

]H;ﬂ'iibll
by cafil; wild
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Cap. 105- Of Pardons.

with any of his former, will evidently appear, and were too long
vere to be rehearfed.

And nov of particular pardons. No particular pardon, be it at
the coronation,” or any other, of any offence or offences whatfoever,
that is ablolute without any * condition, &c. need any writ of al-
jowance, but when the pardon 1s conditional by force of ‘the a&
of 10 E. 3. cap. 2. there a writ of aliowance out of the chancery
teftitying that the condition 1s performed, viz. {urety found accor-
ding to that act may be had, or the party may plead the finding of
furety, &c. and vouch the record.

The moft large and beneficiall pardons by letters patents, that
we have read, snd doe remember, were that to William Wickham
bithop of Winchefter (for good men will never refufe God and
the kings pardon, becaufe everv man doth often oftend both of
them) and that other to Thomas Wooliey cardinall, which are
learnedly and largely penned.

But let us turn our eye to ancient charters of pardon, and con-
fuler well of them.

Eidwardus Dei gratia rex Anglice, dominus Hibernie, et dux Aquit’,
anious balivis et fidelibus fuis, ad greos prefentes (ree. perveneriant, falu-
tem, Sciatis quod pro bono fervitio qued Johanmes Chauwmprona de
Thornton in Pickerings, in partibus Scotiw nobis fmpendit, perdonavimus
afellam pacis nofirie, guae ad nis pertinet * pro morte Ifabelle, gron-
dam uxeris fuce, unde indiflarus efl, et firmam pacem nmofiram i inde

wncedimus.  Kla tomen gusd flct velfo, i guis verfas cum inde lequi v>-
luerat. In cutus rei tefiimonium has literas noffras fiori feimus patenres.

Iefle me ipfo apud Roukefourge, mono die febr. anuo regni noftri trice-
Jimo,

Ldwardus Des gratia rex 44r:gf£:r, dominus F bhernice, et dux A -
tar’y omnibus falivis et frdelibus fuis, ail guns sracjentes [itevee pevienerint,
falutem,  Sciatis gracd pro bono frrwvitio zieedd Galf. flins Hearnum o1 par-
tibus Scotice tmpond t, pordonavinmes erden: Galfro. fedtam pects ow0fivae
GHET ad nos peytint, de )Jc-:.?zf.a:‘&/sz, voleviis, latrociniisy fraflionibns domo-
1fm:,fdan££; et aliis rran g}'ﬂﬂfa?;iﬁfm Contra pecem wran. 1/1 yegne o,
taclis, wnde inditatus eft, ct foniliter tranferefiionem guam feci ab
ccclifta Je I alford, in quia .rr!::r;y::rzm:ﬁ:: 170 timm e Diimice wn Juorum fe
ijfrrff Sfuriendo, et Je  Jecundum ffg o €t conjuctudinemi vequr usfive g flie
t"{m". non p:'rmz'.m'ﬂd'u, ct cliar mf;rgar:}zm, _/;'anz ' f}'}ﬁ“” ¢ 3 ﬂff‘f‘/}'}*’ff
fuerst promulgata, et firmans part:m noftram €l inde concodimus. £
mmf';{ quod flet vedty in curic noftra, fi quis wevius cum lesui awlusrie e
/:G?H.'C{f{!.f.f, ?‘uﬁc‘rﬁ;’ /(?Hlffuffj, _ﬁ-m‘i‘iaméuh ff‘fuﬂf.‘"j £t z‘nng,:gr‘ufﬁnfﬁ'ﬁj
pradictise  In cufus rei teflimonium has izteras mafiras fere fecimus pa-
entes, Lofle e iofo apud Linifcu vicefimo fecundo dic Jaraartl anio
Tegn nafiri tricefimo, per breve de prff:.iara:/fg'f!/;.

It appeareth by this record, thar the 1aid Jeffry was indilted for
{bh? death of a man, and of divers burglanies and felonikes, and
) E:_;Liéhe:'m}pon arrnigned'prnyed his clergy, fed jﬂf'l’ﬂ_,/f‘ff }7”{5’3
the ‘Pﬁff‘f Je fuper patriam, and was found not guilty, &<. 1D
o Proceeding whereof there was manifeft error, and obtained the
I:'E{giri{}: ‘I}IEI‘§iI} divers things ure nb.qu.-rvai‘:rltf:‘ﬁr{’c, tl*i'.kﬁtffir.:::
" ; ¢ T homciaris, and not Lz mr:?:/'r‘:,f, neither have we feen

Y pardon of murder by any king of Eniland by exprefle naine.
“Condly, by thefe-ancient words the king doth pardon / ctam jacis

1io , - = oy - X .
ofirce, T ad nos portinet de homicicl'is, o, et fomam paccm nofiram
’r 3 ¢l
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Hil. 26 E. 1,
Coram rege rot,
23. Wiltef,

1 H. 7. 7. a.
this flatute ex.
prunded, and
this aft extend
te teluny, and
not 1o treafon,
Rot. pat. 21 Jua
i anpno 1 1IN, 2,
Rot. pat. 12 Feb,
23 H. 8. preat
otfences need
great pardons,
bitcle offences are
foon forgiven.

Hil.~g €. ~,
Coram rege
Hereford.

Juhannes fil. Ph.
Perpoint, 8¢,

¥ It appeareth by
the record that
he killed herper
wfortunivm.

Delib. gaola de
Windeflore, co-
ram Hugone de
Braund, et Jo-
hanne Nepruut
dip Jovis prox-
im” poll clauls,
Pafc. anno

23 E. 1.

® Tor this wor i
hamiade, {ve 1n
the chapter of
Murder. Sco
Hil. 31 E. 3.
Coram rege rant,
7. No-thumb,
g .. 4.

2
R
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8 H. a. fo. 22,
Li. 6. fo. 13. b.

74 H. 6. 1. a.
25 H. 6. 1. a.
11 H. 7. 10
Li. 6. f. 79.
3. 63. Lib.
Keylw., S H.
fo. 137. 2 R.
4. b. fimile.

[ 236 ]

#* Pl. com. f.
4o0:. Coles cafe,
17 1. 6. fo. 21.
tnatermains
cafe. L1 5. fo.
49. Vauzhans
cafe. L1, 0. fo.
13. Cafes de
f)ﬂr:."ﬂri.
20 ElL Dier 135.
Lund, 21. 12,
351 . DDeutl 1g.
3 DNon mijere-

boris etns, E5c.
Ji3,

.1_

3.

Rot. 2. coram
rege Lendon,
anno 29 L. 5. A
paidon of death,
ad inflantia n
Jnh,a*r. Bue-
court. Mich.
33 F. 1. coram
rege Ro. 65, a
pardon ud requi-
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Of Pardons.

el inde concedimus. 'This fefla pacis is by indi€tment, which is the
kings fuit, and, as it were, his declaration. Thirdly, that the kino
of ancient time did not pardon lomicidium, Ec. but fdan paci
noftre quwe ad nos pertinct de homicidiis, €5¢c. yet when he vardoned
and releafed the {uit or mean, viz. feffam pacis, €5¢. the Ofﬂ'nde;
was difcharged of the homicide it felf, in diedus :liis, but ar this
day the offence it {elf i1s pardened, which is the fureft way.,

The king brought an aftion of debt upon an {)bligﬁtion, the
defendant pleaded non eff falfumy, and at a wnifi prius it was found
the deed of the defendant; and before the day in bank, the king
pardoned the defendant all debts, querels, &c. and after the kiig
had judeement, and {ued out execution, and the defendant cane
and pleaded the pardon, and it was adjudged that 1n the Kings oo,
he might plead the fame, though he had no day 1n court, Lecine
he could not have an awdita qucrela, ox a feire fac’ agcaindt the ki,
and therefore if he could not plead 1ty he thould b without roncdy,
but againft a common perfon he could n~t plead it; becinle by
ought to have an awdita gquerela, or a feire fac’.  Aniin ths e
1t 1s obfervable, that albeit by the judgement a new title to tne fuid
debt is accrewed to the king of record afte- the pardon, the ob-

U . 5 ; R
lication at the time of the pardon being but a matter in tadt, o

for that the obligation was the * foundation of the debt, SRR
matter wherecupon judgement was given, and by the purd ot
debt due by the obligation was extint, the judgemnt tharedapun
cannot bind, but is to be avoided by pleading the pardon.

What things the king may pardon, and in what manncs, and
what he cannot pardon, ful_th now to be treated of. |

2 In cafe of death of man, robberes, an:d felonies agunit te
peace, divers acts of parlinment have reftraind the powar o
orantine charters of pardons.  Iirft, that no fuch charter thaii e
granted but in cafe where the king may doe 1t by 1hw {f.;th. > de
condly, that no man fhall obtain charters out of pariiai.ent, ai
accordingly in a parliament roll it is {aid ; [for tht{ peacc ol L
land it would much help, if good juttices were appointed n ey
county, if {fuch be let to mamprife doe put in good furcmwtﬂ"
cfquires or gent. and that no pardon wcere oranted but by 1):*;1..‘1-
ment.] Thirdly, for that the king hath granted pardors of icla-
nies upon falfe {uggeftions, € it is provided, that cveary ch:n'm?{
telony which fhall be eranted at the fuggeftion of anv, ll‘ahf SN
of him that maketh the {uggeftion fhali be comprifud jn the ¢
ter, and it the {uggeftion be found untrue, the churter (hall be {l.%-
allowed. And the like provifion is made by the ftatute of 3 [l s
cap. 2. for the nardon of an approver. o

4 T'gurthly, it is provided that no charter of parlon tor ﬂ_l_ghilg-:
treafon, or rape, fhall be allowed, &c. if they be not (pecihod b
the {ame charter.

Before this ftatute of 13 R. 2. by the pardon S
treafon was perdoned, and fo was murder, &c. _f At this ‘*l“f'1‘j
the pardon of all felonies, the death of man 1s ot pan T’I:*u'
Thefe be excellent laws for direétion, and for the prace .
realm. & But it hath been conceived, (which we will Imtz [fllii‘f.
tion) that the king may difpenfe with thefe laws by @ f*”f";_‘?fﬁ‘;fm;
be it generall or {peciall, (albeit we find not any fuch claufes

. - . : ate HICS]
obfiantc, to difpenfe with anv of thefe ftatutes, but of late )

Cap. 10+,

¢ of all felont,
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‘Cap. 105 Of Pardons.

thefe ftatutes are excellent inftructions for a religious and prudent
king to toll?w, for in t.hef'e f:afes, ut fumme potefiatis regis eft poffe
quantun: velit, fic magnitudinis €ft velle quantum poffit.  Hereof you
may read more in J_u{iime Stanforci_, hlf. 2. cap. 35. in divers platf:s
of that chapter, of his grave advice in that behalf. Moit certain
it is, that the word of God hath fet down this undifputable generall
rule, b Quia non profertur cito contra m.ilos fentcntia, filit haminwom fine
timore ullo perpetrant mala. And thereupon the rule of law is
grounded. A S‘;,EJ z'mpszfaffs continuum qﬂfﬁ‘ﬁnm tribuit dfffﬂgumzdf.
b weniw facilinas incentivum eff zfﬂffﬂgzmmﬁ. ‘T'his 1s to be added,
that the intention of the faid act of 13 R. 2. was not that the king
iould grant a pardon of murder by exprefle name in the charter,
hut becaufe the whole parhiament conceived, that he would never
pardon murder by {peciall name for the caufes aforefaid, therefore
was that provifion made, which was (as in other cafes I have ob-
ferved) grounded upon the law of God, Quicurgue effuderit huma-
mm janguinem, fundetur fanguis illivs ; a:d imaginem gurppoe Dei creatus
ef homo.  Nec aiiter expiart potcfly, nifi per cjas fanguinem, gui alterius
Jasgumenm cffud-rit.  And the words of every pardon is after the
rec tail of the offence, Nos pivtare mots, ¢, See before in the chap-
wr of Murder, and in the {econd part of the Inftitutes, ftat. de
Glouc. ca. g, and the Regifter, to. 20g. pardon of the king, e
mote per fertuniumy fo o defendendo, wel por lumaticum, wel per fu-
i),

By the ancient and conftant rule of law, Nex gataerit rex gra-
tamfucere cum injaria ot damno aliorwin ; qusd criem alienumr ¢ff, dare
:.?Mp*}fc_j;‘?ffr j}(ﬁ?ff ‘g?'(?f.'ﬁfﬁu

In an appesd of death, robbery, rape, &c. the king cannot
pardon the defendant, tor the apueal is the fuir of the party, to
Lhoerevenge by death: and whether the detendant be attainted by
Progment, &c.oor by outlawry, the purdon of the king fhall not
Giiciarge the defendant. * 1o an appezl, the defendant wages bat-
tily the plinnf counterpleads, for thar the defendant brake pri-
i}:‘_i:, if tle king pardon the breaking of prilon, the couaterplea
fus: note the breaking prifon is a collateral act: and yet in di-
vers cates at the only fuit ot the party, when the defendant either
by the common law, or by any {tatute (befides the reftitution, or
dammage of the plaintif) is therebv alfo to have an exemplary pu-
n{thmcnt, the King may pardon the fame.  Forexample, in an at-
tamt by A. againit the party, and the petit jury; againft the party
o have refittution, this the king cannot pardon: againi{t the potig
ry, by the common law that they fhould lofe fliberam legen,
[hf.if‘ wives and children catt out of their houfes, their houfes
walted, their trecs proftrated, their meadows ploughed up, ther
pouds and chattels {vifed, and their bodies taken, this the king
ray pardon, becaufe it is a punifhment excmplary to deter
oiters, and tendeth not to the re(litution cor fatisfaétion of the
l:lii}n{ift

Now to take an example upon a {tatute: Do puerid mafeniis froe
Joille qui rapuit non f.rr;ﬁ:’m_;'f:.r in maritazie, licet pofimodum reflituat

Jeerim non maritatum, el de maritagio, fatisfece ity punratuy iamen

‘Er"{ r"“’i@":*‘ﬁﬂﬂf per prifonam diovum amnorwmn. I this cafe the party
“ing fatisfied, the king may pardon the imprilonment by two

l '1- t }‘ enﬁ,
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237 Of Pardons. Cap. 10,

years, for that was added as a punifhment exemplary, suniatur, £4,
And this doth notably appear by a charter of pardon which,king:
Pafch. 34 E. 1. E. 2. made after this ftatute. Rex de grﬂz‘fﬂﬁmﬁﬁﬁfﬂﬁ pfrdumr::;:
Coram rege Rot. Gedithe, gue fuit uxor Roberti de Waldifch, id quod ad Ipfum pentinet
;{ Oa E 3::; ;‘I: i de z'rm_/"g{‘tﬁ' e quam 1pfR QGdfrﬁa Sfecit ,.'ﬂfgaz‘}n‘f, quee fuit uxor :;c/;m””';
card de W a/ff%'é e Ez'{arm,_ rap:endo et aéz{::c.‘:h'afa ¥ o)}rf:rmem AL et heeveden,
' Johannis de Waldifch infra wtatem extflentem, cupus maritag' ad iy fan
iFi;];? f&ﬁuﬂizt ﬂgat{:am prr‘t:"?z', zmdﬂ. fp/&z .Gﬂdftﬁa:- coram donmtno I, gr.;a,':rfn;;: repe
W. 2. ca. 35. .zﬁzg.:)wf patre zpﬁsz regis camr:c‘?cz fm.‘, et per confiderationem cur' J4ifl;
patres prifone adjndicata per biennium i1bidem moratuwra, cf ctiam tom.
. pus umprijonanients qm{d m{ﬁﬂc reflat de biennio praaiflo. Ldeo wult iden:
Nota de eo 1ex guod preefata Goditha * de co qrod ad ipfunt pertinel pro tan creffionc
q::t?naci B preedifla Sit quieta, et guod a prifona pradifla, fi troeo quod ad 19 funs
¥ ' regem inde pertinet, et nom alia de canfa dettueatur in eadem, dlitere
Anno 1 E. 2. tur. Lcfte rege apud Wefim® 8. die Mail anno rvegni fui primo.  Lies
ipfa Goditha inde quieta quoad hoc, gqunod ad dominum vegem inde por-
1‘1}:&‘!, £5c.
See more of this matter, 3 El. Dier 201, 202. ¢ EL Dier 261,
Muigraves cafe. 16 El Dier 323, Taverners cafe.
The defendant in an appeal of murder upon not guilty pleaded,
was found guilty of manflaughter : and it was refolved by the juts

“Trin. 40 El
Coram rege in
appeal de mur-

dro. Inter tices upon conference between them, that the queen might yrir
Shugborough & don the burning of the hand, for that is no part of the judce.
Buggins. ment at the {uit of the party plaintif in the appeal, butitis a col.

R A o ' i | infh the flatute of 4 1L 5.
110.b 15 H. 7. laterall, and exemplary punithment infliéted by t RSN

. (% Cap. I3.

94 H.7- €2 13 I])n fome afions wherein the fubjeé ic fole party {(as appearcth by
that which hath been faid) feme things the king may pardon : fo on
the other fide, where the king is fole party, vet feme things
there be, that he cannot pardon. As for example; for all coms-
mon nufances, as for not repairing of bridges, high-ways, & Ca

3 E. 3. AfL445. the fuit (for avoiding of multiplicity of fuits, which the laws

36 E. 3. Grant. abhorre, and that nufli magis tueri rempublicam credinwon ¢ff guii

: H. 6. 24. R, : / ; .
35!‘ %'grtcfcu::.g rezi) is given to the king only, for redreffe, and reformation
37 H. 6. 4.b.  thereof, but the king cannot pardon, or difcharge either the nt

Pl. com. 487.in fance, or the fuit for the fame; for, as Bracton faith, Non poterat1cx
Nichols cafe. gratian facere cum injuria et damno aliorum. Sec Glanvill I 7. cap. 17
ver{. finem. | o
[ 238 ] The cu.ﬁﬂmcr qlbf‘it the bond and (urety be 1}13(1% to h:jﬂ f(:!‘
4 E.4 fo. 3. 12. the importing of bullion according to the'ﬁatutt:_oi 14 E. 3. Liiap. '.
. yet cannot he releafe it, guia tro bone publico. 1t one b huunlf I.”bd
11 H. 4. 413. recognifance, &c. to the king to kecp the peace ﬂ_gamﬁ_ 1:111:1}361118}-
47 H. 6. 4. b. hame, and generally all other licges of the king; mn this ca h‘ |
1 H. 7.10. b. fore the peace be broken, the king cannot pardon or releate the llf-‘-
cognifance, although it be made onely to hnm, becaufe it 1s for the
benefit and fafety of his {fubjelts. | .
1 H. 7. 3, After an a&ion popular be brought, ram pro domino rige, qua l/::
37 H. 6. 4. Jeipfo, according to any ftatute, the king cannot difcharge lmrt 1;
Sce beforcca. 58. “ o part, and cannot difcharge the informers part, becaufe by (b
Againft vexa. brinot ’ i i {t tl in : but before action
tious relators, ringing of the action he hath an intereft theremn o be pro-
&ec. in finc. brought, the king may difcharge the whole, (* unlefle I b}:iﬂ
* 3 H.8. c. 12, vided to the contrary by the aét) becaufe the informer cannot bring

.. : Y . “ S - Wt pur-
&c. an action or information originally for his part only, but mit } e



Cap. 105 Of Pardons.

ye the ftatute ¢ and if the a&ion be given to the party grieved, the
king cannot difcharge the {ame. -

Al fuits in the ftar-chamber, thqugh exhibited by the party, are
formations for the king, and the King may pardon them, but after
udsement (and dammages, if any be given) and cofts taxed, the
king cannot pardon then?. _ _ _

+And that party which informeth not the king truly, is not
worthy of his grace and forgivenefle, and therefore either fuppreffio
If-"-"g 0r gx‘ar;ﬁafﬂgﬁ doth avoid the pﬁl’dOﬂ.

> A man commits felony, and is attainted thereof, or is abjured
for the fame, the king pardoneth him the felony without any men-
ion of the attainder, or abjuration, the pardon is void. < Butifa
man be attainted of burglary, and by the generall pardon all felo-
nies, &C. are pardoneg (except all burglarics) the attainder and
burglary be excepted, as betore 1s faid.

The king pardoneth to A. a felony whereof he f{tandeth indited,
orindicted and attainted, &c. and in truth he is not indicted, nor
ainted, &c. this 1s expreffio falfr, and maketh the pardon void.
A is outlawed, and the King pardons him the outlawry, and
al his goods; it 1s void for the goods, for he muft have a grant
of ther. '

if 2 man be indiéted of felony, and the king reciteth the
ume, and pardoneth the felony contained in the inditment, and
il outlawries thereupon, if any be, this is a good pardon of the
aitlawry, though it be doubtfully alledged, and the king not certain-
b informed.

The king may pardon one conviét of herefie, or of any other
oience punifhable by the ecclefiafticall law. In all proceedings
nthe ecckfiaftical court ex officio, the king may pardon the of-
tnce,  The king may alfo pardon piracy upon the {ea; but by
what word, and in what manner, {eg before in the chapter of
piracy.

All the juftices of England being affembled at Serjeants Inne in
Heetlireet, when I ferved queen Eliz. as her attorney cenerall, I
moved this cafe unto them, A man feifed in fee of two mannors,
the onc holden of the queen by knight fervice in capite, and the
other holden of a common perfon, alieneth both, and the alience
ﬁth out a pardon for both, in which pardon the words are, gue de
bis tenentur ine capite per fervic’ militare, ut dicitur, and afrter this
rrdon being tranfcripted into the exchequer, proceiic goeth out
‘gunft the alienee, who pleadeth the vardon, beginning his plea
tnus,l Quibus leétis et anditis dem A. queritur Je colore pr:f{‘mw&rnm
sTaviter wexatum et inquictat’ fore, et hoc minus jufte: quia dicit quoa
cadent doming regina per literas fuas parentes, €5c. and plead the let-
ters patents of parden, as they be with the {aid claufe of ut dicitur,
d after he alieneth the manor which iz rei ve itate, was not hol-
IEI’“ the queftion was, whether the fecond alienee may plead the
I'IUth of the matter or ought to be concluded by the pardon and
fhia Ef tll’;ﬂ firft alienee.  And. firt the juftices had confideration of
i Eégp;&in ﬁ? All. pl. 3?:’1. .46 E. 3.5,3_. Pl. co{p*ll. 3281; 2 1El:|l6‘
iuices, vt (1 szlzz._ And 1n the end 1t was refolved by all the
10 comelt }e pleading of the pardon or of a licenfe, as it 1s, is
ive Waon lor ne more then the pardon or licenfe being not po-

of aﬂ“f}mtl‘f-’t', but (wt dicitnr) is a conclufion; no morells
the
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Fac. awarded, the king directed his writ under the gre.t

Of Pardons. Cap. 10

the pleading of them with the claufe of (wt dicitur ) any conclyg v
And conclufions fhall not be wrought by inference or imp!ica;?n'
of a thing that is not diretly alledged. Butif the pardon or licer??
had been affirmative and diret without the claufe, w? Jiciinr, it haj
been a conclufion, and fo had the pleading thereof been alfy. 14t -3
ly, it was refolved, that in cafe of the pardon or licenfe wit} ﬁé
claufe, up dicitur ; if the party confefle the tenure that pjead rhbc E
fame; asto fay, bene et verum ¢/ff, that the land is holden by k“.lgh‘ts
fervice in capite, and plead the pardon or licenfe, this fhall con, 3
clude: and fome of the barons {aid, that according to thefe re.
folutions it hath been ufed in the exchequer, and many prefidznis be 3
there accordingly : and by thefe relolutions the books abovelid 3
fhall the better be underftood.

If the king releafe to A all debts, and in truth A and B be
indebted, this fhall not difcharge B: but otherwite 1t is in the -
cafe of a fubje&, for in that cale the relcale to one difchargeh

*
a'— - r R - g LTt o
- " oF 4. .
] - L]

both.

If one be indebted to the king, if the king pardon or refesfe e
debt, the ation and fuit for the debt is difcharged, and it he pardoy
or releafe the a&tion and fuit, the debt is difcharged : and foit vin ?
both thefe cafes in the cafe of a fubjedt. 3

A man is indicted of trefpaffe and outlawed at the {uit of th
king. Rex pardonavit utlegarian: in eum promulgal’y et gricquid alov:

{eemeth that thefe words, gquicquid ad cum perinict, Waitaout ans e
ference, are too generall to difpenife with the L.

We finde alfo a difcharge of further proceeding directad o o
judges of the court, &c. (not by any pardon of the offence) but™
the kings acknowledgement under the great feaic of the barnhe
nocency, with commandement to the judge., tl in the foner
proceedings and proces, &c. they {hall altagethur i’prwﬂ't; u:‘::lw.
upon the court will award that the party fhall oo fore u’;':-, UL
there fhall be na further proceeding againit him: as tukingone e
ample for many. William de Delton archbifhiop of York wi- .

culed in the kings bench coram rege ef concilio fuo, iN amis 3k
for adherency to Edmond earle ot Ken! 10 his trealons, wavesss

. . : U S
the archbithop pleaded not ouilty; gnd after two wnts ob = |

1o Wl

*

4=|F "-1-{ 1-}'4:}::'}-'_' i

judges of the kings bench, to this effcct. Lol =
Williclmus  archicpifcopus Ehorum, ef Stepharns Lostsn ¢f e
diverfa br’ia niffra coram nobis al filicm noflra f:;».:;/:rt.‘:h"ff"f‘:-:*’t"*
quod ipfi Edmrundo nuper comitt Cantice adhafiffe debneanti gl
predilt. archicpifcopus ef epifcopus de adhafire pr‘gf{fg‘f. 0/ ; |
reputamus : vobis mandamus, quod placitis preedictis coram Wi 5
rius tenen’ omnino fuperfedeatis.  Tefle me 1p/0 apud Vhofir:. 2t
combr. amno regni nofiri 4. T he award of the court tnhat 5
thereupon, 1s very obfervable, viz. Cujus hrevic precivais. fﬂ?:jf':” N
/2, quod pracdidf. archicpifcopus cat inde fine divy "¢ Ltoastts
procedatur verfus €un. e
Stephen Gravefend bifbop of London was chm'gcd u_m' o
offence in parliament, anzo 3 E. 3. whence by order OF pii

:Ii'j‘ E"'

s
. o opvied wher b

the matter was referred to the kings bench to be U lt‘h; e e
pleaded not guilty, and after was difcharged z:f_{}ifiﬁ: r"'{! e
- il R ! Ll BFY .
writ, ‘Thefe men (it may be) thought that thic aging O 1l

3
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fhould be an implyed confe{ﬁon_ of the fanlt, and therefore went a
qew way: but no man that 1s wife and well advifed w1l_1 refufe God
.nd the kings pardon how often {o cver he may haveit; for there
o man but offendeth God and the king almoft every day, and
the pardon 1s the {afefl and fureft way. - o

If a man be indi€ted of felony, and found guilty, and being in
pifon the king may under the great {eale reciting the offence, &c.
«ain him to ferve 1n his wars on this fide or beyond the feas : this
charier he may plead, and the court ought to allow it.  As for ex-
ample ; Quidam indiclatus de felonia, et inde culp. dicit {;u&d rex
qm conduxit, €t inde preductt cartam, guod rex ewm conduxit in vafc.
wexercitie, et difla carta allocata fuit per curiam. But a proteCtion
lveth not in that cafe : becaufe a protection is a formed writ, and
annot have fuch a recitall of the truth of the cafe: and 3 writs of
protetion lve not in cafe of felony, nor is it to be allowed to any
that is prifoner to the court.

b One indiéted of felony, without any learned councell, thewed
forth a charter of pardon which was difcordant to the indi¢tment,
and alfo to his naine; and becaufe the court perceived that it was
the kings meaning be fhould be pardoned, he was remanded to get
1 better pardon.

© What things be requifite to a pardon of outlawry, fec the fta-
wte of ¢ E. 3. cap. rz.

“ When the parties defendants appeared to the court to be poore,
ind were to be amerced or fined, the entry of ancient time was,
fendinantur per quflic’ quia panperes. '

“lt s obferved that repeals by parliament of pardons lawfully
wd duly obrained, have been {eeds of great difcontentment, and
of evill event,

' Generall pardons have been often granted at the petition of the
commons, for they know beft, where the fhooe wringeth them,
and wherein, and how they are to be eafed.

o0 odious was perjury, that by the law of God it was not to be
pardoned ;. Nox mifercberis ejus, e,

C AP. CVI

OF RESTITUTIONS.

THERE 15 another work of grace and mercy, that is, when
any man or woman being attainted of high treafon, petit

1fﬁi{f0}1, or felony, (whereby the blood is corrupted, &c.) or his
or her leir is re{tored.

And leeing we havye formerly {poken how far, and to what in-

Bt in thofe cafes, the king of his grace may by his charter of
E’?édﬂnrreﬁme the party : we fhall now treat of the reftitutton of
o hf ‘nquent, or of his or her heirs by parliament. Attainders
fgrg'f to be had upon plain and dire& evidence, (as before is faid)

U the party be executed, reftitution may be had of his Im;;‘.s,
| c.
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Pafch. 22 E. 7.

tit. cor.239, Ca~
ram rege.
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“7 k. 4.29. 2
acc’ 30 H. 6. 3.
See the firft part
of the Inftitutes.
feCt. 1g99.

b 26 AT p. 46,
- 5E. 3. cap.12.
4 Pafch.8 E. 1.
in bancoRot. 79.
Abbas de Bur.
ton, &c,

€ Vid. Rot. Purl,
2t R.2.nu. 12,
13, &c.

26 E.3.ca, ult.
a R. 2 nu 30,
3Ty 32

1 H. 4. ca. 20,
2 H. 4. ca. 13,
g H. q4ca. 135,

4 H. 5. cap. 8.
a fhortand effec-
tuall pardon,
and nfany others.

DeUt. 9"‘ 11-

See the firft part
of the Inttitutes,
fe&t. 1. fo. 8. a.
& 646, 047.745.
Vid. cap.Par.
don. fol. 233.
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- an. 45. 13-
Job 12.23. 42.
10. Refticutio
fecundum quid,
feu In put m.
Reftitutio 1n in-
gegrum.

Brit. ca. 13.
fo. 13- 10 EliZ-

Dier 274.
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4 E. 6. tit. Refti-
tution. Br. 37.
Sce the firft part
of theInfhitutes.
fe}. 646, 647.
745. fo. 392.
verh, Le fank ¢ff
corrupt, &e.

4 Sce 10 LI
Dier ubi fup.

41 E. 3. 5. b.
27 Afl. p. 48.
17 E. 3. 40.

g E. 7. 66.

29 E. 3, 7.

20 E.iz. Dier
160. Pl Com.
252. 3. 16 K. 3.
I:i\'ﬂry 300

44 E. 3. 45-

18 E. 3- 21y 22
24 E. 3. 29.

40 E.3. grant 5O.
® Mich.8 L. 1.,
in Banco. Rot.

2, Norft.
Rot. Par. anno
4 E. 3. nu, 18,
on the backfide
of the roll

* An example
of reftitution 1n
blood only.

11 H. 4. nu. 42.
17 H. 4. nu. 19,
20.

Of Reftitutions. Cap. 106, 3

&c. but not of his life. Generally, Refituere nilil aliud of, g
* in priftinum _flatum reducere. ) giam 3
Of reftitutions by parliament fome be in biood only, (that s to v
make his refort as heir in blood to the party attainted and other his
anceftors, and not to any dignity, 1nheritance of lands, &) :1[15
this is a reftitution fecundum quid, or in part.  And fome be gene-
rall reftitutions, to blood, honours, dignities, inheritance, iy
that was loft by the attainder: and that is refitutio in integr o, with '
an addition fometimes, that it fhall be lawtull for the party reftored
and his heirs, to enter, &c. Of the firft you may reade in Dier :
10 Eliz. fo. 274. in Petition: and Rot. Par. 23 Eliz. of the eari of -
Arundel, &c. Of the fecond you may reade 1g E. 3. ut, Peric
tion 2. 3 H. 7. fo. 15. a. 1o H. 7. 22, 213, pl. com. fo. 151,
Ro-. Par. 13 H. 4. nu. 20, &c. Of both of them you muy |
reade plentifully in aur books, and parliament rols, and in d.
vers of them with addition of entry. See 1 H. 8. Kebvo 154
Sir William Oldehalls cufe, 4 H. 7. 7. Lo. Ormonds cofe. Wi,
Parl. 11 H. 4. nu. 42. Rich. de Haftings cafe, ana Kot 1o,
14 E. 4. nu. 4. Sir Joh. Fortefcues cafe, attamnted of trecin by
1 E. 4. &c.

And the reafon wherefore the king may by his charter pardon -
the execution, and reftore the party or his hews to the lands for-
feited by the attainder, and reintaining in the crown 1s, for tht
no perfon hath thereby any prejudice; but to make * reftitution
his Llood he cannot do it, but by aét of parliament, becauie it
fhould be to the prejudice of others.

In cartis benigna facienda eff interpreiatio, in funlationibus domix
religiofarum, hofpitalium, et aliorum operum charitatis benrpmior,
teflamentis magis benigna, in reflitutionibus heuign:ffima. ? Forat s
holden in ocur books, that in reftitutions the king himfelt hath ro
favour, nor Lis prerogative any exemption, but the party reftorea s
favoured.

b king H. 3. was intitled, &c. to the lands of YWillia.n de AP
Monafterio by his attainder, and granted the {ame > Rob r e
Mares and his heirs, donec eas reldiderit velis haroa wias peron -
tene fuam, vel per pacem.  And albeit at the makiayg of a8
William de Albo Monafterio (being dead) could thave in e
fpe@ of the attainder and corruption of blood no right e ¥
becaufe it was to make reftitution, it had a moft benignz it.2,0
tation. N

¢ William La. Zouche of Mortimer and Flhnor his wi wi“.‘d .
to be reffored to their land of Glannor and Morgananon & W -
the mannor of Haveley in the county of Worcctier, te Imosdt B
Teukefbury in the county of Gloccfter, being the inherittree
the faid Elianor: who by the extort means ot Roger fe ¢ine ‘“”
March, were inforced to pafle the fame to the king by ﬂﬂL’; e
fideration of ten thoufand pounds the king re{tored them a2
in their former eflate.

* Henry Courtney marquiflc of
ing iffue kdward Courtney, his only {onne,
treafon by the courfe of the common law in anno
the fame year was alfo attainted by act of parliament. = - aranit
by her letters patents bearing date 18th Sept.ammo 1. ;’:E’”t/ S
ed the mannors of P and O, &c. in tue county of Devon, &4

R g |
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Queen MY
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te faid Edward Courtney and his heirs: and afterwards § Odtobsi
in the fame year, at a parhlament then holden, the faid Edw da "
s heires were from thenceforth by author'it; of lf*qt &u ard and
and imblec! only in blood, as well as fonne and l:ei ) f reﬁorf_:d
lord marquiffe his father, as to all and every other cr lF Ehe faid
1seall anceftor and anceftors of the faid Edward Anci :Lte;a'll and
;.Erjl_[-ﬂttﬂlﬂdﬁl"j againft the faid lord marquiffe t:or thcf thatthe {e-
e 1id ford marquiffe be not in any wife prejudiciall érﬂgtal.ndef of
e faid Edward or his heirs for the corruption of th l“imtﬂm o
of toe f2id Edward, but that the {everall attainders e ;”Pd only
them be againft him, and his heirs for the COY‘I‘L‘: tion Oufnt;{ either of
Tflttirl:.; void. Provided always that the faid a& Plle . thOd only,
in comtained, fhould not in any wife extend to gi y thing there-
«dvantage to the faid Edward, ne to his Feirs tgnée any dbencﬁt or
or challenge any honors, caftles, &c. ne S o er‘?an , claime,
t:r}]led, or ought to have and enjoy bv reafon of t? ;13“11 was en-
ainders of the faid late lord marquifle, or of eitl ’© ?I everal ar-
ward Courtney died feifed of the faid ma rer of them. Ed-
Septemb. annis 3 and 4 Ph. & Mar. and T;{l‘?_rs without iflue, 18
ander Arundell, John Vinian the Yf;l'lllget. ?&?Ld _%Iollmn, Alex-
and Margaret Buller widow, were his cSlla?teml (i - E':fq‘
and whether the faid reftitution extended to th i:(}}l ins and heirs
e faic E(jxx*ard, was by the queens command ¢ hewrs collaterall of
confideration of the two chief juftices Po l;;mmfirzit referred to the
rsan chief baron, and to Egerton attorn }P o dm;o t%n?eltz{:gn, Pe-
{ltﬁl“- And 1t was refolved, that by reafon of th ainder of on
ur-d marquiffe, if there had been 5 e a!:tamder of the
collaterall of the faid B no act of reftitution, the hei
Pt the faid Edward could not have inherited to tl id
o ;lt'? 1;1 refpeét of the corruption of the binod wrou ?tt ;)e laid
: anderonly : hereupon it was objeted, that wl gt by the
icd by the Gaid a6t of refitution, hat the fid Edward and hi
heirs fhiould be reftored . , that the faid Edward and his
to his {a; eitored and inabled in blood only as {« :
onis faid father, as all his anceftors I y as fonne and heir
e faid reftitutio s lineall and collaterall, that
" h extended only to his heirs lineall, £ '

; could not have as long as the faid attaind all, for other heirs
ood in force, and the words of the aét a;:n.e{? of the marquiffe
‘ * » - O ‘ 4 Fry
;ﬂd his heirs, might be fatisfied with the he; rel' i on G Budward
ie confideration had of : eirs lineall. -~ And upon
dem all ad of the cafe, it was (unz <

L uption pof blood is a diftinét A )
w3 and that the faid act of reftitut; ftinct penalty inflicted by
Iterall of the faid Edward (hlm"tlon did E)-Eten(l fo the heirs col-
Eleermg and reftoring of th 1'bl Vs 1O f}m‘rs lineall) as to the
thereot = and 8 e blood, and avoidine of tl -

. and that it had b , Ana o 1€ corruption
enabled him in blood ad been ﬁ_lfhment if the aé&t had reftored and
heirs ood ouly as heir to his father, th e

, as well coll : r, thereby he and his
(oo b aterall as lineall, might mak :
tfrom the marquih , might make theuwr defcent or re-
from al quifle (for there was the {t 1 cor '
all other th : op and corruption) and
and ¢ anceftors of the faid Edward, I
left ~ abundanti the other claufe alfo i ard, lineall or cu Jterall,
: ;IUOH hercof. e alfo is added, for thie more mani-
argaret Planta
* enect
attainted of high tr%a{'on‘ias (gztmg_hter to George duke of Clarence
}d‘.\'ard eﬂrl Qf War“,' k y d of parllamf’:nt 17 .F':_ 4. and ﬁﬂ:er Uf
deft daughter of Ric;)i 3 0}1}1}! {fonune of the faid George, and Ifabcl
Ar evil earle of Warwick and Salifbury :
which
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Mic. 35 & 36 E".
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Statutede g H. 8.
not in print,

14 R. 2. nu. 36.

a Rot. par.

18 E. 1. nu. Ir.
of Liberties,
Stanf. pl. cor.
fo. 16-, 106,
167. 1836. 06.
105. 107.

F. N. B. 66. a.

bar H. 8. cap,
11. 22 E. 1.
cor. 460.

Stanf. 167. a. b.
Lib. 5. fo. 110,
Lib. 6. {fo. do.

F. N.B. 66. a,
8 E. 2. tit. For-
feiture 34.

1. 3. cor. 3635.
Vid. g0 E. 1.
A2.1ib. 5. fo.110.
Holtons cale.
<3 H, 6. cap. 9.
See the fecond
partof the Inthit,
cap. 8. H. 6.
cap. g.

da1 Eliz.cap.11.
Vidc 4 Marnx,

© Dier 141.

21 Jac. cap. I5.
By the ftatute of
8 H. 6. cap. g.
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Of Reftitutions. Cap. 104}

which Tdward was attainted of high treafon in anno 15 H. 7. befy
John Earle of Oxford then being hizh {teward of England.
{aid Margaret was by a¢t of parliament axzo § H. 8. reftored to
ityle, ftate, name, title, honour, and dignity of the countelle of §;§
lifbury, (fhe was the laft of the firname of Plantagenet) which o
IS very well penned, and worthy the reading for many refpedts, a8
the preamble thereof, inter clia. .
Bils of reftitution may begin In the parhament, either n
houfe of commons, or in the lords houle. -
a There Le alfo other kinds of reftitutions to be treated of amon-{tm
the pleas of the crown, as reftitution of goods upon an appu:;]
whereof you fhall reade in Stanford with this addition. Vide lib, ;38
fo. 110. a. 21 E. 4. 10.
b And by the fatute of 21 H. 8. cap. 11. re{titution 1s to bed
granted upon an indic@ment, &c. For by the common law thed
party {hould not be reftored to his goods upon an indiétment (e
aufe it is the fuit of the king) albeit the enqueft found that the’d
party had madc frefh fuit. But reftitution was to be made upon w3
appeal which is the furt of the party. ]
See Stanford alfo fo. 167. a. b. whereunto you may adde L, ;
g. fo. 110. 2. & Lib. 6. fo. 8o. where vou {hall finde, that though §
‘his ftatute of 21 H. 8. fpeak only of the party robbed, yet Iis 3
evecutors are within the ftatute, and {o are his adminiftrators. For. 3
it s a beneficiall law, and giveth a more {peedy remedy to e
party robbed, &c. then the common law gave by way of appealey
and therefore ought to be confirued beneficially. E
Vide the Regifter, 68. b. that 1n fome cafes when the king §
ought ex merito jufiitice 1o muake reftitution to the party: yetior
the honour of the king the writ {aithy Sz dilatione, roflituas it 3
gratia nofira [peciali, which derogate nothiny from the right of the &
fubje&, when right 1s accompanied with grace. j’
I.aftly, there are other lawes concerning reftitutions of anotivr 3§
Lind. ¢ As by the flatute of & H. 6. reftitution is to be mady, §
when he that bath any eftate of inheritance or freehold is diffeild ¥
by forcible entry or forcible deteyner. ¢ By the {tatute of 31 kit §
there {hall be no reftitution by the fratute of 8 El. 6. upon aniie
Jictment of forcible entry or forcible deteyner, W here the deica- '3
dant hath been three whole years together before the day of fuch
indictment © in quiet poffetfion, and his eftate not ended, according
to the true meaning of a provifo i thefaid {iatute of 8§ H. €. 2} 3
is declared by the {aid act of 31 Llizabeth. o
By the fiatute of 21 Jac. regls, fuch judges, juftices, or juftice, ‘3
1s are enabled to give reftitution of poficilion unto tenants of any
eftate * of frechold, &c. fhall by ceafon of this aét of 21 Jac. §
have the like and the fame authority upon indiGment of fuch for- 3
cible entries or forcible with-holdings before them duly found, t¢ 3
give like poffethon unto tenant for years, tenant by copie of cowrt
voll, guardens by knights fervice, tenants by clegit, ftatute mer 3
chant, or by ftatute fraple, o 1 .
And for as much (as it hath been {uid) no refiitution ouga o
Le made where the defendint or party indi¢ted in cafe of frechold 3
hath been in pofifeffion by the {pace of three whole years, &¢- 3
they having the like and fame authority in cafe of tenant for years; =

tepant by copie of court roll, and other the tenanis above pamed, 1
: cannot 3

- =
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cannot give reftitution or pofleflion, where the party indicted hath
wen in quiet pofleflion by the {pace of three whole years. Noza,
dis act of 21 Jac. extends not to a garden in {foccage, nor to a
arden or keeper of a park: ne1tht~1: (as {fome hold) doth it extend
fu him, that by a faft will hagh an intereit 1n lands or tenements
ol debts and legacies be paid, becaufe certain tenants be parti-
alarly nominated, aund this 1s cajus omiffus. But this b{*ing a bhe-
ceficiall law to reftore him, that right hath, to his pofleflion of
lnds, &c. whereof he was wrongtully by force difpotleft, or by
fce withholden, &c. and being in like cafe in equall mifchief,
ohers do hold, that this a&t extendeth to this cafe of fuch a de-
vile, &c. and fo 1t is for a tcnant for a year, or for an halfe, or
| tirec quarters of a year.
See the ftatute of 32 K. 8. cap. 3. where the particular
| enant charged with more then the land is worth, may after his
§ 1rm expired hold over untill he be fatisfied, &c. in equall cafe with
fuch a devifee.
* Note, there be divers prefidents in the chancery for reftitution * Reftitutionof
by writ to be made after execution upon a {tatute fiaple. ank‘ffh“f.k”‘___d“’
Amo 25 H. 6. Execution was fued upon a ftatute ftaple, and for :,.ii?_,r ,::Lb;i'];._.
that no certificat of the ftatute, &c. appeared of record, the conu- cate.
lor had a writ of fuperfedeas out of the chancery with reftitution
to be made; and the forme of this writ appeareth in a Regifter
M. S. 1in the chancery.
In the cafe of Sir Robert Gardner in the time of Sir Thomas
{ Bromley lord chancellor, after a fuperfedeas oranted, execution was
| done upon a ftatute {taple, whereupon a fuperfedeas was granted
with reftitution reciting the {peciall matter.
There is another prefident in 33 Eliz. in the cafe of one Car-
rant, (but there the wiit recited no {peciall caufe, but pro dicer/is
caufis et confiderationibus, ) a fuperfedeas with reftitution was awarded.

THE EPILOGUE.

T HUS have we by the great goodnelle of Almighty God, per
: fz.'m'z'qj cafus, per tot difervimina rverum, brought this work con-
g . cerming high trealon, and other pleas of the crowne, or cri-
mmall_ caufes, and of pardons, and reftitutions, to a conclufion s
Wherein (as we are venlly perfwaded) we have made it apparent
trom the lively voice of the lawes themfelves, that no country in
the Chriftian world have in criminall cafes, of higheft nature, laws
of fuch expreffe and defined certainty, and fo equall between the
King and all his fubjeéts, as this famous kingdome of England
Ath, being rightly underftood, and duly executed, to the great
h?~n011r' of the king, and of the laws, and the happy fafety of all
15 loving and loyall {fubjeéts.
that oW leeing juffitia eff duplex, viz. fever? puniens, et wer€ preventens ; Jufice divided.
5, juftice leverely pupifhing, whereof we have fpoken, arid
traiy
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truly preventing, or preventing juftice, (guz adluc defideratyy ) fop
we have {poken onely of the former; wee will therefore at this
place (for a conclufion) point at the other with a direfioy, | p
may be effeted. o
True it is, that we have found by wofull experience, that i :.
not frequent and often punithment that doth prevent like uffenceiJ i
Melior eft enim juftitia vere praveniens, quam fevers puniens, anrgfin: |
with the rule of the phyfitian for the fafety of the body ?’r(z-ﬂ;ﬁ
cautela, quam medela : and it is a certain rule, that Fidedis og e
committt quee [eepe vindicantur ; thofe offences are often Cnmmintﬁ
that are often punifhed: for the frequency of the plllliﬂlmt}n;
makes it {o familiar as it is not feared. For example, what g |.
mentable cafe it is {o {ee fo many Chriftian men and women ftran.
plora. gled on that curfed tree of the gallows, infomuch as if in 2 large
Senecali. 1. De fleld a man might fee together all the Chriftians, that but in one
Clem. cap. 24. year, throushout Eng};md, come to that untimely and IZnominiou,
LNon minus prin-  death, if there were any {park of grace, or charity in him, i
Gpi curpla Jumt would make his heart to bleed for pity and compaffion. (But here
multa fupplicia, . . : . ,
I leave to divines to inform the inward man, who being well in-

quam medico mul- _ . .
ta funera. formed, wverdo informante, the outward man will be the eafilier re-

Repula. formed, wvirga reformante, )
Non marbus ple- "This preﬁ?ting juftice confifteth in three things. Firft, in the
rifgue, fed morbi o504 educsbn of youth, and that both Ly good inftrudion

::;;f',;f;;;ff of them in the grounds of the true religion of Almighty Ged, and
by learning fome knowledge or trade in their tender vears, fo a

* Deut. 18. 4. t11qre fhould not be an idle perfon, or a * begger_, but that every
Non erit omnino  Childe, male or female, whofe parents are poor, might at the age o
indigens & men~  {eaven years earn their own living : for ars fit guod a tencris prinur
d"g’ ”;f:"" v, conpungitur annis and this, for the time to come, would undoubt-
ga;;:;;_cm “*  edly by preventing juftice avoid idlenefle in all, (oneof the foul and
Ctiofus nibil cogi- fatall channels that lead into mare mwrtuwm) and by honeft trades
zat nifi de wentre, caufe them to become good members in the commor}-x}'calth.
et venere, Secondly, in the execution of good laws: True it is that there
be good laws already to punifh idlenefle, but none of {uthcient

force or effe&t to fet youth, or the idle on work.
ﬁce before ca. of  “Thirdly, that forafmuch as many doe offend in hope of pardon,
ardons fo. 236. that pardons be very rarely granted, for the reafons in the chapter
of pardons exprefled.
Pfal. ¢8. 171, But the confideration of this preventing juftice were worthy'nf
Mifericordia do- the wifdome of a parliament, and 1n the mean time expert and xl-:lfc‘
mini prewveniet  men to make preparation for the fame, as the text {aith, wf benedicar
f"zl hg;“"b{;, eis dominus. Blefled fhall he be that layeth the firft ftone of this
- 27, Dfi pree- building, more blefled that proceeds in it, moft of all that finitheth

weneris illis, ma- . , 1 nation
jora guam beec  it, to the glory of God, and the honour of vur king and natiof.

facient er non po- e
geris cos obtinere. 4 & 4 E. 6. ca. §. in the preamble. Imprimis intereft reipublica, ut pax in rg :

Jervetur, & quacunque paci adwverfentur, prowide declinenturs X Mar, cap. 12. 32 H. 8. ca. 9.
the fourth part of the Inftituces, fo. 312. b.
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Repila,

Sta, perlege,

£ pererala Deus nobis heer ot'a ﬁ'c'ih
Opl‘f??m.f e:‘ﬂ }“a!‘rfaf jma referre lader .

Deo gloria, et gratia.
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