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%c. Hereby two things are to beobferved : firft, that hee ihall not
be dclivered to the crdinary before hee be convicied : fecondly,
that the priviledge of the church extended not to high treafon
touching the king, crimen lefe majefiatis, but to petit treafons and
felonies touching other perfons.

About fix yeares after this a&, the abbot of Miffenden in the Ceoram rege
county of Buckingham, was adjudged to be drawne and hanged Mich. 31 E. 2.
for high treafon, wiz. for m:ztrqu:.?fﬂﬂe, et rg/'&"?z'm:ﬁ .ffg'afz': IGREY E w rof. 55 Buck.

At the parliament holden in the firft yeare of H. 4. on the &rff Rot. Padl.
Thurfday after the bifhop of Canterbury had willed the lords, that ¥ He4-nt- 73
in no wife they fhould difclofe any thing that fhould be there ipoken,
the earle of Northumberland demanded of the lords what were beft
to be done for the life of king Richard the fecond ; thus farre are
the words of the roll of the parliament: at this time fpake that
worthy prelate Johin Merkes bithop of Carlifle, and {aid, that they
ought not to proceed to any judgement againil king Richard for
foure caufes: firlt, that the lords had no power to give judgement
upon him that was their fupertour, and the lords annointed: {e-
condly, that they obeyed him for their foveraigne lord and king
22 yeares or morc: thirdly, if they had power to give judgement
againit him, they ought in juftice to call him to his anfwer; for
that {{aid he) 1s granted to the cruelleft murderer, or arranteft
thiefc 1n ordinary courts of juftice: fourthly, that the duke of
Lancafter had done more treipafle to king Richard and his realme,
then king Richard had done to him or them, &c. and defired, that
if they would proceed againft him, that the names of them that
fo would proceed might be entred into the parliament roll. Itis [ 636 }
true, that the parliament roll omitteth this {peech of the bithop,
but 1t appeareth by the parliament roll, that the lords proceeded
againft king Richard, and adjudged him to perpetuall prifon, whole
hfe they would by all meanes to be faved, as the roll reporteth.

The numes of the bithops, and lords, and knights that aflfented,
are fet downe, as the roll of the parliament reports; fo as it
{eemeth, that the flout and refolute {peech of the worthy bifhop
wrought {fome effe&: for this fpecch he was arrefted by the earle
marfhall, apd being for a fmall time committed to the cuftody of
the abbot of Saint Albuns was foon delivered ; againft him never
any judiciall proceeding was had for this fpeech in parliament:
but this bifthop, tranfported with excefle of zeale, and affetionate
defire of the enlargement and rettitution of king Richard, was
E-.lrty and privie to the confpiracie of Thomas Holland earle of

ent, John HHolland earle of Huntingdon, John Montacute earle
of Salifbury, Edward earle of Rutland, Thomas lord Spencer, and Vid. Rot. Parl
others, to kill the king, under colour of joufting and paftimes in 21 ZSH- o M0
the Chriftmafle time, at the caftle of Windefor, where the king 3>, Df-eh’;;tl:'
lay in the firft yeare of his reigne : for this he was indited of high (ainder, Hill.
treafon, arraigned, tryed, and had judgement as in cafe of high 2 H. 4. coram
treafon.  But cor regis in manu domini, the king pardoned him, and rege, rot. 6.
fet him at liberty. Many more prefidents might to this end be
produced, but we will conclude this point with a refolution of all
the judges in 24 H. 8. A prieft was attainted by verdiét at the Trin.24H. 8.
gaole-delivery at Newgate, for clipping of the kings coine, wiz. JufticeSpilmans
George Nobles, and by advice of all the judges judgement was POt

given againft him to be drawne and hanged, as another lay perfon,

35 4 becaufe
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becaufe it was high treafon, and without degradation he was ex.
ecuted at Tiborne.

Now for murder, burglary, robbery, fodomy, rape, burning of
houfes, and many other felonies, the benefit and priviledge of
clergy is taken away by divers a&s of parliament, whereunto the
bithops were party, whereof you may reade, Iib. 11. Alexander
Poulters cafe, and where the benefit and priviledge of clergy re.
maineth, the party that takes the benefit of 1t fhall not be delivered
to the ordinary, nor make any purgation (which had been much
abufed) but forthwith be enlarged and delivered out of prifon by
the jultices, by whom fuch clergy 1s allowed, as by another a& of
parhament, whereunto the bifhops were party appeareth.

* Amongft the ancient cuftomes and liberties of England recog.
nized and declared in the parliament before mentioned, holden in
the eleventh yeare of IHenry the fecond, this was one, Clers accufui
de quacunque re, fummoniti & juflic:ario regis, veniant in curiam ipfs re-

Jponfuri ibidert de boc, unde widcbitur curie regis quod ibi fit refpondin.

dimty, et in curia ecclefraftica, uade widebitur guod 757 [it refpondendum,
ita quod regis jufficiarius mittet in curiam _fancie ecclefice, ad videndum
gromods res ibi trafabitury et fi clevicus convictus, wel confiflus fuerit,
non delct cume de ccetero eccigfia tucri.  So as in effedt the ancient law
and cuttorie of Ingland in that cafe is reftored.

Laftly, out of what root this priviledge {prang? It took his
root from a conftitution of the pope, that no man {hould accule
the priefts of holy church before a fecular judge, which being
contrary to the crowne and dignity of the king, and ti:c common
law bound not here, till it was confirmed by parliament, and the
rather, for that the church had no power to punifh the offence;
but where their claime was generall, the parliament of Edw. 1.
and cuftome of the realme reftrained it onely to felony, {o as they
were to anfwer to high treafon, and all offences under fclony.

(1) Clericus ad ecclefrasn confugiens, &c.] By thislaw, 1f any that was
infra facros ordines committed felony, and for his tuition fled toa
church, it he claimed the priviledge of his clergy, he fhould not be
compelled to abjure, but fubmitting himfelfe to the law of the kl,ng:
dome, he fhould enjoy the priviledge of his clergy. See more of
this matter in the next § fecundim landab’. _ .

(2) Secundum laudabilen: confuciudincm regni.] So as this priviledge
of the cleray took not his vigour or ftrength by force of any forraie
councell ar canon, but by authovity of parliament, and by the laud-
able law and cuftome of the kingdome, a point worthy of obferva-
tion, the anfiver being {o cauteloufly penned in thofe dayes, 3h
any thing 1n the petiticn fhould countenance any forraigne juril-
diction: but fo farre as /lex of confuctudo regni have a]l?wed of the
priviledge of the clergv, fo farre, and no further 1t 1s to be al-
lowed; and yet with this limitation, fo as the clerke would fubmit
himfelfe (as hath been faid) to take it by the law of the kingdome
exprefied in thefe words, fod legi regni fo reddens, e, -

He that is within orders hath a priviledge, that albeit hee have
had the priviledee of his clergy for a felony, he may have his
clergy afterwards againe, and {o cannot a lay-man; and he thatls
within o “Jers, and hath his clergy allowed, fhall not be br_'anded In
the hand. Eut thefe priviledges are given by alt of parliament.

CAR



Cap. 16.

C A P.

]7“ EM, quanquam confeffio coram
ilo qui non ¢ff judex conmfitentis,
heum non temeaty nec [ufficiat ad fa-
dond’ proceffumy, wvel fententiam pro-
ferendam : guz'dm{z tamen [eculares
sudices clericas, quz de foro fuo 2:}2 hac
parte 10 ¢xifiunty reatus proprios, et
mormesy ut puta furta, roberias, ho-
micidia, coram eis conmfitentesy admnit-
tunt accufationem  illorum, quam ipfs
wmmuniter vocant appellum, ipfos fic
wufitentesy et accufantesy fer appellum
facientesy, non liberant preelatis eorum
poff pramiffa, quanquam fuper bis fue-
rint fufficicnter requifit’y licet coram
gs ctiam  per confeffionem  propriam
judicart vel condemnari nequeant, abf-
que viclatione ecclefiaftice libertatis.
Refponfio :  Appellatori (1) in forma
lebita, tanquam clericoy per ordinarium
petito libertatis ecclefiaflice beneficio,
non negabitur.  Nos defiderantes [la-
tu ecclefiz Anglicanae, et tranquil-
htaty, et quieti pralatorum, et cler:
predifiorum (quatenus de jure poteri-
mis) providere, ad honorem Deiy et
imendationem flatus difie eccleficey et
prelatorum, et cleri praediforum, om-
ns et fingulas r.ﬁan_*/fams prediéias,
w omma et fingula in eifdem refpon-
Jonibus content’ rat.ﬁcaﬂtes ¢l appro-
lantes, ea pro mobis et haredibus nof-
i concedimus, et precipimus in per-
fetuum invielabiliter obfervari : wvo-
ff'h’f:t‘f, et concedentes pro nobis et hee-
redibus noftris, quod pradiéti pralati,
 dlerus, et corum f[ucceffores in per-
Petuum in preemiffis jurifdiclionem ec-
fffjﬁrﬂicam exerceant, jza:xta Lenorem
refponfionim preediflarum, abfque oc-
caftone, inquietationc, vel

[ 638 ] unpedimento  noftriy,  wel
. noftrorum bheredum, [eu
Mfirorum quoruncunque. In cujus,

s, Teft, ¢,

‘Articuli Cler1.

XVI.

ALSO notwithftanding that 2

confeffion made before him that
is not lawful judge thereof, is not
fufficient whereon procefs may be
awarded, or fentence given; yet fome
temporal judges (though they have
been infrantly defired thereto) do not

dclhiver to their ordinaries, according

to the premifles, fuch clerks as con-
fefs before them their heinous of-
fences, as theft, robbery, and murther,
but admit their accufation, which
commonly they call an appeal, albeit
to this refpeét they be not of their
court, nor can be judged or condemn-
ed before them upon their own con-
feflion, without breaking of the
churches privilege. Theanfwer. The
privilege of the church, being de-
manded in due form by the ordinary,
fhall not be denied unto the ap-
pealour, as to a clerk. We defiring
to provide for the {tate of holy church
of England, and for the tranquillity
and quict of the prelates and clergy
aforefaid, as far forth as we may law-
fully do, to the honour of God, and
cmendation of the church, prelates,
and clergy of the {ame; ratifying,
confirming, and approving all and
every of the articles aforefaid, with
all and every of the anfwers made
and contained in the fame, do grant
and command them to be kept firmly,
and obferved for ever; willing and
granting for us and our heirs, that
the forefaid prelates and clergy, and
their fuccellors, fhall ufe, execute,
and practife for ever the jurifdiftion
of the church in the premiflcs, after
the tenour of the anfwers aforefaid,
without quarrel, inquieting, or vexa-
tion of us or of our heirs, or any of
our officers whatfoever they be.

T. R,
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T'. R. at York, the xxiv. day of N,
vember, in the tenth year of the

yeign of king Edward, the 7
kinmg Edward,b ’ on o

Wee have been the longer in expofition of the former chapy
becaufe wee thould be the {horterin this which {omewhat concern:
eth the {ame matter.

(®) dppellatori, i. Prebaror:. ] Albert the clergy here pretendeg
that the confeflion of a clerke (when he was indited of telony, amir
confeffed the felony, and became an approver) was coram g,

27 H. 6. fol.7- sudice; yet the continuall opinton and refolution of the Judges
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were againft this: for they refolved, that fuch a clerke as cop
fefled the felony before a {ecular judge, could not make his pu.
gation, and confequently, the confeflion did bind him: and there.
fore Shard in 25 E. 3. {pake 1n the perfon of a prelate. And
when the clerke was delivered to the ordinarie, without any pur-
gation to be made, he ought to have degraded him; but con.
monly, 1if the offender were a monke, he delivered him to his sh.
bot to remaine in the abbey perpetually : and if he were fecular,
he remained 1n the bifhops prifon, &c. 1n a very favourable map.
ner; which abules grew {fo odious and infufferable in encourage.
ment of malefators in their wickednefle, as they were juftly taken
away, as 1s aforefaid.

An appeale of robbery was brought againtt J. de B. monkeof L
who pleaded not guilty, and put himfelfe upon the tryall of the
country, who found him not guilty, whereupon the abbot of L.
and the {aid Monke, brought a writ of confpiracie againft diver,
which procured and abetted the faid appeale, and recovered a
1000 markes in damages, which could not have been recovered,
unlefie the monke had been legitimo modo acqguietarus, betore a con-
petent judge : and hereby it appeareth, that a clerke might wave
the priviledge of his clergy, if he would, and be tryed by the
courfle of the common law. And note, when hee knew himfelfe
free and innocent, then hee would be tryed by the common law;
but when he found himfelfe fowle and guiity, then would he fheler
himfelfe under the priviledge of his clergy: and though they
committed temporall crimes, yet would they not be trycd by te
temporall lawes, which was the more againft reafon, becaufe 1
other law within this realms could punifh them for the {ame, bu
the temporall lawes onely.
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The Expofition of 18 Edw. 3. Cap. 7. of Tithes.

¥ YT EM que per la ou briefes de [cire

fac’ cient eftre grantes (1) a garner
prelates religious et auters clerkes (2),
a refpondre des difnes a noffre chance-
rie, et a monflrer fils eient riens pur
tifachent riens dire pur gsuor tiels dif-
mes a les demandants ne deinent effre
reflitus, et a refponder auxibicn aux
nous, come @ partie de ticux difes,
t Que ticrx briefes defere en avant ne
Juent grantesy et que les proceffes pen-
dants [ur tieux briefes fotent anicntes
et ropealesy et que les parties difinifes
devant [ecular juges de tiels manners
de pleas : faves a nous noftre droit (3),
tiel come nous et nous anceftres avouns
ety et folotons avoir de reafon. KEn
tfiimoinance de quele chofey a le requeft
des dites prelates a ceffes prefentes let-
tres  avons fait metre noz feale.
Done a Londres le 8 jour de Fuly lan

de nofive reigne Engleterre difortifme,
st de France quints.

* Le preamble.

I T E M, whereas writs of fcire fa=

cias have been granted to warn
prelates, religious and other clerks,
to anfwer difmes in our chancery,
and to fhew if they have any thing,
or can any thing {iy, wherefore fuch
difmes ought not to be reftored to
the {aid demandants, and of an{wer as
well to us, as to the party of fuch
difmes ; that {uch writs from hence-
forth be not granted, and that the
procefs hanging upon fuch writs be
adnulled and repealed, and that the
parties be difint{fled from the fecular
judges of fuch manner of pleas ; fav-
ing to us our right, fuch as we and
our anceftors have had, and were
wont to have of reafon. In witnefs
whereof, at the requeft of the faid
prelates, to thefe prefent letters we
have fet our feal. Dated at London
the eighth day of July, the ycar of

our reign of England the cighteenth,
and of France the fifth.

1— LE ﬂ&l

Before we enter inta the expofition of this a&, we will clearc it of

an objection againft the life of it, wiz.
of parliament, but an ordinance made by
requelt of the prelates: and that the king
his feale, and the tefle and date as done by

‘That 1t thoald be no a&

the king onely at the
to thele letters had put
the kinz only;

ail which, {fay they, appeare in the parliament roil, and that
the claufe of Ex reffimoinance de quel chofe, €c. is left out of the

print,

But hereunto we anfwer, that by the faid claufe £z teflimoinance
@ quel Ee. is Lo be underfiood, that this a& was fo plaufible to the

Vide Rot, Pﬂﬂ.
13 E. 3.000 314

prelates, that they requeited the king, that it might be exemplified
upder the great feale for the better prefervation thereof, which the
King granted. This parliament began the Munday after the O&ab.
Trivitatis, which was 16 Juniiy; and this exemplification was

8 Fulii after this adt was
at this parliament.

pafled, there being but feven aéts pafled
And en teftimoinance de guel, and the whole

claufe following, are words of an exemplification.
. Now that this ordinance before the claufe of the exemplification

»an act of parliament, firft, is proved by divers reafons, wiz.

Utle of

'The

the parliament is, Jucipit ffatutum regis Edwardi anno regns

J U,



639+

i 640 ]

Bn bundello bre-
wium,an. 17 E.g,
narte I'n & 7. in
“urri London,
wla, Lilex,.

* Sec2z Al.p'e

—
] 3-'

4 R”’t- l‘:l.luf-. 7.
E. iy

& In fin. Term.
Trin® 10 veg's
johannis.

18 Ed. 3. Cap. 7. Of Tithes.

Sfut decimo ofawo. Secondly, it 1s entred in the parliament rol

Thirdly, it was by force of the kings writ (as the ufage then way
proclaimed as an aét of parliament, which writ 1n French we thinké
good to tranfcribe in thefe words : Edavard per le grace de Diey roy
Dangleterre et de France, et feignienr Dirland a noftre wifcount de Ny;.
tingham, falus. Saches que a nofire parliament tenus a Weftm® le Ly
dye procheine apres les o&faves de la Trincty procheine pafles entre autres
chofes monfires, affentis, et accordes én dit parliament, [ rurent menftres,
affentus et accordes les chojes fous gfcrites.  And atter a rehearfal] of
all the ftatutes, whereof this feventh chapter 1s one, the conclufign
1s, E: pur ceo vous mandous, que 1oHls les -/z‘(zfm‘e.r far:e.f crier et pzzéﬁfr,
¢t fermement tener per mye voftre baillic folongue la forme et tenur dicclle,
Kkt ceane lefles en afcun mannsre, (T c.

And F.N.B. 30 E. taketh it for a ftatute, and fo it hath ever
been by the generall confent from time to time of learned men,
And if it fhould not be a ftatute, it would worke great trouble and
difquiet in the realme. Now that wee have cleared this ebjetion,
let us perufe the words of the act.

(1) Ou bricfes de feire facias eient eftre grantes, &c.] This re.
hearfallin this {tatate is true; for wee have found, that upon divers
matters of record, that is to fay, enrolled, returned, or removed
inte the chancery : firft, upon tithes granted by the kings letters pa-
tents, which are inrolled in the chancery, writs of fcire fac’ were

brought in that court: as taking one example for many : 1n 17 E,

3. afeire fac’ was brought by the king, and the dean and canons of
the kings free chappell of Saint Martins London, upon letters
patents of Mawd, quondam regine Anglie of tithes, &c. agamit
the abbot of Saint Johns of Colchefter, who took the fame after

feverance, whereunta the abbot pleaded, &c. worthy to be

teen., |
(2) A garner prelates religious et auters clerks, &c.] Note, this

it

feire fae’ was not brought againit the pofleflors of the land for fub-

ftradlion of tithes, but againit the prelates, or othier clerkes, whw_h
took the tithes after they were fevered. See 6 E. 1.:% bundello peti-
riosim in turri London, where the petition was f:('}r fub_ﬁra&}on of
tithes, to be put in poffeflion: the anfwer was i1In _parlmment anno
& E. 1. Rex non intromiitit fo de biis quea taliter fpeltant ad forui:
ccclofiafficum, profequatur jus fuum werfus clerieum coram ordinaric.

Herewith agreeth Brafon, lib. 5. fol. 403. & 407. _
Commiflions out of the chancery were directed to certaine per-

fons, giving them authority to enquire, whether fuch a fpirituall

‘perfon ought to have tithes of fuch lands, whereupon inquifitions

were taken and returned ; and if it were found for the {pirituall

perfon, upon this record he might have a * feire fac ffigm?i
any prelate religious, or other clerke that took them aiter
verance, o o P
a CG.’HPE?TH?H (ﬁ ].’JL‘?' f?.'?!iﬁf!ﬂﬂf?ﬂ rEC‘-?G??'H??.I, et ‘U!fﬂf’fﬂ?‘:ﬂ?ﬂ "Uf{{ s
de Eavel, quod wicarius ecclefiw ibidem percipere széet minutas dec i
omniun: animalium ibidem, et molend® aquatic® ividen. But no {LL :
i’ was {ued hereupon, for that the vicar was to fue gﬂr{ ?ri:
fira&tion of thefe tithes againit the owner of the land 1n theé 1p

tuall court. _
b Alfo upon a fine executory of tithes before this att, the

: : lye
tenour whereof was removed into chancery, a jfire fac did ly
therefore againft the {piritnall perfon that perned

they were tevered. | (3) Savant
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(3) Savant a neus noffre droit, &c.] By force of this © faving
not onely the king himfelfe, but the provoft of C. being the kings
.tentee of tithes of the new affarts in'the foreft of Rockingham in
the county of North-hampton, brought a frire fac’ in the chancery
Jfter this ftatute, againft certaine perfons of holy 4 church, who had
-aken the tithes granted to him, to have execution of the faid tithes,
sccording to the kings letters patents. ‘The © defendants pleaded
to the jurifdi&ion of the court, t!]at the conufance of this caufe for
tithes appertained to court chriftian,and not to the chancery, where-
unto it was anfwered by the court, that that was to be underftood,
where the fiiit was taken againft-them that ought to pay the tithes
(that is to fay) for {fubftration of tithes, and not when 1t was
brought againit them, that were wrongfull takers of the tithes.
And all this is well warranted by the book, whereupon the defend-
ants pleaded to iffue, and the record delivered over to be tried 1n
the kings bench. See Hill. 32 E. 1. coram rege Wigorn’ the
Prior of Worcefters cafe refolved by the chancellor, treafurer, and
all the judges and barons, that appropriation of tithes is no mort-
maine, f Quia decime funt mere [pirituales, quarumn coguitio ad curiam
chriffianziatis pertinet, et non ad czfrimrz 1flam. _
And yet the inference that Fitzherbert maketh, that before this
fatute of 18 E. 3. the right of tithes was tryed in the kings court
was true: for upon a fiire facias by a {pirituall perfon againit a {pi-
rituall perfon, and for tithes * which were {pirituall, the right of uthes
was tried in the /Zire fuc’ before this flatate, albeit the tithes were {e-
vered, whichis now taken away in cafe of the fcire fac’ by this ftatute.
And at this day, albeit in cafe of tithes, the paities by pleading
admit the jurifdiGtion of the court, yet if it be between {pirituall
perfons, and the right of tithes come to be tried, albeit it be after
the tithes fevered, the court ex officio fhall oufte the court of juri{-
di¢tion, which we hold, where the right of patronage was not
drawne in queftion, was wrought by the conftrultion and confequent
of the faid ftatute of 18 E. 3. for before that ftatute right of tithes,
afier feverance was tried in a fcre fac’ by the common law in
certaine cafes. But when the right of tithes trench to the diffolu-
tion or diminution of the advowf{on, &c. in certaine cafes, the
richt of tithes at this day (as hath beene {aid) fhall be tried iz brev:
de reffo adwocat® decimarum, and in the indicawvit: but neither of
thefe writs give any jurifdition to the kings court, to hold plea
for fubtra&ion of tithes, but that is fent to the ccclefiafticall court
to determine.
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cafe was taken
to be within rhe
faving-

€ Note, albeit
this book was
after the fiat.
yet doth it opes
the true fenfe &
reafon of the
common law
before this fta-
tute of 13 E. s.
f Pafch.20E. 5.
in banco regis,
rot, 135. Bucls,
F.N.B. 30 E.

*[ 641 ]
23 E. 3.f. 6. 8.
a.b, 22 E,4.21,
24. 20 H. 6. 17.
31 H. 6. 11
35 H. 6. 39. 47.
38 H. 6. 12.

b E. 4 3.

Trin, § E. 1. i
Banco. 29 Norfl
Pafch. 12 E. 1.
Rot. 25. Norfy.
Abb. de Selbies

cafe.Palch. 19 E.
1.1n Banco Rat,

45.Pafch. 7 E. 1. in Banco Rot. 78. Gloc’. Eliz. Penbreges cafe. Mich. g E. 1. in Banco Rot 53,

Sdlﬂp. Brﬂ&- ll 5' 4{)2-

Placita de advocat. Ecel. fpectant ad Coronam. Fleta, L. 6. ca. 36. Glanv.

I 4. ca. 13, ace’s 18 E. 2. bre. 826. 4 E. 3. 27. Rot. pat. 27 E. 3. 1. ps. nu, 18. F.N.B. 44. ko 4.5

b.c. ds 50, q. £+ §I. € 1, 30.€. 8. 37. € Vid. bre. de Indicav. Vid. Regift.

29. b.

de reét. advocat.

decim. Regift. 36. b. prohibition. d= decimis reparatis. W. 2. ca. 5. 4 E. 3. 27. per Parning. 7E. 3.

42. $ E. 3. 49. 38 E. 3. 13- 16 E. 9. Quare Impedit, 147. 31 H. 6. 13. 33 H, €.

2 Hi 7. 12. Doét. & Stud. lib. 2. cap. 25. fol. 103.

Nullus pro decimis quee funt fpirituales de aligua reparatione pontis
Jinaliguibus oneribus temporalibus onerari debet. But at this day 1f tithes
¢ in the hands of temporall men, they are by reafon of them con-

tributory to temporall charges.

20, 12 L. g. 235,

Hil. 2¢ E. 3.
coram Reg. Rot,
72. Mid. Vid.
22 H. 8. ca. 7.
Dier 7 E. & 83
J. '11. foe 35. .bp

in Henry Harpers ¢z,

Where
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ro H. 7. f. 18.
a. per Brian.
44 E. 3. 5.
Dﬂ&. S0 StUdi
lib, 2. cap. §5§.
» E. 6. Dier fo.
84. & ¥F.N.B.
54. b. Lib. 2,
to. 44. in Le-
veique de Win-
chefters cafe,
Dut Parning 1n
- E. 3. fo. 5.
pl. 8. who not
long after was
tord trealurer,
and after lord
chauncellor,
vowcheth it
truly, for hee
{aith thaot of
aancilent time
before a new
conftitution
made by the
pope, the patron
of one church

might grant his ﬁrmi:‘er ot’j/ér-vm'f, ntllz ergo, e, fa?y‘fr:::cztfaﬂf:, e
tithes to another

parifh, tliatis, by
the conftitutions
made by pope In-
nocent 1. anno
dom. 1200. in

his decretall epiftle, which you fhall finde in his 6. Epiftle. Decret. lib, 1. p. 452
the ftatutes ot 13 L.
G, c. 13. Regift, 170, 1%0.

18 Ed. 3. Cap. 7. Of Tithes.

Where it is {aid in fome of our books, that of auncient time
before the councell of Lateran, any man might have given p;
tithes to what {pirituall perfon he would, and that at that (:.{:uulnrcs‘z-lhlir
it was provided that tithes im one parifh faould be given to tha
retor or parfon of the famé parifh, that hee that gave the fpirityy))
food, fhould reap temporall, &c. The truth is, that I have perufed
the councels holden at Lateran, and fpecially that holden unde;
pope Alexander the third, arno Domini 1179, anno 25 H. 2. apg
cannot finde any {uch decree: but pope Innocent the thiy,
in a decretall epiftle, in or about the yeare of our lord + 1200, and
the firt yeare of king John dated at Lateran, direfed to the arch.
bithop of Canterbury, wt ecclefiis parochialibus juffe decime perfi.
vantur, hath thele words, Perwenit ad audientiam noffram, qued muly;
in dioce/? tna decimas fuas intsgras wel duas partes ipfarum non illis
ecclefits in quarum parachiis habitant, wel ubi preedia babent, ¢t & gu;.
bus ecclefaflica percipiunt facramenta, perfolvant, fed eas aliis pro fug
diftribrunt woluntate. Cum igitur inconveniens egffe wideatur, et 4
ratione dijfimile, ut ecclefie, quee fpiritualia feminant, metere non debeant
a fuis parochianis temporalia, et habere; fraternitati tuz autboritate

preefentiun indlgemus, ut liceat tibi fuper hoc, non obflante contradifion:

wel appellatione cujuflibet, few confuetudine ballenus obfervata, queod ca-
nenicum fuerit ordinare et _faccre quod flatueris per cenfuram ecclofiaflicam
Dat. Lateran,
nonas Fulii.  And (that 1 may {peake once for all) this epiftle
decretall bound not the fubjeéts of this realme, but the {ame
being juft and reafonable they allowed the fame, and {o became

lexs teriee.

. edit. Colon, Sce
27 H. 8. c.20. 32 H. 8.¢c. 7. 2k,

7. cap. 7. I R.=2. cap. 14. § H. 4. ca. 1.
In buudello petitionum partiam.

+ Anno 2 Regis Johannis.

wnne 6 L, 1010 Tuirl.

Flaving fpoken
or tithes, 1t 1s
faid.
* Heee proedicas
arit Foatus cfu-
grftinusy & con-
coffa funt 3 rege
baronibus, &
G[’L':J, O
inmb. 123,
Vide inter leges
Edwardi regts,
* ca. 8. ubl fu-

pra. de bofcoe

Sce Linwood cap. de locato et conduéto, fo. 117. werbo portiones
where he faith, Dued ante confilium Lateranenfe, anno Domini 1179,
bene potuerunt laici decimas in_feudun: retinere, ct eas alicri ecehis
dave, non tamen poff dicii can_/fffi, (Zc. And thus began portmn.s'of
tithes, shat the parfon of one parith hath in another. Vide concilium
Lateran’, arno Domini 121§, 17 Jeb. regis. . ‘

Albeit the parochiall right of tithes 1s now eftablifhed by divers
ats of parliament as before it appeareth (a matter tending to the
exceeding beuefit and quiet of the clergy) yet he that is defirous
to know w hat the auncient lawes of England were concerning the
paiment of tithes before the conqueft, let him reade Fadus Edvards
ot Guthruni regum, cap. 6. et inter leges Etbelffani cap. 1. Inter leges
Eniumdi reoisycap. 2. Leges Edeari vegis, cap. 2. & 3. Leges Canuts
rr\g:ﬁ, cap. 5, 10, 1Y, 12, ¢ fegw LEdwvard: regf:, * cap: 8, 10, E?_{fﬂ-"
i illicnus Congaeflor recitavit, et confirmavit.  All which lawes l_VL
Lambard hathh well tranilated out of the Saxon into the Latine
tongue, which was faithfully, but not fo accurately, done before
him, which wee have. .

'I’here hath' been . great. controverfie herctofor? concerning
the tithes of wood, as appeareth -by. divers petitions 10 parlid-
ment, which petitions together with the anfwers we will rf_cne"i
and incidently will fhew, how that controverfie 1s quieted, ant

ci:ded. . That
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That no man be implecaded for tithes of wood, or underwood,
bt in places accuftomed. The anfwer was, as heretofore the fame
nall be.  Jtem pria le commen, que come * conflitution foit fait per les
wilats a premder difmes de chefeuw mansr de boyes, quel chofe ne fuit
‘;mfmc.r rfce, €t que nizfs, et femes poent farre .tgﬂm,ue?zt_r, grue ¢l contve
iafix, que plefe per luy, et per fon éa:z‘ C‘ﬂ#i{/f‘:’{z ordeiner remedie, et que
jir }j{'{;}b/e demoerge €n mcﬁf:? /_cﬁm‘e g:lez Joloient efftre en temps de touts
jE‘f ;sragfm'rc:w., el que prqbzézﬂam ﬁ{fﬂr g{'d:zre:r @ Louls ceux que /E:rzzt
impledes e difines de tois farxs avoir confultation. Whercunto the
wfwer of the king was, the king willetk that law and reafon be
done,

[izm monfPre la commune come nadgaires lerchevefque de Cayterbury,
o ki auters prelates ordeinerent une conflitution a doner difmes de fubbais
vendus tantfolement la ou evant fes beures nulles difines furent doxes, are
Lt gents de Seint Efglife per force de la conflitution perneat et demandent
s difmes axxtbien de gros bois, come de fubbois vendus et meient wvendis,
aontre e gui £5 omt ufes puis temps de memorie a la prand da-
nuge de la commune de gquoi ilx prient remedie, de lun point er del
BiltEs

Whercunto the anfwer is, the archbithop of Canterbury, and the
other bifhops have anfwered, that fuch tithe 1s not demaunded by
reafor: of the {aid conftitution, but of underwood. But the {fubject
being ftill molefted for woods not tithable complained again in axse
25 B. 3. all which were preparatives to a good law made in anzo
13 B 3. cap. 3. De groffe boyes dage de vint ans, ex de greieder age
aul difnies ferra Jemands in nofme de ceft parol Dlva cawdua, eff ordeine
it eflablie guc probifition en ceo caje, foit grant, ct fu cco atiachment
i ad efire wfe Grvant cenx Yeures.

{t appearcth before that all the bifhops claimed onely tithes 4e
fubbsis, of underwood, under the name of flva cedua, {o as of haut-
boyes, of ereat wood no tizhes were claimed ; but herein refled two
doubts ; . what fhould be faid high or great wood. 2. Of
vhat age the fame ‘hould be, becaufe it is parcell of the inhe-
riance. |

As to the firft, this a&, which is declaratory of the common law,
% it appeareth by the book in go E. 3. fol. 10. b. ¢ H. 6. fol. 56.
Pl Com. fol. 4 1. and this act it felfe proveth it, for 1t concludeth,
Come ad offve ufe dewant ceux heuses; and this is confirmed by divers

jwigements hereafter cited.

And it is to be underflood that this aft ufeth thefe words grofe

ves, and not baue boyes, ox graund beyes, which word is alfo ufed in
the books of 5o k. 3. and
(orif2] fignifieth fpecially fuch wood as hath been, or is either by
the common law or coflome of the country timber, for this alt ex-
tends not te other woods, that have not beene, or will not ferve
for timber, though they be of the greatnefle or bignefle of
umber, And it1s to be obferved, that the prohibition in 50 E. 3.

for luing for tithes in court chriftian of grefle boys, was grounded.

upon the commeon law, without mentioning of this att.

Here itis to be demanded, to what kinde of wood grefle boys de
©aend ! And the anfwer is, that oake, afh, and cim, are tncluded
Within thefe words; and {o .is beech, horfbeche, and hornbeam,
ctaniz they ferve for building, or reparation of houfes, mills, cot-
tiges, &¢, againdt the opinion in Plowd. Comment. fol. g70. in:

Molyns.

g H. 6. And in this aét this.word:
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Rot. Parl. anne
x7 E. 3. nu. 51e
Rot.Par. 183 E.3.
Artic, 9.

* This conftitu-
tron was made
inann. 17E. 3.
an. dom 2343
Vide Linwogd.
Note the afleve-
ration of the
whole body of
the realm in
this. petition,
concerning the
paiment of
tithewood.
Rot.Par.21E. 1.
Artic. 48.

Note alfo thefe
afleverations.

Rot. Parl. 25 E.
3. N 17

Rot. Parl. 45E.
3+ NU. and i
the print ¢ap. 3-

Li. Intrat. B. fo
Regift. fo. 44.
See the old book
of Entries, fo.
34. b. & 34.a.
premunire,
printed anno
dom. x§4.64

SD E. Ta 1O

9 H. 6, 56. Pl
Com. 47. Lib.
IXY. fﬂl- 48- b-
Lifords cale,

[ 643 ]

See the firft part
of the Inft. f. e
wait in beech,
So it was ad-
judged coram
rege Pafch.

2 Jac. Regis rot,
292 betweene



643

Henry Hall, and
Dorothy Fetti-
place. Kanc.
“Pl. Com.f. 470
Molyns cafe.
Tr. 26 El. coram
rege.

b Hil. 2 Jac. in
Cﬂm-KﬂnC.Rﬂtt
22g. int. Brooke
¢t Rogers.

¢ Lib. xr. f. 49.
Lifords cafc.
Doct, & Stud.
1o. 174y £75.

d Rﬂgiﬁ:- fﬂ- 49-
lib. 11+ fo. 9.

go E. 3. 10. b.
44 E. 3. 320 2
meri{me.

Pl.Com. 470.b.
Dodét. & Stud. fo.
175. Br. difmes
I4. 11, 11.f0. 49.
L.itords cafe,

Pl. Com. 470.
So refolved
Pafch. 29 ElL co-
ram rege. Lab,
T1. 0. 49.
Litords cafe.

18 Ed. 3. Cap. ». Of Tithes.

Molyns cafe, holden without argument, which opinion the w}, f
court upon deliberate advice held to be no law. e

2 It was refolved by the whole court, that afp is alfo compye
hended within grofle boys, becaufe it may ferve for buildjy P{)‘
reparation, «r fupra. But otherwife it is of birch (as it was iga’id;
it was adjudged in the cafe of Lennard cuffos brevium, becaufe t}x
kinde of wood ferveth not for building.

- [N

® If a timber tree be arida, ficca, et non portans folia nec frugusiy

flate, nec exiflens maereminm, and the owner cut it down, and cop.
vert it to fuell, &c. no tithe fhall be paid thereof for the inheritance
which was once 1n 1t. *

¢ So for the bark of oakes, being timber trees, no tithes
thall be paid, becaufe it is parcell of the tree, and renueth not
anno in annzm. 9 But for acorns tithe fhall be paid, becaufe they
rcnue yeerly.

As to the {econd doubt, of what age thofe grofle or timber trees
whereof no tithes fhould be had, fhould be; the ftatute refo]vet};
this doubt in thefe words, Grofe boys del age de 20. ans, ou greinder,
Which point was alfo declaratory of the common law, as by the
conclufion of this alt, and the authorities aforefaid appeareth:
for this groffe boys thus defcribed, it appeareth by the aft, tha
parfons and vicars fued for tithes of them, en nofine de ceft pard,

Nlva ceduca.

Del age de 20 ans.] This 1s the age, as to bar all fuits in court
chriftian for tithes. And thefe words are to be underftood of grofle
trees, which may ferve for timber, and grow out of the own ftubs:
for if a man ufually top or lop timber trees, tithes fhall not be paid,
though they be under the age of zo yeers. For as the law privi-
ledgeth the body of the tree, being parcell of the inheritance, {o 1t
doth priviledge the branches alfo.

So if a man cut down timber trees, tithe fhall not be paid
for the germyns or branches which grow out of the roots, of what
age foever; for that the root is parcell of the inheritance.

The bifhops, and others of the clergie taking upon them to in.
terpret this ftatute, which belonged not unto them, gave out and
publifhed that this ordinance did not reftrain their ancient jurifdic-
tion, and that this ordinance was never aflirmed for a ftatute: and
thereupon the fubje& was flill vexed in court chriftian, both con-
trary to the common law, and the faid ftatute : and thereupon a
bill was exhibited in the next parliament following, holden in the
47 yeer of E. 3. reciting the ftatute of 45 E. 3. and then fhewing
that the perfons of holy church intending that this ordinance did
not reftrain their ancient incroachments; and {urmifing, that this
was not affirmed. for a ftatute, held plea in court chriftian to the
contrary of the ordinance aforefaid, to the great damage of the
peorple. Wherefore may it pleafe our foveraign lord the King t0
affirm the faid ordinance for a ftatute to indure for all tumcesto
come; and that a {peciall prohibition upon the {ame ftatute there-
upon be made in the chancery, prohibiting that they {hould not
hold plea in court chriftian of tithes of wood of the age aforefatd.
Whereunto the anfwer was, that fuch prohibition be granted, aS
hath been ufed of ancient time. Which anfwer being compared
with the conclufion of the a€tof 45 E. 3. hath given{uchan end to
both thefe points, as no queftion hath been made thereof atany

time fince, And to {ay the truth, that the furmife that this '3?Ef
4_ i
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75 E. 3. was but an ordinance, and no fitatute, was but a meer

cavill, without any colour of probability: for 1. it is entred in the
parliament roll amongft the other {tatutes made at that parliament.
2. [tis under the title 1n that roll of fatut. E. 3. de anno regni fui
45. 3. It was proclaimed by the fherifes (as the ufage in thofe
dayes was) amonglt the relt of the ftatutes of that parliament. 4. It
hath the phrafe of an a&t of parliament [ Ordeine e/t et eflablie]
wrecing therein 1n efte with the other a@ls in that parliament.
;. It hath the conient of the lords and commons (who joyn in the
petition in the preamble) and of the king. 6. Infinite prohibitions
wpon this ftatute, as taking fome few precedents, whereof we have
thenumber roll, of fuch as be not in print.

Corart wege 'T'r. 27 K. 1. Rot. 28. Line. Magifter Willielmus
ferfona ccclefice de Epaworth attachiatus fuit ad refpondend’ S tephano de
Rodnes de Gener’ laco, et Willielmo Stel de Curtfr:;gbam de placito quare
fecutns fut placitum in curia Chriffianitatis, de catallis et debitis quee
won funt de teftamento, wel matrimonto contra probi&iz‘famm regis, ETc.
Lt unde queruntur, quod cum preediiius magifier W iiichnus Sfecutus fuit
Pacitum werfus eos in curia Chrifiianitatis coram offic’ epifccpi Lincol’
& catallis et debitis laicis, viz. de quercubus et aliis arboribus per ipfos
enpt’ de quodam Rogere Mubey.  Et idem Stephanus et Williehnus fuper
boe protuliffent prohibitionem dowini regis coram pradicd offciariis in
cclefia omnium Sancforum de Noviht® die Martis prox’ poft foffum Sancti
Nicholai, anno regni regis nunc 25. et ei inbibuiffent ne placitum illud
wntra probivitionem praditam ulterius fequeretur in prafentia Rogeri
de Haldebye, Gened’ de Cave, Williclmi de Clere, et T homee de Redneffe
i ibidem pregfentium, idem tamen magifier Willielmus non obflante
previbitione preedidla placitum preaed’ ulterins Secaties fuit quonfque ipfe
per jeclam fruam preediflam excommunicati fierunt; unde dicunt quod
wleriorati funt et dampnum habent ad wvalentiam C. 1. et in contempt’
an:int pegls mille 1ibr, &5 c.

Lt preediflus magifter Willielntis wenit et defendit, E5c. et dicit quod
udlum placitum de bonis et catallis laicis focutus fuit in curia chriftia-
:rzfrrs.*:': contra probibitionem domini reygls ficut i imponunt, et vadiavit
i mde legem fe 12, manu, &¢, And had a day to make his law, at
which he came ; and 7ucepit (faith the record) jurare, et poft quartum
jiratum defecit de lege, ideo confideratum ¢ft, guod pradi' Stephanus et
Hilliclhmis vecuperarent damna Jra pradiita centum librarum, et fecit
frem cum rege ad 401,
1tis to be noted, that the parfon ftood not upon bhis right to have
tithes of onke and other trees; but the colour he had to wage his
law, was in refpeft of thefe words, De bonis et catallis laicis, and
tithes are not lay-chattels: but he durft not in that cafe ftand to it
0 I_kae_his law, but upon failing therein, judgcment was given
aga}nﬁ }llm of the damages, as the plaintifes had counted.

See lib, Intrat. Raft, fol. 448. b. nu. 2. 449. a probibition fur
Watute e 45 LK. 3.circa 14 H. 7. The old book of Entries,

fol. 34. D.
H‘,l- 33 H. 8. Rot. 78. Inter Stelling et Spooner.
lbl_dﬂm Rot. 103. Inter Peiers et Dixon.
%th' 34 H. 8. Rot. 116. Inter Felton et Glover.
h;,&’h- 36 H. 8. Rot. 116. Inter Smy et Ap. Richard,
H*;ch- 36 H. 8. Rot. 1. confimilis prohibitio.
b7 30 H. 8. Rot. 1. confimilis prohibitio.
I dch. 38 H, 8, Rot. 1. confimilis prohibitio,
Axst, 3 T Mich.
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Regifl. 4. the
fame prohibi-
tiﬂl’], & 50 E. e
IQ.

De quercubus &
arboribus.

Vide Pafch.

15 E. 1.1n banco
Rot. 52. Linc,
mille quercus,
&Ce

The law at thjs
day, and long
after was holden,
that 1n this cafe
he might wage
his law.
18E.3.4. 24 E.
3. 39. {o ad.
judged, 32 E, 3.
tit. Ley. 62,

But in 44 E. 3.
fo.32.1tis
otherwife ruled,
becaufe it is not
in a writ of con-
tempt; and fo
hath the law
been taken ever
fince,

Prohibitions co-

ram trege tem.
vore H, 8.
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Mich. 38 H. 8. Rot. 1. confimilis prohibitio.
Coram rege Trin. 1 E. 6. Rot. g4. confimlis prohibitio. Inter erne &
tempore E. G, Crofr. :
Mick. 2 E. 6. Rot. g7. Inter Heford & Howe.
Mich. 3 E. 6. Rot. 1. confimilis prohibatio.
Pafch. 4 E. 6. Rot. 1. coniimilis prohibitio.
Iil. ¢ E. 6. Rot. 2. confimilis prohibitio.
Trin. 6 E.6. Rot. 1. confimilis prohibitio.
[ 645 1 Mich. 1 Ph. et Mar. Rot. 159. Inter Gray et Philpot, con.
Coramrege tem- {fimilis prohibitio.
pore Marix, Pafeh. 1 Mar. rot. r. confimilis prohibitio.
Hil. 1 et 2 Ph. et Mar. Rot. 1. confimilis prohibitio.
Pafch. 1 et 2z I"h. et Mar. Rot. 3. confimilis prohibitio.
Trin. 1 et 2 Ph. et Mar. Rot. 1o. confimilis prohibitio.
Mich. 2 ¢t 3 Ph. et Mar. Rot. 4. confimilis prohibitio.
2 et 3 Ph. et. Mar. Rot. 1. confimilis prohibitio.
3 et 4 Ph. et Mar. Rot. 2. confimiiis prohibitio.
Hil. 4 et ¢ Ph. et Mar. Rot. 1. confimilis prohibitio.
Mich. 4 et 5 Ph. et Mar. Rot. 1. confimilis prolubiio.
We could cite a world of other examples of this kinde,
out of the kings bench, chancery, and common place, bu‘n
in a cafe whereof never any lecarned man made any doubt, thele
{hall {uthce. _
But this is againft the provinciall conftitution of Simon Mepham,
anno Domini 1352. aruo 6 E. 3. and the expofition of Linwood

thercupon. "y o
Regiit. 2.0 2. be There is a confultation d¢ fylwa cedua, where the prohioition
Sce the oivbeok  was, De catallis ¢t decimnis gua non funt de teflamento et matriniess
of baties, fol. and yet in the confultation there i1s a reftraint (according to e
4. theliveomon law, and the faid act of 4.5 E.3.)  Dummodo tamen de 5ry-

p!tﬂ:nﬂtiﬂn. . , i _ o
The latter book /27 artoeribus in bac parie xon agatur, 2.

of Fntries, R. If any fue in court chrifttan for tithes &e grofis a: borilus wiln,

- I - .I- ’
449 a.b. Ol v 20 annorum, he 1ncurs the danger of a precminire, if io 1t bs
boak ot Entr v cyptained in the Iibell.

?
:
:
!
2
]
%
|
|
f%
=1
?
|
i
|
ﬁ
?

qu ?‘rj‘l:i{f*b' In the Regifter it is faid by Herlafton, Concordatisn Suit c:u;;:m;
Brock 17, cencilio regis in parliamerto apud Sarum, quod confultationts ﬁm:
Regit. 49. 2. debout de fplva cadua, eo non obflavte, qued nor removalur per &y
el firar boc facta juit queacdam corfultatio pro cbbare de Notley, de v
CoE il . |

G:eat queftion hath been made, when this parhament at S:lfli-
bury was holden, but we fhall make it evident, that 1t wis hoidea
the Friday next after the feaft of Saint Mark tae Evangehh, in ftﬂﬂ :
feventh yeer of R. 2. which appeareth by Wilham de Herlafio? 4
here named, who was a clerk of the chancery, and as here 1t &}
peareth, inferted this mto the Regilter. _ _ -

This Herlatton lived at the time of the holding. of this Pﬂrllﬂ‘?‘“}j
at Salifbury; for afterward in the fame Regifter, fol. 80. b. IE,;:J;
faid, Nota que nul bome ferra prife, ne imprifoir, pur Vertn: P”".":_'"“‘j‘t j} :
Ji il ne foit trove ove le mayrenr, ox fi ik ne foit iﬂdit{, SF E { ‘”’; - :*n,
2 R.z2.cap. 4. Jlatute R, 2. de anno 7. cap. 4. LQuando qurs taliter fuertt “-‘“;“E:}lz_

et wirtute indi@amenti illins ¢? convius, ita gquod nor ponet Jt) g
patriam, 8 fic fiet de illis, qui indiédati funt de veceptamentds &t S
principales tranjzrefores per Herlaflon. . .
And in the Regifter, fol. 261. a. you fhall finde this not o
oreve conceffum fuit pro hominibus de Qdibam, et ff”ffﬁ’fm/;?f P i, g'{;.
nibus alils antiquis dominicis per cancellarinm Lejcrope, €67+ ©
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)y tn. Now this Lefcrope lord of Bolten was chancellor in annis

: &5 Ro2. as we finde of record.
Thus have we difcovered the clerk that inferted into the Regifter

the fuid concordatum in the parliament at Salifbury: but looking
diligently into that parliament roll, no fuch concordatum as Herlafton
inferted into the Regifter can be found, and therefore you muft
wke itupon the truft and credit of tf*iis clerk. But admitting that
any fuch concordatumn had been, as 1n the Regifter 1t is fet down,
it may well ftand with law: for in the Regilter, fol. 44. there is
2 confultation (as before hath been fuid) e flva cadea, and is
confonant to law, having f{uch a reftraint 1n the fame writ, as i1s
aforefaid.

A country may prefcribe to be quit of tithes of wood, or any
other tithe, fo there be fuflicient maintenance and {uftentation of

the incumbent befides ; but a town cannat fo prefcribe.

Rex tali judici falutzm. Mbnflravit nobis venerabilis pater

H. Lincoln’ epifcopus (1)y quod cum 1. preecentor ecclefie beatee
Mavie Lincoln’ teneat de dono _/}m omnes decimas dominicarum

ferrarum fuarum wel dominici fui de N. quas idem epifcopus et
preedeceffores fui epifcepi loci praediélti libere conferre. confueve-
runt : Prior beate Catherine extra Lincoln. clamans decimas
llas pertinere ad ecclefiam fuam de B. trahit eun inde in placi-
timy &e. (2).  Et quia placitum praediéium tangit coronam ct
dizuitatemn noftram, preefertim cum collatio earundem decirnarum

ad nos poffit devolvi ratione cuflodie vel efcactey quia etiam con-

Jomiles decimas conferimus in quibufdam deminicisy et fimiliter

quamplures magnates regni noftr: in dominicis fuis @ wvobis probi-

bemus ne placitum illud teneatis in curia chriffianitatis, nec ali-

qud quod in derogationem regie dignitatis noftre cedere valeat

;{ fg;c parte attentetis, feu per alios attentar: faciatisy quoviniodo.
PN L.

.O‘?:;wﬂ interprete, therefore we will perufe the words of this
Wit {uch order as they doe lye in the {ame.

(1) Pewerabilis  pater H. Lincoln. epifcopus.] Is intended as I
tixe it of Hugh bifhop of Lincoln, who deceafed {oone after:
ad hereby it appeareth, that this writ was in ufe before the
lud conftitution of pope Innocent the third, as allo 1s proved
}:Y latter words of this writ, which we fhall obferve when we come
0 it,

(2) Quod cunm precentor ecclefie beatw Marice Lincoln. de dono
fa teneat omues decimas dominici de N. &c. Prior beate Katberine
““Ira Lincoln. clamans decimas illas ad ecclefiam fuam de B. trabit eum
i i placitum, &c.] Here it may be demanded that feeing the
it is between {pirituall perfons, and for tithes which are fpirituall
tings, where fore they fhould bee prohibited. Hereof three reafons
“C rendred in this writ. Firft, quia placitum predilum tangit
f‘r‘[” am et dignitatem nofiram. For all advowlons are lay fee, and
E:nﬁsﬁof th]em doe belong to the kings law, and {feeing the whole
lhel‘i t of the patron of this advowfon confifteth 1n conferring of
o tldthes to any of his chaplains, &c. And 1f the tithes be re-
] 'ed, the advowfon vanifheth as a thing without fruit or beunefit,
; therefore the ecclefialticall court cannot hold plea of them.
| 3 T 2 Duia
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DQuia tengit, &c. See the writ of indicawvit, et breve de vefio de of.
wocation: decimarum, before in this fecond part of the Inftitutes
W. 2. cap. 2. werfus finem, &8 Articuli cleri cap. 2. And if the {uj¢
in the ecclefiafticall court were for {ubfiraction of tithes, after the
right of the advow(on be tryed for the patron of the perfon that
fucth, he fhall proceed in the ecclefiafticall coarr.

2. The fecond reafon yecelded in this writ 1s, Preertim cum col.
l.:it0 earindem decimarum ad nos poffit devolvi ratione cuffodie, &3¢,
And if the tithes fhould be recovered, as hath been faid, the ad-
vowion fhould vanifh, &c.

3. Quia etiam confimiles decimas cenferimus in guibufidam dominicis,
et finiliter guamplures magnates noftri in deminicis fuis, e,

By thisit is probable, that the king {peaking in this writ for him.-
{elte and the grandees of the realme 1n the prefent time, that this
writ was in ule before the conftitution that confined tithes to pa-
1ifhes, and hereby it 1s proved that at this time the king, and the
nobles ef the realme might give their tithes to what {pitituall
perfon they would.  Laftly albeit the king and the nobles be for
honour fake named in the writ, yet the liberty of granting of tithes
cxtended at this time to all the kings {ubjeéts.

The marginall note in the Regitier 1s de decimis jepairatis, {o called
becaufe they had been granted to fome {pirituall perfon, and not
annexed to any parith church,

For the better underitanding of the opinion of Sir William Herle
in the faid book of 7 E. 3. which 1s, Ore ne poer bome fes difmes que
Jant bers de parifb s grant a que il voudra, carlevefque del lieu les averi
Flee grounded his opinion in this cafe upon the canon law, which s,
that the bithop is to have all tithes growing in lands not affigned to
any parith within his dioceffe. Yet this canon being againit thelaw
of the land, never had allowance within this rcalme, for i fuch part
of foreits as are out of any parifhes, the king fhall have them. See
a notable record, .term’ Mich. an § E. 3. coram rege Rot._1_68.
Cuméria; adjudged for the king againft the canon, and the opinion
of Herle. And this had been formerly refolved in parhiamert
inter placita coram ipfo domino rege et ejus concilio ad parliament fid
pojk fellum Sandti Liilarii, et etiam poft feftum Pafch’s anno 1?_3 E. 1.
fo. 8. int® epifcopum Carlifle, et priorem ejufdern de decimis affartorun
vocar’ Linthavait et Kirketbaeait in forefla de Enpleood. The words
of which record are, Quod decimer pradicte pertincnt ad regen, et no
ad aliui, quia fant infra bundas forefle de Enylewvocd, et quod rex i
Serchia fua pradifla poteff wvillas wdificare, ecclefias confirucre, 1768
afertare, et ecclefras illas cum decimis terrarum illarum pro wvoluniar Jis
cuicunque voluerit conferve,&c.  And E. 1. granted tithes comming
of land within the foreft of Deane, as were not within any parifh,
to the bifhop of Landafte, and his fucceflors.
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An Expofition upon the Statute entituled,
An A& for the true Paiment of Tithes.

Anno 2 BE. V1. cap. 13.

IT E noife of the diffolution of monafteries in the parliament

holden 1n the 27 yeare of H. 8. (lay-men taking {ma!l occa-
fons to withdraw their tithes) was the occafion of the making of
the ttatute of 27 H. 8. c. 20. The principall caufe of the making
of the ftatute of 32 H. 8. cap. 7. was to inable lay-men, thit had
citates or interells in parfonages, or vicarages impropriate, or
otherwife 1n tithes, to fue for {ubtraétion of tithes in the eccle-
fistticall courts, and to provide that no parfon fhould be fued, or
compelled to pay any manner of tithes for any mannors, lands,
tenements, or hiereditaments, which by the laws or ftatutes of this

realme were difcharged, or not chargeable for payment of any
fuch tithes.

This aét of 2z E. 6. 1s an a& of addition, as by the worls thereof
hereafter following appeare.

Where in the parliament holden at Wefltminfter the fourth
day of February, anno 27 H. 8. there was one act made con-
cerning paiment of tithes predially and perfonall: and alfo 1n
another parliament holden at Weftminfter, 24 July, 32 H. 8.
another act was made concerning true paiment of tithes, and
offerings : in which feverall acts, many and divers things be
omitted and left out, which were convenient and very necelflary
to be added to the fame. In confideration whereof, and to the
intent the faid tithes may be hereafter truly paid, according to
the minde of the makers of the f{aid act: bee it ordained and
enacted, &c. that not oncly the faid aéts made in the faid 27
and 22 yeare of H. 8. concerning true paiment of tithes,
and cvery article, and branch therein contained, fhall abide and
ftand in their full ftrength and vertue: but alfo be it further
enaCted by the authority of this prefent parliament, that every
of the kings fubjelts ihall from henceforth truly and juftly,
without fraud or guile, divide (2), fet out, yeeld, and pay all
Tanner of their predial tithes (1), in their proper kinde, as
they arife and happen, in fuch manner and forme, as hath been
of right yielded and payd within 40 yeares {3) next before the
making of this aét, or of right or cuftome ought to have been
Paid (4). And that no perfon fhall from henceforth (5) take
of Carry away any fuch or like tithes, which have been yeelded
or payd within the faid 40 yeares or of right ought to have

‘n payd in the place or places tithable of the fame, before he
hath Jultly divided or fet forth for the tithe thereof, the tenth
3T 3 part
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part of the fame, or otherwife agreed for the fame tithes wiy),
the parfon, vicar, or othier owner, proprietory or farmer of the
{fame tithes, under the painc of forfeiture of treble value of he
titnes {o taken or carried away.

(1) Prediall tithes.] 'This branch extends only to predil
tithics,

Patch. 1 Ja. Rot. 1119. 7n commun: banco, Int. Booth et Sius).
raze in debt upon this ftatute by the parfon of the church pro s
£.xz‘rapayffia;ze decinariyr pro cajeo, witulis, aguls, cerafis, <volemis o
2vris to have the treble value, &c, The defendant pleaded uitif
debet per patriami,and 1t was found againft him.  And it was moved
in arreft of judgement that the faid nithes of cheefr, of calfes, and
lambes were no prediall tithes, and therefore not within this
branch of the ftatute; anrd this attis penall, and fhall not be taken
by equity, guod fuit conceffum per totam curiam. And 1t was reflolved,
guod decimarum tres funt [pecies, queedam perfonales, que debentur ix
opere perfonali, ut artificio, fcientia, militia, negotiatione, Sev Queedan
pradiales, quee proveniunt ex preediis, i, . ex frultibus pradiorum, u
blada, vinwm, fenum, linwmn, canabium, Se. feu ex fruclibus arbori, u
poma, pyra, pruna, volema, cerafa, et frultus bortorum, Je. Quadan
mixte, ut de cafeo, lalle, (T, ant ex fmiiéu.r animaliu, quee juut iy
pafcuis, et gregatim pafcuntur, ut in agnis, witelis, baedis, capreol,

pullisy, &8¢, Ex pradialibus funt quaedam majores, quedam n:inula.

[Mzjores, ut frumentum, ficilo, zizania, &Jc. fenum, LJc. minores f
minuta, quidam dicknt, funt queae proven:unt ex menta, aneto, oleribus,
et frmtlibus juxta illud dictin Dominiy, Luk. 11. werf. 42. Ve, qu
dicimatis mentam €t rutun: el omne olus, et preeteritis judiciun €t char:-
tarem Deiy heaec auterr oportuit facere, illa non omitterve. Al d.cui
grod in Avglia confiffunt decime minutes in lino quee funt predias, o
Jina, lale, cafets, €t in decimis animalizm, Agis, pm’/z":, et ovibus, ducine
etiam mellis et cerae numerantur intcy wiinntas, quee funt mixte. Vi
Linawood cap. de decimis cap. Quoniam, fol. 140. wverd, talibus decimis
And the Levite (to whom tithes were afligned) thall come, and
the firanger, the fatherlefle, and the widow which are within thy
cates fhall eat and be filled. o
(2) Henceforih truly aud jufily avithout fraud or guile divi,
&c.] Trin. 44 Eliz, coram rege.  In a prohibition between Walter
Feale and Jobhn Sprat, the cale was, Walter Heale fet out s
piedizall tithes, and divided them juftly from the g parts, and foone
after carried the fame away. Sprat f{ued for fubftraction of e
{ame in the ecclefiafticall court, Heale pleaded that hee had fet
them out ## fupra, whereunto Sprat faid, that prefently after his
{etting out, &c. he carrved them away in _frandem legis. 'Ad_]udg?d
that this was fraud and guile within this act, albeit he dud
jultly devide the fame within the letter of this law. It was
further refolved, that if the owner of the corne before feveran:_:e
grant the fame to another of intent that the grantee fhould fﬂﬁf
away the fame to the end to defraud the parion, &c¢. of his uthe,
this 1s fraud and guile within this ftatute. -
(3) Within forty yeares.] 'This time of 4o yearcs b iere
fet downe becaufe it is the ufuall time for the proofe dz mai
decimandi. e
. (4) Or t_;f r{gl:t or f:g/?ame a::g[vt to bawve been }’&3‘!‘7’5‘?" ¥ E}f
The lenfe of theie words [as hath been of right yeelded} 18
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vihes to be yeelded in fpecie within 40 yeares, and the {enfe of the
words [or of right or cuftome] 13, or by rightfull cultome de modo
wimand? ought to have been patid. _

(3) And ':'/.u:et no perfon from henceforth, &g] Albeit this branch
Joth not give the forfeiture to uny perfon in certaine, and
derefore 1t was pretended that the forfeiture fhould be given to
e king,  And thereupon, upon this branch, the attourny generall,
Hil, 29 Eliz. did exhibit an information in the exchequer againgt
Wood of Cambridgethire for tais treble forfeiture for carrying
away lis tithes betore they were jultly divided., The defendant
plca'd::ci not guilty, and by a jury at the barre he was found guilty,
and in arteflt of judgement 1t was moved that in this caie the for-
frure was not given to the king, for that the words of the a&t be,
ender the paine of the forfeiture of the treble value of the tithes {o
czken away. And whenfoever a forfeiture 1is given againit him
that doth difpofiefle, &c. the owner of his property, as here he doth
of his tithes, there the forfeiture 1s given to the party grieved or
difpoficifed, and the rather for that thisis an additionall law, as hath
b.en faid, and made for the benefit of the propriator of the tithes,
And fo 1t was adjudged by Sir Roger Manhood and the whole
court of the exchequer Pafch. 29 Eliz. And this was the firlt leading
cate, that was adjudged upon this point, and ever {ince 1t hath been
received for law, and the party interefted 1n the tithes doth in an
aditon of debt recover the treble value. And {fo 1t was alfo ad-
wdged Hil, 40 Eliz. Rot. 69g9. where Rob. Bedell and Sarah his
wite m the right of his wife joyned in an altion of debt for the
wreble forfeiture. A record well examined and adjudged, and
worthy to be a precedent. In which cafe it was refolved tnat the
cenerzll allegation in the coung, that the defendant avivo 38 Eliz,
Sreny pcriinavit 20 acras terre, Sc. €t gquod decimer inde atti-
st ad weleiem 150/ without thewing what kind of graine, was
ucod.

And be it alfo enalted by the authority aforefaid, that at all
tmes whenfoever, and as often (6) as the faid prediall tithes
thall bee due at the tithing time of the fame, it to be lawfull to
every party to whom any of the {faid tithes ought to be paid, or
his deputy or fervant to view and lee their f{aid tithes to be
dtly and truly fet forth and fevered from the nine parts, and
the fame quietly to take and carry away. And if any perfon
carry away his corne, or hay, or his other prediall tithes before
the tithe thereof be fet forth, or willingly withdraw his tithes
of the fame, &c, that then upon due proofe thereof made be-
fore the {pirituall judzre, or any other judge, to whom hereto-
fore he might have made complaint, the party {o carrying
awayy withdrawing, letting, or {topping fhall pay the double
value ( 7) of the tenth, or tithe fo taken, loit, withdrawn, or
terryed away, over and befides the cofts, charges, and expences
(8) of the fuit in the {fame, the fame to be recovered before

ihc ecclefiafticall judge, according to the kings ecclefiafticall
wes, .

3 T 4 (6) That
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(6) That at all times avbenfoever,s and as often, &c.] The firf
part of this branch 1s declaratory of the common law, becaufe for
the flopping of his way, &c. an aétion of the cafe did lye at the
common law,

() Shall pay the double valve, &c.] The reafon why the double
value, &c. is by this branch to be recovcred in the ecclefiafticalt
court, where by the former branch, the parfon, &c. at the commop
law fhall recover the treble, is, # for that 1n the ecclefiafticall coury
hee {hall recover the tithes themielves, and therefore the value
recovered in the ecclefiafticall court is equivalent with the treble
forfeiture at the commion luw.

(8) Befides the cofts, charges, and expences, &c.] So as the
{uit in the ecclefiafticall court is more advantagious then the fuit
for the treble forfeiture at the common law: for at the common
law he fhall recover no cofils, but. he fhall recover in the eccle.
fiziticall court co'ls and expences. But then 1t 1s demanded,
whether in an action of debt for the treble value at the commen
law, if the plaintiffte be nonfuite, or if the verdilt pafie for the
defendant, the defendant fhall recover his cofts by the ftatute of
23 H. 6. c. 15. And the anfwer is, that in that cale he fhall re.
cover no colls, and fo it was adjudged. Trin. 43 Ehz. iz commun
besco, inzer Dounton plaintiffe in debt upon this itatute, and S. Moile
Finch defendant, that this action of debt is no aion of debt withm
the ftatate of z3 H. 8. becaufe it is neither upon a {pecialty or by
contraéts neither is this acion upon this ftatute any action for
wrong perfonzll immediately done to the plantifte, for it 1s a nox-

el
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Jrihzce, wiz, a not-{etting out of thetithes, Trin. 42 Bz, in commuu

beico aljudeed in an allion of debt for rhe treble valee upon this
Latute, not guilty, or #ib/] debet are good ufes, and fo upon the fratuie
oi 5 Eliz. upon perjury.

And be it further enacted, &c. that all and every perfon
which hath or fhall have any beafts or other cattel tithable (g,
going, feeding, or depafturing in any waft or common ground,
whereof the parifh is not certainly knowne, fhall pay their
tithes for the increafe of the faid cattel fo going in the faid walt
or common to the parfon, vicar, proprietory, portionary, owner
or other their farmours or deputies, of the faid parifh, ha.m\er,
towne, or cther place, where the owner of the faid cattell inha-

biteth, or dwelleth.

(0) AN and every perfon awhich bath or fball hawve any beafts or
cther cattel tithable, &c.] Where the king ought to have the
rithes within the walts or commons in his torelts, which are not
within any parifh, this branch giveth the tithes of the

cattle to the paifon of the parith where the owner dwelleth.

Provided, &c. that no perfon fhall be {uad, or otherwile com-
pelled to yield, give, or pay, any manner of tithes for any man-
nours, lands, tenements, or hereditaments, which by thf: _lawes
(10), and ftatutes (11) of this realme or by any prmlﬁdgi_
or prefcription (12) are not chargeable with the pa)me‘Ii}t_ 01
any fuch tithes (13), or that be difcharged by any compo 11101
. \
reall (14). (10) B

increafe of

g, .
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(10) By the lawes of the rm!..wq, &c.l] (and fo {peaks the
fatute of 32 H. 8. cap. 7.) 'Ihatis, by the common lawes and
caltlomes of the realm, terre_funt indecimabiles : hereof you may read
divers examples lib. 8. fol. 48, 49, 81. _

Note, that tithes fhall not be payd of any thing that 1s of the
fubltance of the earth and are not annuall, as of quarries of flone,
wrfe, flageges, tynne, lead, brick, tyle, lyme, marle, coales, chalke,
pots of earth, and the like, nor of bealts that be ferw natura, as
deere, &c. nor of agiftment of {uch beaflts, as the parfon hath tithe
of, nor of cattle that manure the ground; but of barren beafts he
fall have tithe for agifitment, or herbage of them, unlefle they be
nourithed for the pale or plough, and foimployed. Mich 41 & 42
Eliz. coram rege in prohibition Zzs. Greene & Hull. & Mich, 37 &
18 Eliz. inter Grifman & Lewes iz communi banco. Nor of rakings
left without covin, nor of after pafture. No tythes fhall bee payd
lor fjlva cedua 1imployed to hedging or for fewell, for maintenance
of the plough or pale. Nor for the herbage of meres, bawkes, nor
fearne, locks of wooll, or ftubble, &c. but are freed thereof by the
common law and cuftome of the realme. Z#ide Hil. 8 Jac. coram
rege 'Tho. Baxters cafe. And in that cafe it was refolved and ad-
judged, that a parfon fhall not have two tithes of one land 1n
one yveare, as of corne, and of the ftubble or herbage, of hay,
and of the after-pafture, ez fic in fimilibus. But if the {oyle of an
orchard be fowne with any kinde of graine, the parfon thall have
athe of the fruit trees and of the graine, for they be of {everall
and diftinét kindes. But if he pay uthe for the fruit of the trees,
and after cut downe the trees, and fell them in billet, or faggot,
he lhall pay no tithe, for they beec not of {everall kindes.

II'a man pay tithe for his corne, and after grindeth the fame
corne at @ mill within the fame parith, no tithe meale fhall be payd
thererore,  Vide drtic® Cleri. cap. 2.

Decimam partem feparalis de cunitis frulibus quee mafcuntar in terva
i wenos frngulos, 8¢, Deciman: fiumenti tui, et wini, &e. Thou
halt tithe all the increafe of thy {eed that the field bringeth forth
yeaie by yeare, as of corne, wine, &c.

Regiiter 54. b. F.N.B. 53. E. Brooke Difmes. 16.

All canons and conftitutions made againft the lawes &c. of the
reale are made void.

(11) By the ffatutes, &c.] Viz. 27 H. 8. cap. 20. 31 H. 8.
Gp. 13. 32 H. 8. cap. 7.

(12) By prefeription,}) 'The orders of Ciflercienses, Templarii, ot
Hopitularii decimas preediorum fuorum, que propriis manibus ant fumnp-
libus cxcoliunt, non tenentur folwere, €&9c. ~ Pide Dier, 10 Eliz. fol. 277,
273, & 2 H. 4, 5. cap. 14.

This priviledge to thele three orders of religion was granted to
tem by the councell of Lateran, anno Domini 1215. & anio 17.
Jobannis regis, and was allowed by the generall confent of the
realme, but this priviledge extendeth only to the lands which they
had before that generall councell.

Pope Innocent the third by his bul difcharged thofe of the order
ot Premonftratenfes of the payment of tithes of fuch lands as were of
their Owne manurance, or other improvement. Note, about the
yeare of our lord 1150. moft of all religious orders were exempt
' payment of tithes out of their pofleflions kept in their owne
hands. * Which pope Adrian the fourth about that time reitrained

10
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So refolved 3
Mich. 21 & 22
Eiiz. coram repLe

. per Wray chicte

juftice & totam
curtam, F.N,B.
53.g. Regift. 54.
b. Rot. parl. g1
k. 3. nu. 57

7 H. 12 H. 8.
4. b. 4. nu. 1073,
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Deut. 14. verli

22, 23.

25 H. 3. capa
Igi

Innocent the 3.
in epift, decreta-
1i. lib. x. pag.
262, Vid. 38 E..
3. 0. a.



6r2
= H, 4. cap. 4.

»SH. &, cap.16.
Vid., 25 H. 3.

‘Cﬂn- T‘II
&

vid. 11 H. 4. 76.
2z H, 5.5, 6,

Y.oomunire.

ey
h
Ln
Lov
L_J

Vii. Dicr 10
Yhe, 277, 273,
Vid. 25 H. 3,

€1l ]'.E:'.
Viide 1. Eliz.
g il 147,

YW oltons cale.

oaer. tir, de Ece
zi, ;:::‘I! fllE:- cap. .1,
I)- by Lindwood

'
J5. YUro.

3!‘.}.
*Orarat,
Toxmr, t1t de of-
e, 1udicis ordi-
fate CAD. 4. CUTI
v.ae Lindwouod
rol, 121, verb.
Tesitima. Rot,
Clau. 30 H. 1,
Y. 4. 10 turri
f.ond. Pat,

13 E.1.m.11.
1b. de menitura
¢pifcoyy Ll

~ E. 2. In mem,
Scaccarii. ['r.
-6 E. 2. 1b.
proces verf,
eplicopuni,
Ceflr, Hil. 5 E,
4 INL com-
munia Rot, 47.
L&rChEL'Criut.‘: de
Yorles cale,

4 Regiit. 33,
F.N.B. 41. g,

8 E. 4. 24

15 H. 6. 14.

b Doét. & Stud.
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to Ciffercien s, Templarii, et Hofpitularii, and that all other orders
fhould pay tithes, &c.

By the ftatute of 2 H. 4. notonly the Ciftercienfes, but all othey
religious and feculars which put any bulls in execution for difcharge
of tithes of their lands in the hands of their farmours fhould be iy
danger of a premunire.

By the ftatute of 28 H. 8. 1t is enalted that all bulls, briefes,
faculties, difpenfations, of what names, natures, or qualitics what-
{ocver they be of, heretofore had or obtained of the bifhop of Rorne,
or of any of his predeceflours, or by authority of the fea of Rome,
by or to any fubjelts, refiants, or bodics politique or corporate of
or in this realme, or of or 10 other the kings domirions, thould from
thenceforth be clearcly voyde, and of no value, force, tirength, nar
vertue, and fhould never after thar alt be ufed, admicted, allowed,
picaded, or alledged 1n any places or coarts of this realme or any
cther the kings dominions, upon paine contained 1n the ftatute of
premunire, &c. This 15 a generall law, and plenanly and ftriétly
penned againit all bulls, &c. 'True 1tis, that there are fome ex-
ceptions or qualifications in the a&t, which you may read there;
but theie 1s no exception or qualification therein for any difpen-
{ation or difcharge of not payment of tithes by any bull of the porpe,
And we are of opinion, that the pope by his bull could not dif-
charge any fubjeét of this realme of payment of tithes, for i1t fhould
be againit the liberty of the fubjeét, when he had liberty to grant
his tithes to what {pirituall perfon he would, and agamnit the nght
ot the perfons, &c. of parithes, after parochiall rights wer
eitabhthed. ]

This act of 28 H. 8. extendeth not to general councells, but leave
thcm as they were before, but all canons (as elfewhere hath been
faid) which are againft the prerogative of the king, the commen
law or cuftome of the realme, are «f no force. Let not therefore
only ferjants, apprentices, and attournyes, but the parties themf{elves
be well advifed how they plead or alledge any bull, briefe, faculty,
or difpenfation from Rome, &c. which is not warranted by this ad,
the punithment being fo penall as a premunire, if they plead or
alledge any bull, &c. againft that att.

And in {fome caies, this maketh for the clergy. By the canon
Jaw parifh churches are to be repaired by the parfons of the parith,
but the cuftome of this realme being that the parifh churches are ©
be repaired by the parifhioners or inhabitants of the parifhes, this
canon bound not the clergy. |

Al{o by another canon, neither arch-bifhop nor any other of the
clergy could by their teftament bequeath any thing wherein he had
property in the right of his church; but this being contrary ©
the cuftome of the realme originally obtained by the bifhops of
this realme for themfclves and their whole clergy, for whichat
this day a recompence is given to the king, as elfewhere we have
fhewed. . _ o

(12) 2 Preferistion.] As modus decimandi, lands given Ip fatis-
faction, &c. . » And a country may prefcribe to be quit of tithes,
or in non decimands. But for the better under{tanding both of this
ftatute, and of our books, it i1s good to be knowne what the time
of prefcription for tithes is by the caron law, and by what autho-
rity. And the time for prefcription in that cafe is forty yeares, by

which time of prefcription a fpirituall perfon may gaine b)'a;l‘:
C
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gnon law a right of tithes in another parith, &c. ¢ And this pre-
ription hath this ground and warrant by a decretall epiftle of pope
slexander the third, azme Domini 1180. But this canon being
againit the common law which alloweth no prefeription unlefle it

053
C 20 H. 6. fol,
17+ aCe preferipa
tion per le ley de
St. Eglifeeft g4o.
ans, et en noftre

he time out of mind of man, never had allowance in England.
4 Of prefcription according to the common law, you may read in
te firft part of the Inftitutes fe€t. 170. at large. And the epiitle
decretall of pope Alexander we have thought good to recite /12 hec
werba, diexander DMauricio epifcopo; Ad aures noftras te fignificante
peruenit dnas €CC/€/&I5‘ _/prfn:{ Jub examine tuo litigare fuper decimnis,
guas una eccleftarum in alterius parcchia 40 arnis poffedit, ac per hoc
ptit gjus acltionem  extentam, altera wera wolens eas jure parochiali
(vincere preeferiptionem non debere fibi obeffe proponit s ideo quid juris
it in boc cafu tua nos duxit frateruitas confulendos. Tuce itague jra-
prnttati literes prrﬁﬁmiéu: ennotefcat, quod Jure * divino et humano
nielicr ff conditio poffidentis, quoniam * quadragenalis praferiptio omnen:
frovjis acticiem Jecludry,

¢ Mich. 43 & 44 Eliz. In a prohibition between Nowell and
Hicks vicar of Edmonton in Midd. the plaintiffe in the prohibition
alledged a cuftome within the {aid parifh of Edmonton time out of
mind of man to pay for every lambe a penny, &c. And ifflue was
taken upon the cuitome, and the jury found, &c. before twenty
yeares laft palt time out of mind, that there was within the faid
parifh fuch a cuftome, and modus decimandi; butr for twenty yeares
llt paft by reafon of fuits and troubles, the inhabitants of the faid
parith had payd tithe lambs in kinde. And in this cafe thefe two
points were adjudged. Firft, when a cuftome doth create an inhe-
iitance, this cannct be waved or adnulled by payment or other
natter zu paﬁ!:. 2. Albeit that the zodus decimand: had not been
jeelded or payd by twenty yeares, yer the prefcription may be
geaerall, for that the cultome once eitablithed doth continue. As
it a man hath 2 common of pafture, &c. and taketh a leafe of the
];nd, &c. for many yeares, yet after the yeares ended he may pre-
kinbe generally ; for the inheritance of the common continued:
and 1f the law fhould be otherwife, it were dangerous for the parties
that doe prefcribe for one yeare, and tenne or twenty yeares, &c.
15 all one 1n judgement. of law. And {fo herewith doe agree the
books 1n 15 B, 3.tit. judgement 133. ina writ of mefne. 14 K. 3.
ihider 53

Lamundus de mortue mari attachiatus fuit ad refpondendum Fobanni
de Segrave ef Chriftiane uxori ejus, quare impedit eos babere libevam
chazeant n bofco fio de Kinkefawood pertinen’ ad manerium fuum de
Salefden quod lenent de rvege in capite, et quod habent ex feoffamento
Hugenis e Plefye quondam domini dicii manerii. Edmundus dicit
juod Rogerus pater fuus obiit [eifitus inde tenend’® in fuo feperali, et quod
fradictus Hugo tempore quo feoffavit pradifios Fobannem et Chrifti-
wiam de dicto manerio, non fuit feifitus de diéla chacea. Et de hoc
tomt fe fuper patriam, et praed’ Jobannes et Chriftiana fimiliter. fur’
dcint guod Fobannes de Plefly pater preedi&ii Hugonis de Plefly fuit
f"‘;/fffff de pradifla chacea dum jfuit dominus difli manerii, et
dicunt quod diffus Hugo «woluit ibidem fugaffé, pofiquam predic-
Wi manerium perwenit ad manum fuam, fet Rogerus de mortuo
naAre ipfom impedicvit et non permifit. Er dicunt quod Hamo le
Strange, et Huso de Turbervile parentes uxoris ipfins Hugonis ex rogatu
ins Hygonis wenerunt ad manerium de § totefden, et pradiffam chaceam

Junul

ley neft vailent,
prelerip. per C,
ans, 2 L., & 151
6 E. 4. 3.

d 1. parr. Infti,
tut, ety 170,

% Ture Canonico,
# ‘I'his 15 le ley
de St. Efglife
mentioned in
20 H. 6.

€ Mich. 43 &
A4 Eliz. coram
ree,

E
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Mich. ¥3 E. 1.
in banco Rot.
11g. Salop.
IFree chale ap-
pendant al mane
notr,

I{fue, non fuit
feifitus.

Veardict, -
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ruptio non tollit
praeferiptionem
femel obtentam.
INote an Inter-

Sfimul cum praediflo Hugone intraverunt nomine ipfins Hugonis cup .
et armis, €f in ea cum €quis et armis pcr tres dies fugaverunt gy
Multiplex inter~  Zmpedimento predifli Rogeri de mortuo mari aut bominum fuorum,
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fuit
‘E"HE

Iy
queftt’ jur’ T, dicunt quod illud fecerunt tempore pacis, et aéf?w im.

oy . * .L £y
pedimento pradicti Regeri aut bominum fuorum eo quod diflus Ropy,

nefcivit quod ibi fugawverunt, et quod ab co tempore dictus Hugo NG gy

ruption to chace fugawit ibi; quia quotiefcung; fugare ibidem <volutt, ditius Rezery;

15 no difieifin
thereof, bur at
the will of the
OWNeYy.
Judzement.
~eifina bona Jde-
bey efle pacifica,
nlich. =2 k. 2.
CHTAMN Iroge,
Vdarw. 111 mon-
insaveirunt.

vota, 2nte Con-
oueitum,

Mote a potlethion
heyvond time of
myemory {hall
not {tand, but
give place to

| aw,
Confuetudo [icet
$1T MaInNa 3u-
thoritatis, nun-
nuIMm Lamen
prejudicat veris-
L.t
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Tritte ]E E. I,
banco rot. 50,
Norft,

Nota prolepo-
raviis.
Ingarennatum
pertinet tugare,
Verdict (peciall,
Belium de Lewes
48 H. 3. anno
Dominiy 1204,

petierunt judicinm funm per attornatos fuos.

ipfum impedivir,  Poftea term’ Trin® anne 20 wenernnt parte, ¢ |

Fudicium redduum, Gucd
quia Fobaunes de Plefly furt de chacea feififus fanquam pertinen’, 5, |
£y pofica dictns Hzfga rer tres dies continue lempore paces Joifinam frein
obtinuit abfque impedimentio Rogeri de mortuo mari, aut alicujus jayey |
fuorum, per quod widetur cur’ quod feiftna illa ¢ fuficiens, bona, ot taci.

fica in boc cafius confideratum cff, quod Edmundus injufle impedivit digy

N

Tobannein et Chriflianam de preediéla chacea, ef ipfi ve’ chaceam illan
dampn’ 100 5.

The mannour of Brimioreen and Norton was ancient demefpe, |
and in the kings hands, and William of Brimingham and his an.
ceitours time out of minde and before the conqueft had taken tol
alwell of the tenants of the faid mannour as of others, whereupon
judgment was given, as it appeareth in the record 1in thefe words:
Et guia manifefte conflat, S c. quod manerium de Brymmefgreen et Noron
ef de antiguo dominico corone Anglie, et a tempore quo non extat ne- |
moria, extilit in feifina progenitorum reg’ quondam regum Anglic, i
adbuc i _feifina demini vegis nunc exiftit.  Et bomines d2 eodem manrio

ftcut et cateri bomines de antiguis dominicis coron® demini reg’ gl

effe deleant o praflatione theolonii per totum regnum dnglie, ut predi-
tum eft, LS'c. Et fuper boc wifo et lecTo recordo piaciti preedicti manifii:
patet quod predict Willielmus de Brimingham recogrovit quod ipf: it
anteceflores fui bhabuerunt mevcatum in preedifta wvilla de Brimingnr,
et theolonium de omnibus mercandifis in eadem villa, de guibis theoloniun
preffavi deberet, perceperunt et habuerunt, et etiam de bominitui &
Bremelgreen e Norton, quam de aliis ibidem wendentibus et ementibis
ante Coingueflum, et [ine temporis interruptione, et quod ipje flatim
eorunders antecefforum continuavit diftringendo et percipiendo ab eifin
bominibus theolonining tam pro minmetis, ut pro wiltualibus e ait
neceflariis fuis, quam de aliis quibufcungue mercandifis ficut de aliit
mercatariis.  Confideratum eff qudd preediéti Richardus, Robertus, fr
bannes, et omnes alii de manevio prediélo, quiet: fint imperpetuin @
prafiatione theoloniti in willa predifta preflandi fecundum lgen ¢
conjuctudinens 1u regno u 1tat’, et guad' recuperent damna, quee raxfﬂf_w'
per difcretionem jufliciarior’ ad «wigint marc’. Et pradilius H”:f{ﬁff-
mus pro injufla continuatione, ufuvpatione antecefforum fuorum in mifin
cordia. Et iubibitum eff cidem Willielmo ne homines de manerio pre
difto de catero diftring’ ad theolonium in difta willa de Brimirgh
prefland’ contra legem et confuetudinem preediélas, E9 ¢, ,

Abbas de Sanéto Edmundo implacitar Rogerum de Bigod com’ Nrf
771 C/C+ ﬂffgf 'y et ducs alios pro cagtione duorunz leporariorum jfcr;r.'mf i
villa de magna Thorpe. Comes dicity quod dicta wvilla eft infra preaii:
tum demid’ bundredi fii de Evfham quod tenet ingarennatum prout Rogers
avanciddus fiuus, cugus hares ipfe eft, illud tenuit, et quia invenst prad
tum abbatem ibidem fugantem, ipfe cepit, &c.  Abbas dicit guod ralit®
2errarwm fuarum ibidem ad ipfumn pertinet fugare, prout omnes _ﬁ?‘mfffd'
Sores fui ibidem fecerunt, e Ideo wen’ Jur® qui per /jﬂve‘cia.’e i
didfum dicunt, quod abbas et prediceffores fui folebant ante éﬁ!ﬁ:r::%

Lot
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[apes shidem femper fugare. e, Et dicunt guod tam Rogerus comes,
sqam Rogerus nunc 1pfum abbatem et homines fuos fwpe impedi-vit ibidem
:ﬁmra. et leporarios fucs furripuerunt.

i b(13) Not chargeable by payment of tithes, &c.] As by unity
of poffeflion. lib. 2. fol. 46, 47, 48, 4g. lib. 11, fol. 10, 11,

, 10,

I+(1 1) Difeharged &y any compofetion reall, &c.] Kither before
tme of memory, or within ume of memory, that is by parfon,
patron, and ordinary. /F//de 8 H. 6. 22, 23. g H. 6. 17. 41 E. 3.

- 17 E. 3011, 38 E.3.6. 8. 12z H. 4. 13. 19 H. 6. 75. 32 H. 6.
!4:341—{. 6.36. 31 H. 6. 28. 35 H. 6. 5. a. 37 H. 6. 25. 1 E. 4. 6.
g . 4. 14. 18, 14 Fl. 7. 3. 20 H. 8. 7. 27 H. 8. zo, 21.

Concrirdia facia inter Willichnuam Mallet et retorem: eccisfice de Aure
Leiton Bathon, et Wellei’ diocef” ex una parte, et * nobilem virum Fo-
bannent de Ackon mil’ ex altera parte, de * modo decimandi omnia fnfra
prarockiam de Aure per confenfum epifcopi et capitul’ Bathow® unde placi-
tat’ fuit prius in curia Gantuar’. Nota.

Provided, &c. that all fuch barren (135), heath (16), or waft
(17) ground, other then fuch, as be difcharged for the payment
of tithes by act of parliament, which before this time have lyen
barren and payd no tithes by reafon of the fame barrennefle,
and now be or hereafter fhall be improved and converted into
arable ground or meadow, fhall from henceforth, after the end
and tearme of {even yeares, next after fuch improvement fully
ended and determined, pay tithe (18) for the corne and hay

jorowing upon the fame, any thing in this act to the contrary in
{21y wife notwithitanding.,

(15) Barren.] Terra
P:Hf."zw: forens Sructum.
Yantur coucne,

§ Butitis not only fo ftri&tlytaken in this a&, but hath alfo 2 more
¥reltrained fenfe. For albeit it doth yeeld fome fruit, yet tf it be
kharren land, quoad agriculturam, as to tillage, which this branch
gmeant to advance, it is within this adt, for albeit barren ground
(25 10 tillage) doth pay tithe wooll and lambe, yet is it within this
R2cl, and this appeares by the next provifo in this aét for the payment
goi fuch tithe as during the feven yeares before the improvement
#vis payd.  But yet if the ground be not apt for tillage, yetif it be
BU0U/ueply narura barren, it 1s not within this at.  As if a wood be
Jitubbed and grubbed, arid made fit for the plough, and imployed

tﬂlﬁmrggnto, yet thall ic pay tithes prefently, for wood-ground is terra
/et /15, ot [f@cunda,

Jerilis ex wi termini eff terra infacunda,
Virgil  Infelix lolivm, et fleviies dowmi-

Devenere locos letos, et amena virsta
Fortunatorum nemorum, Jedefq; beatas.

And fo was it refolved Hil.

poctiant Houghton by the whole court of common pleas.

[na prohibition between Sharin gton and Fleetwood for tithes n

I’WE:II in the county of Lancafter, it was refolved, that if marifh

B “idow, or other land for not cleanfing of the trenches or fewers,
Pt by {uddaine accident or inundation of waters be furrounded 3 or
I/ lhutbandry or unprofitable negligence any land become over-

yunne

4

g9 Jac. reg. upon the motion of

Mich. g9 E. 1. in
banco rot. 63.
Somerfet.

* Niles e(t nobi-
lis.

¥ MNodus dect-
mandi perrealem
compofitione:n.

'The fifth addi~
tion, with a
provifo.

D]Cr, ZEHZn fﬂl-
170, 171, lib.
Int. Coke 462,
4013
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6 E. 6. ex libro
Bendloes.

Virgi Aneid.

Hil. 48 Eliz, com
LaIn regte
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Sfimd cum pradildo Hugone intraverunt nomine ipfins Hugonis cum equis
et armis, ef in €a cuhz equis €& armis per Ires dies fugaverunt abjque
Multiplex inter~ zZmpedimento praedifdi Rogeri de mortuo mari aut bominiem fuorum. E;
ruptio non tollit qreefst’ jur’ (e, dicunt guod illud fecerunt tempore pacis, et abfque in.
{:;Srlplxssgmm pedimento pradidi Regeri aut bominum fuorum eo quod difus Rogerus
Note an inter-  aefeivit guod 1b: JSugaverunt, et qiod ab 2o lempore dictus Hupo BUNEC Han

ruption to chace fugawvit ibi; quiz quotiefiung; fugare ibidem woluit, ditius Rogerus

15 no djﬂ;:;:iﬁn ip/&;;g z'z;.rpm’iwfr. Pr:ﬁea term’ ‘Tri:f:’ anne 20 wencrint partes,
lhErEL::i', ut at p.etz'armzf jﬂd,{fmm ﬁ;:mx per atlornatos ﬁm.r. yﬂtﬁffﬂ?ﬂ redditum guad
t}'lc W]“ Df thﬁ " e / . [{ P[ + a} b * Ly ; .

wner. quia jo bannes de effy fuit de chacea Jeifitus tanqueam pertinen’, &,
Tudgement. £t pofiea dillnus Hugo per tres dies continue tempore pacis foifinam Sfuan:

~eifinabonade-  obtinuit abfque impedimentio Rogeri de mortuo mari, aut alicujus parey
T}h ;].{liuzp?:f iitia. _ﬁzara:w, per g ;{5,’{ ry:‘dffzzr cur’ quod feifina illa eff _/jt’fjfci:;z.s:, bona, et paci-
e roie fica in boc eajfu: confideratum eff, quod Edmundus injufle impedivit difles
1 e "o * ’ . . ‘ .
Warw. in mon~ Jobannem et Chriflianam de pracdifla chacea, et ipft ve’ chaceam illan et

friaverunt. damp;z’ 100 5.

The mannour of Brimicreen and Norton was ancient demefne,
and in the kings hands, and William of Brimingham and his an.
ceftours time out of minde and before the conqueft had taken toll
afwell of the tenants of the faid mannour as of others, whereupon
judgment was given, as it appeareth in the record in thefe words:
Et guia manifefte conflat, S, quod manerium de Brymme/green et Nevton
e/ de antiguo dominico corone Anglix, et a tempore quo non extat me-
moria, extitit in feifina progenitorum reg’ quondam reguin Anglic, ef
adbuc tn feifina dewmini regis nunc extftit. Et bomines d2 codem mantrio
freut et cateri bomincs de antiguis dominicis coron® domini reg’ gquict:

Nota, ante Con- aﬁ deleant a prd_;/?m‘faﬂﬁ 1heoloniz per tolin yegrum /j’ngficz*, ut pm’df'.f-

r{;jt:i'fu:ﬂ. (T ZN {?/21, ES?C‘. .El‘ﬁcfpﬁ'?' rf?ﬁtf' ‘U{/-‘B £ [E:f?ﬂ ?‘Efﬂi'dﬂpihdti pr:&'ﬁ’fﬁi ?!Iﬂffffﬁyfﬁ
ii::'fr‘u;zl 2?-1;]: :}}“ patet guod prediid’ Willielmus de Brimingham recognouit g::a{f ipfe et
v il anteceffores fui habuerunt mercatum in pradidla villa de Briminghan,
not ftand, vut & theclonium de omnibus mercandifis in eadem villa, de gieibus theolontum
zive place to presfari deberet, perceperunt et habuerunt, et etiam de hominibus de

bawv. ‘ Breme/ecrcen et Norton, quam de aliis ibidem wendentibus et ementibus
Confuetudo licet - h

fic mazne su- R Congueflum, et fine ‘f.‘,’mpafﬁ z":zferrupz‘iaﬂe, et E{H%a’ 1pfe /z’{z!;w;

thoritatis, nune Eorandeni anteceflorum continuavit diftringendo et percipiendo ab ¢ifden

quim tamen bominibus theoloninm, taws pro minuiis, wt pro wiltualibus et alis

preejudicatveri-  peceflariis fuis, quam de aliis quibufcungue mercandifis ficut de afif'.r

Latt. mevcatoriis. Confideratum eff quod prediéii Richardus, Robertus, [o-

[ 655 ] bannes, et omnes alii de manevio predifio, quicti fint imperpetunin a

prafiatione theolonii in willa praedifie preflandi fecundum Jegem et

conjuctudinem in regno ufitat’, et quod recuperent damna, quae 1axXaHIr

per diferetionemm jufficiarior’ ad wigint marc’. Et praedillus W’?f{m{—-

auus pro imjufla continuatione, ufurpatione antecefforum fuorum 1 miferi-

cordia. Et inhibitum eft sidem Willielmo ne bomines de manerio pre-

d1ct0 de caxtero d.f/z’riﬂg’ ad theslonium in diffa willa de .Br!mmgiﬂfﬁm

prefand’ contra legem et confuetudinem preedidlas, Se. .

Trine 13 E. 1. Abbas de Santo Edmundo implacitat Rogerum de Bigod com’ Norff

;?’“3; rote 5O.  mmarefc. Angl’, et ducs alios pro captione duorum leporariorum Juorum i}z

N?}It . -prﬂ'lepﬂ- villa de magna Thorpe. Comes dicity quod dz.:.,‘?a villa efl infra pracin

T tum demid’ bundred: fui de Evfbam quod tenet ingarennatun: prout Raogerus

Incarennatom  @Vunctilus fuus, crujus haeves ipfe eff, illud tenuit, et Ui f:z-w'f:zf 4 "ﬁ’{f’; 3

pertinet tugare.  tum abbatem ibidem Fugantem, ipfe cepit, Ec. Abbas dicit quod ratitit

Verdict fpecialle 400 Juarum ibidem ad ipfum pertinet fugare, prout 0mnes pred ct/-

Bellum de Lewes T ibid _ £ 2 > % oo er/ﬁe:fa[f Qerie

48 F. 3. anno /are.r Jui 101dem ﬁc‘é’? unt, Je. co ven jur g 2 s &
Doinini, 1264 @ium dicunt, quod abbas et predeceffores fui folebant ante beliuen

Lewes
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[oapes ibidem femper fugare. e, Et dicunt quod tam Rogerus comes,
suam Rogerus nunc 1pfum abbatem et homines fuos fape impedivit ibident
ﬁ.m;-g, et leporarios fuos furripuerunt.

d(13) Not chargeable by payment of tithes, &c.] As by unmty
of poflefiion. lib. 2. fol. 46, 47, 48, 49. hb. 11, fol. 10, 11,

10,
H(:_{_) Difcharged by any compofetion reall, &c.] Iiither Dbefore
sme of memory, or within time of memory, that 1s by parfon,
patron, and ordinary. JFide 8 H. 6. 22, 23. 9 H. 6. 17. 41 E. 3.
2717 BE. 3. 11, 38 E. 3.6. 8. 12 H. 4. 13. 19 H. 6. 75. 32 H. 6.
+.34H. 6. 36. 31 H. 6. 28. 35 H. 6. 5. a. 37 H. 6. 25. 1 E. 4. 6.
$ 1. 4. 14. 18. 14 H. 7. 3. 20H.8. 7. 27 H, 8. 20, 21.

Cencordia fadta inter Willichnum Mallet et retorem ecclofice de Anre
Jeiton Bathon, et Wellen® dioce/” ex una parte, et * nobilem virum Jfo-
hannent de Ackon mil’ ex altera parte, de * modo decimandi omnia infra

parcchiam de Aure per confenfum epifcopi et capitul’ Bathow’ unde placi-

tal’ fuit prius in curia Cantuar’.  Nota.

Provided, &c. that all {fuch barren (15), heath (16), or waft
(17 ) ground, other then fuch, as be dilcharged for the payment
of tithes by act of parliament, which before this time have lyen
barren and payd no tithes by reafon of the fame barrennefle,
2nd now be or hereafter fhall be improved and converted into
arable eround or meadow, fhall from henceforth, after the end
and tearme of feven yeares, next after fuch improvement fully

ended and determined, pay tithe (18) for the corne and hay

«rowing upon the fame, any thing in this act to the contrary in
2y wife notwithitanding.

(15) Barren.] Yerra
pullune forews [fructum.
RARIUe GUOH L,

Butitis not only fo ftriétly taken in this at, but hath alfo a more
reltratned fenfe, For albeit it doth yeeld {fome fruit, yet if it be
barren land, quoad agriculturam, as to tillage, which this branch
meant to advance, it is within this at, for albeit barren ground
(1s to tillage) doth pay tithe wooll and lambe, yet1s it within this
ﬂf_}: and this appeares by the next provifo 1n this act for the payment
of {fuch tithe as during the feven ycares before the improvement
wis payd.  But yet if the ground be not apt for tillage, yet it 1t be
Wt fuapte natura barren, it 1s not within this a&t. As if a wood be
ttubbed and grubbed, and made fit for the plough, and imployed

t}mcreunto, yet thall it pay tithes preiently, for wood-ground 1s lerra
Jeridlis, ez [facunda.

ferilis ex wi termini ef} rerra infaccunda,
Virgil.  Infelix lolium, et fleriies domi-

Devenere locos L:ffa.r, et amena virzta
Fortunatorum nemorum, Jedefq; beatas.

And fo was it refolved Hil. g Jac. reg. upon the motion of
Serjant Houghton by the whole court of common pleas. |
fn 2 prohibition between Sharington and Fleetwood for tithes in
Urwell in the county of Lancafter, it was refolved, that if marifh
Meadow, or other land for not cleanfing of the trenches or fewers,
o by fuddaine accident or inundation of waters be furrounded ; or
Y lllhufbandry or unprofitable negligence any land become over-
Iunne

4

Mich. g E. 1. in’
banco rot. 63.
Somer{et.

* Miles eft nobi-
lis.

% Niodus decl-

mandi perrealem
compofitione:n.

The fifth addie
tion, with a
provifoa

Dier, EEHZ- fﬂ;-
170, 171. lib.
Int. Coke 462,

4673
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6 E. 6. ex libro
Bendloes.

Vir gi E nEidr

Hil. 38 Eliz.coe
ram rege.
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runne with bufhes, furres, whinnes, and bryers, yet are not they of
any of them faid to bee barren land witbin this ftatute, becaufe of
their owne natare they are fruitfull, and the parfon, &c. fhall not by
this act be barred of his tithes by the ill hufbandry or negligence of
the owner or pofl=flour.

(16) Heath.] In French it 1is called brayere; in legall Laty
brueva, Regift. 2. In domefday it is called bruaria; Lating erix,
erica an unprofitable kinde of ground, but wholly barren, fo
thercon fhecp and beafts will bruife, and {ome poore people the
flags and turfes thereof doe apply to fewell; and this heath canng
without great fkill, charge and induitry bee converted to tillage,
It {fendeth forth a flower in autumne {when all others ceafe) which
bees doe exceedingly covet, as 1t i1s faid, this s within this a8,
Some {ay, e¢ff quoddam genus myricee, a kKinde of wilde tamerife,
and in Lincolnthire a litle religious houfe was called Temple bruer,
becaufe 1t was feated in the heath.

(17) W] ltis called waflus fundus, walt ground, becaufe it
lyeth as wail with little or no profit to the lord of the mannour,
and 1s {o called to diftinguith it from the refidue of the demefnes in
thie lords hands, and cannot without great charge and indultry be
improved or converted to tillage being frapte natura unprofitable,
and being converted to tillage it fhall pay no tithes by the {pace of
feven yeares.

(18) Shall after the end and terme of Jfeven yeares next after futh
improvement pay tirhe.

Note, here are no exprefle words of difcharge of the tithes during
the feven yeares, but by reafonable conftruction it doth 1mplyedly
amoeunt to a difcharge during the {feven yeares, and the {even yeares
are to be accounted next after the improvement.

And be it enalted, &c. that every perfon exercifing mer-
chandizes, bargaining, and {eliing, clothing, handicraft, or other
art or faculty, being fuch kinde of perfons as heretofore within
thefe forty yearcs have accuiftomably ufed to pay fuch perfonall
tithes, or of rizht ought to pay (other then {uch as bee common
day-labourers) thall yearly, &c. pay for his perfonall tithes, the
tenth pare of his cleare gaines (19), his charges, &c. deducted;
and where handicrafts men have ufed to pay their tithes withi
this forty yeares, the fame cuftome of payment of tithes (253) to
be obferved.  And if any perfon refufe to pay his perfonall titaes,
&c. it thall be lawfull to the ordinary of the fame dio_ceﬁ"e, &ec.
to call the fume party before him, and by his difcretion to ex-
amine him by all Jawfull and reafonable meanes other then by
the parties owne corporall oath (21), concerning the trueé piy-
ment of the {aid perfonall tithes,

(:0) Pay for bis perfonall tithes the full tenth part of his ceor
gaines, &c.]  Of perfonall tithes we have {poken before. Vid.
37 H. 8. cap. 12. Vid. Linwood, tit. de Decimis, fol. 141,
142,
4(20) Cuflome of payment of tithes.] Nota, there may be modus
decimandi for perfonall tithes. |

(21) By all lawwfull and reafonable meanes, otker than by the ]barr:;:
eawne corporall oath.] Here is jult occafion offered to fpeake

Safiaka Al - "m L.
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araments calumniaz, }vh?rein we wi.ll t::nde_avour to ind out three
things: firft, the beginning of;th§ bringing in of this oath_ : {fecondly,
how the law hath {ftocd therein in former ages: and thirdly, what
the right is at this day.

By a conftitution domini Othonis diaconi cardiialis Sanf2i Nich.
ﬁiﬁhjfﬂﬁfr‘f Jedis legati, at a Erovmga][ councell, holden o&aé’
Sonisi Marting in ecclefaia Saniii Pauli London, ai. 1Dom. 1236, anno
21 . 3. it was ordained in thele words: Fu/~jurandum calumnice
i Colifts ecclefrafdicis et civilibus de weritate dicenda in fpiritualibus,
jusict VEritas Jacilins aperiatur, et .mz%—e celerius terminentur, flatuinius
sreflare de ceactero in vegno Anglie, fecundum cancanicas et Agf:{mq:
/ml,;;f'gﬂg_r chtenta, cwﬁ-:efz:diue In Ccontyariien non ﬂ%/?msz. By this 1t
zppeareth, that by the cuftome of the realme of England, jura-
aentamt calumaice was not to be miniftred: but to confefle the truth,
e culome was not fo generall, as in this canon 1s alledged ; for
lav-men were free by the cuftome of the realme for taking of that
sath, unlefle 1t were 7i caufts matrimonialibus et teffamentariis: and
in thofe two cafes the ecclefiafticall judge might examine the
parties apon their oath, becaufe contralts of matrimony were
ofien made 1in private, and legitimation of children depended
thercupon.  Awnd 1n caufes teftamentary many things confift in
fecrecie, and the truth therein 1s to be drawn out by oath, &z inzzere/?
reipublicee teflamenta bominum rata baberi.  And this appeareth by
a ¢+ prohibition by authority of parliament direted to the fherifes,
&c. Quod non permittant guoa’ afz'gr:f laici in baliva Jua in affgﬂz'ém
loods conveniant ad aliguas recognitiones p. Jacramenta fua facere, nifi in
caunfis matrimonialibus et teflamentariis.  But this cuftome extended

not to them of the clergy, but to lay-peopie only, for that they of

tic clergy being prefumed to be learned men, were better able to
tise jurameatum calumnie : for concerning the teftimony of wit-
nefles in tne ecclefiatticall court, that adt, or the cuitoimme of the
raabne extends not unto.

4 255, in co'nmuni banc. Hill. 7 H. 6. rot, 155.1bid. Trin. 3 H. 6, rot,
per Ertan, that ir is a ftatute. 20 E. 4. 3. b,

Iw

* Prohib. for.
mat’ fuper Argic’
Clen, tit, Pro-
hib. Raftall 4.
vet. Magn.,
Chart. =, part.
fol. 70. a, Vid,
afl.de Claiendon,
10 H. 2, Biir.

fol. 35. O, »mo
Hufl. 7 E. 1.

41.1bids 19 E, 4. ro.
* Regift. tol. 36, b, F.N.B. 53. d.

A prohibi-

tany and thercupon an attachment, contra confuctudinem regniy, but there is a confultation for

-y -

witnefes. Fitzh, juftice of peace ~a.

Lamb. juttite of peace, 333.

But if in a penall law the jurifdition of the ordinary be faved,
as by 1 Eliz. b {or hearing of mafies, or by 13 Eliz. ¢ for ufury, or »
tie like, neither clerke nor lay-man fhall be compelled to take feript. propria

-

the common law upon the penall ftatute.

Lighs cafe, Habeas corpus.

Butitis objected, that this oath hath long continucd in the ecclefi-

Dyer manu-

Jwaimentum calumnie, becaufe 1t may be an evidence againft him at manu, Trin. o

Ebiz. in com~
munt banco,

¢ 18 Eliz. Dyer 175. in margine, Hindes cafe, Habeas corpus.

pr A

alicnil court. To this itis anfwered : Firft, that it had the warrant of
mact of parlinment (as it was holden) in 2 Hen. 4. cap. 15. whereby
twas enaled, Quod diccefanns per fé, wel comuifiarios [uds contra
bufufods perfonas, e, ad omnem juris effectum pulblice, et judicialiter
Priccdat ef negotiume bujufmodi terminet juxta cancnicas fant:iones. By
his ftatute, and the {aid provinciall conftitution, and other the
“amons of the chureh, the diocefans, &c. miniftred the faid oath,
“'¢m the cafe of herefie, &c. This ftatute of 2 H. 4. was re-
pealed by the a& of 25 H. 8. (which att is partly declaratory of
the ancient 1aw of the realme) in thefe words: ¢ It ftandeth not

. With the right order of juftice, nor good equity, that any perfon
¢ {hould

[ 658 ]

25 H. 8. cap. 14.
& 1 E,.b.cap. 12.

T his ftatute of
2 H. 4. wasre-
vived inan. 1 &
ZPhiIt & Mar.
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«« {hould be convi&, and put to lofle of life, good name, or goods
<« unlefle it were by due accufation and witnefle, or by pw—:fen-.;:1
¢« ment, verdift, confeflion, or procefle of outlawry, &c. Ang
that it is not reafonable, that any ordinary, upon any fufpiciy

€cC
11

£

{fentment fhould put any fubject of this realm 1n any infamy apg
flander of hercfie, to the perill of life, or lofle of name, o
goods.”” And in a former claufe of the faid a&t it is faid;
'That the mott expert and beft tearned man of this your reajm,
diligently lying in wait vpon himfelfe, can elchew and avoid
the penalties and dangers, &c. if he fhould be examined upon
fuch captious interrogatories, as 1s, and hath been accuftomed to
be miniitred by the ordinaries of this realme, 1n cafes where they
will {ufpe&t any man of herefie, &c.

Secondly, the words of the {aid alt of parliament are conra
woluntarem corum, and of the Regitter, z2/is inwvitis; {o as fuch
as willingly have talken it, ferveth for no poﬂ'eﬁ'lon againit the
Jaw.

Put now laftly it 1s to be {feen, how the right ftandeth touching
this oath at this day. It isconfefled, as betore 1t appeareth, as
well by the faid provincial conttitation of Otho, as by the Regilter,
that the faid conflitution was contra confuetudirem regni, Whereupon
it followeth, that no cuitome of the realme can be taken away by a
canon of the chuarch, but only by a& of parliament, and fpecially in
cafe of an oath, which is fo facred a thing, and which generally
conceraneth all the nobility, gentry, and comminalty of the realme
of both fexes. And by the f{latute of * 25 IHen. 8. cap. 19.n¢
capon agawitt the kings prerogative, the law, ftatutes, or cultome
of the realme, is of force, which is but declaratory of the common
law.

& Wee have read over what Do&or Cofin hath in his book
{fpoken for rhe maintenance of this oath, and certainly, he
toucheth not the ftate of the quefion, as will appeare to the
learned reader.

To conciude: This branch of 2 Ed. 6. giveth no life to any
forcelefle canon, which is againit any law or cuilome of the
rcalme, bui, accordivg to the law and cultome of this kln_gdﬁme
prohibiteth tie ordinary in cafe of perfonall :.:itlws to examine the
party upon his corporall vath; for the parliament did take that
to be no lawfull and realonable meanes (whereof 1t {peaketh); fof
a parliament would never kave prohibited any thing that was
lawfull and reafonable; and yet the cleare gains of merchans
clothicrs, or handicraft men do lye in great fecrecie, and hardly
to be proved by witnefles.  And before, in the claufe concesning
the fecend addition, for recovery of predial tithes, 1t 1s {aid; UPYUH
due procfe thereof, made before the {piritvall judge, &c. for E‘ﬂf
they arc open, vifible, and eafie 1o be proved by witnefles: and s
this time the ftatuteof 2 H. .. ttood repealed. -

No perfon ecclefiafticall or temporall ought m any eccleﬁaﬁ:;ae
court to be examined upon the cogitation of his heart, or what et
thinketh, &c. as it was holden by the judges in the paﬂlﬂm?ﬂ
holden 4 Jac. and as it was after holden in the courl of comm
pleas, Mich. 6 Jac. in Do&tor Wolftons cafe in a prohibition.
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 Provided, &c. that all and every perfon and perfoas, which
by the lawes or cuftomes of this realme ought to make or pay
their offcrings, fhall yearly from henceforth well and truly
content and pay his or their offerings (22) to the parfon, &c.
of the parith or parifhes, where it thall fortune or happen him
or them to'dwell or abidey &c.

(22) Oj..:.’."!.ffj.f.] Offﬂrings or oblations, 05Zm‘fo:'z€.f, thefe are of

two forts, viz, free or voluntary, and confuet; or by cuftome,
as here 1t appeareth. Offerings and obventions are 1n London
the profits of the church, and not in corn, or other manner.

A writ of right of advow{on brought of the fourth part of the
tithes and offerings of the church of Saint Dunftan in the Welt in
I'lcetitreet London, and adjudged to be good. |

S2¢ lib. 11. fol. 16. Docttor Grants cafe. Vid. there for obven-
ons, 38 E. 3.13. and 16 E. 3. ubi fup. and fee here ‘the 10
additions Vid, the next addition.

Provided, &c. That this a¢t, or any thing therein contained,
fhall not extend to any parith, which {tands upon and towards
the fea coafts, the commodities, ‘and occupying whereof con-
hiteth chiefly in fifhing, 'and have by reafon thereof ufed to
lwishe their tithes by fith, but that all and every fuch parifh
and parifhes thall hereafter pay their tithes, according to the
laudable cuffomes, as they have heretofore of ancient time
within thefe 40 yeares ufed and accuftomed, and fhall pay thefe
ofterings, as is aforefaid.

Provided that this act, &e. fhall not extend in any wife to
the inhabitants of the citie of T.ondon and Canterbury, and
the {uburbs of the fame, ne to any other towne or place,
tiat hath ufed to pay their tithes by their houfes, otherwife
then they ought or thould have done be’ore the making of this

act, any thiny in this aét to the contrary in any wile notwith-
ﬁaﬂding.

Mich, . Jac. in communi banco, between John Skidmore and
quert ILire plaintifes in a prohibition againit jonn Beil parfon of
Saint Michael Queenhithe in London: the cafe upon the faid
Hatute of 37 H. 8. and the decree thereupon was this: the {aid
parlon libeiled before the chancellor of London for the tithes of an
houfe, called the Bores Head in Breadftreet in the {aid parifh, by
torce of the {aid a& and decree, the ancient farme rentwhereof was
]f“’ll‘ pounds, at the time of the faid decrce, -and after, and that of
U anew leafe was made of the {aid houle, rendrirg the rent of
inl'e_ Poinds per anmmumm, and over that a great in-come or fine,
Wialch was covenanted and agreed to be paid yearly at the {ime
“iY5 that the rent was paid as a fumme in grofle, and that fo
much rent might have been referved for the faid houfe, as the rent
'ierved, and the {umme in orofle amounted unto; which referva-
Hon and covenant, &c. were made to defraud the faid parion cf the
thes of the true rent of the faid houfe, which to him did appera-
tine by the purport and true intention of the faid decree. And

U, thi .
! this cafe foure points were refolved by the whele court,
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Imped. 147,
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Firft, if fo much rent be referved as was accuftomed to be pajg
at the making of the faid decree 1n 37 H. 8. (whatloever fine o
in-come be paid) that the parfon can averre no covin; for the
words of the decree be ; Where any leafe 1s or fhall be made of
any dwelling houfe, &c. by fraud or covin 1n referving lefle ren
then hath been accuftomed, or is paid, &c. So as if the accuftom.
ed rent be referved, no fraud can be oslledged; for the fraud by
the decrce is, when lefler rent then was then accuttomed to be
paid, is referved; or it no rent at all be referved, &c. for they
1ithe fhall be paid according to the rent, that then was laft before
referved to be paid. The words of the decree are: Or that any
leafe fhall be made without any rent referved upon the fame by
reafon of any fine or income, then the fermor fhall pay for lus
tithes after the rate aforefaid, according to the quantity of fuch
vent, as the houfe was laftly letten fer, without fraud or covin, |
before the making of fuch leafe. So as the decree confifteth upon
foure points, viz. Firft, where the accuftomed rent, &c. was re.
{ferved. Secondly, where the rent was increafed, there the tithe;
fhould be paid according to the whole rent. Thirdly, where lefler
rent was referved. Fourthly, where no rent was referved, but |
had been formerly referved. And this aét and decree were very
beneficiall for the clergy of London, in refpect of that which they
had before: and the defendant in his libell confeffeth, that j

s

the accuftomed rent, &c¢, was referved : and therefore no caule of %
fuit. | ﬂ
Secondly, it was refclved, that fuch houfes as were never letten ]
to farme, but inhahited by the owner, this is cafies cmiffus, and fhall 4
pay no tithes by force of the decree. ;
Thirdly, it was refolved, that where the decree faith, Whereno ‘?

]

L

d
rent is referved by realon of any fine or in-come paid before-hau,
albeit no fine or in-come be paid in that cafe, yet if no rent bere- 3
ferved, the parfon fhall have his tithes according to the decrce, for
that is put but for an exampleor caufe, why no rent 1s referved, and
whether any fine or in-come were paid, or no, 1s not materiall, 23
to the par{on. .

Fourthly, it was refolved, that the parfon could not fue for the ]
f1id tithes in the ecclefiafticall conrt, for that the at and decre
that raifed and gave thefe kind of tithes, did limit and appoint
how, and before whom the fame fhould bee fued for, viz. Thas |
if a controverfie were moved 1in the city for not payment of thofe §
tithes, or concerning the true rent or tithes, that then upon cOP-3
rlaint made by the party grieved to the lord maior of L‘ondgn‘,
hee by advice of lus afliitants fhould make a finall end, Wil 4
cofts to be awarded by his difcretion.  And if the maior doth not |
nake an end of it within two moneths, or if any of the pari®}
find themfelves grieved, that then the loid chancellor within thre¢]
moneths fhall make an end thereof with cofts, according [© the 4
true intention of the faid decrce: therefore as the decree £3¥¢ 4
new and {peciall kind of tithings; fo it did appoint new and
fpeciall judges to heare and determine the fame. And 1n thﬂ.f"i*
it was awarded, that the prohibition fhould ftand. Vid, for it}
in London, 27 H. 8. cap. 20. and 32 H. 8. cap. 7. |

And be it further enaéted, &c. that if any perfon do fubﬂrﬁ

- - - HEsy g
or withdraw any manner of tithes, obventions (23 P )
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-ommodities, or other duties before mentioned, or any part of
them, contrary to the true meaning of this act, or of any other
& heretofore made, that the_n the party fo {ubftradting or with-
drawing the fame, may or ihall be convented and {ued in the
kings ecclefiafticall court by the party from whom the fame
thall be fub{tracted or withdrawne, to the intent the kings judge
ecclefiaiticall fhall and may then and there heare and determine
the fame, according to the kings ecclefiaftical lawes. And
that it Thall not be lawfull unio the parfon, vicar, proprietorie,
owner, or other their fermors or deputics, contrary to this aét
to convent or {ue fuch with-holder of tithes, obventions, or
other duties aforefaid, before any other judge then ecclefiafticall.
And if any archbifthop, bithop, chancellor, or other judge
eccleftalticall give any fentence in the aforefaid caufes of tithes,
&c. and {no appecale ne prohibition hanging) and the party
condemned do not obey the faid {entence 3 that then it {hall be
lawfull for every fuch judge ecclefiafticall to excommunicate

the faid party fo, as aforcfaid, condemned and difobeying: In

the which fentence of excommunication, if the faid party ex-
communicate, wilfully ftand and endure f{till excommunicate

by the fpace of 40 daies next after, upon dcnunciation, and
publication thereof in the parifh church, or the place or parifh,
where the party fo excommunicate is dwelling, or moft abldin{%r,

the faid judge ecclefiafticall may then at his pleafure fignifie
unto the king into his court of chancery of the ftate and

condition of the faid party {fo excommunicate, and thereupon

to require procefle de excommunicato caprendo (24), to be
awarded againft every fuch perfon as hath been fo excommu-

n;cate.

(23) Obwentions.] Obventions aforefaid are offerings.
 That the jurifdiction of tithds belong to the ecclefiatticall court,
it appeareth by the afls of parliament, viz. ol UircamfpziZe agatis,
an, 13 B. v, Areic® Cleri anno g E. 2. 18 E. 3. cap. 7. 1 Ri2.
cap. 13. 27 H. 8. cap.20. 32 H. 8. cap. 7. and this ad. |
Of ancient they were determincd in the {herifes turne, as it
appeareth in Jib. rubeo inter leges Ho 1. cap. 8. After by fiire fac’
it the common law before the ftatute of 18 E. 3.  Vid. Rot.
cliaf. 21 H, 3. m. 3. & Rot. Eichaet’ 8 E. 1. nu 67. Regilt. fol.
105. 2 writ of covenant to levie a fine de decimis garbarum, &c.
3.6, z0. F.N.B.30.e.f. 4 E.3.27.29. 7 E. 3. fol. 5.
per Parning. 8 E. 3. 49. Brafton, lib. 5. fol. 401. Druttoa,
‘E‘P- 4. fol. 11, omitted tithes, &c. Fleta, lib. 6. cap. 36. <8
* 3. 97, -
At this day a writ of right of advowlon lyeth de advocatione
rfrrs'.vfm-.r.wz ecclofice, &c. for the tithe is the profit of the church;
and ifthe tithes be taken away, the advowfon is of none effelt, and
the efvles in a writ of right of advow{on (which 1s the fruit of the
ﬂlmw(m) are alledged in the parfon, in taking of the great aud
(nall tithes by the prefentment of the patron. See 16 Ed. 3.
W Quare Inped. 147. 30 E. 3. fol. 1. 38 E. 3.13. 4§ E.
12, Brit cap. 4. and the writ of indicavit, whereof you
’ 3 U 2 may
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may reade at large before in the expofition of the ftatute of W, 3,
cap. .

This 10. addition for the eftablithment of ecclefiafticall jurifdic.
tion for tithes was made, but by the generality thereot (which
obferve well) it fhould have been doubted, whether the writ of
right of advowfon of tithes, and of indicawit had been taken
away ; but to cleare the doubt, there 1s herecafter a {pecial pro.
v_iﬁun therefore, as hercafter fhall be fhewed. Sce the 12, adii-
tion.

(24) Proceffe ds execommunicato eapiende.] See the ftatute of

g Eliz. cap. 23. for divers notable things concerning this matter ;

but none of the penalties of that ftatute doe extend to the pro-
ceeding upon caufe of tithes, but onely upon nine caufes belorg.
inc to ecclefiafticall jurifdition particularly exprefled in that
alt.

Be it further ena&ed, &c. that if any party atany time here-
after, for any matter or caufe before rehearfed (25), limited,
or appointed by this alt to be fued or determined in the kings
ecclefiafticall court, or before the ecclefiafticall judge, doe fue
for any prohibition in any of the kings courts, where prohibi-
tions before this time have beem ufed to be granted: that then
in every fuch cafe the fame party, before any prohibition fhall
be granted to him or them, fhall bring and deliver to the hands
of fome of the juftices or judges of the fame court where fuch
party demanded prohibition, the very truc copy of the libell
depending in the ecclefiafticall court concerning the matter,
wherefore the partic demandetly prohibition, fubfcribed or
marked with the hand of the fame party; and under tne
copy of the faid libell {liall be written the fuggefltion, wherctore
the party fo demundeth the faid prohibition. And in cale tne
f2id fuggeftion by two honeft and fufficient witnefles at the
leaft, be not proved true in the court (26) where the faid
prohibition fhall be fo granted within 6 moneths next following
after the faid prohibition fhall be fo granted and awarded, that
then the party that is letted or hindered of his or their fut
in the ecclefiafticall court by fuch prohibition,. fhall upon hus
or their requeft and {uit, without delay, have a confu!ta‘t{on
aranted in the fame cafe in the court, where the f{aid prohibition
was granted, and fhali allo recover double coits 'a_nd damages
acainft the party that {o purfued the fuid prohibition, the {2id
coits and damages to be affigrmed or aflelled by the court, Wire
the faid confultation fhall be fo granted ; for witich cofts and
damages the party to whom they fhall be awarded may have b
action of debt by bill, plainty or ‘nformation in any of ti¢
kings courts of record, wherein the defendant {hall not wagt
his or their law, nor bave any efloine or proteclion allowed of
admitted. |

(25) Rebearfed.] This word is very matenall, for this 1?(31?11
tonal a& of z E. 6. extendeth onely to prediall and perio
cithes: but in as much as this aét doth rehearfe th eerd
2> H. 8. cap. z¢. and 32 k. &, cap. 7. both which ftatates €2
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- a4 ——aa -



2 Ed. 6. Cap. 13. Of Tithes.

mto all kind of tithes, viz prediall, perfonall, and mixf, and to.

offerings allo ; therefore this branch extendeth to them all. And
.+ is to be obferved, that this branch refpeeth the caufe of fuir,
viz. for tithes or offerings, and not the caufe of the prohibition.
vid. Dyer, z Eliz. fol. 170.

(26) And in cafe the faid fuggiftion, LT c. be nor proved true in the
curt, &c.] This claufe was made in favour of the clergy for
proofc by witnefles, which they had not at the comrmon law.

if the fuggeition be in the nepative, as if the proprietary of a
parfonage impropriate fue for tithes, and the caufe of the fug-
aeltion be, that the parfonage 1s not impropriate; or if the parfon
of Dale {ue for tithes of lands in that parith, and the party fue a
prohibition, for that the land lieth nct in tbat parith, or that the
parfon that {ueth for tithes was not indnlted, &c. or any the like
caufe in the negative of any matter of faét, hee {hall not produce
ay witnefle by force of this branch, becaufe a negative cannot be
proved: and therefore a prohibition upon caufes in the negative
remains at the common law.

If a man plead a deed in barre, wherein witnefles be, and iffue
15 Joyned, non ¢! falffum, and procefle 1s awarded agamnft the wit-
nefles, who are joyned to the jury, and it is found oz ¢ faltum,

notwithftanding this joynder, thc party grieved fhall have an at--

aint: for it is a maxime in law, "That witnefles cannot teftifie in
the negative, but a the afirmative : otherwife it is, if they found
it to be the deed -of the party in the afirmative, there no attaint
doth lye.  "Vad. 11. aff, p. 19. 2z afl. p. 15. 23.afll p. 11. 40
“l.p.23. 12 H.6. 6. F.N.B. 106. h. So it is, if the fuggeftion
he grounded upon anv matter in law, for that the fuit for tithes

mthat kind are not due by law. As if the libell be in the eccle-
hatticall coart, for the tithe of tiles, turfes, or the like, there need
no witnefles to be produced ; for that matters in law are to be
decided by the jzdges, and not to be proved by witnefles: and
i conftat <uriae, cpere. teffium nom indiger, and the caufe of this
prohibition, or the like, appeareth in the libell it felfe.  See before
drtid Cleri 3. regis Facobi, Artic 18.

~ Provided alwaies, and be it enaded by the authority aforefaid,
that this aé, or any thing therein contained, fhall not extend to
gwe any minifter or judce ecclefiafticall any jurifdiction to
hold plea of any mattcr, caufe, or thing, being contrary or re-
pugnant to, or aga:nit the effe&t, intent, or meaning of the
ltatute of Weft. 2. (27) the fifth chapter, the ftatutes of
Articul; Cler; (28), Circimfpeste agatis (29), Sylva cedua (30),
the treatife de regia probibitione (31 ), nc againit the {tatute of
anno primg Edward: tertii the tenth chapter (32), or any of

“M, ne yet hold plea in any matter, whereof the kings court
of right ought to have jurifdition (33): any thing therein
Contamed to the contrary in any wife notwith{tanding.

ng?.) Statute of 17, 2. cap. 5.] Hercby, if need were, the writ
311”.“11‘3““: and the writ of right of the fourth part of tithes, and
dcpendances thereupon are faved. Sez before in the expofiticn

o this a&t of W. 2. cap. 5. anno 13 E. I.

3 U 3 (28) Articidi

A provifotouch«
ing the 11 ad-
dition,
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(28) Articuli cleri,] Thele articles were eftablithed by a& of pa;.
liament anno g E. 2. See bcfore in the expofition upon thefs
articles, By this a¢t alfocap. 2. the writs of indicavit, and of right
of advow{on of tithes are faved.. |

(29) Circumfpelie agatis.] This a&t 1s (as here it appeareth)
a ftatute, and enalted anno 13 E. 1. See before the expofition
hereof. |

(30) Silva cedua.] Here 1s intended the ftatute of 45 E, 1,
cap. 3. concerning tithes & filva cxdua, and not of great woojd
above zo ycares growth. | .

(31) The treatife de regia probibitione.] Herein {fome difference
1s in our bookes; for in Hill, 7 H. 4. 1t 1s {faid, that the ftatute 4
regia probibitione doth rehearfe how per wenditiones fpirituales funt
tenparales which claufe 31s in Areic® Clers, cap. 1. in fine.  Alioin
21 H. 6. 1t is {aid, that the flatute de regia probibitione, and recite
the effeét of the fecond chapter of Areic. Cleri. So as by thefe bookes
the ftatute de regia pralibitione is the ftatute of Artic Chiri: butit
cannot be fo concetved in this aét, becaufe herein they are dittin.
cuifhed as two feverall ftatutes, and fo in truth in the intendmen:
of this alt they arc: and the treatife de regia probibitione intended
by this aét 1s that treatile de regin prob bitione, 1ntided Probibutis

Sfermata faper areic’. Vide Viet. Mag. Chart. part 2. fol. 7. Raitall

abridg. ftat. tit. prohib. pl. 6.

(32) Statute of 1 E. 3. cap. 10.] This is mifprinted; for the
act 1s 1 E. 3. ftat. 2. cap. 11. that if any {uit be in the {pirituall
court againft inditers, a prohibition doth lye. This alt 15 in

affirinance of the common law. Vide Regift. fol. 39. Itb. intr. R,
417. b. vit. Defamation.
(

33) Ne yet bold plea in any matter wbhere the kings court of right
onoh: to have jurifdiction.] 3o provident the mnakers of this ltatue
were to keep both jurifdi&tions within their proper bounds, a great
meanes to make both church and common-wealth flourith.  And

this isa large and a generall faving of the jurifdition of the kings
¢ .. of the common law. |

Uovided neverthclefle, where heretofore fuch a cuftome
hath been in many arts of Wales, that of fuch cattell and other
agoeds as have boen given with marriage of any perfon, there
tithes have been exacted and icvied by the parfons and curats
in thofe parts 3 which cuftome being diflonant from any part
of this real:ae, as it feemeth, when the country of Wales was
thiough civill diffention unculted for want ot other fufficient
p. fits, that inight ocherwifz grow to the curats and minifters
there, to huve been for that time tolerable (34), fo now the
counirie boing now well manured and hufbanded, and the
tithe is duly paid there of cerne, hay, wooll, and cheele, m}d of
other i:.creafe of all manner of caitell, as it is commonly m alt
other parts of this realme, the fame cuftome feemes 10 be
grievous and unreafonable, fpecially where the benefices
are clfe {ufficicnt for the finding of the faid minifters ‘a_ﬂd
curats: that it be therefore enadted by the authority aforefaid,
that from and after the firft day of May next coming no ﬁ'}'h
tithes of marriage goods be exafed or required of any perlon

within the faid dominion of Walcs, or marches of the fﬂmi;
. , . e . R . . ﬂ}';
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any thing in this act contained, or any other a&, cuftome,
prefcription had or made to the contrary hereof notwith{tand-

ing.

(34) To have been for that time tolerable.]

Here 1s firlt to be

roted, that a cullome once reafonable and tclerable, if after it
become grievous, and not an{werable te the reafon, whereupon it
was grounded, yet is to be (as here it appeareth) taken away by
2 of parliament; tor an inheritance once fixed cannot be taken

away, but by parliament.’

Secondly, here 1s to be noted, that by

cutome a parfon, &c. may have tithes of fuch things, as are not

tithable of common right.

[ 665 ]

An Expofition upon the Statute of 1 H. s. Cap. 3.
of Additions.

RDEINES ¢ et effabliesy, que
en chefeun briefe originall (1)

des actions perjonels, appealesy, et in=
dichmentsy et en queux exigends f[ferr’
azard’ (2), que aux nofmes des de-
Jendants en tiels brizfes originals, ap-
pealesy ¢t indiétments forent faits ad-
dition de lour efiate, ou degree (3), ou
az miftier (4), et les willes (5) ou
bamlets (0), lienxe (7)), et les counties
(8) de quenx ils fueront ou font, i en
quenx is font ou fueront converfantes.
Lt fi-per proces Jur les dits briefes
orfgiuafs, appa’a/es, ou ndiélmentsy cn
queux les dits additions fotent enterleffes
afcuns  utlagaries foient pronouncies,
que ils foient woides (Q)y irrites, et
benus pur nil. Kt que avant les ut-
1‘?31’3_'?‘565 pronouncres les dits briefes et
endiclinents foient abatus per exception
au partie (10), per la ou en icell’ les dits
additions foient enterlefles.  Purview
outs foitsy que mefq; les dits bricfes
dactisps perfonels ue _/Eaimt accordants
5 Tecordes, et faits (1x) per le fur-
plufage de additions [uifdits, que pur
ol citdfe i1ls ne ﬁ:fﬂ?t abatus. £t que
es clerkes dol chancellarie (12), fouth
que nifmes tiels bricfes ifferont efiriptes
HE

ITEM it is ordained and eftablifh-

ed, that in every original writ of
actions perfonals, appeals, and in-
di¢tments, and in which the exigent
fhall be awarded, in the names of
the defendants in fuch writs original,
appeals and indi¢tments, additions
{hall be made of their eftate or de-
gree, or myftery, and of the towns,
or hamlets, or places, and counties,
of the which they were, or be, or in
which they be or were converfant;
and if by procefs upon the faid ori-
ginal writs, appeals, or indictments,
in the which the faid additions be
omitted, any utlagaries be pronounc-
ed, that they be void, fruftrate, and
holden for none; and that before the
utlagaries pronounced, the faid writs
and indi¢tments fhall be abated by
the exception of the party, where in
the fame the faid additions be omit=
tcd. Provided always, that though
the faid writs of additions perfonals
be not according to the records and
deeds, by the furplufage of the addi-
tions aforefaid, that for that caufe
they be not abated; and that the
clerks of the chancery, under whole

3 U 4 names
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ne enterleflenty ne facent omiffion des
dits add:tionsy come defurs eft dity fur
peine deflve punisy et futre fine al roy
pev difcretion de le chancellor (13).
Ft commencera cefl ordinance a tener
Lo al fuit de partiey, de la feaft de
Saint Michacl prochein enfuant (14 ).

names fuch writs Jhall go forth wgie.
ten, fhall not leave out, or make omj(.
fion of the faid additions as is afore
faid, upon pain to be punifhed, apd
to make a fine to the king, by the
difcretion of the chancellor. "Apd
this ordinancec fhall begin to hold
place at the [uit of the party, from
the feaft of St. Michael next enfuing
forward.

(4 Ed. 4. f. 10, 6 Rep. 67. Cro. El. 198. Cro. Jac. 610. Dyer, 46. Bro. Addit. 4, 5.7, 8,4,
1. 12 14, 15. 19. Fitz, Brief, 30, 36. 40. 47. 49. 51. 61. 67. 72. 75. 109, 122 124, I24. 129,
151. 163,169 201. 236. g40. 2 Leon. 133. 2c0. 3 H. 6. 30. b. ple 17. 2 Roll, 225. 3 Mod, 114,
1 shower, 16, Hob. 129. Mod. Cafes in Law, g2. 8 H. 6. ¢, 12. 5 El.c. 23.)
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We fhall, in expounding the words of this alt, thew what was
the common Jaw before the making hereof.

(1) Eu briefe originall.] Though it be in writ originall, yet if
the plea be not holden upon the originall, this act extendeth not to
it; as in a recordare to remove a plaint of replevin into the com-
mon place, becaufe the plea 1s holden upon the plaint, this alt ex-
tends not to it.  * So in a returne of refcous, thoygh there lyeth
procefle of outlawry, yet this ftatute extends not to it, becaule this
at {peaketh only ot writs originall.

(2) Des perfonels aliions, e, en quenx exigends fery’ agard.]
In an affife ot nowel diffeifin, if the difivifin be found with force and
armes, a capias pro fine and exigent doe lye for the king; yet the
defendant fhall have no addition within this ftatute, for that the
crigimall writ 1s in the realty, and this aét cxtendeth onely to per-
{fonall attions, |

Aiux wcfmes des defendants] * Regularly by the common law
every naturall man, having no name of dignity, ought to be named
in all originalls, and other fuits by his chriftian name ard firname,
and that before this a& * {uflifcd; but if he had a name of inferiour
dignity (as knight, or banneret) he ought to be named by h1s
chriftian name and firname, and by the addition of his name of
dignity by the common law, whichis implyed in thefe words: aux
rofncs des defendants.

If there be a corperation aof one fole perfon that hatha fec-fim-
ple, and may have g writ of right, he may be named 1n origin:=
Szc. by the common law by his chriftian name, without any f1r-
name; for the name of his corporation is in lieu of his {irname
(iome fay both chriftian name and firname) as John abbot of D.
&c. John bithop of N. but otherwifc it is of a parfon: for hoe

muit be named by his chriftian name and firname.

* It 1t be a corporation agoregate of many able pcrfpns; ﬂdS‘
maior and comminalty, dean and,chapter, malter of an hofpital an o
confreres, &c. the maior, deane, or mafter nced not be naﬂ]ﬁ'd .b)'
his chriltian name, becaufe that fuch a corporation ftandeth in lict
both of the chriitian name and firname., . 1

~If a man be created by letters patents duke, ma{queﬂe, ea_rv‘f: |
vifcount, or baion, the dignity is fo incorporated to him, according

to the {tate given unto him by thofe letters patents, as the duke, Sf,i
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by the common law n:light be named by h_is c]lriﬁian_name, and by
e name of his dignity, which ftandeth 1n lieu of his firname: as
Pracise Fobanni duc: Lancaftrice. And the reafon thereof is, for
mat the king by thofe letters patents creates him to the ftate, ho-
nour, and degree of duke, ez emponit ei ﬂi/um et titulum ducis Lanc®
Ge. habend’ e, et fic in fimilibus. And albeit a creation by writ
hath not the fame words, yet it hath the fame effe(t. |

And it 1s to be obferved, that furno/me 1s derived of fur (id ¢f)
fupers and nofme (-th_at 1) nomen, f'zwzﬁ Juper nomen, becaufe 1t 1s {uper-
added to the chriftian name, which legally 1s prenomen, 1n Latine
(ngnomens quia cenfunélum nomen,

(3) Soient faits addition de lour eflate, on degree, on de meftier.]
[ftate, fatus a flando, the condition wherein any {ubject ftandeth.
Degree, gradus a gradiendo, the degree wherein any fubjett
tandeth. So as in legall underftanding thefe two words are of
+ one fignification, and doe extend to perfons of nobility, of dig-
nty, and under the degree of nobility and dignity; as yeoman,
&c. and doe extend as well to the clergy as to the temporalty,
ad to graduates and degrees in univerfities 1n any kind of pro-
feflion. -

State of a lord, 3 E. 4. cap. 5. fecpe.

Under the eftate of a knight, & cap. 14. of the eftate of carriers,
rlovmen, &c. and the eftate of a groome attending to hufbandry,
cap. 13. degree and ecitate of clerkes.

ecrees applied to all, as well women as men.

No yeoman, nor lower eftate then an ef{quire.

Under the degree of a knight or lords {on.

Under the degree of a barons {fon, o+ knight.

50 as 1n legali underftanding, fartus and gradus fant fynonyma.
And {o in the ancient writ of the call of a [erjeant, * ad SZatum et
gradum fervientis ad legcomn.
~ The eftates and degrees againft whpm - originall writs may be
brought, are the queen, confort of the king, the prince of Wales,
t[ukcs, * marquefles, carles, vifcounts, and barons. 'Thefe are of
e greater nobility.

Knights of Saint George, knights bannerets, knights of the
bathe, kmghts of-the chamber, ® nulites camere, knights batchelors,
baronets, efquires, gentlemen. ‘Thefe are of the lefier nobility.

d Cives, burgenfes, and yeomen, which are of the loweft eftates or
esrees,

_There 1s another divifion made in our * beoks of lefler nobility,
v fome be names of dignities, as all the knights abovefaid,
and baronets; and {fome of worfhip, as efquires and gentlemen.

Daronets were firft raifed and created by king James, of an
cliate to them and the heires males of their bodies: and where in
lome # ftatutes and records baronets are named, 1t 1s witzum im-
f"‘%ﬁf«n Jen feriptoris, and fhould be bannerets, who were not of
nheritance, for that they were knights, which dignity was not de-
tendable, nor yetis., Bannerets rig htly named. Rot. Parl. 46 E. 3.
"4 10. 5o E. 3. nu. g0. 1 H. 4. nu. t3, &c. In letters patents,
E‘Ut- Pﬂ?- anno 13 K, 3. m. 13. Will. de la Pool fatum et ionorem
{ﬁrer'err:, part z. 15 E. 3. m. 22, 23. & Rot. Pat. anno 7 R. 2.
" otlab’ Thoras Camois banerettus, &c. 2z E. 3. fol. 18. aban-
W0y qiia nomen babet & wexillo, of the banner, &c. Corruptly ba-

' ' ‘ ‘ ' ronet,

stat. de 1 H. 5. Cap. 5.
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s E. 2. 28, gq.
22 afl, 24.
Nota, nobility
in 2 manner in-
corporated.

* 22 E. 3.¢ca. 8.
22 E. 4. cap, 1.
8 E. 4. cap. 2,
13 R. 2. {tat, 2,
cap. I.

22 E. 4. cap. 1,
37 E. 3. ca. 10,

. 4. cap. c.

. 2. Cap. 4.
. 2. Cap. 2.
. 3. <ap, 13,
3 Eliz. caps 1 :rh:.JI

By bd ()

E
6 R
o R
4 H

3

* Fortefc. ca. 5o.
14 H. 6- 151 Bl‘-
tit. Addition 4.

¥ Marchiones.,

:’.ﬁ Hn 6- bI'E.'-
I1QQ,

b Rot. pat.

29 E. 3. part. 1.
m. 29,
Armigeri, fcuti-
feri, unde fcuta-
glum, generofi.
* 14 H. 6. 14.
Camb. Brit,

p- 24.

[ 667 ]

* Rot. Parl.

2 R 2.nu. 13,
¥4. 13 R. 2.
ftar. 2. cap. 1.
14 R. 2, cap. 11,
16 R. 2. cap, 6.

Vid, Camb. ubi’
fup, J
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Lib. rubr. 8.
Braét. lib. 1.

Eﬂp. 3-

%7 E. 3. Cape IO
1 R.2.¢c00 7
16 R, 2. ca. ¢
20 R.2.c¢a. 2.
7 H. 4. 7

'..18 H- 6. ile

92 H. 6. 25, 2

Nee Detore 120,
de NMilitbur,
anno 1 I, 2.

ju'-'{*n.ﬂ.
ta:. &,

SN

Cicero.
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3E. 4+ Cips 5.

ge:wz'[:‘fm generis ful proferre pfgﬂfﬁzf.

Stat. de 1 H. g. Cap. 5. Of Additions,

ronet, in 35 H. 6. 46. for baron. Butlet us proceed to fome mqrs
profitable matter.

There have been within this realme fince the conqueft diver
names of dignities, which are growne to dis-ufe, and in a manpe,
lolt: as, wicedomini, widams. Vawafores, wvir: (as Brafton {aith)
magne dignitatis. Vavafor enim nibil melius dici poterit, guam oa;

Sortitum ad <aletudine:n : unde wawaforia 1n divers ancient records.

Cambden Brit. 123. wavafores five walvafores proxime poft baron
locum olim tenuerun:. See Chaucer our Englifh poet in the Frank.
lyns prologue.

Some doe hold, that it had been more fit to have revived
fome of the ancient digniiles, then to have crcated any of a pey
invention.

We have fpoken of all the names of dignity, lct us now fpeake
of the names of worfhip.

Efguier, armiger, futifer, &c. ] In legall underftanding he is de-
rived ab armis, quee in clypeis gentiliciis bonoris smfignia geflant. In
Spanith e/cudero, ab efcudo, id eff, fcuto.

In this fenfe, as a name of cftate and degree, it was ufed i
divers acts of parliament before the making of this alt, and * after
this act alfo. Et Rot. Parl. an. 1 E. 4, John lord Audeley, an
ancient and a noble baron, was named Fobaunes Audeley armiger,
for that all the reft of the barons that appeared at that parliament
were knights: and all dukes, marquefles, earles, vifcounts, and
barons of other nations, or which are not Jords of the parliaments
of England, are named armigeri, if they be no knights; and if
knights, then are they named milites.

The fonnes of all the peeres and lords of parliament in thelife
of their fathers, are in law efquires, and fo to be named. By this
ftatutc the eldeft fon of a knight is an efquire. .

Gentleman, penovefus, Gentill bome.] This is alfo a good addiuon.
And every gentieman mult be arma gerens, and the beft tryall of
n gentleman in bloud (which is the lowelt degree of nobility) is
by bearing of armes.  For as in ancient time the f{tatues or images
of their ancelters were proofes of their nobility, which wasa lo-
lemne and honourable, but yet a cumberfome tryall, whereof, and
how 1in time they decayed, the poet {peaketh,

Stemmata guid faciunt 2 quid prodeff pontice lengea
Sanguine cciferi, piciofque offendere wultus

Majoru, et flantes in curribuns AEmylianos,

Et curics jam diinidios, NAJUNGUuE 271L 1OV EMN ]
Corwini, ct Galbar: auriculis ::aﬁ*gn:e carentem 2 .
Tota licer wereres exornent undique ceya

Atvia : nobilitas fola eft atque unica wirius.

Flavia gens Mgﬁmw g:idemsy et fine é'magizzfézz.r.
Neooiles fint qui imagines generis fui proferve pojjuit.

- P - Or

So of later times coat-armes came in lieu of thofe i}maﬁf

images, and are the moft certaine proofes and evidence 01 10 f mﬁ
and gentry. So as in thefe daies the rule is, #obiles funt g infis

optloman;

There is {fmall difference between an efquire and 2 § is armd
n

for every efquirc is a gentleman, and every gentlemd
gcf?‘{?f.:‘-

And



Of Additions.

And generofus and generofa are good' additions : and if a gentle-
woman be named f{pinfler in any originall writ, &c, appeale, or
‘nditement, fhe may abat= and quafh the fame ; for fhe hath as good
right to that addlnqn, as baronefle, vifcountefle, marchionefle or
Jutcheffe have to thegrs.

3 A man may have an addition of gentleman within this ftatute,
if hee be a gentleman by office (though he be not by birth) as
many of the k.i_'ngs hor.}{hold, and of other lords, be_;: and * clerkes,
being officers in the kings courts of record: and if they be out of
heir office, they are but yeomen; and yet as long as they con-
nue in their office, they ought to be namead gentlemen, as their
due addition, ’

A gentleman by P reputation, that is, neither gentle by birth,
nor by office, nor by creation, but commonly called gentleman,
and knowne by that name, i1s a fufficient addition within this act.
And {o was 1t adjudged in © Caters cafe, Hill. 25 Eliz. i1 comamuni
tanco, but if he be named yeoman, hee cannot abate the writ,

A French knight chalienged ¢ john Kingiton yeoman, the kings
{ubjet, at certaine points and deeds of armes, &c. wnde rex ({aith
the record) ut diitus fobannes bonorabilius in premiffis accipiatur,
ipjun: Fobannem in ordinem * generoforur adsptavit, et armigerum
conflitust, et cateva bonoris infignia conceffir. And fuch a gentleman
or efquire {o created, is an addition wathin this ftatute.

¢ Since the making of this ftatute, efquire and gentleman were
more {requently by force of this alt ufed, as additions 1n eriginalls,
&c. and afterwards were commonly ufed in deeds and other {pe-
cialties. * He that hath taken any degrec in either umverfity,
may be named by that degree without queftion, being within the
direlt Jetter and meaning of this a¢t; and if he hath taken any de-
gree 1 divinity, he may have the addition of clerke.

' Yeoman cr yeman.] 'This 1s a Saxon word geuen gemen, the
G being turned in common {peech (as 1s ufuall 1n like cafes) into
2 Y. In¢legall underttanding a yeoman is a free-holder, that
may difpend 4o fhillings, anciently 5 nobles per aunum : and he
1s called prebus et legalis homo.

And as of ancient time the ® gentleman held pger forwitivm feuii,
by knights fervice, fo the ycoman held per ferwitium focee, by {0-
cage, Of this degree fee Fortefcue, cap. 25. & 29.

''This degree 1s a good addition within this ftatute, and is ap-

plyed onely to the man, and not to the woman.
- We have omitted * citizens and burgefles (albeit they are fuch
45 are called to parliament) yet becaufe they are no fuflicient ad-
ditions (bein o too generall) within this aft, we have omitted
them.

(4) * Milier.] 7. ars, fou artificium, Latiné dicitur, myferium,
dnglice myftterie. Miftier derivatur a maiftre, Latiné magificrium,
tCaufe no man ought to exercifz it, but he that is a matter of it.
Miftier is a large word, and includeth all lawfull arts, trades, and
®CCupations, as taylor, merchant, mercer, hufbandman, labourer,
and the like. But! fervant, groome, or fermor are no additions
¥ithin this act, becaufe they are not of any myfterie. And ™ cham-
Jtrer, butler, pantler, or the lilie, are additions of offices, and not
‘?’f i}ﬂ}:’ my{lerie or gccupatien. _

ﬁ; cither doth this aét extend to unlawfull prallices, as extor-
COREr, maintalncer, abetter, heraticke; &c.

Stat. de 1 H. 5. Cap. 3.

Trade
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21 E. 4. 15.
Lib.int. Raft.
103. 10E. 4.16.
2% H. 6. 1, 4.

7 E. 6. D)’El’, fo.
33. lib. int. fol.
107. nu. g. dc
gradu hominis
generofi, et non
de gradu homi-
nis vocat’ a yeo-
man,

423H.6.fo.4.2,
5 E. 4. 33. acc’
x4 H. 6. 13.

* 20 H. 6. 30.b.
b Reputatio eft
vulgaris opinio,
ubi non eit ve-
ritas.

¢ Lib. 6. fol, 67.
Hill. 25 Eliz. in
communt banco,
Caters cale.

Lab, int. R, fol.
107, nu. 3.
Vid, lib. int. fol,
107. nu. 7. a
feilow of Cle-
ments Inne, &Ce
d Rot. pat.

I3 R. 2. part I.
* Nota, the
creation of 2
gentieman.
©21H.6.bre. 8g.
23 H. 6. &,

7 H. 4. 7.

16 H. 6, 28.

¥ 35 H. 6, 55. b.
f Lab. 6. fol. 67.
& Seethe firlt
part of the Infti-
tutes, fedt. 46.4.
2 H. ¢. cap. 3.
See the firft part
of the Inftitures,
tect. g5,

h Fnr?esfc. ca. 2§.
.6(’; Cap- 20.

130 E. 4. 16.

x H. 4. cap. 7.
2 H. 4. cap, 21.
* 27 H. 6. 4.

4 E. 4. 10.

s E. 4. 142.

1 H. 5. 3.

35 H. 6 12,
K22 E. 4. 1o

L]
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74 H. 6. IS';
5sE. 4. 33.
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- 4. O, 30.
2~ H. €. 29,
A .E.q. 51.

Do ho, 3 tol,

;2 1. Do

1g H. 6. 1.

S-e the firlt part
of the Inftitutes,

joct, 1771,

- 11, 06, 1,
~H. 6. 4.
k. 4. 10,
L. 4. 142.
.1 E. 4. 15.
* 22 H. 6. 4%.
5 id. 6. 30.
.. 4. 41.
F. 4. 20.
» . A »

J!,_r‘-b- |
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Of Additiongs.

Tr:a:de dicitur a tradendo, quia tradit nobis neceflaria : the Saxon
word 1s Cpeepe, Crft, bodie craft, i ¢/#, trade. '

If a man have divers arts, trades, or occupations, he may he
named by any of them : but if a gentleman by birth be a meyce;
(as many younger fonnes of gentiemen be bound prentices to grts
and trades in London, and elfewhere) if he in an originall, g
be named mereer, or of any other trade, whereof hee is in truth
he may abate the writ, &c. for he ought to be named by the de-
grce of a gentleman, becaufe it 1s worthier then the addition of
any myfterie.

And fo it is, if one man be a duke, a marquefie, earle, vifcount,
and baron, all thefe dignities ftand diftintly in him, and the greater
drowneth not the lcfler, yet {hall hee be named in originall writs,
&c. by the worthier dignity, wiz. by the name of a duke oncly
within this act.

Having diligently obferved the order of this a&, we find, that
in fome cafes the order thereof is obferved, and in others not, In
appeales and inditements of treafon or felony, &c. againft the
greater nobility, as dukes, marquefies, the order of the ftatate is
purfued, wiz. For, 1. the eftate and degree (for example) of a
duke, &e. is named, and after the towne and county. Edvwvardus
dux Buckingham nuper de N. in com’ Glouc®>. And {o it 1s when
onc is named of a citi~, which 1s a countie of 1t {elfe, the like
order is obferved: as F. S. panrarius de London in com’ civitatis
Londps.

But in cafe of the lefler nobility, and all other under them, the
towne and county are named before the addition: as, T4. C. nuper
de D, in com® B iniles. Fo.C. nuper de D. in com’ Bl armiger. . C.
nuper de D. in cems’ D, nerctant, ESe.

(3) Et les willes, cu hamlets, on liens, et les counties.} Villes. Yo
thefe {ce the firft part of the Inftitutes, fect. 171.  And 1f there be
D. major, and D. minor, and not D. tautum, he cannot be named
of D. for there 1s no {uch towne.

(6) Hamlets.] Sce the firlt part of the Inflitutes, ubi fup. And
i« is at the cleClion of the party to name him of the hamlet or
tGwnc, '

(7) Lieus.] 'Thefe be underftood of places knowne out of any
tcwne or hamlet. 14 H. €. 24. 35 H. 6. 30. 21 E. 4. 84. 4 E. 3.
129. 19 E. 3. bre. 467. 7H. €. 24.37. 20H. 6. 30. 7 H. 4. 27

17 E. 3. 56. 43 E. 3. 5. |
{By thesancit:nt common law of England, fecundum antiquan -

Stat. de 1 H. 5. Cap. 5.

Suetudinem dici poterit de jamilia alicujus, qui bofpitatus fuerit cun alis
f0r 1res noltes, et vocalur Hoghenchyne.

(S) Countics.] Sce the firft part of the Inflitutes, {edt. O1.

& 245, L

But fecing that ancicnt boroughes were firlt townes, and Cities
were formerly boroughes, if a citic be a countie of 1t {elfe, wherm.n
are divers parithes, yet the addition de Londsn, or nuper de Londeit,
1s fufh cient within this ftatute.

* T'he addition of a parith, 1f there be two or more.tpwnei‘
within it, is not good, but if there be one towne, the _addxtmg 0
parifh is good within this ftatute : and it fhall not be intende 511{3
it be not pleaded) that thcere be more towns then onc 1 {

parith 3 {or nox pracfumitur pluralitas. |
This flatute extends nos to fome cafes, though the Jefendant be

JO8 '3:"3* 1][31,4' fFol. 1.4, Arundclf, | Ot
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ot named of any towne, hamlet, or place. © As in an aftion of
debt, the writ 18, precipe R. G. refior: E’{i:f;;ﬁ{f' r.’e' 7. without al-
ledging 10 what_town_, hamlet, or place he 15 dwelling., So if the
sy i in an action of c_lcbt be, Prec’ The’ Chafe cancellario univerf;-
ratis Oxon’ , without {aying de Oxonia.  Soin a writ broughtagainit
he hufband and his wife, or the abbot and his comoigne, the
plaintife need not fhew in what towne, &c. the wife or commoigne
dwell; for the law fhall intend (which ever intendeth the beft)
that the parfon is refident upon his rectory, the chancellor upon
his office, the wife with her hufband, and the monke with his
ibveraigne_ )

p The addition as well of the eftate, degrce, or myfterie, as the
¢owre, hamlet, or place, ought by force of this act to be alledged
iu primzo nomine ; for the proper ufe of an &lias 4i&2’ is, to agree
with the record, or {pecialty whereupon the writ is grounded, and
is not traverfable.

The addition of the eftate, degree, or myflery ought to be by

Stat, de 3 H. 5. Cap. 5.

force of this at, as the detendant was of at the day of the writ ¢

purchafed, and not with a nuper, as nuper armiger, nuper monackus,
aut nuper comes de D. & c. but a zuper may be of the towne, &c. be-
caufc men doe often remove their habitation. And this diftin&ion
appearech by the alt it {eife, by reafon of thefe words in the a&,
relating to the townes, hamlets, &c. Ow /s fuer’, ou_fons.

The end of the purview of this aét was, that the perfon of the
defendant in onginalls, &c. where proceffe of outlawry did lye,
thould be fo delcribed by certaine additions, as one man might not
be troubled for another. See other {latutes made to the {fame
end. 8§ H.6. cap. 10. *6 H. 8.cap.4. 5 E. 6. cap. 26. 31 EL
cap, 3. & Q.

(9) Afius utlagaries font pronounce, que ils foient <woides, {5c.7 This
beiny a jndgement in law is interpreted to be made void by a writ
of ecror, or by the plea of the party coming in upon a cap. utlegar’,
according to the courfe of the common law: for though the words
of the flatute be woides, yet it is but voidable by a writ of error,
or plea; which is worthy cf obfervation. 19 H. 6. fol. 1. 8 H. 6.
cap. 1o. pl. com. 137.b. 7 H.6.27.39. 10H.6.8. 11 H. 6.
19.67. 19 H. 6. 58, &c. 20 H. 6. zo. 21 H. 6. 23. 55. 37 H. 6.
3. 33 H. 6. 1. 22 H. 6. 18. & 23. 36. 30H. 6.1. 21 LK. 4. 94.73.
1h.4.2, 2 E.4.10. 4E.4.10.41,42. 22E. 4.37. 10 8. 4.
13 sH.o7.16. 11 H.7.5. 21 H.7.13. 3 El.1g2. b. 4EL
Jyer, 213, 214. .

(IC) Per exception du ;J::rrfe.] But 1f the defendant, albeit hee
hath not fuch addition as this a& requireta, yet it he appeareth
dpon procefie, and plead, taking no advantage thercof by excep-
tion, he hath loft the benefit of this a&.

(1¥) Ne joyent accordant al ricords et faits, ¢, Abundans can-
‘éla nen mocer 5 but if the addition prefcribed by this a& had varied
irom the record or deed, yet being injoyned by aét of parliament
0 be contained in the writ, &c. {uch variance fhould not have
Hl:ﬁtf:d the writ, albeit this claufe had been omitted; but yet an
altof parliament cannot be made too plaine.

A12) Bt que les clerkes del chancerie.] i. e. les courfetonrs.  Clerici
7¢ tarfu, that make out originall writs. Cf thefe therc be in the
taarcery twenty in number.  ‘To every of thefe are appointed cer-

binz couniies, and are a corporation of themfelves.
{ 1 2) D:;;’?f'!

W) (0= @

0 oL

L ] & m

 malil'e N

- » mm
O

P Allas i&”
30H. 6, 5. & 6.
32 H. 6. 13.
16 . 6. 293.

4 E. 4. 10

21 E. 4., 15. 1%,
23 H. 8. Dyer,
s0.b. 1 E. 4.1,
g E. 4. 141,

26 H, 6. lire.
100. 28 H. 6. q.
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E. 4. 2.

2y H. 6. 3. be
2 H, 6. 4.

32 H. 6. z0.29.
s E. 3. 25.

* Dyer, 4 Eliz
219, 2 14e

7 H. 6. 37.

25 H. 6. 12,
$% 4

Vid. Br. tit, ere
ror 6ge

7 H. 6. 24. 33.
=S H. 6, o.

i E.J{.J. 9541

Fleta, lib. 2. ca.
12, 14 & 15 H. 8,
caps 8.
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‘the land comprifed in the fame writing excecd not

Stat. de 27 H. 8. Cap. 16.

(13) Deftre punies, et faire fine per le diferetion del chapc;t,, s
'This extendeth to the lord keeper of the great feale, as ot'ten';3:.=]
where hath been obferved,

(14) ZEr commencera ceff ordinance o tovucr [ree @l st Jo papers
la feaft de §. Michael prockein em:t.] This' parilamene bmj;
4N Paich’ 1 H. 5. And this {tatute wos mode, i'h:n acts o ;;1-
lament were not printed, but were by the therifes procisimed iy
every county (as elfewhere hath been fhewed:) and tacichiore o
the end the {ubje@ might take notice thereof, day was gives by
this a& untill the feaft of Saint Michael the archanee! faﬁov;i" .
but at the kings fuit this alt began prefently, for that the kir:og;

learned councell were attendants in parliament, and had fufficien;
notice of this att.

An Expofition upon the Statute of 27 H. S8,
ca. 16. intitled, An A& concerning Inrol-
ments of Bargaines, and Contracts of Lands

and T enements.

B E it enadted by the authority of this prefent parlament,
that from the laft day of July, which fhall be i the yeare
of our Lord God 1536. no mannors, lands, tenements, or other
hereditaments fhall pafle, alter, or change from one to anothe,
whereby any itate of inheritance or frechold fhall be made (1),
or take eficét in any perfon or perfons, or any ufe thereof
to be made, by reafon onely of any bargaine (2) and fale there-
of (3); except the fame bargainc and fale be made by writing
(4) indented (5), fealed and inrolled (6).in one of the kings
courts of record at Weltminfter (7), or elfe within the fame
countie or counties where the fame manors, lands, or tenements
fo bargained and fold, lye or be, before the cuflos rotulsrun
(9), and two juftices of the peace (8), and the clerke of the
peace of the fame countie or counties, or two of them at the
leaft, whereof the clerke of the peace to be one: and tche fame
inrolment to be had and made within fix moneths next aﬁer
the date of the fame writings indented (10), the fame ciflis
retulsrian, or juftices of the peace, and clerke, taking for the
inrolment of every fuch writing indented before them, wher
the }':‘:;lrl;f
alue of 40 thillings, 2s. ( 11) that is to fay, t2d. to the jul
tices, and 12 d. to the clerke, and for the inrolment of every
fuch writing indented before them, wherein the Jand comprix
exceed the fumme of 40 fhillings yearly value, 5s. that is 10
fay, 2s. 6d. to the faid juftices, and 2s. 6d. to the faid clerae

for the inrolling of the fame,  And that the clerke of tne pv&‘ﬁ;



Of Inrolments of Bargains, &c.

< the time being, within every fuch coun?r, {hall {ufficiently
‘nroll and ingroffg in par?hment (v2) the {fame deeds or writ-
ings indented, as 1s aforefaid, and the rolls thereof, at the end of
every yeare fhall deliver unto the cuffos rotulorum (13) of the
(.me county for the time being, there to remaine in the cuftody
of the faid czffos rotuloru:n for the time being, amongft other
records of every of the fame counties, where any fuch inrol-
ments {hall be fo made, to the intent that every party that hath
to doe therewith may refort and fee the effedt and tenour of
every fuch writing {o inrolled.

(1) Of ixherizance, er freebhold fhall e mads, E¢.]  After the fta-
tote of 27 H. 8. cap. 10. of transferring ufes into pofieflion. If a
man by his deed had bargained, and {old for valuable confidera-
tion, any lands, &c. of any eftate of inheritance, free-hold, or for
yearcs, the fame had been executed by the faid a& of 27 H. 8.
cap. 10. Now this a&t of inrolments reftraines onely eftates of
inheritance and free-hold; and therefore bargaines and fales for
veares, for what number focver, are not reftrained by this aé,
tiouch 1t be not by deed indented nor inrolled.

(2) By reafon enly of any bargain:, Sc.] If a man for valuable
contideration by deed indented doe bargaine and fell lands to
anotiier and his hetres, and before the deed be inrolled he levieth
2 fine, or maketh a feoffinent to the bargainee and his heires of the
fame lands, and after, and within the fix moneths the decd is in-
rolied, the bargainee fhall be in by the fice or fecoffment, and not
oy the bargaine and fale, both by rea’on of this word only, &ec.
and that the eftate by the common law vetted {hall be preferred.

(3) Of any bargaine and falo therecf.] Firlt, what is a bargain
and file ? & A bargaine and fale is a reall contra® * upon va-
luable confideration for pafling of mannors, lands, tenements, or
hereditaments by deed indented and inrolled within fix moneths
after the date of it, without livery of feifin, or attornement of
tenants,

Ifthe bargainor be in poffeffion, this is a facile and ready affurance,
but the {fcoffment reduceth and reftoreth the poil=flion to the feoffor,
;_n_d_pnﬁ‘eth the land to the feeffee, thoush the feoffor had been dif-
itlled, &c¢, and the inrelmient 1s not plcadable as the feoffment is.

Secondlv, whether thefe words of [bargain and fale] only, or
cquipollont werds may be ufed, &c. to take effe@ by force of this
atuge ! Though 1t be good to ufe thefe werds mentioned in this
A%, yet are they not of necedlity to bz ufed; for whatfoever word
UP0n vauuable confideration would have raifed an ufe of any lands,
wnements, or hereditaments at the common law, the izme dee
“hount to a bargaine and fale within this ZRatute: as if a man Ly
“ted Indented and inrolled accordinz to this aé doth covenant for
“-::ﬂunhic confideration to ftand feifed of lands to the ufe of another,
“C. tu1s is in nature of a bargaine and fale withia this a&.

. ) 5 o ] . .
~4Adieiied of certaine lands in fee, demifed the fame to C. for life,
‘i remaiader for life referving a rent at the feaft of Saint Michael,
and of the annuntiation; A. by indenture, in confideration of 50
1101111(15, doth demife, grant, {ct, and to farme let the {ame lands to
yeares, referving a rent at the fame feaits prefently, and

“thelefive for life did not astorne; and it was adjudged, thatft.ﬁz
3 :

Lib. z, fol. 36-
Sir Rowl. Hey-
wards cafe,
Lib. 3. g4.

Foxes ¢ 1e,
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Trin, 53 Elizein
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walte, & Eliz.
Hyad derendant,
Itb. 5. fol. 71.
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* Pi com. 307.2~
so H. 8. tit. at-
ternoment,

Bf- ?-gl

19 H. €. 6.

Lib. 8. fol. g3,
g4. Foxes cafe,

I:h,

™

£al. g0,
nl'..i::‘ caﬁ:.
Lib. 3. tol. a3,
os. Foxes cale,
L:b. int. Co.
116.a. b.

ﬂi
’
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Q

Lib. 8 fol. 914,
a4 Foxes caice
Vid, li. 2. fo. 33,
Sir Rewland
Heywaids cafe.
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& Mar. Dyer, fol.
3146. Villiers
cafe,

Lib. 11. fol. 25,
a. Harpers cafc.
Lib. 1. tol. 170.

Mildmayes cale.

# Lib. ¢. fol. 20,
b. Stiles cafe.

See Stiles cafc,
ubi fupra.
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See the firft part
ot the Inftitutes,

fell. 6%, fol. g2,
Vid. 4 E. 2. tit,

Obligation g,

Stat. de 27 H. 8. Cap. 16.

faid demife and grant upon the confideration of 56 pounds
ed 10 a bargaine and fale for the faid terme. So if 4 ma

for valuable confideration doth by deed indented and inrolled alier

or grant the land to a man and his heires, &c. this is bnrgain;

within this ftatute, ez ffc de fimilibus. But inafmuch as the jnen.

tion of the parties is the principall foundation of the credtioy o
ufes, if by any tlaufe in the deéd it appeareth, that the intentiop 0%
the parties was to paffe it in poffeflion by the common law, tier
no ufe fhall be raifed : and therefore if any letter of attorney
1n the deed, or a covenant to make livery, or the like; there po.
thing fhall pafle by way of ufe, but according to the intention of
the parties pofleflion by the common law. And albeit no valugb},
confideration be exprefled in the indenture, yet if 2ny were piven,
the fame mdy be averred, and the land doth fufficiently paffe.

A. by deed indented and inrolled in confideration of 100 pound:
paid by B. bargaineth and felleth the land to B. C. and D. parties
to the indentures : in this cafle the land pafleth to them all; fo
although the valuable confideration be exprefled to be paid by one,
yet it muft be intended, that it was paid for them all, to the end,
that the land may paflec to them all, according to the meaning of
all the parties, and a confideration given by one of the parties, is
{ufficient to convey the land to them all.

(4) Except the fame bargaine and jale be made by avriting.] Firf,
it muft be by writing, and not by print or ftamp.

Secondly, it muft be * written in parchment or paper, and nce
upon wood, {tone, lead, or other materiall.

(5) Indented.} 1f the deed begin, Hee indentira, or, 'This m-
denture, yet if the deed be notindented, it is no indenture; but
if the deed be indented, though the deed doth begin, This deed
made, without mentioning the word of indenture, yet s it a writ-
ing 1indented within this ftatute.

In an ation of debt between Scudamore and others plaintifes,
and Vandenftene defendant, upon an indenture of charter party the
cafe was this: the indenture of charter party was made between
Scudamore and others owners of the good fhip, called B. whercot
Robert Pitman was mafter, on the one partie, and Vanden{iene on
the other party. In which indenture the plaintife did covenant
with the faid Vandenftene and Robert Pitman, and alfo Vanden-
ftene covenanted with the plaintife and Robert Pitman, and bound
themfelves to the plaintife and Robert Pitman for performance oi
covenants in 600 pounds. And the conclufion of the f2id indenture
was, < In witncfle whereof the partics abovefaid to thefe p{'EfCﬂf-
¢« indentures have put to their feals.” And the faid Robert Pitman
to the faid indenture put his hand and feal, and delivered the fame.
The defendant in barre of the faid a&ion pleaded the releafe o
Pitman, &c. whereupen the plaintife demurred. And 1t was ad-
judged, that the releafe of Pitman did not barre the pl_amtlfe, be-
caufe hee was no party to the indenture. And the diverfity was
taken and agreed b:tweene an indenture reciprocall betweene
parties on the one fide, and parties on the other fide, as th!s was:
for there no bond, covenant, or grant can be made to or with anj
that is not party to the deed.: But where the deed indented 1s 00t
reciprocall, but is without a between, &c. as, omsnibus C/.;r;ﬂ:_jf-'?'ﬁ'
libus, €c. there a bond, covenant, or grant may be made to diver
{feverall per{ons, (6) And

amoup! .
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(6) And inrolled.] Albeit the indenture (as hath been faid)
may be either of parchment or paper, yet the inrolment muft be in
parchment onely; and fo 1t is exprefled in the claufe of inrolment
by the clerke of the peace, wiz. That hee fhall {ufficiently inroll
and ingrofle * in parchment the fame. And {o much is implied,
when the inrolment 1s in any of the kings courts of record at Wetft-
minfter; and {fo was 1itadjudged, as M. Plowden cited it before the
lords in parliament, azuo 23 Eliz. in the great cafe between Herbert
and Vernon, which [ heard, and obierved.

4 deed knowledged by the hufband and wife fhall by the com-
mon law be inrolled onely tor the hufband, and not for the wife, by
reafon of the coverture, and though 1t be 1nrolled for both, it bindeth
her not. Otherwife 1t 1s by cuftome, and none hath power to
examine a feme covert without writ, 29 H. 8. tit. Faits inroll”
Br.14.7 E. 4. 5. 7id. 34 H. 8. ca. 22. 18 k. 3. 29. 45 afl. 8.
14 B, 3. exccution 73. 1g R. 2. eftoppel 281. 21 E. 3. 43. 24 E. 3.
64. 21 Eliz. Dyer, fol. 363. Kelwey 12 H. 7. fol 4. &c. 12 I, 4.
12. 29 H. 8. faits inroll Br. 15. lib. 10. Mary Portingtons cafe,
fol. 42.

If4an infant acknowledgeth a recognizance, ftatute merchant, fta-
tute ffaple, or obligation in the nature of a {tatute ftaple, or inroll
an obligation, in all thefe cafes he muit avoid it in an acdita querela,
during his minority; for it muft be tryed by inipeltion, and thefe
concerne but perfonall duties. But if an 1nfant bargaince and fell
lands which are in the realty by deed indented and inrolled, he may
avoid it when he will; for the deed was of no eftelt to raifc an ufe:
and this ftatute 1s to be intended of lawfull and effeltuall bargaines
and fales, and fuch as would have raifed ufes at the common law,
and doth onely reftraine the execution of them that be of effedt,
except the deed be inrolled. And this ftandeth wich the reafon of
the common law, that none burt effe&tuall deeds ought to be inrolled;

and therefore a deed of feoffment ought not to be 1inrolled before .3 g,
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39 E. 3. 39.
40 E, 3. 3.

L Nota.

Vid. Regift. fol.
150. F.N.B.
104. k. Dyer,

7 kl. 132. b.
Harrilons cafe.
7E.4 5. 13E."
3. audit. querela
26. 17 E. 3. 70.
7o E, 3. enfant
61. 235 E. 3.
audita quer. 27
S H. 6. j0.

15 k. 4. 51,

1 H. 7. 15,

11 H. L 5-

3¢ 33

livery. But in cafe of a fine the infant muft reverfe it during his 16 H. 7. 5.
minoritie : for the conufance is taken by force of the kings writ 44 £.3. 7. 0

before a judge, and is voidable by the common law.

That upon a bargaine and fale by deed indented and inrolled, a
rent may be referved, for the ufe and poflefiion pafleth zarguam wno
flate,  See lib. 2. fol. 4. in Sir Hugh Cholmleys cafe.

A7) In any of the kings courts of record at WWefiminfler.] That
5,10 the kings bench, the chancery, the common pleas, and the
exchequer.  And though the words be, at Weitminfter, for that at

the time of the making of this aé, thefe courts were there; yet if

thefe be adjourned into another place, the inrolment may be 1n any
of thefe courts; for the inrolment is confined to the courts, wherc-
loever they be holden.

(8) Or elfe in the fame county, &c. before the cuftos ro-
talerum, and two jultices of peace, and the clerke of the peace,
¢, *

{9} Cuftos ror.] This officer is a juflice of peace, and 1s oFt}{e
gitt of the lord chancellor, or lord keeper, and he may exercife his
ofice by deputy. He hath the keeping of all bargaines and fales
by deed indented and inrolled, and of all the records and rolls of
e feflions of peace, * and of the commiffion of peace it feife, and
vlerect he taketh the name of his office to put him in mind of his
Gty e hath the gift of the clerkthip of the peace, to exercile
3 X 7

o Ix.r,

by-

{ 574 ]

* g E. 1. 2,
10 H. 7. 7.
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Dyer, 5 E1. 213,
Pafch’ 4 El. rot.
Sx2. adjudge tur
demurrer, Pop-
hams cafe.

Lib. int’ Coke

tol. §606.

Lib. 5. fo. 1. b,
Ciaytons cafe.

I.r'lb. S. fD: X. b-
Clavtons cale,
ubi fup. aajudge
‘T'rin>21 Elz.
il communi
banco 6 L. 6.
taits inrol Br. g.
per fes juitices.

* Noti, except
13 more then
unlelie.

Trim® 22 iz,
rot. 1037.10
communl banco
inrepl.
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by himfelfe or his deputy, but he continueth no longer in his place
then the cuftos rotulerum doth. ’

(10) Zhe jame inrolment to be bad avithin fix moneths neys
after the date of the Jame writing indented.} The fix moneths fhal]
be accounted after the computation of 28 dayes to the monetn,
After the date, and after the day of the date upon this attis ali one;
fo as the date it felfe is taken exclufive. And yet in the repon o%
juftice Dalifon it is faid, that it was holden anvo 4 LEliz. thatif 1
be inrolled the fame day it beares date, it1s fufhicient; but thefafer
way is to inroll it aftcr the day of the qate. And yetwhere 1t hatha
date, and is delivered after, it {hall take effet to pafle from
the bargainor from tae delivery ; for then it became his dced, and
not from the date : but the deed muft be inrolled within fix moneths
after the date.

Every deed fhall be intended to be delivered on the {ame day
that it beares date, unlefle the contrary be proved, Anditis the
beft courfe {according to the intendment of law) to deliver it the
fame day that it beares date.

el ol Ao

But if the deed indented hath no

date, then the day of the delivery is the day of the date of that .
deed, and may be inrolled within fix moneths after the delivery.
And when the deed is inrolled within the fix moneths, then 1t pafleth

from the delivery of the deed. And albeit after the delivery and
acknewledgement, either the bargamor or the bargainee dye before
inrolment, yet the land pafieth by this act; for the words thereof
be - No mannors, lands, tenements, or hereditaments fhall pafle of
any eftate of inheritance or freehold, * except the deed be 1nrolled.
So as by the common law and the ftatute of 27 Hen. 8. of ules, 1t
hould have pafivd. And by the words of this {tatute, when the
decd is inrolled, it pafleth ad nitio.

Between Androew Mallery plaintife, and Jennings and othfars:
Gefendants, the cale was this: one Sewlter was feifed of certae
lands in fee, and knowledged a recogmizance to ‘Turner, whofe
executrix brought a _sire fac® upon the recogmizance bearing date
the 9 day of November, az. 41 Ehz. againft Sewfter, and alledged
himto be feifed of the faid lands iz deminico fuo, ut de feodo, the day
of the feire fac’ brought, which was traverfed by the other party.
And the truth of the cafe, being by long pleading dlfclo{'ed‘to the
court, was this: Sewfter 7. die Nowvemb. before the recogmizanc
knowledged, by deed indented for money, had bargained and fold
the {aid land to another, and the deed was ‘nrotled zo Nov. follow-
ing. ‘The queftion was, whether Sewlter was upon the whole
matter fcifed in fee the g day of November, :
inrolled untill the twentieth of the fame November. And 1t was
adjudged uza woce, that Sewiter was not feifed n fee‘of the land
the g day of November, for that when the deed was inrolled, the
bargainee was in judgement of law feifed of that land, from the

‘delivery of the deed. And it was refolved, that neither the deﬂ;]{

of the bargainor, nor of the bargainee before snrolment, I Ir
hinder the paffing of the eftate. And that a releafe of a {trange

to -the bargaince before inrolment is good.

relation between the parties by fition of law; but in POierff-}‘ ﬂfet;
as well to them as to {trangers alfo. And that a recovery d“ b:ing |

againft the bargainee before inrolment. (the deed indente

» v - - . ' Ar-
after within the fix moneths inrolled) 1s good, for that the g
of law at the tl o

gainee was tenant of the frechold in judgement

.y TN

the deed being not

So as it hold not by
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of the recovery.  And zon refers, when the deed indented is know-
ledged, fo it be inrolled within the fix moneths. And all this was
nfierwards affirmed for good law by the court of comman pleas
Trn’ § Jac. regés, upon a {peciall verdit given in an gjectione firme
betweene Lellingham plaintife of the demife of Thomas Fitzher-
bert efquire, and Alfop defendant: and farther, it was there re-
[olved, that 1t the bargainee of land after the bargaine and
file, 2nd before  the inrolment doth bargaine and fell the
e by deed indented and inrolled to another; and after the
frit deed 1s 1nrolled within the fix moneths, the bargaine and
izle by the bargainee is good: but there in the principall cafe,
in relrect of the dpeciall manner of the penning of the meane
hargaine and fale, the court being divided, «wix. threc judges
wanit two, jJudgement was given againft it

The day of the moneth, and the yeare of our Lord and Saviour
Chill, and the yeare of the kings raigne are the ufuall dates of
deeds,  And the day of the moneth by the nones, ides, cr kalends
is fufficient, |

(11) The cuflos rotulorum, or juflices of the peace, and clerke,
iaking for the iurolment of every juch wvriting, &c. tavo fhillings,
tc] A good preident, when parliaments appoint new labours,
&c. that they would alfo limit and {et downe in certaine what fees
hall be taken for the fame, as here it is done.

(12) The clerke of the peace fball fufficiently inroll ir parchment,
&c.] Of tlas fomewhat hath been faid before.
(13) Shall deliver them to the cuffos rotolorum.] For (as hath
been f11d) he 1s the keeper of the records and rolls of the {cffions of
the peace of that county.

Provided alwaies that this a&, nor any thing therein con-
taned, extend not to any mannor, lands, tencments, or heredi-
timents, lying or being within any citie, borough, or towne
corporate within this realme, wherein the maiors, recorders,
chamberlaines, bailifes, or other officer or officers have au-
l:‘lority, or bave lawfully ufed to inroll any evidences (14),
teeds, or other writings within their precinét or limits:
ay thing in this aét contained to the contrary notwith-
ftanding.

(14) In anp citie, borough, or towvne corporate, avherein the
WArs, X<, bave anthority to inroll evidences, &c.] Refolved by
the opinion of the juftices of both benches, that a bargaine and
fale for valuable confideration of houfes, or lands in London, &c.
by word onely is fufficient to paffe the {ame; for that houfes and
ands in any city, &c. are cexempted out of this act: and at
the common law {uch a bargaine and fale by word only raifed an
e, And the flatute of 27 H. 8. cap. 10. doth transferre the ufe
1o pofleflion. ﬁ

HWhen the makers of this a& had appropriated the inrolment of
" “lfientures of bargaine and fale to the kings foure courts afore-
;thh' it was neceflary to make a provifion for citics, &c. which had
. Ority toinroll, and that there fuch bargaines and fales fhould be

blled, $eg defunt verba: for by the words, the mannors, lands,

3 X 2 tenements,
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tenements, and hereditaments are exempted out of the faid a8,
without any provifion for inrolment within thofe cities, &c,

RHill. 20 E. 1.in If a deed be fhewed in court, or in the cuftody of the court, and
binco Rot. 100. by mifchance the (eale 1s broken off, the court fhall inroll the deed %

Jomerfet. in court for the availe of the party.

r 677 ] An Expofition upon the Statute of 32 H. 3.
Cap. 5. Of Executions.

W HERE AS before this time divers and fundry perfon;
have fued executions, as well upon judgements for then
given of their debts or damaggs, as upon fuch ftatutes merchauts,
fratutes of the ftaple, or recognizances, as have been to them
before made, recognized, and knowledged; and thereupon {uci
Jands, tenements, and other hereditaments, as were lyable to the
{ame execution, have been by reafonable extent to them de- ;
livered in execution for the fatisfaCtion of their faid debts and |
damages, according to the lawes of this realme. Neverthe- !
lefiv, it hath been oftentimes feen, that {fuch lands, tenements, |
and hereditaments fo delivered, and had 1n execution, have
been recovered, or lawfully devefted, taken away of evidted |
from the pofitilion of the faid recoverers, obligees or recogni- .
zees, their executors or aflignes, before fuch time as they have
been fully fatisficd and payed of their debts and damages, without
any manner fraud, decett, covin, collufion, or other default 1 |
‘the faid recoverers, obligees, or recognifees, thelr executors and *
‘affignes, by reafon whereof the faid recoverers, obligees and
recognifees have been thereby fet cleerly without remecyy by
any maner fuit of the law, to recover or come by any fuch part’
or parcell of their {aid debts and camages as was bchind,_and not
by them levied or reccived, before fuch time as the {Etlld lands,
tenements, and other hereditaments {o by them had 1n execu-,
tion, were recovered, lawfully devefled, taken or evicted out of
and from their pofleflions, as 1s aforefaid, to their great hurt and%
lofle, and much {eeming to be aoaindt equall juitice and goodé
confcience. ' A .
For reformation whereof, be it enacted by authority of thls
prefent parliament, that if hereafter any {uch lands (_2)1 tf“e';
ments, or hereditaments, as be, or {hall be had and deliverec (S)i
to any perfon or perfons in execution (1), as 18 aforefand, I:I[JUII:}:
any juft and lawfull title, matter, condition, or caufe (4)W e;]c}
withall the faid lands, tenements, and hereditaments were l)»lk ;1
“tied, and bound, at fuch time as they werc delivered and t?‘lf ’
into execution, fhall happen to be recovered, Jasvfully de

) Any il I
taken, or evicted (5) out of, and from the pofleflion of ..Ll},‘;’i.lfu
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perfon and perfons as now have and hold, or hereafter fhall have
and hold the fame 1n execution, as is aforefaid, without any fraud,
deceit, covin, collufion, or other default of the faid tenant or te-
nants by execution, before fuch time as the faid tenantsby execu-
tion their executors or affignes (6) fhall have fully and wholly le-
viedor received the faid whole debt (7 ) and damages, for the which
the faid lands, tenements, and other hereditaments were delivered
(8) and taken 1n execution, as is aforefaid: then every {uch re-
coverer, obligee, and recognizee fhall and may have and purfue
2 writ of {cire facias out of the fame court {g), from whence
the faid former writ of execution did proceed again{t fuch perfon
or perfons, as the faid writ of exccution was firft purfued,
their heires, executors, or affienes of fuch lands, tencments,
or hereditaments, as were or been then liable or charged
to the fald execution, retornable into the fame court at a
certaine day, being full forty dayes after the date of the fame
writ,

At which day if the defendant, being lawfully warned,
make default, or appeare and doe not thew and plead a fuf-
hiclent matter or caufe, other then the acceptance of the
fid lands, tenements, and hereditaments, by the {aid former wric
of execution, to barre, avoid, or difcharge the faid fuit for the re-
fidue of the fuid debt and damages remaining unlevied, or un-
received by the faid former execution: then the lord chancellor,
or other fuch juftice or juftices, before whom fuch writ of
leire facias fhall be retornable, fhall make cftfoones a new writ
or writs out of the faid former record of judgement, ftatute
merchant, ftatute ftaple, or recognizance of like nature and
citect, as the faid former writ of exccution was, for the levying
of the refidue of all fuch debt and damage, as then fhall appeare
o be unlevied, unfatisfied, or unpayed of the whole fumme or
himmes in the faid former writ of execution contained : any
law, cuftome, or other thing to the contrary hereof, heretofore

uledy in any wife notwithftanding.

(1) That if hereafter any {fuch lands, tenements, or heredita-
?}C“tsé{ﬁs be or fhall be had and delivered to any perfon in execu-
i0n, &c,

(2) Such lands.] This hath relation to the preamble, where
ﬂ]_ere are rehearfed foure kinds of executions of thofe lands, &c.
!l upon Judgements: 2. upon ftatates merchant: 3. ftatutes of
}he ltaple: 4, recognizances. Thefe recognizances bee of two
TS5 one, ufuall recognizances taken in any of the kings courts
of record at Weftminfer : another, in nature of a ftatute ftaple, by
}c]he fatute of 23 H. 8. cap. 6. This conufee of the ftatute ftaple
i.eﬁ’-'l'leafter in this ftatute is called obligee, becaufe in them both the
&nade of the party is put, and the3 tenant by elegit upon judgements
debtmc.ogmmm}es fhall hold the land, &c. untill he be anfwered his
'\ Without mifes, cofts, &c, But?® tenant by ftatute merchant,
ﬂcnant Oy ftatute flaple, or by recognizance ¢ in nature of a
ite ffaple fhall hold the land, &c. untill his debt be paid together

:Fith mifes; cofts, &c. Vid. Regift. 151, 152, 28g. F.N.B.
3 Flet, 1ib, ¢, cap. §7. lib. intr’ Co. 23€. Rail’ pl. 542. %ﬁer
| ' z Eliz,

3 X 3
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See before the
ftatute of V. 2.
cap. 13. and the
cxpofition upon
the fame.

To what execua
tions this a&t
extendeth unto,
2 By the ftat. of
W. 2. cap. 8, for
Judgements,and
cap. 4§, forre,
cognizances,

b By the ftat. of
Aéton Burnel,
11E.-1.& 13
E. 1.dec mercat.
5 H. & CaDe 124
¢ By the ftat. of
27 F- 3. Caps Qo
& 2-_1-

d By the ftat. of

33 H. 3. cap. 6.

.
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I;;b. 4- fﬂ!- 6?-
} ulwoods cale.

Lib, 4. fol. 606,
Fulwoods cafe,

-
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Hill. 11 E. 3.

coranl rege, rot.

03- Norft.

€o was it holden
Palch’® 12 El. 1n
commun! banco.

Vid, 46. 1ib. afl,
tit, faire fac’?
159

Sce the ftat, de
Moercat. 13 E. 1,
Soient liuers al
merchant touts
lcs biens del det-
tor, €f touls

fes terres per
reafonable ¢x«
tend a tener
jefque a tant que
1e dete fesr' levie
pleinment.

Notwith®anding by good conftrution the conufor fhall have a fcire fa b2
with mifes and coftages ; forthe land was delivered in nature of a gage, though 17 E. 3. 43 'fcilrt
18 E. 3. 11. feeme to the contrary, butin 21 Fe 3. tir. {cire faciss 109. & 47 E« 3 { 5‘65-
facias was granteds 32 E. 3. «cire fuc’ 1014 the aldignee of the con \for {hall have the fcire 838 _.

3. §3» acc’y

Stat. de 32 H. 8. Cap. 5. Of Executions,

2 Eliz. 180. b. 37 Hen. 6.6. 36 H. 6. 2. 2 R, 3.8, 17, 17 H
40 E. 3. 23. k

(3) So had and delivered.} Had, 1s by elegit upon judgements o
recognizances, to have the moity in execution.

Delivered, is by Jiberate upon the other three of the whole land
%-c. of the conufor ; but after the extent in thofe three cafes (of;hé
ftatutes, Or recognizances in nature of a flatute) retorned, the co. B
nufce may enter without any delivery by the fherife by force of
the /iberate: and he that fo entreth without any delivery is within )
the aide and benefit of this aé&, which fpeaketh of delivery.

(4) Upon any juf} and lazwwfull title, matter, condition or canfr.] 3§
That is, upon fome former jult and lawfull title, &c, before the §
judgements, {tatutes, or recognizances. '

(5) Shall bappen 1o be recovered, devefted, taken or evidid.)
By the context of this law, the whole land, &c. had in exe.
cution, and the whole intereft of the land 1n execution mutt
be recovered, devefted, or eviéted for the reafons and cavufes there
exprefled.

Exccution of a recognizance by ¢egzt of lands, &c. of Thomas -
Camovs was had by two merchants; and afterwards by a former ;
ftatute the fame lands were out of the hands of the faid merchants

[

delivered to the former conufce, whereupon the two merchants de-
fired to have execution of other lands of the faid Thomas Camoys, §

€t conceditur. .

A man maketh a leafe for yeares, rendring a rent, the leffor .
oufteth the leflee, and bindeth himfelfe in a ftatute, the land 15 ex-
tended, and delivered to the conufee, the lefiee re-enters, this 1s no *
eviction within this ftatute : for it appeareth by the preamble, that ﬁ
the conufee muft be cleerly without reinedy, &c. but here the c0-1
nufee fhall have the rent referved, and the reveriion. :

(6) Before fuch time, as the faid tenants by execution thir exte |
cutors or afficnes, &c.] Here are admimftrators, and fo throughi
the whole act underftood, becaufe they are in equall mifchiefe. ;
And likewife and for the fame reafon, albeit affignces be named in
this branch, yet are they implyed throughout this act in branches
neceflary, where they are not named.

The aflignee of parcell 1s not within this a, as appearety by
that which hath been faid; but if there be feverall afignees, and
the land is evi@ted from them ali, they are within the letter and
remedy of this adt, becaufe the whole is evicted from them, and they
riay have a re-extent for the whole debt, according to the WOrds
and meaning of this act. _ -

Which cafein 46. ib. afl. becaufe it hath been often nnﬁ:'}lffﬂ; ~-
and mif-applyed by many, we will truly put the famec. A. wikud
of Blacke acre, and White acre in fec, aclknowledgetha ftatut:
merchant to J. and infeoffeth B. of White dcre, J. fueth cxectifi?i‘ i
of Black acre out of the poilefficn of A, the conuior, and of Wiy
acre out of the pofleflion of B. A. conveyeth Blacke acre 10 (-4-}“1
fee, J. tenant by fiatute merchant afligneth his intevelt to n. C. 3
aflignee of A. fueth a /eire fac’ agdinit D. aflignee of J. and tf‘ﬂf’“?" ;
the mony that is behind. D. the cefendant pleadeth to the wrtl, __:

c* upon tonder of the Gtohs




