De Militibus.

sitium forinfecumy fecrutentur votuli de
cancellaria de tempore predecefforum
Jumini regisy et iat fecundum quod fieri
confuevits

8, Eodem mods fiat de clericis infira
Jucras exiffentibus laicum ﬁadum Lo~
untihusy qui milites effe deberent, [i

;i?g:;_‘ffaw:’fff-

q. lterm nuilus diftringatur pro bur-
cagiis [uisy lcet valorem xx. li. attin-
canty aut plus.

10. ftens qui milites effe debent ot
nan funty qui per modicum tempus ter-
ras [‘tas tenuerunt,y ct funiliter qui ni-
miam  [euectutem, wel defectum men-
brorum babenty few morbum incurabi-
leiny wel onus liberorum, vel placitarum
alleganty, wvel alias cawufas neceffarias
sratendunt ;0 adeant  ad  Robertin
ﬂﬁtcﬂ, et Anto’ de Berky et coram eis
fuies faciant > quibus eft injunctum,
qued fecurdune difcretionem eortnty ra-
linabiles fines admittant de viris pre-
difdis,

594

fhall be fearched far the time of the
kings predeceflors. And it {hall bee
done as 1t hath ufed to bz done.

In like mannor fhall be done of
clerkes being within orders, holding
lay fee which fthould be krnights it
they were laye.

Alfo nonec fhall be diftramed for
his burgage lands, althouzh they doe
amouit to the value of xx.li. yeercly
oI morec,

Alfo they that ought to be knights
and be not, which have holden their
lands in their hands but a {inall time,
and hikewife fuch as fthould be knights
thut do pretend great age, or dcfault
of therr members, or any other incu-
rable difcafe, or charge of their chil-
dren, or of fuites, or do alledge fuch
neccifary excufes, they fhall refort
unto Robert Typtofte and Anthonie
de Berkey and thall make fine before
them, to whom it is enjoyned that
according to their dicretions they
indll admitte the reafonzble fines of all
{uch perfons. [ Rujtell’s Tranflation.]

L]

(1) Dominas vex conceffit, quod vmncs i qui mil:tes gfle debenty et

nmzﬁmz‘.] "I"hat 15, the kiﬂg doth g

to be knights, and be not, &c.

rant, that all they which ought
In thefe words confilt the locke and

the key of this writ, @/x. who by the common lawes of tiiis realme

ought (that is, de jure ) to be compellzd to be a knighut.

For the

underftanding waereof, and of all the parts of this writ, feven things

fall into confideration.

knights of the

(There being foure kinds of knights, wiz.
garter, knights banaret, knights ot the bath, and

knights bachelor of the fpurre, 3 I&. 4. cap. §.)

Firft, of what degree knighthood is.
of a I{night bachelor,

This writ being underfiood

It is refolved in our bookes without any contradiction, that the 11 E. 3. brev.

name of this knight is 2 name of dignity, and of the inferiour de-
gree of nobility ; and thercfore is parcell of his name.
wiits and inditements he ought to be named knight by the common
law; but foit is not of the ftate of an efquire or gentleman. * Brit.
ton ftileth a knight honourable, and in the recerd of ¢
John A&on knight hath the addition of nsbific; and certaine it is,
that, lecing it is a name of dignity, 1t followeth, that he ought to
have fufficient revenuc to maintaine that dignity.

3§ E.4.39. 15 E. 4. 14, 38 E, 4.20. 21 E. 4. 71,
3 P 3

) banco + .
" banco yot., ©3. Somerit,

259. 26 E. 1.
brev. 2 50.

42 E- 3; 9-

22 R. 2. brev,
925.4 H. 4. 2.
? I{.[].. 7- 11 HI
4.- 19- 14. H- 4-
21. 7 H. 0. 15.
Tq. Ht 6- Is.
22 H. 6. 52 H
6- 29: 35 E’I 6

* Brit. cap. 25, fo. 49. b, Mich, g L.

And in
E. 1. Sir

Sce W, 1. cap.

I ‘I’t‘i'df?o
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De Militibus.

10. werbo chivalers, that In ancient times coroners ought tg haye
been knights, and the reafon was, for that being Kniphts, the
law did intend, that they had fufficient to anfwer both the ki,
and the fubjedt, if caufe fhould require. But hereof more fhal} pee
faid hereafter.

In the meane time this 1s to be obferved, that the greater dignity

doth ncver drowne the lefler dignity, but both ftund together in
ore perfon: and therefore if a knight be created a baton, yet he
remaineth a knight flill; and 1f the baron be created an earle,
yct the dignity of a baron remaineth, ez fic de ceeteris.  But if an
efquire (which 15 no name of dignity be made a knight, the degree
of the efquire is changed, and gone, and cannot {o be named inany
judiciall proceeding.
Secondly,of what quality he that 1s tobe a knight oughttobe, debet,
&c. We have not found that a baron, being a lord of parliament,
or higher degree, hath been diftrained ad arma militis fufeipienda.
But he that 1s diftrained, &c. ought to be a gentleman of name
and bloud, clare laco nratus, or elle non debet, he ought not to
be compelled by this writ to take the dignitie of knighthood
upon him,

Cf ancient time thofe that held by knights fervice were regu-
Jarly gentile, and thofe which held by {ocage,or in burgage, were
ycomen or burgefles: and this appeareth by the ancient rule of
law, ® Lex Anglice nullum jfecutagivm aut ferwitium militare de fockman-
nis aut burgenfibus expetit. 1t appeareth alfo by many ancient re-
cords, and particularly by this writ, that fockmannus, T, e gui
tervas tencnt in focagios <S¢, ct nmullum. faciunt forinfecum ferwitinm, that
15, thole which hold in focage, of what value foever, and doe no
knights fervice, ought not to be knights, 7on debint, Ic.  And our
writ {aith, Nullus diffringatur pro burgagiis fuis, Ic. no man ought to
be diftrained to be a knight for the Iand which he holds in burgage,
&c. of what value foever. But though it were of ancient time 2
badge of gentry to hold by knights fervice, yet now rempora mutan-
tury; and many a yeoman, burgefle, or tradefman purchafe lands
holden by kmights fervice, and yet (‘non debet) ought not for
want of gentry be a knight. At this day the fereft rule is, Nl

Sunt gui arma gentilicia antecefforam [fuorum proferre pofjunt ; therefore
they are called feusiferi, armigeri, Se.

W hen a knight is degraded,
one of his punithments is, guod clypeus fuus gentilicius reverfus crits
and here his armes be reverfedithat beareth none. _
Lands and tencments anciently holden by knights {ervice, be-
lenging to the nobility and gentry of the realme, are not of the cul-
tome of gavelxind, which belonged to the yeomanry, and were
holden in focage for the fervice of the plow: and this appearcth
by the judgement of the whcele parliament 1in® 31 H. 8. cap. 3. and
by the booke of 9 H. 3. tit. Prefcription 63. and 26 H. 8. fol. 4.
and the reafon thercof was, becaufe the lands and tenements holden
by krights fervice fhould not becarried by deicent 1nto many ha_nds
of iffues males, whereby the fervice for defence of the realmema
few defeents fhould be Ioft or diminifhed, and the owners (the lands
being divided into formany hands) fhould notbe able to mafntajlnff the
countenance of their orderand degrec.,  Inter flatuia _{ézz z_?gﬂ:!kﬁﬂ?f”
H. 1. cep. 11. LLlitibus qui per loricas terras _fuas deferviitits terrds
dominicerum carucarum frarum quietas ab cmnibus gildiss €t ab omnt

. ) y % - ‘J
oLcre o doso meo concedoy wt ficut Lonignilas mea propenfior o i :-:,;
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a mibi fideles fint & et ficut tam magno gravamine alleviati funt, iia
equis €t armis fe bene tnfiruant, ut apiz et ;f:.s:_wz{ﬁ fint ad fervitivm meum,
i ad defenfionem regn: mei,  And where it 1s ena&led by the ftatute
of prerogat’ rigis, cap. 10. quod faeminee noxn participasunt cum mafculis,
it is to be underftood of {uch as be in equall degree; as the fifler
thall not inherit with the brother, becaufe they be in -quali degree ;
but the daughter of the {onne (hall have a part with her uncle, for
they be not in equall degree. ‘

A knight 1s by creation, and not by dcicrnt, 2 gentleman is by
defcent, and yet I read of the creation of a P gendleman; and thus it
was : a knight of France came into England, and ciaiicnged John
Kingfton (a goodand a ftrong man at armes, but no genticinan) as
the record faith, ad certa armorum punfa, Sc. perficienda. Rex, ut
pradidus Johannes honorabilius in pramiffis accipiatur, ipfurs Feban-
wem ad ordinem generoforum adoptavit, et armigerum conflituit, et ceria
honoris infrgnia ez conceffit, &c.  Note, the king made him no knight,
as his adverfary was, becaufe he was no gentleman.

But for any thing that I have reade and doe remember in the
raimne of H. 4. or ever before, gentlemen of name and bloud had
very rarely the addition of generofus or armiger, as of a flate or
degree, but were diftinguifhed from yeomcn, who ferve by the
plow, by their fervice, wiz. knights fervice, forinfecum Jerwitium,
but in the raigne of H. 5. and ever fince, they have had the addition
of gentlemen or efquires, and the reafon thereof 1s this: it 1s en-
atted by the ftatute of 3 H. 5. that in every writ originall of ations
perfonals, appeales, and inditements, in which procefle of outlary

doe lye, that to the name of the defendants addition be made of

the eftate or degree, or myfterie: and hereupon in thole writs
addition was made as the cafe required, of geierg/us or armiger; for
if 2 gentleman were named in {uch a writ hufbandman, or yeoman,
he may abate the writ, by pleading that he is a gentleman. And
after this the like additions were made in commiflions, and after

that in grants and conveyances. &c. _
And great difcord and difcontentment would arife within the

realme, if yeomen and tradefmen fhould be called to the dignity of

knighthood, to take the place and precedency of the ancient and
noble gcntry of the realme, And the eldeft fonne of a knight is
2n efquire, as his father ought to be, before he was called to the
dignity of knighthood.

Lhirdly,of what livelihood or revenue a knight oughtto be, debets
Ge. And it is certaine, that he ought to have a knights fee: 7. feo-
dum unius militis. Herein three things are to obferved : firlt, whether
the law doth determine of what yearly value a knights fee (w/z.
the lands and revenue of a knight) ought to be. Secondly, if the
law define not the certainty of the value, what is efteemed in law
2 knights fee, Thirdly, what eftate he ought to have 1n it.

To the firft, the law doth refpeét rather the value, then the con-
tent, @iz, to be of fuficient value to maintain the degree of a
knight, but doth not determine of any certaine yecarly value: for
nothing is more incertaine than the values of lands in {ucceffion.
And therefore in a writ in the raigne of H. 3. no value was cx-
prefled, but a writ iffued out of the chancery generally to diftraine
mies qui tenent per fervitinm militare.

At the making of Magna Charta a knights fee was accounted
the value of 20 li. and the fourth part thereof was a knights rehef;[e.

3P 4 i
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Jufeipienda, ne dignitas bujus ordinis wilefceret,
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In anxo 20 E. 1. the value of the knights {ee in the writ was 40 13,
by our writin 1 E.2. zo. ]
Jaciunt unum feodun militrs.,

* ‘I'rin. 1 B, 2. 4.8. carucat’ lerrea:
This was 1n the fame year that this
writ was granted. ? 19 L. 3. feodum unius militis annui valoris 40 i
b2 R. 2. 10. 11 per azrum. 7 H. 6. fol. 15. 1o l1. per annum. ¢ 18 Hen,
6. 1. 43. 40 . per an. &Fc.  So as (as hath been faid) nathing is
mor« incertaine then the values of lands; but he muft have feedum
anizs wilitis.  And in{cverall ages a kuights fee, as before it ap.
peareth, was valued at feverall values. * The king caufed a pro-
clamation to be fet forih, that all {fuch as might difpend 15 Ii in
lands, fhould receive the order of knighthood, and thofe that would
not, or could not, fhould pay theirfines. _

There was 5 markes fet on every fhriefes head, becaufe they
had not diftrained every perfon thatmight difpend 15 li. lands,
to receive the order of knighthood, as was to the fame fhriefes
commanded.

4 As to the fecond it appeareth before, that he ought to have a
knight. fee: then the onely queftion 1s, what quantity of land a
knights ice 1s. And without doubt this fhall not be accounted by
the acres; for {fome acre 1s of far greater value then another: and
therefore that thould be as uncertaine as the values be; but this
1s refolved by prudent {ages of the law of ancient time, who have
redaced a knights fee to a certaine number of carues, or plow lands,
which though they be incertaine (for if the land be fertile and
heavie, there goeth to a plow land the lefle; and 1f 1t belighter,
a grcaler quantity) yct it 1s as ncere to certainty as can be, and this
computaticn time cannot alter: and.therefore a knights fee con-
taineth ¢ 12 plow lands. And by this writ it appeareth, that 2
knights fce is here valued at zo . ger an.  And if he be im-
pleaded for it, or any part thercof, &c. that he fhall not be com-
pelled to be a knight, untill the aftion be determined. And folike-
wile, if he be indebted to the king, and his debe flalled, he fhall
not be campelled to be a knight, untill his debt be paid: and tae
reafon hercof is,that povertie thould not be apparelled with honeur
and cionity.

" As to the third, he ought to have an eftate in fee- fimple or fee-
taile, as it appeareth in 20 L. 1. &4/ Jupra, in feodo et beereditote.
Or as tenant by the curtefie (which in this writ is intended by
the name of tenant for life) whofe heire by poffibility may
inherit, o

Fourthly, to what end he ought to be called to this dignity of
knmgbthood. A=nd our writ dotb truly anfwer, ad arma militaria

Sufeiprenda, to take upon him the military armes, or thc armes of a

knigi:t {or the honour, and {crvice, and defence of the realme; this
15 pro beno publico. *

'T"he writs of parliament are to rcturne two knights for every
county gladiis cinélos, not that they fheuld come to the parliament
girt with iwords, but that they fhould be able to do knights fervice,
¢t arica wiitaria exercere, the {fword being named, for that 1t 1s the
warden of all weapors: and therefore this end ought not to be pre-
tended, and a private intended. Dicurtur arma, qu.a arizos 1510 et

ab bumeris depeadent, ct continent futum, gladium, tela, et €2 'g‘mérf'_r
praliantur. No iniuflicient men are to be called ad arma militaria

E if II}I}'.:
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rifthly, of what age he ought to be, &c. when he is called, deles,
.. By this writ itappcareth, that he ought to be above 21, and
this agreeth with Littleton, and other authoritics and records;
hat this is {o to be underftood, that he cannot be compelled to be a
:night before 21, but1f he be made a knight before that age, it is
ood enough.

+ And above the age of Go (which in this wric is called wimia
JoneZlus Jno man ough tto bee comch?d :::m’ arma militaria fufcipienda,
or to ferve as a {ouldier. 1f the plaintife in an appeale of death,
ic. be of the ace of 60, or maimed, or of any great infirmity, {o
;5 bee is not able to fight, hee fhall not bee compelled to wage bat-
ell.  And by this writ it appeareth, that if hee hath defed2um mem-
broriny Jeu morbumnt incurabilem, vel alias canfas rationabiles, that hee
hall not be compelled ad arma militaria fujcipienda, becaufe
ie isnot able to performe the {fervice and duty of knighthood.

Sixthly, by what meanes hee ought to bee called, debes, e, hee
onght to bee called by writ. 1t hereby appearcth, tnat this writ
ilueth our of the chancery to the fhriefe, commanding him, gu«ed
roclamari faciaz, guod emnes il qui habent ¥ terra, arma mili-
waria fuftipiant citra (tale foftem ) et quod fumimoneri fac eos’, e, and
this writ 1s returnable 1nto the chancery at a certaine returne. At
which day of the returne it 1s neceffary for them that are fummoned
to appeare; for 1f they make defaulr, it 1s finable (which, it may
be, 15 the marke that 1s aimed at) but if they appeare, and take
the dignity vpon them, or refuie for the caufes aforefaid, or any
of them, they ought not be fined.

Thts writ and the returne th reof 1s by writ of mittimas tranf-
mitted into tl.e court of exchequer, who cannot make 2 commiflion
0 otaels concerning tals maiier, but ought to proceed legally them-
vives, becaufe they have but delegaram poteffatem, quee non poteff
«wegari, and they are learned and {worne judges, and able to allow
he parties their jult exceptions.

bor writs of fummons or diffringas for the dignity of bachelor
kiighthood, fee Rot. clauf. 29 H. 3. m. 9. 44 L. 3.parte prima.
tid. C B. 1. dorf 8. ibid. 6 B. 2. derfs 29. &¢.

scventnly, 1f he ought to be a knight, and refufe, or make
defoult, how often he may be fined.

He can by the law be fined but once, no more then an apprentice
at Iaw‘, that 1s called by writ ad [flatum et gradum ferviemtls ad
iigen, if hee refufe, and be fined, he cannot be fined againe; for fo
he might be fined infinitcl Ys et infinitum in jure reprobatur.

The commons petitioned (to have a declaratory law) that no
perfon once making fine for not being knight, be never after
tchd‘ thereunto againe. But ihis was but to avoid charge and
vexation. Vid, Dyer, 35 H. 8. 55. Brock briefe 150, jine pur
ontempts 1Q.

We doe not remember that we have read any thing touching
tlhl'iI rgqtter in Bratton, Britton, Fleta, Mirror, the Regifler, or
'N.B.

No clerke within holy orders, be hee regular or fecular, though

“¢ hath a knights fce, can be made a knight, as by this writ it
Ippeareth.
| oce Matth. Paris, ar. 29 H. 3. pag. 832, Rex die natali Fohan-
m:rr.: de G atefden clericum, et multis ditatam beneficiis, fed omnibus ante
“Platum refigratis, quia fic oportuit, baltheo ¢inxit milirari. This

Iaft

"
b
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Articuli Cleri.

Jail. claufe, tlent Gui milites cffe debent, €t non funt, and yet have jo
caule of excuie (as for inftance, that they are impleaded for thei:
land, which before by this writ 1s alldowed for a good excufe 3,;;'
or have any other of the jult caufes of excufe here expreffed: and
vet willnot ftand te a legalland chargeable pleading and proceedip; )
thev may, if they will, redeem their vexation and charge, and fulli..
mit themfclves to a reafonable ine: and therefore by this i
Robert Tiptolt, and Anthony de Berke are appointed to affufe
reafonable fines; but this muft ke underitood by confent, for thi
was no legall proceeding. I find in the parliament roll 2 g
18 E. 1. rot. 6, that Robert Tiptolt was jufliciarins demini regis.
And fo, 1t 1slike, Anthony Berk was; but certainly what hewas, we
have 'not yet found.

Writs o divers ad ordinen militie de balneo fufcipicndim juy,,
antiquant confustudinenz in creatioie ufitatam, Rot. clanf. in dorfs,
10 H, 7. 20. S.-:‘pt.emérf.r.

See Rot. Vaich’ 13 E. 3. m. 33. Willhlam de la Pole created.
Rot. edern m. 1. Rich. de Cobham created. Rot. Pat. 15 E, 2.
part z. m. z2. John Coupland created. See Matth. Paris, pag.
1354, 1355. &c. Camden Brit, 124,

ARTICULI CLERIL
Edit? Anno mnono Edw. 11.

O N G before the making of this ftatute, that is, anno 42 H, 3,

anno Domini 1258, Boniface younger fonne of Thomas

earle of Savoy, archbifhop of Canterbury, uncle of Elianor queen
ot England, who was daughter of Reymond earle of Province by
Beatrix daughter of ‘Thomas earle of Savoy, and fifter to the {aid
Poniface, made divers and many canons and conftitutions provin-
ciall direltly againft the lawes of the realme, which canons begun
thus: Univerfis Chrifti fidelibus ad quos prayjens pagina pervenerit, Bo-
nifacias miferatione divina Cantuarienfis archiepifcopus, totiis Anglic
zrimas, et_fui fuffraganei in verbe jalutari falutem, And ending thus:
ATum apud Weflm’, fexto iduwm Funii anno Douiini 12538. In quorun
erziiiiinn vobur ef teflimoniumy ¢S e. which buiﬂg exczeding long, we
could not here infert. But the eFect of them is, fo to ufurp and
mcreach upon many matters, which apparently belongffd_to the
common law, as, amongft many others, the tryall of limits _:u:d
kounds of parifhes, and right of patrenage, againft tryall of right
of tithes (by indicavit) againit writs to the bifhop upon a recovery

in a gquare impedit, &c. 1n the kings courts. "T'hat none of their

pofleflions or liberties, which any of the clergy had in the rightﬂf
their church, fhould be tryed before any fecular judge; (fo 2 th,e;’;
would pot have conufance of things {pirituall, but of temporai

alio) and concerning diftrefles and attachments within thetr fZibJ
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.nd in effe&, that no guo awarranto thould be brought againft them,
whe they had beeu long in pofleflion, with an inv-Clive againft the
perverfe interpretation by the judges of the realme (fo they termed
i) of charters, &c. granted to .t"x'r:_rn, a_nd 1n fubfcance again{t the
ancient and juit writs of prohibition in cafes, w'cre by the lawes
of the realme they are maintainable: and commandement giv.n to
.Imonith the king, and interdiét his lands and revenues, and
thundred Gut excommunications againft the judges and others if
they violated, or obeyed not the faid canons and conftitutions.
And this was the principall ground of the controverfies between
ihe judges of the realme and the bifhops: for this caufed eccle-
fiaticall judges to ufurp and incroach upon the common law. But
notwithftanding the greatnefle of the archbithop Boniface, and
that divers of the judges of the realm were of the clergy, and
all the great officers of the realm, as chancellor, treafurer, privie
feale, &c. were prelates; yet the judoes proceeded according to
the lawes of the realm, and {t1ll kept, though with great difficulty,
the ccclefiafticall courts within their juft and proper limits. The
courts by pretext of thele canons being at variance, at length at a
parliament holden in the 51 yeare of Henry the third, Boniface,
and the reft of the clergy complained (which was wtimun rvefugium,
and yet the right way) and exhibited many articles as grievances,
called Articuli Cleri. 'The articles exhibited by the clergie either by
accident or induftry are not to be found; fome of the anfwers are
extant, viz. ad 10 articulum de ujiris refpondetur, quod licet epifcopus,
G, ad 17 articulum de defamatione, Se. refpondetur, fi aliguis
aefamatus, L. [1 autem certae perfonce nominale fuerint, per quas rei
veritas melius _/E‘fre poterit, nominantur, ad ﬁreéaﬁd > matrimnoniunz
vel teflamentum @ et fimiliter in accufationibus talcs perfone imnpediende
ron funty guic teffimonium perbibent <veritati, fed propier hoc non ¢f?
congregatio laicorum faciend’, quia per congregationem hujufuiods fervitia
dentnus pgﬁt dfpﬂ'irf.

Ad 18 artic’ dominus pofuit remedium,

Ad 19 artic’ refpondetur, quod archicpifcopus de epifcopatu wacanite
won fe intromittat quantum ad temporalia, fod rantum fe de fpivitualibus
intromittaty €9 e,

Ad 20 artic® refpondetur, quod de clericis occifis, et de hiis gt forfan
Cccidl contigerity in futurum fat juflitia, fecundum legemn et confuetudinem
lerre, Je.

ad 21 artic® refpondetur, quod excommunicatus per ordirarium, ant
aliton judicen: competentem, ¢t denunciarus 1aliter, debebit ab aliis evitari,
nfi forjir exconsmunicatus conqueratur fe effe tnjuffe excommunicatne
procliqua re temporali, de qua non debeat coran ordinario refpondere, ad
i probationem debet admitii, fod in cacteris quoe proponit, ut alfor, eff
interim evitandys.

dd 22 artic’ mandabitnr jufliciariis, guod wnon frant alique
P"%ﬂ’ per toram terram de bonis aliguorum, nifi debite prife ef
CoNfuct e,

x:r':f 23 artic’ vefpondeiur, quod cum aligni tencant aliqguod de rege in
apite wnde cuffodia debeatur, cuffodie omnium tervarum de quibufcunque
teuentos ili teiementa illa teneant cum acciderint (f7 inde cuflodia habere
fff{”:jafsrr ) baitenus ex c’o;g/e'r.*e’md:'xe ﬂp;ra!mm Jpectarunt ad regem, fed
Picpi fi expedire wideant, inbibeant tementibus fuls, ne aliqgua tenementa
Bi perguiran: de feodis regis. |

Thefe
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6oc Articuli Clerl.

Thele anfwers arc yet extant of record, and are worthy to b
rcad at large as they yet remaine; whereunto we referre the
reader, 'T'his is to bc obferved, that nonc of Boniface’s canoys
againft the lawes of the realme, and the crowne and dignity
of the king, and the birth-right of the {ubjelt, are here cop.
firmed.

What the refidue of thearticlesand the anlwers were, may be col-

Prohibitio for-  lefted by that alt of parliament exticled probibitio formata de Slatutg
mata de ffxeut’ L0 7i cJeri, which was made 1o the time of Edward the firft, about
;}1‘:;1 C&Z;‘lﬂ' the beginning of his raign, which beginneth thus: Edwardu, 2.,
' praelatis, &c. wherein civers points are to be obferved againft the
canons of Boniface: 1. Quod cognitiones placitorum fuper feodalibus
libertatibus feslalium, difliiclionibus, officits miniflrorum, executionibus
contra pacem ncfirare fallis, felonum negotiationibus, confuetudinibus fi-
ciularibus, attachiamentis, wi laica malefallorious rectatis, robberiis,
arreflationibus, maneriis, advocationibus eccleftarunm, fufficientibus affifis
Juratis, recoginitionibus laicum feodum contingentibus, ct rebus aliis, ef
caufis pecuniaram, et de aliis catallis et debitis quae non funt de teflament’
wel matrimen’ ad coronam et dignitalem regiam pertineant, ¢t de regno

de confuetud’ ciufilem regri approbata, et hasienus objfervata.

2. Et proceres, ot aragnates, aut alii de codent regno z‘emporiéfa of-
trorum pradeceforim regum Anglice, fen nofira autlorilate alicujus non
eonfucverunt contra confueindinem illan: fuper bujufmodi rebus i
caunfa trabi wel compelli ad comparendam coram  quocungue judice
ecclefiafiico. o |

3. £t quodvicecames non permiltant, quod aligui laiciin 6::!::::;& _‘/Eracm:*
weniunt ad aliquas recognitiones per facramenta fua faciend’ niftin caufis

wid, Dt fo. watrimonialibus erteflamentariis. Of the {ubftance of this prohibition,
s be Regilee prieeon fpeaketh in thefe words, et quenx ount fuffert pleader en court

30 F{ o 33'[ chrifliair auters pleas, que de tcflament o matrimonie, ef de pure fpiri-
AL “ae -}l-f- . . . * N Y g T4 v .
Vil Vet diceltie fans (feiicis pre;:szr de fa_y howmie. Qu Suffert fa_y Leme torrer devant
Nazn. Chate  Jordinary. _ ]

ologr. Betelets  After this the clergy, at a parliament holden in the raigne of the

~wprelito. fame king E. 1. priferred articles intitled articuli contra probibi-

i ancm rezis, fearing left by reafon of fome generall words therein
they might be preiibited in caufes, which of right bEl-onged to the
cceleitnttieal jurifdiQion, in thefe words, fud bac forma impetrant Jaic:
picobilitionem in generve fuper decimis, oblationibus, a&wm:e?uft'm{: mor'-
1537108, :w_-n—&*z:.r;t:’auié:cs penileniiarun, wiclenta nianuum ng;eﬁ;aue' 7
Seiicon: il comiffariumy et in canja defamationis, in quibus cafibus agitur
ad panam canonican: imgonendant. And a jult :.}nd legall an{wer Waf
made thereunto, as thereby appeareth. Butitis tobe ob{'e_rved, th:“
they claimed nothing which was againft the truc meaning of tii
C o ] faid a&, called zrobibitio formata de flatuto artic’ cleri, por any O
Boniface’s canons to bee confirmed: and fo thefe matters reﬁe‘ﬂ‘
untill the parliament holden at Lincoln in the ninth yeare of hd
z. where Walter Reynolds bifliop of Canterbury (whom the L;pg
favoured, faith one, fingularly for the opinion he had pfhls ﬁ:_le T‘Y
T4t Parkers and great wifdome, and /7. af{c‘rzt.f ar{.‘/.):'fpgi'ﬂpm C mfmarze:gﬁ.r;:jﬁ: f!!; ;’I
D3, 222G tioftfflimus _fuit, hec regis wquiffima refponfa ad pmflatamm pe Ih o
prit) in the name of himfelfe and of the clergy, prcfe:red the

- - .[} -
articles, and by authority of parliament had the .anfwcr? hcrehi;rh .
lowing feriatin: to every one of them. And now it may €€l o, .

time that we fhould defcend to the perufall of the preamble, an

: . . COll~
the articles and anfivers. But befoze we come to 1, 1t fhall duce

Ay mcm ol WM e e - Rk s



_Articuli Cleri. 6ot

Juce much to the right underftanding of divers.parts of this aé&t of
rliament, to rcport unto yon what articles Richard Bancroft
archbithop of Canterbury exhibited in the name of the whole
derpy in Michaelmas terme anno 3 Facob. regis to the lords of the
privie councell againit the judges of the recalm, intitled, Certain
articles of abufes, which arce defired to be reformed, in granting of
prohibirions, and the anfwers thereunto, upon mature deliberation
and confideration, mn Ealter terme following, by all the judges of
England, and the barons of the exchequer, with one unanimous-
coniert under their hands (refolutions of higheft authorities in law)
which were delivered to the lords of the councell. And we for
ditinétion {ake (becaufe we fhall have occafion often to cite them)

call them Articuli Cleri 3 [acobi,

His Majefty hath power to reforme abufes in prohibitions. I

The clergy well hoped, that they had taken a good courfe in Objection,

f2cking {fome redrefle at his majefties hands concerning f{undry
abufes offered to his ecclefiafticall jurifdiétion, by the over frequent
and undue granting of prohibitions; for both they and we fuppofed
(all yuri{dittion, both ecclefiafticall and temporall being annexed to
the imperiall crownc of this realme) that his highnefle had been
held to have had f{uflicient authority in himfelfe, with the afliflance
of his councell, to judge what is amiffe in either of his faid jurif-
dictions, and to have reformed the fame accordingly ; otherwife a
wrong courfe is taken by us, if nothing may bee reformed that is
now complained of, but what the temporall judges fhall of them-
lelves willingly yeeld unto. This is therefore the firft point, which
upon occahon lately offered before your lordfhips by fome of the
juages, we defire may be cleared, becaufe we are ftrongly per-
{waded as touching the validity of his majefties faid authority,
and doe hope we thall be abie to juftifie the fame, notwith-
fanding any thing that the judges, or any other canalledge to the
contrary,

No man maketh any queftion, bat that both the jurifdi&ions are A q(werof the
lawfully and juftly in his majefty, and that if any abufes be, they judge:.
ought to bee reformed: but what the law doth warrant in cafes of
pohibitions to keep every jurifdi€ion in his true limits, is not to
ke faid an abufe, nor can be altered but by parliament.

The formes of prohibitions prejudiciall to his majelties authorfty in 2
caufes ecclefiatticall.

Concerning the forme of prohibitions, forafmuch as both the Obje tien.
{Efc_lcﬁaﬂicall and temporall jurifdi€ions be now united in his mae
rliie, which were heretofore de Jalto, though not de jure derivad
frmp feverall heads, we defire to be fatisfied by the judges, whether,
L tne cafe now ftandeth, the former manner of prohibitious here-
tofore ufed importing an ecclefiafticall court to be alifud Sorun
Jero ?‘f‘gf_@, and the ecclefiafticall law not to be legem tevree, and the
Proceedin gs in thofe courts to bee contra coronam et dz'gm'm:zm re;gz':zm.
lay now without offence and derogation to the kings ecclefiaiticall
Prerogative be continued, as though either the faid jorifdictions re-
Elalned now fo diftinguifthed and_ {fevered as they were before, i '

rthat the lawes ecclefiafticall, which wee put in execution, were L €02 ]

‘ "not
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Articuli Cleri.

not the kings and the realmes ecclefiafticall lawes, as well 4 ¢
temporall lawes. |
It 1s true, that both the jurifdiftions were ever de jure iy 1y,
crowne, though the one fometimes ufurped by the fee of Rum?
but neither in the one time, nor in the other hath ever the forme Ei—'
prohibitions been altered, nor can bee but by parliament. Apd itgs
contra coronam et dignitatem regiam for any to ufurp to deale in thyt
which th-y have not lawiull warrant from the crowne to deale ip 0:
totake from the temporall jurifdi€tion that whichbelonged toi, 'fh;
prohibitions doe not 1import, that the ecclefiafticall courts are 4/y
then the kings, or not the kings courts, but doe import, that the
caufe 1s drawne into aliud examen then it ought to be: and there.
iore it 1s alwaies faid in the prohibitions (be the court temporl
or ecclefiaiticall, to which 1t is awarded) 1if they dealein any cafe
which they have not power to hold plea of, that the caufe is drawn
ad aliud examen then 1t ought to be; and therefore contra coronam
€t dignitatem regiani.

A fit time to Ee afligned for the defendant, if he will feck a
prohibition.

As touching the time when prohibitions are granted, it fecmeth
ftrange to us, that they are not onely granted at the {uit of the de-
fendant in the ecclefiafticall court after his anfwer (whereby hee
affirmeth the jurifdi€tion of the {aid court, and {fubmitteth himfelfe
unto the fame;) but alfo after all allegations and proofes made on
both fides, when the caufe is fully inftrulted and furnifhed for fen-
tence: yea, after {entence, yea after two or three fentences given,
and after execution of the faid fentence or fentences, and when the
party for his long continued difobedience is laid in prifon upon the
writ of excowizuricato capiendo, which courfes, forafmuch as they
are againit thc rules of the common law 1in like cafes (as we taxe
it) and doe tend fo greatly to the delay of juftice, vexation, and
charge of the fubje&t, and the difgrace and difcredit of his majelties
jurifdi@tion ecclefiafticall, the judges (as we fuppofe) notwithftand-
ing their great learning in the lawes, will be hardly able in defence
of them to fatisfie your lordfhips. _

Prohibitions by law are to be granted at any time to reftraine 2
court to intermeddle with, or execute any thing, which by law they
ought not to hold plea of, and they are much miftaken that mai-
‘taine the contrary. And it is the folly of fuch as will proceed in
the ecclefiafticall court for that, whercof that court hath not uri
diftion; or in that, whereof the kings temporall courts fhiould have
the jurifdi¢tion. And fo themfelves (by their extraordinary deal-
ing) are the caufe of fuch extraordinary charges, and not the
law: for their proccedings in fuch cafe are coram non judice. And
the kings courts that may award prohibitions, being informed
cither by the parties themfelves, or by any {tranger, that any
court temporall or ecclefiaflicall doth hold plea of that (whereof
they have not jurifdi&ion) may lawfully prohibit the {ame, as well

.after judgement and execution, as before.

Prohibitions unduly awarded heretofore in all caufes almoft of
ecclefiafticall cognizance.

Whereas it will be confeiled, that caufes concerning te ftamentss

* . » . ) . ‘n
matrimony, bencfices, churches, and divine fervice, with ﬁ{n:c‘{
i O Ell%ty



Articuli Cleri.

ofences againit the 1, 2,3, 4, 5, 7> 9.and 1o. commandements,
e by the lawes of this realm of ecclefiafticall cognizance, yet
dhere arc few of them, wherein fundry prohibitions have not been
granted, and that more ordinarily of latter times, then ever here-
ofore, not becaufe we that are ecclefiafticall judges doe give
sreater caule cf{uch granting of them, then before have been given,
put for that the humour of the ume 1s growne to be too eager
againit all ecclefiafticall jurifdiftion. Fos whereas (for examples
fke) during the raigne of the late queen of worthy memory, there
nave been 488 prohibiticns, and fince his majcltics time 82 {fentinto
he court of the arches; we humbly defire your lordfhips, that the
julges may be urged to bring forth one prohibition of ten, nay the
wentieth prohibition of all the faid 488, and bur 2 of the faid 3z,
which vpon due confiderations with the libels in the ecclefiafts-
aall counrt, they fhall be able to juftifie to have been rightly award-
ed: we {uppofe they cannot; our predeceflors, and we our felves
have ever been fo carefull not to exceed the compafle and limits of
the ecclefiafticall jurifdiftion : which if they fhall refufe to attempt,
or {lall not be able to performe, then we referre cur felves to your
lerdfhips wifdomes, whether we have not juft caufs to complaine,
and crave reftraint of this over lavifh grantung of prohibitions in
every ceule withour refpeét.  That which we have {aid of the pro-
hibitions in the court of the arches, we verily perfwade our felves
may be truly afirmed of all the ecclefiafticall courts in England,
which doth fo much themore aggravate this abufe.

It had been fit they fhould have {et downe {fome particular
cafes, in which they find the ecclefiafticall courts injured by the
eemporall [as their lordihips did order) unro which we would
have eiven a particular anfwer; but upon thefe generalities no-
thing but clamiour can be concluded. And where they {peake of
auvlitudes ot prelubitions; for all granted to, or 1 re{pedt of any
ecclefinfticall court, we have heretcfore caufed diligent fearch to
oe made in the kings bench and common pleas, from the beginning
of his majefties raigne, unto the end of Hilary term, in the third
veare of his raigne; in which time we {ind, that there were grant-
ed unto all the ecclefiafticall couris tn Kungland out of the kings
bench but 25 1. whereof 149. were de zodo decimardi, upon unity
of poftc flion, for trees of zo yeares growth and apwards, and for
barrea and heath ground, :nd all out of the common pleas, but 6z.
whereof 21. werce {fuch as before, and the reft grounded upon the
bonads ot parifhes, or fuch other caufes as they ought to be granted
fir; but for that which was done in the late quecnes time, it would
be oo long a fearch for us to make, to deliver any certainty there-
of.  And for his majeflies time, they requiring to have but two
b2 liwlully warranted upon the libell in the ecclefiaticall courr,
Wehare fix to fhew to be lawfully warranted upon the libell there,
ﬂlll_d o wre all the relt of like kind, by which it will appeare, that
wls fupteftion is not onely untrue, but alfo, that the extraordinary
-Miges growing unto poore men, are of neceflity by meanes of the
‘Undue pradticss of ecclefiafticall courts.

The multiplying of prohibitions 17 one and the fame caufe, the
libell being not aliered.

1,.11Ahhml.gh- it hath been anciently ordained by a ftatute, that
AN A confultation 1s once duly granted upcn a prohibition made
| 14,
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to the judge of holy church, the fame judg_e may proceed in i,
caufe, by vertue of that confultation, notwithftanding any othe;
prohibition to him delivered; provided that the matter in tlic 1ih.)
of the fame caufe be not engrofifed, enlarged, or otherwifc Changedl:
yet notwithftanding prohibitions and confultations in one and ti;c
{fame caufe, the libell being no waies altered according to the faig
ftatute, are lately fo multiplyed, as that 1n fome one caufe, as afore.
faid, two, in {ome three, in fome other {fix prohibitions, and {;
many confultations have becn awarded, yea divers are {o oranted
out of one court: as for example, when after long {uit a confults.
tion is obtained, it is thought a fufficient caufe to fend out another
prohibition in revocation of the faid confultation, upon fuggeftion
therein contained, that the faid confultation minus commode ema.
aavit. By which pretty device the judges of thofe courts which
orant prohibitions, may, notwithftanding the faid ftatute, upon one

[ 604 ] TDibell not altered, grant as many prohibitions as they lift, com.
manding the ecclefiafticall judges in his majefties natne, not to pro-
ceed in any caufe that is {o divers times by them prohibited, where.
by the poore plaintifes doe not know when their confultations (pro-
cured with great charge) will hold, and {o finding fuch and fo
many difficulties, are driven to goe home 1n great griefe, and to
leave the caufes in Weftminfter hall, the ecclefiafticall judges not
daring to hold any plea of them. Now may it pleafe your lord-
fhips, the premifles being true, we humbly defire to heare wha
the judges are able to produce for the juftifying of thefe thew
proceedings.

Anfwer, It were fit they fhould fet downe particular caufes, whereupon
this grievance is grounded, and then we doubt not but to anfwer
it fufficiently, wit.out ufing any pretty device, fuch as 1s fet downe
in this article.

G. The multiplying of prohibitions in divers caufes, but of the fame
nature, after confultations formerly awarded.

Obje&ion. We fuppofe, that as well his majefties ecclefiafticall jurifdiction,
as alfo very many of his poore, but dutifull {ubjeclts, are greatly
prejudiced by the granting of divers {everall prohibitions, and con-
{ultations in caufes of one and the fame nature and condition, and
upon the f{elfe fame fuggeftions: for example, in cale of beating i
clerke, the prohibition b:ing granted upon this {uggeftion, t_h::E

. all pleas de wi et armis belong to the crowne, &c. notwithftanding
2 confultation doth thereupon enfuc, yet the very next day aftt:rf
if the like fuggeflion be made upon the beating of another r:lm:l:.‘t;
oven in the fame court another prohibition is awarded. As a0
where g7o prohibitions have been granted fince the late queencs U
snto the court of arches (as before 1s mentioned) and but 113 com-
jultations afterwards upon {fo many of them obtained : yet it !s c*::E
dent by the faid confultations, that (in eficct) all the reft of the !dd
prohibitions ought not to have been awarded, as being gri{llﬂf:ﬁ
unon the {fame {fuggettions, whereupon confultations have bemnru].-
merly granted: and fo it followeth, that the caufes why mwcre
tations were awarded upon the reft of the faid p!‘ohw‘bu:onsii_wn
for that either the plaintifes in the court eccle fiafticall were ‘“[1 ;
for faving of further charge, to compound, to their lofle, With

. > yeb
adverfaries, or were not able to {fue for them; OF being 'll:i‘;} Jgh'



Articuli Cleyi.

wrouzh ftrength of oppofition againft them, were conltrained to
defilt; which 1s an argument to us, that the temporall judges doe
vittingly and willingly grant prohibitions, whereupon they know,
hefore hand, that conifultations are due: and if we miftake any
qing in the premifles, we delire your lordfhips, that the judges,
for the jultification of their courfes, may better enforme us.

It thall bz ¢ood, the ecclefialtical judges doe better enforme
themfelves, and that they put fome one or two particular cafes to
prove their fuggeitions, and thereapon taey will find their owne
errour; for the cafe may be fo, that two {everall minitlers fulng in
the ecclefiafticall court for beating of them 1n one and the felfe
fime forme, that the one may and ought to have a confultation,
snd the other not.  And {o it is in cafes of proiibitions, & meds
deimandi; and hereof groweth the overfight in making this ob-
jetticn.  And we affure our {elves, that they (hall not find 57
prohibitions granted into the arches fince her late majeities death ;
for we find (it our clerkes affirme truly upon their fearch) that out
of the kings bench have been granted to all the ecclefiafticall
courts tn England but zg§1 prohibitions (as before is mentioned)
rom the beginning of his majefties raigne, unto the end of Hilary
cerme Jaft; and out of the common pleas not 63. And therefore
it cannot be true, that fo many have pafled to the arches in that
time, as is {et downe in the article; and this article.1n taat point
doth exceed that which is {fet downe in the fourth article by aimoft
sco, and therefore wheloever fet this downe, wias much forgetfull
of that which was before {et downe in the fourth article, and might
well have forborne to lay fo ereat a {candall upon the judges, as

to alirme 1t to be a witting and willing errour in them, as 1s iet
downe 1n this article.

New formes of confultations, not expreiling the caufe of the
granting of them.

Wiereas upon the granting of confultations, the judges in times
pattdid therein expreife and acknowledge the cauies {fo remitted to
bz of ceclefiatticall cognizance, wiich were preiidents and judge-
meats for the better affurance of ecclefiaftica'l judges, that they
mi‘ght afterward hold plea in fuch cafes, and the like; and were
w0 iome barre as well to the temporall judges themfielves, as alfo
o many troublefome and contentious perfons from either granting
o-ic:Ring prohibitions in fuch cafes, when {o it did appeare unto
tiem upon record, that confultations had becn formerly granted
Intaiem ; they the faid temporall judges have now altered that
tuarle, and doe onely tell vs, that they grant their confultations
s de caufis ipfos apud FVeipm’ meventibus, not exprefling the {ame
Pirticularly, according to their ancient prefidents. Dy meanes
Whereof the temporall judges leave themielves at liberty without
Prejuidice, though they deny a confultartion; at another time upon
Ue lime matter contentious perfons are animated, finding no cauie
prelied, why they may not at another time feeke for a prohi-
biion in the fame caufe; and the ceclefiafticall judges are left at
tige to thinke what they lift, being no way inftrutted of the
"ure of the caufe which procured the confultation : the reafon of
Waich alteration in fuch confultations, we humbly intreat your
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JordMips, ¢hat the judges, for our better inftruftion, may be ye-

quircd to exprefle.

It we find the declaration upon the furmife, upon which ihe pro-
hibition 1s granted, not to warrant the furmife, then we forchwitl
grant a coninltotion in that forme which is mentioned, and that mar.
ter being nuentioned 1n the confultation would be very leng and
cur-beriome, and give the ecclefiaiticall court little information,
to direct them in any thing thereafter; and therefore in fuch cafes,
for brevity fake, 1t 1s ufuall: but when the matter s to receive en
by demurrer 1n law, or tryall, the confultation 1s in another forme,
And 1t 1s their 1gnorance in the arches, that wiil not underfiand
thiis, and we may not {fupply their defecls with changing our formes
of precuedings, wherein if they would take the advice of any
learned 1 the lawes, they might foon receive {atisfation.

That ceonfultations may be obtained with lefle charge and
diificulty.

The great cxpences and manifold ditiiculties in obtaining of
confultations are becone very burthenfome to thofe that feeke for
ther s for now a dayes, through the malice of the plaintifes in the
tomporall courts, and the coveious humours of the clerkes, probi-
bitions are {o extended and cnlarged, without any neceflity of the
matter (fome one prohibition containing more words and lines
then forty prohibitions in ancient times) as by meanes thereof the
party in the eccclefiafticall court, againit whom the prohibition is
granted, becomes cither unwilling, or unable to {ue for a confulta-
tion, 1t being now ufuall and ordinary, thatin the confultations
muil be recited 7z eader werda the whole tenour of the prohibition,
be 1t never fo long; for the which (to omit divers other fees,
whigh are very great) he muft pay for a diaugit of it in paper
vii.d. the ftheet, and for the entry of it xii. d. the fheet.  Further-
more, the prohibition is quicke and {peedy; for it 1s ordinanly
granted out of court by any one of the judges in his chamber,
whereas the confultation is very flowly and hardly obtained, not
without (oftentimes) ceflly moticns in open court, pleadings, de-
murrers, and fundry judiciall hearings of both parties, and long
attendance for the {pace of two or three, nay, fometimes of cight
or nine yeares before it be obtuined. The inconvenience of which
procecdings 1s {o intolerable, as we truft, fuch as aie to grant
confultatiors will by your lordihips meanes not onely doe 1t ex-
peditely, and moderate the faid fres; but alio reforme the ]::n.gth
of the faid confultations, according to the formes of confultations
in the Regifter.

It were it the particular caufe were {et downe, Wwiltereupon the
generall giievance, that 1s meniioned in this article, 1s gl_'Ofll'_ldEd_;
and that done, it may have a {ull anfwer: for a prohbition
groundcd upon the hibell, and the confultation muft agree there-
with 2lfo; and therefore we doubt not, but the ground of this
grievance, when it 1s well looked into, will grow from themfelves
1 interlacing of much nugatory and unneceflary matter 1n their
libells : and for the fees taken; wee aflure our felves, none art
taken, but fuch as are anciently due and accuftomed ; and it will:

e ‘ : ' f pleadirgs
appeare, that we havg abndged the fees, and length of p il
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.d ufe no delaves, but fuch as are of nec-fliy, and = € with thew
wou]d doe the like, and upon examination it wil! arpoaTe O‘Crrl“(,_t}.
.lle 1 glow es, that the fees or duam s are fointclciable. And
where inancient time {och as fued for tiches, would no: lne but for
things queflionable, and never fought at their pm.-,:h.u:rm,re kands
their tithes 1n other kinds then ”’IC}CIIIT}’ the}f had been wled to
Liave been paid; now many turbulent minifters do infinitely vexe
their parifhioners for fuch kirds of tithes as they never had,
whereby many parifhes have boen muoch impoverifiied: and f{}r
example, we fhall fliew one record, wherein the manifter did de-
mand fzventeen feverall Kinds of titnes, wherenpon the partie {uing
a proh1b1t10n had eight or nine of them adjudoed againft the mi-
niter upon demurrer in law , and other patled “.};.:m!r Him by tryall,
and this muft of necellity grow to a matter of great charge; bus
where is the fault, but in the miuifter that cave occafion? and we
will fhew one oiher record, wherein the party confefled o fore of
as, that hee was to fue his paritthioner but for a calfe and To0lC 3
and that his pro&or nevertheleffe put in the libell or demand of
tithes, of feven or eight thinos more then he had caufe to {ue for:
this enlarged the prumb tion, and gave occafion of more expence
then needed ;3 and where 1s the fault of this. butin the ecclefiafticall
courts / and as in thefe, fo can wee approve in many others; and
therefore wee muft retort the caule an.d ground of this grievance
upon themf{elves, as more particularly may appeare by the feverall
meﬁulents to be thewed 1n this behalfe.

Prehibitions not to be granted upon frivolous fuggeftions. 9.

Itira prejudic= and derifion to both his majeflies ecclefiaflica’] Objedtion.

and temporall jurifdi€tions, that many prohibitions are granted
upon tmhnﬂr and frivclous {-L]Ughﬂlul‘ls, altogether unwosthy 1o
proceed ﬁom the one, or to give any hinderance or Interruption
‘o the other: as upon a fuit of tithes b-ought by a mimfter ngamﬁ
kis parithioner, a prohlbxt;on flyeth out upon fugpeflion, that in
regard of a fpeciall receipr, called a cup of buttered heare made
ln the great fiill of the faid parifhioner to cure a ‘srievous difeafe
cilled a cold, which {orely troubled the faid mwuh:i atl his tithes
were difcharged.  And hikewile a woman being con"ent“d for
qutety commltt;,d with one that fuf’pm:ouﬂy reiovted to her
lvdfe in the mght time, the fugaeﬂ'on of a prohﬂmmn in this

cife was, that emnia p/c‘zc:m de nocturnis ambularionibus belon g to the
king, &c. Alfo where 2 legatary fued for his legacy given in a
Wil l the prohibition was, @g:a omnia ;Jfaczm de donis ct mwﬂamém
/ wtant ad forum regium, et non ‘ad ja; wm ecclefraflicum, duinmado non
Sl de teflamento et matrimonio; as if a legacy were not deaatio de
Orin teflamento, with many other of Iike fort, The reformartion
of ull which frivolous proceedings, {o chargable notwithftanding
‘0 many poore men, and the great hinderance of jullice, we humboly
rererre 10 your lordthips confideration.

We grant none upon frivolous fuggeftions, but for the cafe put, Anfwer.
it is ridiculous in the minifter to make fuch a contract (if any fuch l_ 607 ]
Were) but that maketh not the contra void, but difcovereth the
uworthinefle of the party that made the fame, and yet no fault
11 granting the pJ ohibition; but when 1t fhall appeare unto us,
that fuch a mactter is {uggefted by fraud of any clerke or counceller
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at Taw, we will not remic fuch offences, but will exclude fuch 4.
torney from the court, and fuch councellers from their pra@ice g

the barre. And if they will {fuggeft adultery to one, againft whop
they prove but night-walking, and doe adjudge him for it, we are
in fuch a cafe to prohibite their proceedings: for that is a matter
meerly pertinent to the temporall court; {o, 1f it appeare hee hath
entred the houfe as a thiefe, or a burglarer, and {o in many other
cafes alfo. And if any {furmife a legacy from the dead, where it
was but a promife of payment in his life time, in that cafe fuc]
a fuit 1s to ke prohibited: but if in thefe cafes the parties were
named, then we might {ce the record, and thereupon be dircéted
to fhew upcn what confideration thefe prohibitions were granted,
otherwifc wee fhall thinke that thefe are cafes newly invented,

No prohibition to be granted at his {uit, who 1s plaintife in the
Spirituall Court.

We fuppofe 1t to be no warrantable nor reafonable courfe, that
prohibitions are granted at the {uit of the plaintife in the eccle-
fiafticall court, who having made choice thcreof, and brought his
adverfary therc into tryall, doth by all intendment of law and
rcafon, and by the ufage of all other judiciall places conclude him-
fcife 1n that behalfe ; and although he cannot be prefumed to hope
for helpe 1n any other court by way of prchibition, yet it 1s very
ufuall fer every fuch perfon fo proceeding onely of meere malice
for vexation of the party, and to the great delay and hinderance
of juftice, to find favour for the cbtaining of prohibitions, {ome.
times after two or three {entences, thereby taking advantage (as
he muft plead) of his owne wrong, and rcceiving side from that
court, which, by his owne confeflion, he before did contemne;
touching the equity whereof, we will expect the anfwer of the
judges.

None may purfue in the ecclefiafticall court for that which the

- kings courts ought to hold plea of, but upon information thereof

oiven to the kings courts, either by the plaintife, or by any mecr
ftranger, they are to be prohibited, becaufe they deale in that which
appertaineth not to their jurifaition, where 1f they would be care-
full not to Lold plea of that which appertaineth notto them, Elui
needed not: and if they will procced in the kings courts againk
fuch as purfue in the ecclefiafticall courts for matter temporall
that is to be infli¢ted upon them, which the quality of their ofience
requireth; and how many f{entences howfocver are given, ¥

prchibitions thercupon are not of favour, but of juitice to be
granted.

4

J

No prohibition to be grﬁnted, but upon due confideration of the
libell, |

It is (we are perfwaded) a great abufe, and one of the chief
orounds of the moft of the forner abufes, and many other, that Pral-l
hibitions are granted without fight of the libell 1n the ecclefiaftica

2s by the lawes and ftatutes of this realme (as we thinke) the llb:]:
(being a briefe declaration of the matter in debate betweenel

plaintife and defendant) is appointed as the only rule and dire&!g;‘
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for the due granting of a prohibition, the rcafon whereof is evi-
dent, wiz. upon diligent confideration of the Iibell it will ealily
appeare, whether the caufe belong to the temporall or ecclefiafticall
cognizance, as on the other fide without fight of the libell, the
prohibition muft needs range and roave with firange and forraigne
fuggeftions at the will and pleafure af the devifor, nothing perti-
nent to the matter 1n demand: whereupon it cometh to pafle, that
when the judge ecclefiafticall 1s handling a matter of fimony, a
prohibition is grounded upon a fuggeftion, that the court tryeth
placita. de advocationibus ecclefiarum, et de jure patronatus. And
when the libell containeth nothing but the demand of tithe wooll,
and Jamb, the prohibition furmifeth a cuftome of paying of tithe
pigcons. So that if it may be made a matter of conicience to
giant prohibitions only, where they doe rightly lye, or to pre-
ferve the jurifdition ecclefiafticall united to his majefties crowne,
it cannot (we hope) but {cem neceflary to your lordthips, that due
confideration be firft had of the libell in the ecclefiaflicall court,
before any prohibition be granted.

Who hath an advowfion granted to him for money, being fued
for fimony, fhall have a prohibition; and it is manifeit, that though
in the libell there appeare no matter to grant a prohibition, yet
upon a collaterall furmife the prohibition 1s to be granted : as where
one is {ued in a {pirituall court for tithes o‘fﬁl-va cedua, the party
may fuggeft, that they were grofle or great trees, and have a
prohibition, yet no fuch matter appeareth 1n the libell,  So if one
bee fued there for violent hands laid on a minifter by an officer,
as a conitable, hee being f{ued there may fuggell, that the plainufe
made an affray upon another, and he to preferve the peace laid
hands on him, and fo have a prohibition. And {o 1n very many
other like cafes, and vet upon the libell no matter appeareth why
a prohibition thould be granted : and they will never thew, that a
cuftome to pay pigeons was allowed to diicharge the payment of

wooll, lamb, or fuch like.

No prohibition to be granted under pretence, that one witnefle
cannot be reccived 1in the ecclefiafticall court, to ground a

Judgement upon.

There 1s a new devifed {uggeltion in the temporall courts com-
monly received and allowed, whereby they may at their will and
pleafure draw any caufe whatfoever from the ccclefiafticall court:
for example, many prohibitions have lately come forth upon this
fuggeftion, that the lawes ecclefiafticall doe require two witnefles,
where the common law accepteth of one; and therefore it is contra
legem terree, for the ecclefiafticall judge to infift upon two witnefi.s
0 prove his caufe: upon which fuggeltion, although many con-
lultations have been granted (the fame being no way as yet able
0 warrant and maintaine a prohibition) yet becaufe we are not
fure, but that either by recafon of the ufe of it, or of fome future
Conftruétion, it may have given to it more ftrength then is con-
veni_ent, the fame tending to the utter overthrow of all eccle-
ﬁl_l’cmall jurifdi®ion, we moft humbly defire, that by your lord-
lhips good meanes, the fame may be ordered to be no more ufed.

If the queftion be upon payment, or fetting out of tithes, or
iPon the proofe of a legacy, or marriage, or fuch like incidence,

3 Q_g we

[ 608 ]

Anfiwer,

Objeﬁium

A n fwﬂr-



608

Cij. ione

I 3.

629 ]

:‘i:d-f :"-'H'lﬂr

lé.-

Articuli Cler.

we are to leave it to the tryall of their law, though the party havs
but one witnefle; but where the matter is not determinable iy the
ccclefiafticall court, there lyeth a prohibition either upon, or with.
out {uch a furmife.

No good fuggeftion for a prohibition, that the caufe is neither
teftamentary, nor matrimoniall.

F

As the former device laft mentioned endevoureth to ftrike away
at one blow the whole ecclefiafticall jurifdiction; fo there s anotler
as ufuall, or rather more frequent then the tormer, which 15 con.
tont to fpare us two kind of caufes to deale 1, wiz. teftamentary,
and matrimoniall: and this device infulteth mightily 1 mauy pro-
Libitions, commuanding the ecclefafticall judge, that be the caufe
never fo apparently of ccclefiafticall cognifance, vet hee fhall {ur.
ceale s for that 1s neither a caufe teffamentary, nor matrimoniall;
which fureecilion, as it grew at the firft upon miftaking, and omit.
ting the words, o bonis et catallis, &ec. as may appeare by divers
ancient probibidons in the Regifter ; {o 1t will not be denied, but
that, befides thofe two, divers and {undry other caufes are notori.
oully knowne to be of ecclefiafticall cognizance, and that conful.
tations are as ufually awarded (if fuitin that behalfe be profecated)
notwithftanding the {aid fuggeftion, as their prohibitions are eafily
oranted ; whici, as an injury, marching with the reft to wound
poorc mcn, protract fuits, and prejudice the courts ecclefafticall,
we defire that the judges will be pleafed to redreile.

If they obferve well the anfiver to the former objeltions, they
may be thercby fatisfied, that we prohibit not {o generally as they
pretend, nor doe in any wife deale further then we ought to doe,
o the prejudice of that which appertaineth to that junifdicien;
but when they will deale with matters of temporall contradts, co-
loured with pretended ecclefiafticall matter, wee ought to probibit
thern with that forme of prohibitions, mentioning, that 1t COon-
cerneth not macter of marriage, nor teftamentary : aud they ihall
rot find that we hLave eranied arny, but by form warranted, both
by the Regifter, and by law: And when fuggellions, caryirg
raatter fufficient, appeare to us judicially to be untrue and k-
cient, we are as ready to grant confa'tations as p:‘OhihitiJHS: :1:_1&1
we may not alter the forme of our prohibitions upon the concein
of ecclefiatticall judaes, and prohibitions granted in the forme i
downe in the article, are of that forme which by law they ougit
to I;¢, and cannot be altered but by parliament.

No prohibition upon {urmife onely to be granted, cither out of
the kings bencl, or common pleas, but out of the chanceiy
onely.

Amongft the caufcs whereby the eccleltafizcall jurifdiftiﬂn F
opprefled with multtude of orohibitions upon fermiics ont;:lj.’, i]}l‘?
bhath a chiefe place, in that through incroachment (as wee iuppol‘-‘)
there, are fo many feverall courts, and judges 1n them, tha}: take
tpcen them to grant the fame, as in the kings beneh five, and in the
common pleas as many, the one court oftentimes crofling the pro;
cecdings of the other, whereas wee are perfwaded, that all {ugh
Linds of prohibitions, being originall writs, ought cneiy 10 1‘3111;:
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out of the chancery, and neither out of the kings bench, nor com-
mon pleas.  And that this hath been the ancient praflice in that
hehalfe, appeareth by fome ftatutes of the realme, and f{undry
judgements at the common law; the renewing of which prafice
carrieth with it an apparant fhew of great benefit and conveniency,
hoth to the church, and to the fubject: for if prohibitions were to
iffuc onely out of one coust, and from one man of fuch integrity,
julgement, fincerity, and wiledom, as we are to imagine the lord
chauc.llour of England to be endued with, it 1s not likely, that
he would ever be induced to prejudice and pefter the ecclefiafti-
call courts with fo many needleffe prohibitions; or, after a conful-
tation, to {fend out in one caufe, and upon one and the {ame libell
not a'tered, prohibition upon prohibition, his owne act remaining
upon record before him to the contrary. The further confidera-
tion whereof, when, upon the judges anfwer thereunto, it {hall be
more thoroughly debated, wee muft referre to your lordthips ho-
nourable direltion and wifdome.

A ftrange prefumption in the ecclefiafticall judges, to require
that the kings courts fhould not doe that which by law they ought
to doe, and alwayes have done, and which by oath they are bound
to doe! and it this fhall be holden inconvenient, and they can in
difcharge of us obtaine fome act of parliament to take it from all
other courts then the chancery, they f{hall doe unto us a great eafe:
but the law of the realme cannot be changed, but by parliament;
and what reliefe or eafe {uch an a&t may worke to the {ubje&t,
wife men will {foone finde out and difcerne: but by thefe articles
thus c¢iiperied abroad, there is a generall unbefeeming afperfion of
that upon the judges, which ought to have been forborn,

No prohibition to be awarded under a falie pretence, that the
celeftafticall judges would hold no plea tor cuflomes for

titnes.

Amongft many devices, whercby the cognizance of caufes of
tithes is drawn from ecclefiaflicall judges, this is one of the chiefelt,
viz, concerning the tryall of cuftomes in payment of tithes, that
it muft be made in a temporall court; for upon a quirke and falfe
fuggefiion in Edward the fourth his time, made by fome fergeants,
a conceit hath rifen (which hath lately taken greater ftrength then
before) that ecclefiatticall judges will allow no plea of cuftome or
prefeription, cither in zar decimando, or in modo decimazdi; and
thereupon, when contentious perfons are fued in the ecclefiaflicall
court for tithes, and doe perceive, that upon good proofe juldge-
ment will be given againfl them, even 1n their owne pleas, {fome-
times for cuftomes, doe prefently (krowing their own ftrength with
jurors 1n the couutry) flic unto Weilminfter hall, and there fug-
geliing that they pleaded cultome for themfielves in the ecclefiafti-
call courts, but could not be heard, doe procure thence very readily
a2 prolubition ; and albeit the faid {uggeftion be notorioufly falfe,
vet the party prohibited may not bee permitted to traverie the
lame in the temporall court (direftly contrary to a flatute made
i that behalfc) : neither may the judge prohibited proceed with-
out danger of an attachment, though himfelfe doe certainly know,
f’}th?r that no fuch cuftome was ever alledged before him, or being
Zledged, that e did receive the fame, and all manner of proofe%
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cficred thereupon: which courfe feemeth the more ftranpe untg
us, becaufe the ground thereof laid in Edward the fourth his time

as aforefaid, was altogether untrue, and cannot with any fouyq
reafon be maintained: divers ftatotes and judgements at the com.
mon Jaw doc allow the ecclefiaflicall courts to hold plea of fuch
cuftomes; all our beoices and generall learning doe therewith con.
curre, and the ecclefiaftieall courts, both then and ever fince, even
untill this day, have, and ftill doe admit the iame, as both by cur
ancient and recent records it doth and may to any motft manifeftly
appeare.  And befides, there are fome confultations to bee fhewed
in tliis very point, wherein the faid {furmife and fupgeiiion, that
the ecclefiafticall judges will heare no plea of cufiomes, is af-
firmed to be infufficient in law to maintaine any fuch prohibition:
and therefore we hope, that if we fhall be able, notwithﬂanding
any thing the judges fhall anfwer thereunto, to juftifie the pre-
mifles, yvcur Lordfhips will be a meanes, that the abufes herein
complained of, having {o falfe a ground, may be amended.

The temporall courts have alwayes granted prohibitions as well
in cales dr mwdo decimandi, as in cales upon reall compofitions,
cither in difcharge of tithes, or the manner of tithing: for that
zodus decimandi had his originall ground upon {fome compofition
1n that kinde made, and all prelcriptions and compofitions in thefe
cafes are to be tryed at the common law, and the ccclefiafticall
courts ought to be prohibited, if in thefe cafes they had plea of
tithies 1n kind : but 1f they will {fue in the ecclefafticall court de
:0.l0 decimand?, or according to compofition, then we prohibit them
not: and the caufe why the ecclefiatticall judges find fault here-
with, 1s, becaule many minifters have growne of late more trouble-
fome to their parifhioners, then in times paft; and thereby worke
unto thefe courts more commodity, whereas in former ages they
were well contented to accept that which was ufed to be paid,
and not to contend againft any prefcription or compofition; but
now they grow {o troublefeme to their neighbours, as, were it not
for the piohibition (as may appeare by the prefidents before rc-
membred) they would {foone overthrow all prefcriptions and com-
poiitions that are for tithes, which doth and would breed fuch a
ceneralt garboile amongft the people, as were to be pitied, and
not to be permitted.  And where they fay, therc bee many ftatutes
that tike away thefe proceedings from the temporall courts, they
are much deccived ; and if they looke well unto it, they fhall find
evea the fame flatutes (they pretend) to give way unto it.  And
it is flrange they will affirme {fo great an untruth, as to fay, they
are not permitted to tiaverfe the fuggcflion in the temporall court;
for Luth the law and daily pradtice doth allow 1t.

‘T'he cullomes for tiithes are oncly to be tried in the ecclefiafticall
courts, and ought not to be drawne thence by PI‘Oh]blthHS.

Although fome indifcreet ecclefiafticall judges, either 1n _thf
time of king Edward the fourth, or Edward the fixth, might, apalnit
law, have refufed in fome one caufc to admnit a plea of cuftome

of tithes, to the prejudice of fome perfon whom he favoured, and

m:gnc thereby peradventare have given occafion of {ome one pro-

hibition (but whether they did fo or no, the fuggeltion of a lawycr
;

for lis tee is ro.good proofe) yet forafmuch as by three ftatuies
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nade fince that time, wherein it is ordained, wiz. both that tithes
tould be truly paid, according to the cuftome, and the tryall of
fach payments, according to cuftome upon any default or oppo-
pofition, fhould be tryed in the kings ecclefiafticall courts, and by
he kings ecclefiafticall lawes, and not otherwife, or before any
other judges then ecclefiafticall, we moft humbly defire your lord-
fhips, that if according to the faid lawes we be moft ready to heare

any plea of cuftomes your lordfhips would be pleafed, that the

judges may not be permitted hereafter to 'grant any prohibitions
upon fuch falfe furmifes; or if they fhall anfwer, that wee miftake
the faid ftatutes, that then the faid three ftatutes may bee throughly
debated before your lordfhips, left under pretence of a right,
which they challenge, to expound thefe kind of ftatutes, the truth
may be over-borne, and poore minifters fliil left unto country
tryalls, there to juftifie the right of their tithes before unconfcion-
2ble jurors in thefe cafes.

The anfwer to the former article may {erve for this; and where
the objedtion feemeth to impeach the tryall at the common law by
jurors, we hold, and fhall be able to approve it to be a farre better
courfe for matter of fat upon the teltimonie of witnefles, {worne
vive woce, then upon the conicience of any one particular man,
eine guided by paper proofes; and we never heard it excepted
unto heretofore, that any ftatute fhould be expounded by any other
then the judges of the land ; neither was there ever any {o much
over-fecn, as to oppofe himfelfe againft the practice of all ages to
make that queftion, or to lay any {uch unjuft imputation upon the
judges of the realme.

No prohibition to be granted, becaufe the treble value of tithes 1s
fued for in the ecclefiafticall court.

Whereas it appeareth plainly by the tenour of the ftatute of
Ldw, 6. cap. 13. that judges ecclefiafticall, and none other, are to
i}uare and determine all fuits of tithes, and other duties for the
fame, which are given by the faid at; and that nothing elfe is
2dded to former lawes by that ftatute, but onely certaine penalties,
for example, one of treble value: forafmuch as the fatd penalty,
being onely devifed as a meanes to worke the better payment of
tithes, and for that there are no words ufed in the foid ftatute to
give Jurifdi&ion to any temporall court, we hold it moit apparant,

t‘h_at the faid penalty of treble value, being a duty given in the
l2id ftatute for non-payment of tithes, cannot bee demanded 1n the

temporall court, but onely before the ecclefiafticall judges, ac-

cording to the exprefle words of the {aid {tatute : and the rather,-

Wiee are {o perfwaded, becaufe it is moft agreeable to all lawes and
“eafon, that where the principall caufe is to bee decided, there all
things incident and acceflury are to bec determined. Befides, it
Wis the praltice of all ecclefiafticall courts in this realme, imme-
diately after the making of the faid ftatute, and hath continued {o
“Yer fince to award treble damages (when there hath been caule)
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*“ithout any oppofition, untill about ten yeares paft, when, or about .

Which time, notwithffanding the premifles, the temporall judges
began to hold plea of treble value, and doe now accompt 1t {fo pro-
Pr and pecaliar to their jurifdi€ions, as by colour thercot they
Wniit fuirs originally for the faid penalty, and dce make th‘zf eby

very
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(very abfurdly) the penalty of treble value to bee principall, whig);
is indeed but the acceflary; and the cogmizance of tithesto bee
but the acceflary, which in all due conftrudtion 1s moft evident ¢
be the principall, thereby wholly perverting the true meaning ang
drift of that ftatute, whereupon if in the {pirituall court the treble
value be now demanded by the libell as a duty, according t¢ that
ftatute, or that {entence be awarded directly and fincerely upon the
{aid libell, prefently, as contentious perfons are difpofed, a prohi.
bition 1s granted, and fome fharp words are further ufed, as if the
ecclefiafticall judges were in {ome further danger for holding of
thefe kind of pleas: and thercfore we moft humbly defire, that if
the judges fhall infift in their anfwers upon fuch their ftraining of
the {aid ftatute, your lordthips will be pieafed to heare the fume
further debated by us with them.

If they obferve well the flatute, they fhall find, that the eccle-
fiafticall court is by that ftatute to hold plea of no more, then that
which is fpecially thereby limited for them to hold plea of; and
the temporall court not refirained thereby, to hold plea of that
which 1s not limited unto the ecclefiafticall court by that adt, and
of that they had jurifdi¢tion of before : and the forfeiture of double
valuc is expreily limited to be recovered before the ecclefiaflicall
judges; but where a forfeiture 1s given by an alt generally not
limiting where to be recovered, it is to be recovered 1n the kings
temporall courts, and the caufe why 1t is fo divided, {eemeth to be
for that, where by that aét, temporall men were to {ue for their
tithes in the ecclefiafticall court, where 1t was then prefumed they
were to have no great favour: therefore the party grieved miglt
(if he would) purfue for the forfeiture of the treble value i the
temporall court, where hee was to recover no tthes; butif he
would fue where he might alfo recover the tithes, then hee would
purfue for the double value: for that is {pecially appointed to be
recovered in the ecclefiafticall court, but not the treble value.
And although they alledge, that they fometimes ufed to maintaine
fuit for the treble value, yet as foon as that was complained of to
the kings courts, they gave remedy unto 1t as appertained.

No prohibition to be awarded, where the perfon is ftopped from
carrying away of his tithes by him that fetteth them forth.

As the faid flatute of Edward the fixth lait mentioned affigneth
a penaliy of treble value, if a man upon pretence of cuttome,
which cannot be juftified, fhall tcke away his corne before he hatﬁ
{et out his tithes; {o alfo in the faid {ftatute it 1s provided, that if
any man having fet out his tithes, fhall not afterwards {uffer the
parfon to carry them away, &c. he fhal pay the double value thf:rc-
of {o carried away, the fame to be recovered in the ccclefiatticall
court. Howbeit the clearncfle of the ftatuie in this point, nots
withftanding meanes are found to draw this caufe alio from the
ccclefiafticall court; for {uch as of hatred towards their miniiters
are difpofed to vexe them with {fuits at the common law (where
they finde more favour to maintaine their wrangling, then they can
hope for in the ecclefiaflicall court) will not faile to fet out thell
tithes before witnefles, but not with any meaning or intent that
the parfon fhall ever carry them away; for prefently thercupoh

they will caufe their owne fervants to load them away to thm;‘
- awil
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owne barnes, and leave the parfon as he can to feek his remedy;
which if he do attempt in the ecclefiafticall court, cut come%‘h a

prohibitton, {uggelting, that upon feverance and fetting forth of

the tenth part from the nine, the fame tenths were prefently by
law in the parfons pofleflion, and being thereupon become a lay
chattell, muft be recovered by an altion of trefpafle at the common
law, whereas the whole pretence is grounded upon a meere per-
verting of the itatute, which doth both ordzin, that all tithes thall
he fet forth truly and juftly without fraud and guile; ard that alfo
the parfon f{hall not be ftopped or hindered trom carrying them
away, neither of which conditions are obferved when the farmer
doth {et them forth, mecaning to carry them away himfeife (for
that is the fraudulent fetting of them out;) and alfo, when accord-
ingly hee taketh them away to his own ufe; for thercby hee ftop-
peth the parfon to carry them away : and confequently, the penalty
of this offcnce 1s to bee recovered in the {aid ecclefiafticall courts,
according to the words of the faid ftatute, and not in any court
remporall: wherefore we moft humbly delire your lordthips, that
cither the judges may make it apparant to your lordfhips, that we
miflike this {tatute in this point, or that our ecclefiaiticall courts
may ever hereafter be freed from {uch kinds of prohibitions.

For the matter of tits article it 1s anfivered before, and where
the truth of the cafe 1s, that he that ought to pay prediall tithes,
¢oth not divide out his tithes, or doth in any wife interrupt the
parfon or his deputy, to {ee the dividing or fetting of them ou::
that appearing unto us judicially, we maintain ro prohibition upon
any {uit there for the double value, but if after the tithes fevered,
the parfon will fell the tithes to the party that divided them, upon
the furmife thereof, we doe, and ought to grant a prohibitionsg
but if that furmife doe prove untrue, we do as readily grant a con-
tultation, and the party feeking the f{ame, is, according to the
itatute, to have his double cofts and damages.

No prohibition to be granted upon any incident plea in an
ccclefiafticall caufe,

We conceive it to be great injury to his majefties ecclefiafti-
call jurifdiction, that prohibitions are awarded to his ecclefiatticall
courts upon every by, and every 1ncident plea or matter alledged
there in barre, or by way of exception, the principall caufe being
undoubtedly of ecclefiafticall cognizance: for example, in fuit for
tthes in kind, if the limits of the parifh, zgreements, compofitions,
.:md. arbitraments, as al{fo whether the minifter that fueth as parion,
be indeed parfon or vicar, doe come in dcbate by way of barre,
altheugh the fame particulars werc of temporall cognizance (as
bome of them wee may boldly fay are not) vet they were 1n this
C2dle examinable in the. ecclefalticall court, becaufe they are
natrers meident, which come not in that cafe finally to be fentenced
ard determined, but are ufed as a2 meane and furtherance for the
weeliten of the tnaine matter in queltion.  And {o the cafe ftandeth
meer {uch incident pleas bv way of barre; for otherwiie either
Pi0Y In cvery caufe might at his pleafure, by pleading fome
saiter temporall by way of exception, make any cauwe ecclefiafti-
41 what{ocver fubje@ ‘to a prohibition, which is contrary o the
titon of the common law, and {uadry judgemecnts thereupon
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given, as wee hope the judges themfelves will acknowledge, an4
thereupon yeeld to have fuch prohibitions hereafter reftrained,

Matters incident that fall out to be meere temporall, are g b
dealt withall in the temporall, and not in the ecclefiaftical coyy,
as is before particularly {et downe in the eleventh article.

That no temporall judges, under colour of authority to interpret
ftatutes, ought, in favour of their prohibitions, to mgke
caufes ecclefiafticall to be of temporall cognizance.

Although oflate dayes it hath been ftrongly held by fome, that
the interpretation of all ftatutes whatfoever doe belong to the
judges temporall, yet we {fuppofe, by certain evil effedts, that this
opinion is to bee bounded within certaine limits; for the {trong
conceit of it hath already brought forth this fruit, that even thofe
very ftatutes which doe concerne matters meerly ecclefiafticall,
and were made of purpofe with great caution, to preferve, enlarge,
and ftrengthen vhe jurifdi&tion ccclefiafticall, have been by colour
thereof turned to the reftraining, weakening, and utter overthrow
of the {ame, contrary to the true intent and meaning of the faid
ftatutes : as for example (befides the ftrange interpretation of the
#fatutes before mentioned, for the payment of tithes) when parties
have been {ued in the ecclefiaftical courts, In cafe of an inceftuous
marriage, a prohibition hath been awarded, {uggefting, under
pretence of a ftatute in the time of king Hen. 8. that it apper-
taineth to the temporall courts, and not to the ecclefiafticall, to
determine what marriages are lawfull, and what are inceftuous by
the word of God. As allo a mintfter, being upon point of depi-
vation for his infufliciency in the ecclefiaficall court, a prohibition
was granted, upon fuggeftion that all picas of the fitnefle, learn-
Ing, and f{ufficiency of minifters belong only to the kings temporall
courts, relying, as wee {uppofe, upon the ftatute of 13 Elz. by
which kind of interpretation of ftatutes, if the naming, ailpofing,
or ordering of caufes ecclefiafticall in a flatute fhall make the {ame
to be of temporal cognizance, and {o abolith the jurifcittion of the
ccclefiafticall court, without any further circumftances, or exprefie
words to warrant the fame, it followeth, that forafmuch as the
common book and articles of religion are eftablithed and confirmed
by feverall aéts of parliament, the temporall judges may challenge
to themfelves an authority to end and determine of all caufes of
faith and religion, and to fend out their prohibitions, if any eccle-
fizllicall judge fhall deale or proceed in any of them: which con-
ccit, how abfurd it is, needeth no proofe, and teacheth us, that
when matters meerly ecclefiaflicall are comprized in any ftatute
it doth not therefore follow, that the interpretation of tl}e (atd
matters doth belong to the temporall judges, who by their pro-
feflion, and as they are judges, are not acquainted with that kind
of learning : hercunto, when we fhall receive the anfwer of the
judges, we thall be ready to juftifie every part of this article.

If any fuch have flipt, as is fet downe in this article, withou
other circumftances to maintaine it, we make no doubt, but when
that appcared to the kings temporall court, 1t hath been prefently
remitted ; and yet there be cafes, that we may deale _both with
marriages and matters of deprivation, as where they will call the

marriage in queflion after the death of any of the F.n;nrtiesj._g3
| marriags
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marriaze may not then be called in queftion, becaufe it is to baf-
eard and diﬁnher{t the in"qeg, who cannot fo_well defend the mar-
riage, 43 the parties both. living themfelves might have done; and
( is it, if they will deprive a minifter not for matter appertaining
v the cccleilafticall cognizance, but for that which doth meerly
pelong to the cognizance of the kings temporall courts. And for
' the judges expounding of flatutes that concerne the ecclefiafticall
government or proceedings, it helongeth unto the temporall judges;
and wee thinke they have been expounded as much to their ad-
yantage, as either the letter or intention of lawes would or could
ailow of. And when they have been expounded to their liking,
then thev could approve of it; but if the expofition be not for
their purpofe, then will they fay, as now they doe, that i1t apper-
 mincth not unto us to determine of them.

That perfons imprifoned upon the writ of de excommunicato capiendo
are unduly delivered, and prohibitions unduly awarded for their
greater fecurity.

Foraimuch as imprfonment upon the writ of excommunicato ca-
siendo 15 the chiefeft temporall ftrength of ecclefiafticall jurifdic-
tion, and that by the lawes of the realm none {o committed for therr
contempt 1n matters of ecclefiafticall cognizance, ought to be de-
livered untill the ecclefiafticall courts were {atisfied, or caution
given in that behalfe, we would gladly be refolved by what au-
thority the temporall judges do caufe the fherifes to bring the faid
parties into their courts, and by their owne difcretions {et them at
liberty, without mnotice thereof firft given to the ecclefiafticall
judges, or’any fatisfaétion made either to the parties at whofe fuit
he was imprifoned, or the ecclefiafticall court, where certaine law-
full fees are due: and after all this, why doe they likewife fend
out therr prohibitions to the faid court, commanding, that all cen-
fures againft the faid parties fhall be remitted, and that they be

no more procceded with for the fame caufes in thofe courts. Of

this our defire, we hope your lordfhips do fee fufficient caufe,
and will therefore procure us from the judges fome reafonable
anfwer,

We aflirme, if the party excommunicate be imprifoned, wee
ought upon complaint to fend the kings writ for the body and the
canfe, and if in the returne no caufe, or no fufficient caufe appeare,
then we doe (as we ought) fet him at liberty ; otherwife, if upon
reme}'ing the body, the matter appeare to be of ecclefiafticall
Cognizance, then we remit him againe; and this we ought to doe
i both cafes; for the temporall courts muft alwaies have an eye,
that the ecclefiafticall jurifdiétion afurp not upon the temporall.

The kings authority in ecclefiafticall caufes is greatly impugned
by prohibitions.

We are not a little perplexed touching the authority of his
majellic in caufes ecclefiafticall, in that we find the fame to be fo
'mpeached by prohibitions, that it is in effeé thereby almolt ex-
Ungmfhed; for it feemeth, that the innovating humour is growne

fo rank, and that fome of the temporall judges are come to be of

%plaion, that the commiflioners appointed by his majefty for his
| caufes
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caufes ectlefiafticall (having committed unto them the execytigy
of all ecclefiafticall jurifdiCtion annexed to his majefties impeig)
erowne, by virtue of an adt of parliament made in that behylfe
and according to the tenour and effeét ot his majefties letters p;;
tents, wherein they are authorifed to imprifon, and impofe fines,
as they fhall fce caufe) cannot otherwife proceed, the {aid a& and
letters patents wnctwithftanding, then by ecclefiaiticall cenfypes
onely : and thereupon of latter dayes, whereas certaine lewd per.
{fons (two for example fake) one for notorious adultery and othe
intolr-rable contempts, and another for abufing of a bifhop of 1];;;
kingdome with threatning {peeches, and {undry ratling terme,
(no way to be endured) were thercupon fined and imprifoned by
the {aad commiflioners, till they thould enter into bonds to performs.
further orders of the faid court; the one was delivered by 4y
babeas corpus out of the kings bench, and the other by a like wyis
out of the common pleas: and fundry other prohibitions have
been likewife awarded to his majefties {aid commiflioners upoy
thefe {fuggeftions, w/z. that they had no authority either to fine or
rmprifon any man; which innovating conceit being added to this
that followeth, That the writ of de excommunicaro capiendo cannoy
fawfully be awarded upon any certificate or figaificavit made by
the faid commiifioners, wee find his majeflies {atd fupreme auathorty
in caufes ecclefiatticall (fo largely amplified 1n fundry ftatutes) o
be altogether deftitute 1n effet of any meanes to uphold 1t, if the
faid proceedings by temporall judges fhall be by them maintained
and juftified; and therefore wee moft humbly defire your lordthips,
that they may declare themfelves herein, and be reftrained here-
after (if there be caufe found) from ufing the kings name in then
prohibitions, to {o great ]_:irejudice of his majefties {aid authoin,
as in debating the {ame before your lordfhips will hereafter more
fully appeare.

We doe not, neither will we in any wife impugne the ecclefiaft-
call authority in any thing that appertaineth unto it; butif any
by the ecclefiaflicall authoriiy commit any man to prifon, upon
complaint unto us that he is imprifoned without juit caule, weare
to fend to have the body, and to be certified of the caufe; andst
they will not certifie unto us the particular caufe, bat generally,
without exprefiing any particular caufe, whereby 1t may appeare
unto us to be a matter of the ecclefiafticall cognizance, and his 1n-
prifonment be juil, then we doc and ought to deliver him : and this
15 their fault, and not ours. And although fome of us have dealt
with them to make fome fuch particular certificate to us, whereby
wee may bee able to judge upon it, as by law they ought to do2,
yet they will by no meanes doe it; and therefore tnelr errourf
the caule of this, and no fault in us: for if we {ee not a juft caufe
of the partics imprifonment by them, then we ought, and are bound
by oath to celiver him.

No prohibition to be granted, under pretence to reforme tfhe
manner of proceedings by the ecclefiaiticall lawes, in caue
confefled to be of ecclefiafticall cognizance.

Notwithftanding that the ecclefiafticall jurifdiction hath b%?“
much impeached heretofore through the multitude of prohbi-

tions, yet the fuggeftions in them had fome colour of J'“ﬁicgi’nis
PI‘EtCH oy
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pretendings that the judges ecclefiafticall dealt with temporall
ufes : but now, as it feemeth, they are fubjet to the fame con-
wrolments, whether the caufe _they deale in be either ecclefiafticall
or temporall, 1n that prohibitions of late are wreftled out of their
owne proper courfe, 1n the nature of a writ of errour, or of an ap-
peale: for, whereas the true and onely ufe of a prohibition 1s to re-
firaine the judges ccclefiafticall from dealing in a matter of tem-
porall cognizance, now prohibitions are awarded upon thefe fur-
mifes, w7z, that the hibell, the arnicles, the {entence, and the cc-
clefialticall court, according to the ecclefiafticall lawes, are grievous
and infuflicient, though the matter there dealt withall be meerly
ecclefiaticall : and by colour of fuch prohibitions, the temporall
wiges to alter and change the decrees and {entences of the judges
ccclefiafticall, and to moderate the expences taxed in the ecclefiafti-
call courts, and to award confultations upon conditions: as for ex-
ample, that the plaintife in the ecclefiafticall court fhall except of
the one halfe of the cofts awarded, and that the regitter thall loie
his feess and that the faid plaintife fhall be contented with the
payment of his legacy, which was the principall {fued for, and
adjudged due unto him at fuch day, as they the faid temporall
judzes fhall appoint, or elfe the prohibition muft fland. Anrd allo
where his majefties commaiflioners, for caufes ecclcfiafticall, have
not been accultomed to give a copy of the articles to any party,
before he hath anfivered them; and that the ftatute of Hen. ;5.
touching the delivering of the libell, was not onely publikely ad-
jidged 1n the kings bench, not to extend to the deliverance of ar-
ticles, where the party is proceeded with ex officio, but lhikewile
imparted to his majeftie, and afterwards divulged in the ftarre-
chamber, as a full refolution of the judges, yet within 4 or §
moncihs after, a prohibition was awarded to the {faid commifiioners
out of the kings bench, upon fuggeftion, that the party ought to
have a copy of the articles, being called in qucftion ex oficio, be-
fore he thould anfwer them; and notwithftanding that a motion
was made 1n full court fhortly after for a confultation, yet an order
was entred, that the prohibition fhould ftand untll the {aid partie
had a copy of the faid articles given him; which novell and ex-
traordinary courfes doe feem very ftrange unto us, and are contrary
not oncly to thie whole courfe of his majefties lawes ecclefiafticall,
but aifo to the very maximes and judgement of the common law,
aud fandry flatutes ofthis realme, as wee fhall be ready to juftifie

before your lordihips, if the judges fhall endeavour to maiataine

thefe their proceedings.

Tothis we fav, that though where parties are proceeded withall Anfwar.

ex officio, there needeth no libell, yet ought they to have the caule
made knowne unto them for which they are called ex officio, before
the}* be examined, to the end it may appeare unto them before
their examination, whether the caufec be of ecclefialticall cogni-
2ance, otherwife they ought not to examine them upon oath. And
foucaing the reft of this article, they doe utterly miftake it.

That temporall judges are fworne to defend the ecclefiafticall
jurifdition.

[ 617 ]
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We may not omit to fignifie unto your lordthips, that (as wee Objetion.

ke it) the temporall judges are not onely bound by their ancient
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oath, that they fhall doe nothing to the dis-herifon of the croyy
but alfo by a latter oath unto the kings {upremacy, wherein thc;
doe fweare, that, to their power, they will aflift and defend al] ju-
rifdi¢ions, priviledges, preheminences, and authorities united ang
annexed to the imperiall crowne of this realme; in which words
the ecclefiafticall jurifdi®ion is fpecially aimned at: fo that wherea;
they doe oftentimes infift upon for their oath, for doing of juftice
in temporall caufes, and do feldome make mention of the fecond
oath taken by them for the defence of the ecclefialticall jurifdiGtion,
with the rights and immunities belonging to the church; we
think, that they ought to weigh their {aid oaths better together,
and not fo farre to extend the one, as that it fhould 1n any fort pre-
judice the other: the due confideration whereof (which we moft
inftantly defire) would put them in mind (any fuggeftion to the
contrary notwithftanding) to be as carefull not to doe any thing
that may prejudice the lawfull proceedings of the ecclefiatticall
judges in ecclefiafticall caufes, as they are circumf{pect not to fuf-
fer any impeachment, or blemifh of their owne jurifditions and
proceedings in caufes temporall.

We are aflured, that none can juftly charge any of us wiih
violating our oaths, and it is a ftrange part to taxe judges in this
manner, and to lay fo great an imputation upon us; and what
{candall it will be to the juftice of the realme to have fo great
levity, and fo foule an imputation laid upon the judges, as is done
in this, is too manifeft. And we arec aflured it cannot be {hewed,
that the like hath been done in any former age; and for lefle
fcandals then this of the juftice of the realme, divers have been fe-
verely punifhed.

That excommunication is as lawfull, as prohibition, for the mu-
tuall prefervation of both his majefties {upreme juridiction.

To conclude, whereas for the better preferving of his mnje_&ies
two fupreme jurifdictions before mentioned, wiz. the ecclefiafticall
and the temporall, that the one might not ufurp upon the other,
two meanes herctofore have of ancient time been ordained, that 1s
to {ay, the cenfure of excommunication, and the writ of prehibi-
tion; the one to reftraine the incroachment of the temporall juri-
di¢tion upon the ecclefiafticall, the other of the ccclefialticall upon
the temporall, we moft humbly defire your lordfhips, that by your
meanes the judges may be induced to refolve us, why excommunt-
cations may not as freely be put in ure for the prefervation of the
jurifdition ecclefiafticall, as prohibitions are, under pretencc [0
defend- the temporall, efpecially againft fuch cententious perion,
as doe wittingly and willingly, upon falfe and frivolous fuggefiions,
to the delay of juftice, vexation of the fubjects, and great {candall
of ecclefiafticall jurifdictions, daily procure, without feare ezthft‘r
of God or men, {uch undue prohibitions, as we have heretcforc
mentioned. o

The excommunication cannot be gain-faid, neither may the
prohibition be denied upon the furmife made, that the matter pi-
fued in the ecclefiafticall court is of temporall cognizance, but s
foon as that fhall appeare unto us judicially to be falfe, we grast
the confultation.

For



Articuli Cleri.

For the better fatisfaétion of his majefty, and your lordfhips,
uching the objeftions delivered againit prohibitions, we have
thouzht good to fet downe (as may be perceived by that which
Jath been faid) the ordinary proceeding in his majefties courts
thercin 3 Whereby it may appeare both what the judges doe, and
ought to doe 1n thofe caufes; and the ccclefiafticall judges may
doc well to confider, what iflue the courfe they herein hold can
have in the end : and they fhall find it can be no other, but to caft
afeandall upon the juitice of the realme; for the judges doing but
what they ought, and by their oaths are bound to doe, it is not to
be called 1 queition: and if it fall out, that they erre in judge-
ment, it cannot otherwife be reformed, but judicially in a {fuperiour
court, or by parliament.

Sub{cribed by all the judges of Englard, and the
barons of the exchequer, Pafch. 4 Facodi, and
delivered to the lord chancellour of England.

Which anfwers and refolutions, althcugh they were not ¢naSed
by authority of parliament, as our ftatute of Articuli Cleri in g K. z.
wass vet, being refolved unanimoufly by all the judges ot Eng-
land, and barons of the exchequer, are for matters in law of hagheft
authority next unto the court of parliament. |

Nagna off weriras, e prevalet.

Dut now we will perufe the preamble, and afterevery chanter in
orier, and proceed to the cxpofition of the fame ; which office the
dergy claimed, w/z. to interpret ali flatute lawes concerning the
dergy ; but it was refolved by all the judges of lingland, that the
nterpretation of all ftatutes concerning the clergy, being parcell
of the lawes of the realme, doe belong to the judges of the com-

mon law,

T617
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Artic® Cleri.

3 Jac. ad artice

20,

ED];?‘}’JQDUS De: g}'(?f;::? yew
Angha, e omnibus ad quos
rajontes litcree pervenerint, Jalutem.
Seiatis quod cum  dudum, temnporibus
fregenstorume noflrorum qrondam re-
g Auglicey i diverfts parliamentis
Jus (1); et fimiliter poffquam regnz
mfiri cubernacula Jefeepriinsy in par~
I /::?mmrf.f nofivis (2), per prelatos, et
Ceria (4.) regnt noftri plures articuls
Otnentes gravamina aliqua ecclefie
daglicance, o ipfis preelatis et clero
n’/atfa (4t tn eifden afferebatur) por-
M furlfent, et cum inflantia [uppl:-
Aumy, ut Inde apponeretur remedium
Provtunum : ac nuper in pariiamento
Wire apud Lincoln’ sy anuno vegni noftri
% (3) articulps Jubfcriptosy et qual-
dony refponfiones ad aliquos corum prius
];iﬁ;::ﬁ;m”f concilio m_:/x’rq _reaz'z‘arf,
N ::; refponfiones corrigi, cttc,:f:-_-

. cris

HE king to all to whom, &ec.

{fendeth greeting.  Underftand
ye, ‘I'hat whereas of late times of our
progenitors fometimes kings of Eng-
land, in divers their parliaments, and
likewife after that we had undertaken
the governance of the realm, in our
parliaments many articles containing
divers grievances (committed againft
the church ot England, the prelates
and clergy) were propounded by the
prelates and clerks of our realmg
and further, great inftance was made
that convenient remedy might be
provided therein: and of late in our
parliament holden at Lincoln, the
mnth year of our reign, we caufed
the articles underwritten, with cer-
tain anfwers made to fome of them
heretofore, to be rehearfed before our
councily; and made certain anfwers

3R to
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toris ariicnlis Jub ciriptis per nosy ef
diflim conciliiam nc/lvum ﬁcer{mm 3'E =
/ Lorderi o quoriin qzrf{fcffz H?‘ff(ifffﬁ?‘f{{?z
ot vefpoafionutit tenoies fubfoquuntur ti

¥

Livgiie inodiiiNe
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Yid, artic’ Ciey’
anto 3 Jacobl
regis ad arac’ 1.

Ve
L

173,

Vid. ubl fupra
ad ariic’ 3.
Via. ag arae’
100 21

¥ NPRIAIS laici impetrant pro-
Y Dibltiowes in gemere fuper decimis,
luentisnibus, oblatignibusy misrtuariis,
redembtionibns peaitentiaruing <iolenta

&

iR iijeciions in clericum wvel con-
verfuiny €F in canfu diffamationis @ oan
gribus cafibus agitur ad paenam cano-
nicam ynporendunr: rex ad iftwn ar-
tict:lum refpondity quod in decimisy 0b-
chuentionibusy mortuariis,
quaido fud if7is nominibus proponuntur,
prehiviiioni regia noi cff locus y et:amfiy

laitonilies,

Ay

propicy deteutionem  ifforum  dintur-
namy ad cflimationem eovundem pecu-
2EQTTCI USHIALUY

religisfus decimas fuas in hsrreo fuo

Articuli Cleri. Cap_ I.
to be corrected ; and to the refidye
of the articles underwritten, anfwers
were made by us and our council;
of which faid articles, with the ap-
{wers cf the fame, the tenors here
£y
CI1LUC,

(1) Cum deedum teanporibus progenitornn noffrovum, (e, in diverfs;

parliamentis.}] Thatis, in the {faid parliament hoiden anno 51 H. 3,

dericuls Cleré, and of the f{aid aflts in the raione of E. 1. called

pirohilitio jermata fuper Artic? Cleri, and Articuli contra probibitionen

segiam, which have been cited before.

(2) i parliamentis noftvris.] Viz. 5 E. 2. & 8 E. 2.

(3) Ac nuper in parliamcito noffro apud Lizz::r:af:z’ anno regni nofhri
noie.] There were two parliaments holden in this ninth yeore,
wiz. the onc at Lincolne, 15 Hill. mentioned 1n this preamble;
and the other, 15 Paleh’ anno zona at Weitminiter : and as one
faith, Merito in parliamento conquefti funt, quia lex Anglie fine par-
liamento mutar: noun poteff.

And note well what is faid there, w/z. what the law doth war-
rant in cafes of prohibition, to keep every jurifdiftion in his true
liruits, cannot be altcred but by parliament, _ |

(4) Per pralatos et clerum,&c.] In thefe parliaments complaint
was made by the clergy onely; but the kings courts, that may
award prohibitions, being informed by the parties themfelves, or
by any firanger, that any court temporall or _eccleﬁai’cicall doe hold
plea of that whereof they have not jurildi¢tion, may lawfully pro-
hibit the fame, as well after judgement and execution, as before;
and fo refolved by all the judges of England, and barons of tir
exchequer, agreeable to make authorities 1 law.

CAP. L

F IR ST, whereas lay-men do pur-
chafe prohibitions generally upon
tythes, obventions, oblatlons, mor-
" tuaries, redemption of penance, Vio-
lent laying handg qn clerks or con-
verts, and in caics of defamation, 1
which cafes f{piritual penance ought
to be enjoined; the kmg'doth all-
(wer to this article, that in tythe
oblations, obventions, mortuai;ies
(when they are pr_(,rpounded unaer
thefe names) the king’s prolnbltl?‘n.
{hall hold no place, although for ilﬂ
long withbolding of the famece;f.
money may be efteemed at a fum €=

. . ' r10US,
taine. Butif a clerk ora rellg;';‘m

Sed [: clevicusy vel

COVHw

- .
1 ..M
el -



Cap. 2.

cmgregatasy vel alibi extfientes vendi-
Jirit alicul pro pecunia: fi petatur
pocunia corann judice ecclefiaftico, lo-
cum habet vegia probibitioy quia per
venditionem res [pirituales fiunt termi-
poralesy et traifeunt decime in catalla.

Articuli Cleri.

61

man do fell his tythes being gathered
in his barn, oy otherwife, to any man
for money, if the moncy be demanded
before a fpiritual judge, the king’s
prohibition fhall lie; for by the faie
the {piritual goods are made tempora.,
and the tythes turned into chattles.

(8 Ed. 4. 13+ Cro. El.753. 12 Rep. 29. 13 Rep. 41, Rzit. 434, &c.)

Of thele fufficient hath been faid in the expofition upon the fta-

wte of Circumfpeite dgatis: whereunto we referre the readers;
only this wee may adde (which wee have referved to this place)
the refolution of all the judges of England to the 5. 8. 15, 16. 18.
articles in Artic® Cleri, 3 facibi regis, in many cafes concerning

tithes, &c.

C A P.

[ TEAM fi fit contentio de jure de-
cinGrui, originem habens de jure
palrontus, ¢t earvundem decimarum
grantitas afcendat ad quartam partem
bonorum ecclefieey locum habeat regia
probibitioy fi heze carfa coram judice
eccleftaftico ventilet’.  Itemy fi pre-
latus imponat peenam pecuniariam ali-
i pro peccato (1), et repetat illam,
regia probibitio locum habet.
[ 020 | Peruntamen, [@ preelat: im-
ponant panitentias corpo-
ralesy et fic  puniti welint  hujuf-
mdi peenitentias per pecuniam redi-
;It,'?}é’.b/;{]ﬂ?ﬂb’, non habet locum regia
obibitioy fi coram prelatis pecunia
Qv ¢1s 5.?::1;7'(2/1‘;{:'. d d

11

I.S O if debate do arife upcn the
right of tythes, having his ori-
ginal from the right of the patronage,
and the quantity of the fame tythes
do come unto the fourth part of the
goods of the church, the king’s pro-
hibition fhall hold place, if the caule
come before a judge fpiritual.  Alle
if a prelate enjoin a penance pecu-
niary to a man for his otfcnce, ana
it be demanded, the king’s prohibition
fhall hold place. But if prelates en-
joine a penance corporal, and they
which be fo punifhed will redeem
upon their own accord fuch penances
by money, if money be dema}mea
before a judge fpiritual, the king’s
prohibition thall hold no place.

(Co. 465. Regift, 35.)

Thisis intended of the kings writ of Zzdicavit, whereof, and of
tie tryall of the right of tithes at the common law, we have {poken
f“mﬂlfﬂ_’ltly for the underftanding of this branch of this a¢t, in the
‘tpofition of the ftatute of W. 2. cap. 5. werfus finem, and the fta-

tute of cireumfpelle agaris, Se.
Vid. Regiftr. 48, &c.

(1) Zter, Vi

pralatus imponat panam pecuniariam alicui pro pecs

£ .
‘;‘;’5’: e ] For the underftanding hereof, wee referre the reader tQ
© expofition upon the ftatute of Circum/pelte agatis, where fuf-

tient hath been faid of this matter.
_ 32 R 2

CAP.
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C A P.

NSUPER, fi ahiguis violentas ma-

nis iujecerit in clevicum, pro vio-
leatia falia debet emendart coram
refe s Pro eXCOMMURICALIONe UVEY0, CO-
rait preclatoy nbr tmponatur paenitentia
corpovalis s quod fi reus welit [ponte
per pecuntam vedunerey, dand’ prelato
wvel lecfo, poteft vepetr coram prelato :
pec e talibus regiq prohibitio lecun
balet.

111.

OREOVER, if any lay viglen

hands on a clerk, the amends
for the peace broken fhall be before
the king, and for the excommuy;-
cation before a prelate, that penance 3
corporal may be enjoined; which if 3
the offender will redeem of his own
good will, by giving moncy to the
prelate, or to the party grieved, it
fhall be required before the prelate, :
land_the king’s prohibition fhall not 3
1€. :

(Regifte 51, 52. §57.)

1

For this matter, we referre the reader to the flatute of Circum-
Spedie agatis: to that we adde the refolution of all the judgesof
England touching this matter, ad Areic 6. & 11, in drticilis

Cleri, 3 Facoh. which you may reade before, fince we began with

this {tatute.

And here 1t 1s to be noted, that where the article of the clergy, 3
cap. 1. de wiolenta manuum injellione in clericum el converfim, ¥
anfwer 1s made to the clerke, but no anfwer i1s made at all 1o the

CCNnvere,

C A P.

j N aiflumationibus etiam corrigant

preaiatr fupradifto modo, regia pro-
b:b:tione non obflantey primo injungendo
j@iam corpsralen: quam fi reus velit
reaimzre tiberey percipiat prelatus pe-
cuntams liect regia  prohibitio  por-
FITQINT .

corre& in manner abovecfaid, the
king’s prohibition notwithftanding;
firft injoyning a penance corpora
which if the offender will redeem
the prelate may freely receixze“thc
money, though the king’s prohibition
be fhewecd.

(4 Rep.20. Regift. 49. Raft. 487, &c.)

IV. 1
IN defamations alfo prelates ﬂlﬂ]l‘
i

Hercof alfo {ufficient hath been faid in the expofition upon the
flatute of GircumPeite agatis.



Articuli Cleri.

CAP. V.

]T EM, fi aliquis i funds fuo mo- AL SO if any do

lendinum crexit de novo, et poflea a
redore loci extgatur decina de eodein,

exhibetur vegia pirobibitio fub hac for-
ma

621

erc&t in his

cround a mill of new, and after
the parfon of the fame place demand-
cth tithe for the famc, the king’s pro-
hibition doth iffue in this form:

Quia de tali molending hattenus decimne non fuerunt folute, prohibemus, &e.
ot [entcutiam excommnunicationis, fi quam bac occaftone promulaveritisy revacetis

GIIiN 0

Refponfio : In talr cafu nunguam ‘The an{wer.
exivit vegi' prohibitio de principis
voluntate (1), qui et decernit talemn
perpetuo non extre.

In fuch cafe the
king’s prohibition was never granted
by the king’s aflent, nor never fhall,
which hath decreed that 1t ihall not

hereafter lie in fuch cafes.

Sce hereafter the expofition of the ftatute of 2 E. 6. cap. 17. verb. by the lawes of the realme. Vid.

(1 Roll, 405. 2 Roll, 34.)

inter leges Edwardi regis, cap. 3. fo. 128,

The forme of this prohibition is juftly condemned, for that the
fubitance of 1t was a nou decimando, becaufe the mill was newly
erefted ; but yet hereby, and by our hoolzs 1t appeareth, that {fome
tithe cvother is due for a mill, be 1t new, or old.

But this 1s (as fome doe hold) a perfonall 2 tithe, coming from
the gaine of the miller, by his induftry and labour: as of a fifher-
mmr;1 of the tithe of his gain by filiing, called decima de pifcationitus,
or the hke,

The words are generall, molendinum erexit, and doe extend to 21l
kind of mills, as private mills, and to publike, as to fulling mills,
paper mills, &c. whereof there is no tithe 1o bee paid, but perfenall,
if any bee; which is a good proofe (fay they) that fo it ought to
bcof corne mills ; and if the parfon thould have the tenth toll-difh,
then thould he have not onely tithe corne, but alfo tithe of the fame
corne ground at the mill, and {o a double tithe, which he fhall not
have of a fulling mill, paper mill, &c. No tithe fhall be demanded
of the rawyn, or after-pafture, or of ftubble, becaufe the parfon
fhall not have a double tithe of one and the fame thing in one yeare,
It the parfon hath tithe of fruit that groweth on fruit-trees, and in
the fame veare the owner fell downe the fruit-trees, and make
billets o facots of them, he fhall have no tithe of them, as 1t was
}I?ldcn Hill. 8§ Jacob. Rot. 1109. in communi banco, inter Baxter &

opes. '

b Every perfon exercifing merchandizes, bargaining and f_elling,
ctlothing, handicraft, or other art or faculty, being fuch kind of
perfons, and in fuch places, as heretofore, within 40 yeares, before
the fatute of 2 E. 6. have accuftomably ufed to pay fuch perfonall
thes, or of right ought to pay, other then fuch as be common day-

labourers, fhall yearly, before the fealt of Eaiter, pay for his per-
3 R 3 fonall

Sec2E.6.¢c. 11,
every perfon
fhall juitly, &c.
fet oul, y{:t’:ld,
and pay all pre-
diall tithes in
their proper
kind, as they
rife, and hap-
pen, &c. which
({ay they) can-
not be applyed
te. the taking of
the toll-difh.
Regiftr. 43. b,
F.N.B s5r5.h,

A Rot. clauf.7 E,
2. Decima de
molendino
Ewell.

Mich. 8 & g H.
3. COram rege,
rot. 6.

See Linwood, tit,
de Decimis, fol.
141, 142, Mich,
g & 10 H. 3.
coram rege, rote
15 Jo. Fitzro-
heyts cafe.

b2 E.6.cap.13,



= Mich.25 &

25 Bl rot. 2617,

In communt
Lbainco.

hich, 29 & 30
Itliz. rot. 254.
Mickholas Mufs
fels cafe, 1bid,

Vid, lib. 11. fol.

43, 19. & B1.
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fonall tithes the tenth part of his cleare gaines, his charge; ang
expences, according to his eftate, condition, or degree, to be thereiy
abated, allowed, or dedufted, &c. And the ordinary hath power
to call the parties before him, and to examine them by all lawfy]]
and reafonable mecanecs, other then upon oath, concerning the trye
pavment of perfonall tithes.

MNota, in this defeription of perfonall tithes, the words be,
clothing, handicraft, or other art and faculty; within whic)
generaill words, the millers of fulling mills, rape mills, corne
mills, and other mills be included ; for a miller 1s of an art and
faculty.

Exizatar decima.] Some o hold, that the parfon fhall have the
tenth toll-diih, as a prediall tithe.

* He that defireth to reade more concerning this matter, let him
{carch for two records of prohibitions 1n the court of common pleas,
in the raigne of the late queen Elizabeth.

INNote, that in many cafes the common law and the canonlaw
differ concerning the payment of tithes; the common law adjudg-
ing many things not tithable, which by the canon law oughtto pay
tithes: and this cafe of tithes of mills was never (that I know)
judicially determined.

See the expofition of the ftatute of Circumfpelic agatis, werbo
Confue?’.

(1) De grincipis (i. reyis ) woluntate,) i. Gurice regis, in qua rex
five princeps repreafintatur.

CAP. VI

] TENM, fi aligua carfa, vel ncgo- 4 I.S O if any caufe or matter, the

tizmy cujns cognitio fpectat ad fo-

knowledge whercof be’iongeth

ram ecclefiafticunt, et coram ecclefiafiico  to a court {piritual, and {hall be de-
gudice fuerit [enteutialiter termenatum,  finitively determined before a {piritual
ct tranficrit in rem judicatam (i), nce judge, and doth pafs ito a judge-
per appellationem fuerit fufpenfumn, et ment, and fhall not be {fufpended E)y
poftmsizm coram judice fecular?, fuper  an appeal; and after, 1f upon tie
cadom e inter cafdem perfonas quafiio {ame thing a queftion is moved be-
moveatury et probetur per tefles wel in-  fore a temporal judge between the
gramistay talis exceptio in foro fecu- fame parties, and it be proved by
lesrizon adittatar. Refponfro : Qunan-  witnefs or inftruments, fuch an ex-
o cadem caufa d.-*'~w?ﬁ5 ratiombus-(2) ception is not to be admitted in a
ceran: judicibes ecclefiafficis et fecula-  temporal court. The an{wer. .Whm
ribus venitilainry 22t fupra patet de tn- any one cafe 1s debated before judgcs
Fecdizne vidlentarum manuwm in cleri-  {piritual or temporal (as ab?ve ap-
cumny dicunt quod (non obfiante eccleftaf-  peareth upon the cafe of laymng vio-
ti:0 7udicio) curia regis z'pﬁfm tractat  lent hands on a clerk) it 1s thought,

ia

premsbiity Uk fibe cipedire videtur. that notwithftanding the fpir itual

judgement, the king’s court {hall dif-
culs the fame matter as the party
fhall think expedient for himfelf

(4 Rep. 16. 20,) (1) Fueri?
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(1) Fueret _/é.’zfmf{aiiter terminatum, cf tranfierit in rem judicatam, ArtCleri, 3.Tac,
&c.] The like article was preferred 3 Jac. and anfwered and ad artie’ 2 1.
relolved by all the judges of England, which you may reade theve,

.nd need not here to be rchearfed.

(2) Diverfss rationibns.’) For the {pirituall judges proceedings
.ro for the correftion of the fpirituall inner man, and, pre falue
anim.z, to injoyne him penance; aand tie judges of the common
law proceed to give damages and rccompence for the wrong and
mjury done: as if one lay violent hands of a clerke, the {pintuall
judge, pro falute anisie, fhall 1njoyne him penance, and the clerke
may have his a&tion of battery, and reccver damages tor the injury
done to him; and fo in the cafe of ufury, and the like: fo as this
2& faith well, that cadem caufa diverfis rationibus coram judicibis eccle-
ﬁ;y”?ﬁcf; et fecularibus wentilatnr s and therefore this article of the
clerey was defervedly rejected.

CAP. VIL

TTE L litera regia ordinariis di- ALSO the king’s letter directed
rigitury g aliquos fuas frbditos unto ordinaries, tnat have wrap-
excommunicationis vinculo innodarunt, ped thofe that be 11 {ubjection unto
grod cos alfolvant infra certion diem; them 1n the {entence of excomimuni-
alizguin quod  compareant refponfur’ cation, that they {hould affoil them
guare ‘o5 excommnunicaverunt. Re- by a certain day, or elfe that they do
feizfio: rex ¥ decernity quod talis li-  appear, and thew whercefore they have
tera nunguam in poflerum exive per- excommuricated them. T'he an-
wiltatuiy nifi in cafn quo poffit inve- fwer. ‘T'he king decreeth, that here-
nirly ledi per excemmnunicationem re-  after no fuch letters {hall be {uffered
riam Lhevtatem. to go forth, but in cale where 1t 1s
*[ 6231 found that the king’s liberty is pre-
judiced by the excommunication.

(5 El c. 23, Regift, 65.)

Here was a miftaking in the article cf the clergy: for never was
any writ of the king heve called Zirera resis, granted in cafe of ex-
commurication, but in certaine cafes, as, when a man 1s juitly ex-
communicated, and taken by force of the kings Wit de excomezini-
cato cap. if the bifhop, upon the kings Wit de cauxtione admittenda,
e dae not deliver him, then fhall a writ out of the chancery goe
to the {herife, upon the refufall of the bithop to deliver him; orif
the excommunication be unjuft, that is, if the party be excommuni-
Cated for a matter which belongs not to ecclefiafticall conufance,
and talzen by force of the kings writ, then the party orieved fhall
h&?e a writ out of the chancery to the fherife, to deliver him out of
Prifon,  And this appeareth by our ancient books written before Regiflt. 63, 66,
this a&, and by ancient records and book-cafes in all fucceflion of f‘i’; 7‘:"{ ?ra&é
ages ever fince; and in both the cafes abovefaid, regia libertas lefa ;O;)f:%n'?: ﬁ-:
Juity and thereupon the fubjeét had reliefe by the kings writ; and Fier. lib. 6.c. a1,
terefore the anfwer to this article was very pertinent, Nif iz cafie 5 E. 3. 8.8 E. 3.

140 poffit inveniii, ledi per excommunicationem regiam libertatem. And 914 H. 4. 14,
3R 4 the 153 H, 4. 4.
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Doftor & Stud.
lin, 2. Cap. 32
Vet N.B. 33,
26, " N.B, 62.

Sc. Dorf, clauf.

-3y R. 2. m. 1C.
Hiil. 22 E. 1.

apud Sindw.co-
Yam reze, rot, .

Williaa ae Va-

lences cafe.

Articuli Cleri. Cap. 8,

the contempt of the bifhop in thofe cafes is the greater, for tha
breve regis de excommunicato cap. de gratia regis procedit.  And o 1t
1s 1f a man be excommunicated, and oftfer to obey and performe the
fentence, and the bithop refuleth to accept it, and to affoile him,
{hall have a writ to the bithop, requiring him, upon performance of
the fentence, to zaffoile him, &c. and the reajon thereof is, for that
by the excommunication, the party 1s difabled to {ue any a&ion,
or to have any remedy for any wrong done unto him, fo long as
he fhall remaine excommunicate. And alfo the party grieved may
have his ation upen his cafe againit the bithop, in like manner 15

‘he may when the bifhop doth excommunicate him for a matter

which belongeth not to ecclefiafticall conufance. Alfo the bifhop
in thoie cafes may be indited at the {uit of the ]-:ing, as by many
notabie records may appeare: Mich., 7 E. 1. coram rcge, Rot. 33,
Robertus Sprot, Hill. 7 b, 1. coram rege, Rot. 8. Magifter R, de
Petchford, Pafch?’ 32 B, 1. coram rege, Rot. 33. Walterus de Wilton,
Hill. 35 E. 1. coram rege, Rot. 52. Gloc” Prior de Gloceiters cafe,
Mich. 19 E. 2. coram rege, Rot. §3. Linc’ Philip Whites cafe,
Trin. 20 E. 3. ccranerege, Rot. 46, 289. Frefiles cafe,

And itis to be oblerved, that at the common law a certificate of
the bithop, whercupon a fignificavit, that is, a writ de excormmunicato
capiends was to be granted, ought to exprefle the caufe, and the
{fute againft him {pecially in the certificate.

Sce morc the itatute of 5§ El cap. 23. concerning the awardmg
and returning the Wrlt &¢ excosnnunicato capiendo.

Sce the firlt part of the Inftitutes, {eft. zor. concerning this
matier.

CAP. VIII

]‘IE M, barones de fecaccario domini

regisy vendicantes jibi ex privile-
rio (1), quod nen debent extra ilitnz
10CUNL  CONQUCTENE!  CLIcunque 1. [pon-

derey wxtendunt dlud priviiegium ad

clevicss comun.ranies thidemy wicazos

(il
aigecfants tnhibeanty ne ali-

[ 624 ) quo modo aliquave ex cau-
Ja, duwns pnt im feacca-

et i1 fervitio donmuni regis, 1ra-
ot ad judicium ¢usvifmieds, Refpon-
fi s Plucet domino regry ut clericr fuis
chicqrers intendentss, fi delinguant (2)
for ordinarics (ut ceetert ) corrigantur :
jid tempore quo aecupantur circa foac-
carinaly dié reficentiain (3) m fuis ja-
ciendam ecclefits non terneaninr. Hic
codttwr de novo, per concilinmn domin:
reos (4). Lay et anteceffores futy a
| - - tempore

.-
?._.f}

oraines, [fen ad refidentiam; et

ALSO barons of the king’s ex-

choquer claiming by their pii-
vilege, that they ought to make un-
{wer to no coaiplainant out of the
fame place, extend the fame privige
unto clerks abiding there, called to
orders or unto reiidence, and inhibit
ordinaries that by no means, or for
any caufe, fo long as they be in Fhe
exchequer, or in the king’s fervice
they thall not call them to judge-
ment. The anfwer. It pleafetn our
lord the king, that fuch clgrks asat-
tend i his fervice, if they Offﬁ_ﬂd;
fhall be corret by their ordinarics
like as other; but fo long as thef
arc occupied about the exchequeh
they fhall not be bound to kec _ref{-
dence in their churches, his 18
added of ncw by the king’s Cou%‘cl:t
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tmpore CUJUS COnEyar: memoria non
piiftity 1fi funty quod clerici fuis immo-
rantes obfequils, dum _abﬁ'g_zzzzs z_l[zs 17~
pnderint. ad reftdentiam in fuis bene-
dis faciendam minime compellantur ;
et debet dict tendere in prejudicium
ceclefiafticee libertatis, quod pro rege et
ﬂpz;!z/z'ca neceffarium invenitur (5).

The king and his anceftors fince
time out of mind have ufed, that
clerks, which are employed in his
{fervice, during fuch time as they are
in fervice, thall not be compelled to
keep refidence at their benchces.
And fuch things as be thought necef~
{ary for the king and the common-
wealth, ought not to be faid to be
prejudicial to the liberty of the

church.

(Regift. 58.)

(1) De privilegio, &c.] The court of the exchequer may grant
a prohibition to the ordinary, for any that ought to have the pri-
viedee of the exchequer, where the court may give the party
remedy, or where a {ute aependeth in the court of exchequer for
the fame caufe, or where the kings {ervice, which is the caule of
the priviledge, 1s hindered by the {uit before the ordinary : as for
non-refidence, &c. during that time that he gave his neceflary
attendance in the exchequer for the kings fervice.

(2) Sidelinguaur.] This extendeth onely ad delidta, i. crimina,
whereof the ecclefiafticall court hath conufance, as herefie, adul-

tery, and the like, which the ordinary may correft; and not unto
cvill actions.

(3) Ad refidentiam.] There 1s an ancient writ, called de non re- Regifn 53. be
fidentia clevici Yegt s, the words of which writ be, Curm clerics noffri ad F N.B.44.g

faciend’ in beneficiis fuis refidentiam perfonalem, dum in noftris immo-
rantar obfequils compelli, aur alias fuper boc moleflari, fen inquictari non
dibeant : nofque ac progenitores noflri quondam reges Anglice, bujusmods
Libcrtate et privvilegio pro clericis noffris & tempore quo non extat mernoria
femper backenus wft fumus: wobis mandamus, quod dilectum clevicum
wfivumn A. parfonam eccleficwr de B. weflre dicccef. qui in cancellaria
nifiray noflris jugiter intendit obfequiis, ad perfonalem refidentiam in be-
nificio fuo preedic? faciendan, dum in eifdem cbfequiis nofiris immoretur,
willatenes compellaris.  Et fequeftrum fi quod in Sfrultibus, aut aliis
banis ecclefre fue praodifle ea occafione per vos, aut vefiros fuerit ap-
pelitum, fine dilatione relaxar: Sfaciatis, Tefle, Se.

(4) Per concilium domini regis.}) Here concilium domnini regis 1is
taken for commune concilium regni, as 1t 1s termed in originall writs,
and 1n other legall records, and {fo it 1s taken in other alts of
i&rliament, and in the preamble of this att alfo, where 1t 1s {aid,

&f nuper in parliamento noftro apud Lincol’, c. coram concilio noftro,
7 |

This branch is cgenerall (and not limited, as the former is, to the
pitviledge of the exchequer) but extendeth toany otherfervice of the
king for the common-wealth: as if hee be imployed as an embaffa-
dDL}r to any forraine nation, or the like fervice of the king,
which is pro refublica, for the common-wealth, as hereafter it 1s {aid,
which ever muft be preferred before the private,

(5) Nec deber dici tendere in prejudicium - ecclefiaflice libertatis,
ﬁ’”ﬂd_ pro rege et republica neceflarium inwvenitur.] 'The clergy 1n this

Prriament inveighing vehemently againft this anfwer, and that 1‘;
tende



Bezxiftr. 58, D,

z Tim. 2.ver. 4.
H HI 6! 4—O. E-

Lo H.G. fOr S. Jde

Articuli Cleri. Cap. 8,

¢ended to the breach of the ecclefiafticall liberty, which was granteq
to them by Magna Charta, arid often confirmed by other ads of
parliament, guod ecclefia Anglicana libera fit, Sc.  To whichit wag
anfwered, that the words fubfequent explained thofe words, ez haleg
omnia jura fua et libertates fuas illefas; {o as the clergy cannot claime
any right, but jus fuum, nor any liberty, but ff&a’rtm‘es_/fms s and the
point here in cqueftion, wiz. to procced againft a clerke for noq
refidence, whiles hee was In the kings fervice for the common.
wealth, was neither jus fuum, nor libertas fua, but libertas i,
and therefore the parliament thought it fit to declare, thatthe king
and his anceftors had ufed this liberty or prerogative time out Dbf
mind. And where it was faid, that this tended 7n prejudiciun
ecclefiaflice libertatis, the parliament thereunto anfwered (which is
werthy to be written 1n letters of gold) nec debet dici in pre.
Fudicium ecclffafiicee libertatis, quod pro rege et republica nmecefarium
Fnvenitur.

Regularly perfonall refidence is required of ecclefiaiticall perfons
upon their cures; and to that end, by the common law, 1f hee that
hath a benefice with cure, be chofen to an office as to an oifice of
bailiffe, or bedle,or thelike fecular office, he may have the kingswrit,
guod non clicatur iz officium, &c. quia non eft conjonum, quod is,qui pro
falubri fatu animaram eleemofynis, et aliis pits operibus, infra,S'c.wmau-
terendis et fuffentandis continue deferwit, extra {Sc. in fecularious nsgotiis
compellatur, wobis pracipimus, quod diffriciioni et compulfioni, fi quas
&5 ¢c. eidern &5 ¢. ad officium balivi, bedelli, ET ¢, in manerio, e, affumend’
Seceritis, omnino fuperfedeatis, et eas fine dilatione relaxetis, et d:-
narios, fi quos per amerciamenta, wel alio modo ex caufa preed’ abe
levaveritis, eidem E5¢. reftitui faciatis immediate, fub periculo quod incanm-
bit. Lefle, e,

And this writ of ancient time was granted at the petition of the
clergy, and grounded upon holy writ, Nemo militans Deo f:.r;}.!hf{mfﬁ
regotiis fecularibus, ut ei placeat cui fe probawit. And the opinion of
Sir John Prifot, chiefe jultice of the common pleas, is notable;
to thofe lawes which holy church hath out of the {cripturs, we
ought to yield credit; for that (faith he) is the common law, upon
which all lawes are founded: and the intendment of the common
law 1s, that a parfon, &c. 1s refident upon his cure; for inan action

f debt brought againit J. S. reforem de D. the defendant pleaded,
that he was demurrant, and converfant at B. in another county : and
the rule of the booke is, that feeing the defendant denied not that
he was re@or of the church of D. he thall be deemed by law to be
demurrant and converfant there for the cure of foules; and there-
fore the plea was over-ruled.

We could not over-pafle an ancient and an excellent record cor-
cerning non.refidence, in the 48 yeare of king Henry the third,
for it 1s worthy of rehcarfall for many purpofes: at that time 00°
Peter Egneblanke a {tranger, borne in Savoy, was bifhop of
Hereford : this bithop then was, and long before had been a not
refident, an unfaithfull fleward, and altogether carelefic of his pal-
torall charge: the king travelling (for the defence and fafety 0
the Marches) came to the citie of Hereford, where finding the
bithop ablent, the people neither informed nor reformed per werban
Jabutis, et wirgam correfionis, divine {ervice negleﬂ:ed: an

all things out of order, as by the writ following appeill‘fiih}{
y

-
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which we hold worthy to be rehear{led de werbo in werbum, as it is
of record.

Rex epifcopo Hereford’ falutem, Paflores gregibus pracponuntur, ut,
diei nollifque wvigilias exercendo, oves famelicas in fertilitatis pafcua
imroducant : errantes <vero per werbum falutis, & wirgam correftionis
in unins ovilis confervare fludeant indiffolubilem unitatem: fed fint
wunulli qui hanc dofirinam damnabiliter contempnentes, *3 fua ab aliis
pecora diflinguere nefcientes, lac & lanam tollunt, qualiter dominicus
grex alatur non curantes, z‘wz;?ﬂraf:'a rapiunt, & quis in parochia fame
percalty ail periclitetur in moribus, non attendunt; qui non paftores, fod
wercenarit pottus dict promerentur > boc Sftquidem, dum biis diebus ad
difionend:ui de regni noftvi pregfidiis in partes Marchie nos transferre-
mis, i coclefia weflra Hereff. ( dolenter referimus ) nos inveniff quan:
ateo inenimus pafloris folatio deflitutam, ut ne dum epifcopun:, fed nec
ofi-cialon haberet, wicarium, ant decanum, qui quicquam [piritualitatis
exercere pojfit in eadem.  Sed ecclefia ipfa, quar olim deliciis afffuere con-
fuevit,&F canonicis qui tbhidem noGurnis et diurnis officiis wacare, £ opera
charitatis exercere deberent, ean: deferentibus &5 longe degentibus in re-
mstis, floa jocunditatis exula cecidit in rerram, viduitatis fuce detyi-
menta df;/armz;, nec eff qu: confoletur eam ex omnibus caris erus > _fane,
dun hae vidimus (3 confideramus diligenter, pietatis aculens «vijierc
wira commovit, (S compaffionis gladius intima cordis noffri acrius wil-
wEravity, ut tantans ecclefice matris uoflye infuriam ulterins diffsmidare
nan pojfimitsy nec pertranfive incorreltam, Luapropter wobis mandamus
jirmiter injungentes, quatenus ad ecclefiam veflram predian, occa-
fonibus quibufeung e poftpofitis, cum ea qua poteritis celeritate wos trans-
Jerre curetls, commiffim vobis in eadem cura paflorali officium perfonaliter
exeautur’ e, Aliogui feire wos wolumus pro conflanti, quod fi iffuc
Jacere non curaveritis, bora temporalia, & omnia que ad baroniam ipfius
ﬁ'u‘/::‘/:’-ré’ peréinent, e donaltone mfgﬁat e den ﬁcgﬁ calf.«:zm, & que
Lacienus collioéy € falwvo cuflodiri praecepimus in commodum & utili-
tat:m ipftus ecclefiee convertenda, ceflante jam canfa in many noffra
wielitcr caplemus, nec wlterius fuftinebimus, quod temporalia metat, qui
fritnalia ad quee ex officii fui debito tenetur, irreverenter fubtrabere
wn formidat, aut quod emolumenta percipiat, qui incumoentia ejuficiz
onera fubire recufat. Leff> R. apud Hereff. primo die Junii anno iegné
Jit xlviis,

By this writ the king telleth the bithop what his paftorall office
and duty was, rechearfeth the damnable and damned events of non-
refidency, commandeth him to be perfonally refident, and repre-
fenteth to him the danger, if he doth 1t not. And this writ, com-

manding refidence, ought to have been put into the Regiiter of

Wilts, rather then the writ gz #on refidentia clerici regis : hoc non amit-
tendum, illud facicndum.

The Englithman hath ever been defirous to be taught and di-
retted in the way of his falvation; and therefore hath often
complained in % parliament againft non refidents, unlearned
paftors, and pluralities, which you may reade in the fountaines
them(elves.
 after that Thomas Wolfey in the feventh year of Henry the
¢ight was made cardinall, and grew into the height of his authority
and favour with the king, he hated both parliaments, and the com-~
mon lawes (the principall meanes to keep greatnefle in order, and
due fubje€tion) as it is contained in his inditement, which he con-
fefled of rccord, that hee intended (that I may ufe the very words

- of

[ 626 ]
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Mich. z1 H. 8. of the record) Antiquifimas Anglie lzges penitus fusvertere, et encroyyg,
coram Rege. univerfunmg; bic regnum Anglie, et cjufdem: regni popul:m leziby; z'm:
perialibus vuigo dibtis legibus civtlibus, et earundem lezim cancnibyy
imperpetutm [ubjugare et fubducere, &c. And for execution of his
intended plot, he was the meane that but one parliament was holdey,
in fourteen yeares, wiz. from the {eventh yeare, till the one apg
twentieth yearc of Henry the eight, and that one was principal |
[ 617 1 holden for the attainder by parhament of Edward the good duk:::
of Buckingham, whom he hated, and the confifcation of all that pe -
had. Now the cardinall, being a great proteCtor of non-refidents,
was no fooner attainted by that law (which he {ought to aler) bu;
~ s . 8.cap.15. at the parliament holden in 23 IH. 8. a law was made againft nop.
Vid. 33 H. 8. refidence, which was excellent for that time, but now had need of
cap. 23. fome alterations and additrons.

CAP. IX.

8,
] T E AL, miniffri domin: yegisy uf ALS O the king’s officers, as fhe-
wvicccomites, et ality ingredinuntur riffs and other, do enter into

feoda ccclefie (1) ad facienduwm dif=  the fees of the church to take diftref-
iriclionesy et aliquando capiunt anima- f{es, and fometiune they take the par-
fra rectorum (2) in via regiay quande fon’s beaits in the king’s highway,
non habent nift terram pertinentem ad where they have nothing but the
exclefiant.  Refponfio - Placet domins  land belonging to the church,  ‘The
veoi quod de ceetero diftricliones fiant anfwer. "Yhe king’s pleafure is, that
Dujufnodiy nec in wia regiay nec in from henceforth {uch diftrefles fhall
fcodis, quibus olim (4) ecclefie funt neither be taken m the king's high-
otatie (R), wvult tamen diffriétiones way, nor in the fees wherewith
Feri in pefliffioinibus de wove @ perfonis  churches in times paft have been in-
seclefriflicts acqifitis. dowed ; ncverthelefs he willeth dif-
trefles to be taken in pofleffions of
the church newly purchafed by ec-
clefiaftical perfons.

(52 H. 3. c. 15. Regift, 98, 133.)

(1) Ingrediuntur feoda ccclefie.] See the expofition upon the
3lacibiidge, ca.  ftatute of Marlebridge s this is to be added, that the ftawte of
5. Marlebridge was coniirued to extend onely to lay men, anc; this

ftatute to men of the church: and this appearcth by the P-..eg-ll’tcgi

for it a lay man bring an ation upon the ftatute for diftraining i
.¥87, 188.  the kings high-way. he reciteth the ftatufe of Marlebridge: and if
a par{on bring an ation for diftraining in the high-way, he ground-
eth 1t upon this ftatute.

(2) Reforum.) Flere parfons be named but for example; f‘?"
this Jaw extended to abbots, priors, and the like; for afterwar®
the words be perfone ecclefiaffice = but this law bindeth not the
king, when he is party, for any debt, or doty due unto him, becaule
the diftrefie or other procefie for the king is not exprefly pamed 11
the a&, but Jiffrictiones generally : and this appeareth by a book-

27 Afl.p. €6, cafe: a prior brought a bill of trefpafle againft J. for entering ili:g



Cep. G- Articuli Cleri.

his fanctuary, that is, within the circuit of the fcite of his priorie,
.nd tooke away his beafls: J. faid that he was fheriffe, and that
the prior loft 1ffues in the court of common pleas, and a writ iffued
0 him to levie the iflues, and that hee entred mto the fan&uary,
s.c. becaufe he could not find a diftrefle without; whereupon the
p]aintife demurred, and judgement was given againft the plaintife,
which proveth, that the iherifte in that cafe could not have returned
upon the procefic to him dire&ed, Clericus beneficiatus nullus habens
laicum Jfeodtunt.

(3) Nec in feodis quibus olim ecclefiz funt dotatz.| Here dotate is
taken in a large fenfe; for here the fees that they have ratione fuzn-
dationis, O ratione dotationis are 1ncluded; and here is alfo to be
noted, that the pofleflions of the church are the indowment of the
church, and they accounted as tenants in dower, as in another place
hath been obferved.

(1) Qlim.}] Thisword 15 well expounded afterwards in this a&,
to be thofe that are not de zowe acquifita.

Concerning tafkes, tenths, and fifteenes granted by parliament
to the king, the poffeflions of ecclefiafticall perfons, which they
acquired fince 20 E. 1. either by purchale or alt in law, as by
others, &c. were chargeable thereunto: but thofe which they had
at that time were not charged therewith; and the reafon thereof
was this, the pope (after the example of the high prieft amongtt
the Jewes, who had of the Lievites decimam partem decinaz ) claimed
by pretext thereof a’ yearly tenth part of the value of all eccle-
fiafticall livings: this portion or tribute was by ordinance yeelded
tothe pope 1n 20 E. 1. and a valuation then made of the eccle-
fafticall livings within this realme, to the end the pope might know,
and be anfwered of that yearly revenue, fo as the ecclefiafticall
livings chargeable with that tenth (which was called fpirituall) to
the pope, were not chargeable with the temporall tenths or fifteenes
granted to the king in parliament, left they fhould be doubly
charged, but their paoffeflions acquired after that taxation were
hable to the temporall tenths or fifteenes, becaufe they were not
charged to the other; and fo it was declared by a&t of parliament
In 18 Z. 3. which never was printed; {o as the tenths of eccle-
nafticall hvings were not yeelded to the pope de jure, after the ex-
ample of the high prieft amongft the Jewes; for then hee fhould
have had the tenths of all ecclefiafticz!l livings whenfoever they
Were acquired; but he contented himfelfe with what he had got,
and never claimed more: and that he might the better keep
and enjoy that which he had got, the popes did often after grant
the fame for certaine terines to divers of the kings of England,

25 by our hiftories appeare. And albeit thefe vyearly tenths
«f¢ perpetually aunexed to the crown of England by a&t of

pi_rliament yet hereby the ftudent fhall better underffand the bookes
% lzw that treat Lereof.

< AP

Numeri, ca. 18,
ver, 20.

Rot. parl. 18E.
3. NU. 44. never

Pprinted,

26 H.8. c2. 3
x Eliz. ca. x.
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CAPI X.

T E M, quandocunque aliqui con-

fugientes ad ecclefiam abjurant ter-
ram (1), fecundum regni confuetudi-
ey et profequuntur laici €osy vel ini-
mici corumy €t a publica firata abfira-
bhuntury ct fufpenduntury vel flatim de-
capit-intur (2)y et dum fint in ecclefia
cuflsdruntur per armates 1ufra cenie~
teriumy quandoque infra ecclcfiam ita
arcley quod non poffunt exire locum fa-
crum caufu [uperfinr ponderis deponen-
diy, »aecc ' '
wvictus minijirari. Refponfio : Dui ter-
ram abjurcverinty dum fint in firata
publica, fint in pace domuni regis, nec
debent ab aliqus molsflar: : et dum fint
in ccclefiay cuflodes eorum non debent
moraii infra cameterium, nift neceffi-
tas, vel cuafionis periculiin Hoc regii-
rat @ nec arétentur confiugerey divmn fint
in ecclefiay quin poffint habcre vite ne-
ceffaria (3): et exire libere pro ob-
[eeiio pondere deponende.  Placet etiam
domine regiy ut laticones wel appella-
tores (5), quandocungue volucrint, pof-
fint [acerdotibus fia facinora confiter: :
Jfed caveant confcfforesy ne erronice b

Jufmadi appellatores informent (4 ).

Articuli. Cleri.

permittitir eis ﬂec‘cﬁzrm ad

AL S O where fome flying up,
the church, abjure the ryeqpm
according to the cuftom of the reg|y,
and lay-men or their enemies do pur:
fue them, and pluck them from the
king’s highway, and they are hange
or headed; and whilft they be in the
church, are kept in the church-yay
with armed men, and fometime iy
the church, {o {traitly, that they can.
not dcpart from the hallowed ground
to cmpty their belly, and cannot be
fuffered to have neceflaries brought
unto them for their living, The an. |
fwer. They that abjure the realm, fo |
long as they be in the common way, 1
{hall be 1 the king’s peace, nor |
Ought to be difturbed of any man; '
and when they be in the church, their -
keepers ought not to abide in the
church-yard, cxcept neceffity or peril -
of efcape do require fo. And fo long
as they be in the church, they fhall -
not be compelled to flece away, but
they fhall have neceflaries for their .
living, and may go forth to empty
their belly. And the king’s plealure .
1s, that thieves or appellors (whenio-
ever they will) may confefs their of-
fences unto priefts; but let the con-
feflors beware that they do not erro-

neoully inform fuch appellors.

(r Jac. 1. c. 25. 21 Jac, 1, ¢. 28,)

(1) 4ljurant regnum.] Concerning abjuration you may piet-
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Liract. lib. 2. fo.
x35. Sc. Brit.
fol. 24. &c.
Flet. li. 1. ¢. 20,
Stamt. pl. coro.
fo. 116. t. &c.
21 Jacobi Regis,
cap.

tifully read in our ancient authors, and other bookes of the lawes
and {pecially in Stamford pl. coron. fol. 116. &c. wherein weare
the more briefe, becaufe 1t 1s enalled by
rcgis, that no fanCtuary, or priviledge of {anctuary,
flatute be admitted or allowed in any cafe; and if the offenderbe
barred of the priviledge of fan&uary to be allowed to him, then
can hee not flee to any church, as to a fan&uary, for the tuition of
his life, and confequently abjuration is taken away. |
(2) Decapitantur.] This was miftaken in the petition: for 00

the ftatute of 21 JaC
after

1

man can be beheaded but for treafon; and no man could abjure |

74

for .



Cap. 11. Articuli Cleri.

for treafon, becaule the coroner had no power to take any comn-
fefion for treafon, albeit the coroner had a fpeciall commiffion
from the king to doe 1it.

See 1 Jacobl regis, cap. 23.

(3) Quin poffint habere vite neceffaria.] This is thus to be under-
fiood, that he fhall have necefaria wite {o long as he behaves him-
felfe according to the law, and the priviledge of the place; but if
hee had continued 40 dayces, and would not abjure, then wite #e-
«farie {hall be denied unto him, and they fhould be punifhed that
miniftred the fame unto him.

(4) Placer etiam domino regi, ut latrones, wel appellatores, guando-
FUnqile voluerint, poffint ﬁfrerdaz‘éézz: Jua facinora confiteri, fed caveant
confefforess ne ervonmice bujufinodi appellarores informent. .

(5) Latrones vel appellatores.] This branch extendeth onely to
theeves and approvers indited of felony, but extended not to high
weafons: for if high trcafon be difcovered to the confeffor, he
ought to difcover 1t, for the danger that thereupon dependeth to
the king and the whole realme; therefore this branch declareth
the common law, that the priviledge of confeflion extendeth onely
to felonies: and albeit, if a man indited of felony becometh an
approver, he 1s {wvorne to difcover all felonies and treafons, yet
is hee not in degree of an approver in law, but onely of the offence
whereof he 1s i1ndited ; and for the reft, it is for the benefit of the
king, to move him to mercy: {o as this branch beginneth with
theeves, extendeth onely to approvers of theevery or felony, and
not to appeales of treafon; for by the common law, a man indited
of high treafon could not have the benefit of clergy (as it was holden
i the kings time, when this aét was made) nor any clergy-man
piviledge of confeflion to conceale high treafon: and fo was it
refolved 1n * 7 Hen. 5. whereapon frier john Randolph the queene
dowagers confeflor, accufed her of treafen, for compafling of the
ceath of the king: and {o was it refloived in the cafe of Henry
Garnet, {upertour of the jefuites in England, who would have
fhadowed his treafon under the priviledge of confeffion, although
in deed he was not onely confenting, but abetting the principall
conipirators of the powder-treafon, as by the record of his attainder
appeareth ;3 and albeit this a& extendeth to felonies onely, as hath

been faid, yet the caveat given to the confeffors is obfervable, ze
HEGIICE LHPCINERL .

CAP. XL

i TEM petitury quod deminus rex,

€8 vegni magnatss non onerent do-
:_ rnos religiofas, vel ecclefiafti-
0307 cas perfraas  pro corodiis,
Lo penfiontbus (1), wel per-
;rﬁf{&};’tﬁ_}‘f{ﬂﬁlbﬂs (2) faciendis 1n domi-
us veligiofis, et alizs locis ecclefiafticis,
CATCCLIS ot equis fibi mittendisy cum per
bic pradila domans depauperentur cul-

.f.’i@h’e

the king, and the
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Braét.li. 2. fo.
135. &c. Brit.
fol. 24,4 235,
Flet.l. 1.¢. 29,
3 E. 3. coran,
313. Stamf,
ubi fupra,

12 E. 4. 10, b,
19 E.z.cor. 337,
6 H. 6. coro. 231,
19 H. 6. 47.
See W. 2.ca. 4%
§ Si AbbﬂtESj
&c. li. 2. fo. 4b,
Leve{quc de
Cant’ cafe, &z,
20 E.z.coro.pl
233. 19 H. 6.47.

# Rot.Parl. anno
7 H. 5. nu. 13.

Hi]ln 3 Jﬂﬁ-

v .S O it is defired that our Tora
great men of
the rcalm do not charge religious
houles, or {piritual perfons, for coro-
dics, penfions, or fojourning in reli-
gtous houfes, and other places of the
church, or with taking up horfe or
carts, whereby fuch hcufes are 1m-
poverifhed, and (rod’s fervice dimi-

nithed,

T
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tufque divinus in bac parte diminua-
tury et propter hujufmodi onera com-
pelluntur fepiffine prefbyteriy, ot ali
miniftri ecclefiaftici divinis officits de-
putati a locis vecedere fupradié?’. Re-
fponfio : Placet doming rcgiy quod fuper
contentis in petitione, de ceetero tnde-
bite non oncrentur,
nates, aut alios contra fiat, habcant
Znde remedium juxta forinam flatuto-
rum (3) tempore domi’ £, vegis patris
domini recis nunc editorum : et
confinile remedium: de corodiisy et pen-
fionibus (4) per coertiocnem exactisy de
qu:bus non fit mentio 17

Raft. pl. fo. 373,

Regift, fol.
F.N.B.250. b,
14 H. 6. 11.

2 E.2.cutinvi-
ta 18. GE, 2.
1bid. 25.

Braét. li. 3. fo.
221. 14 E. 3.co-
rody 5. 15E. 3
1bid. 4. 11 afl,
z2.24 E.3.1. 33
g3 afi. 22. 44 E.
7. 2.4 5o ail. 6.
10 H. 4. 33.
14 H. 6. 11.

39 H. 6. 25.

1 E.4. 10,

S H.7. 12,
F.N.B. 241.
Vid. rot. clauf.
in dorl. 3 H. 4.

Articuli Clers.

nifhed, and, by reafon of fuch charpes
priefts, and other minifters of the
church deputed unto divine feryic

are oftentimes compelled to depart
from the places aforefaid. The gy
fwer. The king’s pleafure is, thy
upon thc contents in their petitiop
from henceforth they fhall not be un-
duly charged. And if the contray
be done by great men or other, they
fhall have remedy after the form of
the ftatutes made in the time of kine
Edward, father to the king that now
iS.

Cap. 11,

Et fi per mag-

Jat

_/z'atz{tf.f.

[ T R Py T, e o ke b ik

And hike remedy fhall be done
for corodies and penfions exatted by

compulfion, whercof no mention is

made in the ftatutes.

(3 Ed, 1, c. 1.)

(1) Pro corcdiis, et penfronibus.] See hereafter in the end of
this chapter, to whom, and in what cafes corodies and penfions bz
due.

(2) Perbendirationibus.} See hereof W. 1. cap. 1.

(3) Fuxta formam flatutornm.] That is to fay, of W, 1, ams
3 E. 1. cap. 1.

(4) Confimile remedinm de corodiis et penfionious.] Albeit corodiin
1s derived & crar et rodere, i fimul comedere; yct to a coroay belong
not onely wiZus, but wefitus, et alia wita neceffaria, which is called

Juflentatio congrua, as much as a monke of the fame houfe hath; and

a penfion is a yearly annuity to be granted to one of the kings
chapleines. The king fhall have a corody for his vadelet, and a
penfion for his chaplein, out of all the religious and ecclefiafticall
houfes of his foundatien (unlefle the tenure be in frankalmoigne)
but by reafon of dotation, if he be not founder, he fhall have nore,
unlefle it be Ly fpeciall grant. A common perfon fhall have no
corody, nor penfion, &c. though he be founder, unlefle it be by
{peciall grant. The abbot, &c. thall not be charged with a new
penfion, though the chaplein dye, during the life of the king; but
1f the abbot, &c. dye, his {ucceflor fhall be charged, ratsone Creationts
with a penfion. 1If the vadelet dye, another thall have the corody
during the kings life; but if the abbot, &c. dyc, no new corody
during the life of the former vadelet.

%=. 11. & gH. 4. m. 33, 34.penc’ coram regey, Mich. 32. E. 1. Northampton,
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CAP. XIIL

]T EM, fi aliqu: de tenura domin:

regis wocantur coram o0rdinariis,
extra parochiam in qua degunt, fi prop-
tor fuam contumaciam manifeftam cx-
cmmunicentury ac  poft quadraginta
dics pro eorum captione [cribatury pre-
tondunt fe privilegiates, quod extra
gillam fen parochiam fuam non debent
vicarsy et fic denegatur breve regium
pro captione eorundem. ¥ Refponfio :
Nunguam fuit negatum, nec negabrtur
m futurunt.

*[ 631 ]

ALSO if any of the king’s te-

nure be called before their ordi-
naries out of the. parifh where they
continue, 1f they be excommunicate
for their manifeft contumacy, and
after forty days a writ goeth out to
take them, they pretend their privi-
lege, that they ought not to be cited
out of the town and parifh where
their dwelling 1s; and fo the king’s
writ that went out for to take them
is denied. ‘The anfwer, It was ne-
ver yet denied, nor fhall be here
after.

The writ de excommunicato capiendo, commonly called a fignifcawviz,

was never denled; for this caufe, that hee that held of the king
had fuch a priviledge, that they fhould not be called out of the
towne or parifh where they lived; and therefore the an{wer
(which muit ever be conforme to the petition) ought of neceflitie
to be taken, that for that caufe the kings writ was never, nor fhould
be denijed.

But for the better underftanding hereof, at the parliament holden
at Clarendon, in the eleventh yeare of Henry the fecond, Facdza ¢ff
ecognitioy few recordatio cujufdam partis confuetudinum antecefforun:
tigts, viz, Henrici (primi) avi fuiy queae obfervari debebant in regno,
¢ ab omnibus teneri propter diffenfiones et difcordias feepe cmergentes inter
derum et jufticiarios Domini regis, et magnatum regni.  Amongft the
reft, this was agnized and declared in thefe words : Nullus gui de
tge tenet in capite, nec aliguis dominicorum miniffrorun: cjus excomnmie
licttury e alicujus eorum terree fub interdiffo ponantur, nifi -prius do-
nins rex, 1 in regno fuerit, convcniaturs vel jufliciarius ejus, [7 fuer’
lra regnum, ut reffum de eo factat, ut quod partfmérzf ad regis curiant,
12 terminetur, et de eo quod Jpellat ad curiarm ECffgﬁaﬁ:'cﬂﬁz ad eanden:
mittatur, et ibidem terminetur. And the reafon of this law was, for
that the tenures by grand ferjeantie, and knights fervice in capite
vere for the honour and defence of the realme; and concerning
hofe that ferved the king in his houfhold, their continuall
[nemg_e and attendance upon the royall perfon of the king was
cceffary.

Of this law the clergy here complained not, and other then

8 Kal. Febr. an-
nori ¥, 2. apud
Clarendon,come-
monly called Af-
fifa d2 Claren-
don, Bra&l. li. 3.
f‘ﬂln 136- _
Sce cap. 15

this concerning tenure, &c. in the petition mentioned, we Vid.ca, 7.befores

tmember not any; {o as we may conclude this point, that this

M de excommunicato capiends (as hath been {aid) procedit de gratia

gy,

4, InsT, 3 9 CAP.

Rot. clauf, in

dorf. 17 R. 2,

ml 10;



C AP.

T E A petitur quod perfone eccle-

Siafticacy quas demunus rex ad bene-
ficia prafentct ccclefiaflica, fi epifcopus
cas aon admittaty wt puta propter de-
Settum fcientiacy vel aliam caufamn ra-
tionabilem, non fubcant examinaiionent
laicarum perfonarunt in cafibus ante-
diflisy prout bis temporibus attentatur
de falles contra canonicas fancéliones :
Jed adeant judicen ecclefiafticum, ad
qucn de jure pertinet pro remedio,

Articuli Cleri, -

Cap. 14

L

XI11.

ALSO it is defired that {piritys]

perfons, whom our lord the
king doth prefent unto benefices of
the church (if the bithop will not ad.
mit them cither for lack of ]carning,
or for other caufe reafonable) may not
be under the examination of lay per.
fons in the cafes aforefaid, as it is now
attempted, contrary to the decrees ca-
nonical, but that they may f{uc untoa
{piritual judge for remedy, as right

{hall require. T'he anfwer. Of the
ability of a parfon prefented unto a
benefice of the church the examina-
tion belongeth to a fpiritual judge;
and fo it hath been ufed heretofore,

and fhall be hereafter.
(4 Mod. 135. Regifte 53.)

prout juflum fuerity confequendo. Re-
(panfie: De idonietate perfona (1) pree-
Jentatee ad beneficiun ecclefiafticum per-
tiact exanunatio ad judicem ecclefrafti-
cum : et ita oft hallenus ufitatum (2),
¢t frat in futurum.

(1) De idonictate perfone.] Ttis required by law, that the perfon
prelented be idonea perfona; for {o be the words of the kings wr,
prafentare idoncam  perfonam.  And this idonietas confifteth m

{ 632 ]

P.{'g'iﬂ'- 5 3. br

25 pcrion, as baftardy, villenage, outlawry, excommunication, a lay-
S‘G o« 142

man, under age, and the like: fecondly, concerning his converfa

- E- . . . - v . - - . . L
;{{_ n .3trj:jl gq4. tlOD, as if he be criminofus, €c.  'Thirdly, concerning his inability
x1 H. 4. to difcharge his paftorall duty, as if hee be unlearned, and not able

<4 H. 6, 40, per
Piijotys H.7.19:
* 1 H. RARYL

15 H. 7. 7.

¢ E1. Dyer,y 154,
13 El. Dyer, 732,
1:. 5. fols 57,

DRecols c.

to feed his flocke with fpirituall food, &c. And the examination
of the ability and fufficicncy of the per{on prefented belongs (0
the bithop, who is the ecclefiafticall judge; andin this exam:i_nanon
he is a judge, and not a minifter, and may and ought to reiufe the
perion prefented, if he be not idosea perjona. And if the caufe ‘of
rcfufall be tor default-of learning, or that he is an heretick, fr:luf-
matick, or the like, belonging to the knowledge of eccieﬁa‘lhcall
law, there he muft give notice thereof to the patron; but if the
caufe be temporall, as a felon, or hemicide, or other temporall
crime; or if the difability grow by any alt of parhament, o
other temporall law, there no notice ought to be given, unlefle
notice " be prefcribed to be given thereby. But in a guar
2 pedit brought againﬂ: the bl_fhop, for refufall of the clerke,

he muft fhew the caufe of his refufall fpecially and direétly -

(for whether the caufe thereof be {pirituall or temporall, the

examination of the bithop concludes not the plaintife) to the mntent

B -

the court, being judges of the: principall caufe, may confult with
lcarned men in that profeflion, and refolve whether the cauie ti
juft or no; or the party may deny the fame, and then the co¥

fhall write to the metropolitane to certifie the fame; or if the Calf::

divers exceptions againft perfons prefented: firft, concerning the .

.‘hh—*
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tee temporall, and fufficient in law (which the court muff decide)
e fame may be traverfed, and an iffuc thereupon joyned, and
«icd by the country. And yet infome cafes, notwithftanding this

fatate, idonietas perfone thall be tried by the country, or elfe there 39 E. 3. 2.
hould be a failer of juftice (which the law will never fuffer) as if 4° E. 3. 25.

e inability or infuficiency be alledged in a man thatis dead, this
s 15 out of this ftatute: for the bithop cannot examine him, and
e woirds of this a& be, de idonictare perfona prafintates ad beneficium
gclef. perrinet examinalio, Jec.  And confequentiy, though the mat-
tor bo {pirltuall, yet {hall it be tried by a jary, and the courr, being
»fited bylearned men in that profeflion, may inftruct the jury as

well of the ceclefiafticall law in that cafe, as they ufually doe of the
common law.

(2) Etita eff bastenus ufitatum.] So as this altis a declaration of

the common law and cuftome of the réalme.

CAP. XIV.

L

63

1 TE M, fi vacet aliqua dignitasy ubz

elestio eff facienda, petitur gquod
elitires libere poffint elirere, mf_?'/%ue
incuffione timoris d quacungue poteftdre
feculari = et quod ceffent precesy et op-
sreffiones in hac parte.  Refponfro :
Fiant libere, juxta formamn flatuiorum
¢t ordinationuin.

1.8 O if any dignity be vacant,

where election is to be made, it
is moved that the electors may freely
make their eleftion without fear of
any power temporal, and that all
prayers and opprefiions fhall in this
behalf ceafe. The anfwer. They
fhall be made free according to the
form of ftatutes and ordinances.

(3 E. 1, c. §)

The clergy either remembred not the ftatute of W. 1. or W. 1.cap. 5.
if they did, they doubted whether it extended to eccleiiaticall
cletions, although without queftion it did, and fo 1t 1s de-
clred by this aé, and it is an excellent law, and worthy to be put

in execution.

See more hercof before in the expofition upon the ftatute of

W. 1.

CAP. XV. [633]

1 TE M, ficet ¢l ricus coram fecular:
judice frdicari non debeaty nec ali-
ad contra ipfum fieriy per quod ad
Periculm nortis, vel ad nutilationem
membrovuin valeqt per*z.renfrf s [ecu-
lares tamen judices clericos ad eccle-
Jram confugientes, et reatus fuos forte
confitentes

MOREOVER, though a clerk
ought not to be judged before

a temporal judge, nor any thing may
be done againft him that concerneth
life or member; nevertheic(s tem-
poral judges caufe that clerks fleeirz
unto the church, and paradventure

35 2 " confefling




613 Articuli Cleri. Cap. 1 g,

confiteitrs faciunt abjurare vegnum, confefiing their offences, do abjure
¢t eorum abjurationes admittunt ex the realm, and for the fame cayfe
illa caufa, quanguam corum judices admit their abjurations, although
fuper biis non exiflant: ficque datur ‘hereupon they cannot be. their judges,
“Jaicis indirelie poteflas bujufmodi cle- and fo power 1s wrongfully given to
ricos cruciandly fi ipfos poft bujufmedi lay perfons to put to death fuch
abjurationem in regno contigerit in- clerks, if fuch perfons chance to be
venivi s fuper quo petunt pralati, et found within the realm after their
cler? tale remedivm adbiberiy, ut im- abjuration; the prelates and clergy
munitas eccleficey et perfonarum eccle- defire fuch remedy to be provided
Jfrafticarum confervetir illefa.  Re- herein, that the immunity or pri. |
ponfio s Clericus ad ecclefiam confu-  vilege of the church and {piritua] |
gicits (1) pro feloniay, pro immuMitate perfons may be faved and unbroken.
ccclefiaftica obtinenda, [i afferit fe ¢ffe The anfwer. A clerk fleeing to the |
cleviciom, reonum non compellatur ab-  church for felony, to obtai the pii-
inrare, fed legi regni fe reddens gaude-  vilege of the church, if he athm
hit ccclefiafiica libertate, juxta lauda- himiclf to be a clerk, he fhall not be .
bileon confuctudinem vegni (2) haéte- compelled to abjure the realm; but !
pus ufitatam, yielding himfelf to the law of the |
realm, {hall enjoy the privilege of the
church, according to the laudabi
cuftom of the realm heretofore ufed.

CU&UmiL'r dﬂ' NDI‘I]?. C, S3t ':'..3 I'I- S- C. 1o X J:ll:. I. C, :"..5- A § Jac. X. C. 23.)

Here the claim of the clergy 1s generall, that clericus coram -

ciulari judice judicari non debeat, nec aliguid contra ipfum fiers, per il

ad perviculum mortis, swel mutilationem membrorum waleat perveniri:

let us fee what priviledge the clergy had allowed unto them i

criminall cafes: firlt, let us obferve what our ancient authors have

holden in that tafe: {econdly, what rccords of parliament, a}td

other records have delivercd to us: thirdly, what atts of parlia-

ment have eftablithed in thefe cafes: fourthly, what have the

judgements and refolutions been of judges in our beokes and e-

ports. And laiily, from what root this priviledge of clergy {prang,

to exempt them from the common juftice of the realme. |

Cufiumier ub Bra&on faith, Cum clericus cujufcunque ordinis wel dignitatis capii
fupra. Jucrit pro morte bominis, vel alio crimine, et imprifonatus, et de € fer
tatur curia chiiffianitatis ab ordinario loci, e, imprifonatus St 3

Jeliberetiviy E8 ¢, donee a crimine _ﬁf)i impofito fe pnrgafveriz‘ competenttrs

wel in purgatione dofecerit, proptrr quod debet degradari, {5e. cum aie

tem clericus fic de criminve convicius degradetur, non fequitur alia pon

Sce the Ratute of g0 wno delilio, wvel pluribus, ante degradationem ‘ﬁerpet:m:’s. Here

T-SH'S'“:IE‘E' three things are to be noted: firfi, that he beginneth with tie,

“\:11;,& oreateft felony, that is, the death of man: fecondly, that albeﬂ!.
1had. lib. 3. he were found guilty, and could not purge himfelfe before theh‘m-‘;
fol. 123. b. dinary, yet all that the ordinary could doe was to degrade

Thirdly, that he could have no other punifhment for that felony)
or any other formerly done, but degradation. .
Rriz. fels 11 Britton alfo {peaketh only of felony: Ez /i /e clerk encoupt d"f._‘".i
Stamt. ple core Jopse aff:dge cfergz'e, £ _/E:z't tied rreve, et per ordinarie dfmcfﬁdrﬁ “}i
3 Z coron.  €nguife comient il g} mefiru, et fil foir nient migfera, e, foit Wg;:;’;;}
. a17. 17 E, ab,
236 3 H.7. 13,

o
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Cap. 13- Articuli Cleri.

quits, et S foit wicferies fi foient fés chateux taxes, et fes terres prifes in
ure. maingy et feir cors deli<n.’ al ordinarie.

According to Britton, when one of the clergy was indited of

felony, &c. and the ordinary demanded him, yet 1o the end (faith
the * record) ut jeiatur qualis deliberaretur ordinario, an enqueft was
charged by the court to enquire, whether he were guilty, or no.
And though hee was found guilty by this enqueft of ollice, yet
was he delivered to the ordinary, and his chattels {feifed, and his
lands taken 1nto the kings hauads, as Britton faith.

Fleta faith, S8/ criminaliter agatur werfus clevicum, quamwis el 'ricus
refpondere woluertt in foro fecalars, judex tamern ecclefiafticus coguitionem
habeve non poterit, nec regiam anferrve jurifdictionem: In canfa enim

Jungutais mon poterit ecclefiafticus judex cognofeere, neque judicare, nifT

:'rrsg.r:!ar:’!af.s’z;: comnmiitiat. Lt quamvis neminen waleat morti csci-
demnare, degradare tamen potevit criminum conviilos, vel perpetua car-
ceris indufrone cuffodire.

The Mirror hath genera'l words,
lay judge ne poct aver conujans de clarke, tout le woiloit le clarbe connfPre
pur foin Judge, (T c.

I'wo of thefe ancient authors have fpoken of felony, and fo are
the other two to be intended ; for the piiviledge of the church did
not extend to high treafon, crimen lefc majeflatis, as by divers
judiciall records and authorities in law thall appeare.

Walter de Berton clerke counterfeited the great feale, which
was high treafon, crimen lefie majeflatis, whereof he was indited
and convicted : for fo the record {aith, Lui convictus fuit pro falfi-
fieatione fizilli dominé regis, quod tradatur epifcopo Sarum, qui eum petiit
ut clericam funm, _/355 pana et forma gqua decet, quia videtur concilio,
quod in tali cafie non eff admittenda purgatio.

This delivery to the ordinary was by ordinance of parliament
% pratia, et non de jure: for it was refolved, that hee could not
mike his purgation; and thercfore hee was delivered to him /i
jein, Ge. In the reigne of Ed. 3. it was taken for a generall
rle, guod privileginm clevicale non competit feditiofo equitant® cum ar-
mes, p/a.-:'z'.r ¢t cotearmures, _/E’fzf;zdzzm ffga.r ./f.ug/i:f.

In17 E. 2. in the time of the parliament, Adam de Orleton,
bithop of Hereford, was indited of high treafon, for being party
and privie, alding and abetting of Roger Mortimer earle of
March with horfe and armes in his open rebellion; and becaufe he
tuld not have any priviledge of clergy by the common law, the
irchbithop of Canterbury, Yorke, and Dublin, and their fufiragan
b‘"mPSJ came to the barre (in that difurdered time) and with
lorce tooke him from the barre: all which was done by pretext
ind colour of the canons of the church, -vhich you may reade in
Linwood.

But, omitting many other things that might be here rehearfed,
let us foe what aéts of parliament have ordained 1in this cafe; for
te clergy never thought themfelves fure of this priviledge, till it
“asconfirmed to them by authority of parliament. By the ftatute
E{f Wit is provided, DQue quant clerke eff prife pur ret de [elonie,

Joit demand per lordinarie, a luy joit liver Jolongque le priviledge de
f!j?fﬂ{ e/2life, in tiel perill comne :f/.r appent, folongque le cufteme avant ces

“wes ufe, (I c. where note, this aét extendeth but to telony.
c dee the expofition of the ftatute of W. 1. in this point, and the

UIge as 1s given to ordinaries, that none be. delivered without

3 S 3 due

Lefelife et ¢y enfranchife que nul
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* Mire. cap. s
del exception de
clurgle accosd,

Flet, LiE. 6,
ca. 36.

Mirr, ubi fupra,

Rot. Parl, anne
21 E. 1. 10t Qo

Trin. 21 E, 3.
coram rege, rote

J 731 Hﬂf[fﬂrd-

x7 E. 2. rat,
Rom. m. 6.

Henricus Blan-
ford.

Linwood tit. de
foro compet’
cap. Contingit.

“('7" b CHPI\ Za
See Marlbrisge,
CaPe 27

See hercafter,

Cap. §.
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AH.4.cap. 3,
23 H. 8. cap. 1.

Pl. coram domi-
no rege apud
Sandwicum 1n
cr10” Hilarn, an.
22 E. 1. rot, I18§.
Ki.lﬂc-’r
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Gernel cap. g,
yver. 6.

™umer. €ap. 3 5.

Ver. 20y 3Ty i
23

® E. 2. coron.
419.

22 L.3. 1b. 245,

Sfrater Fbowas clijcopus Roffenfis, et petit ipfum tanquam clevicum, &

Articuli Cler1. Cap. 1,
due purgation; but it is worthy our paines to reade the flatytes of
4 H. 1. and 23 H. 8.

After this ftatute, and in this kings time, Guinandus de Brilayg
parfon of Snodiland in the county of Kent (in which towne §o},.
mon de Rolfe, one of the kings juflics in eire, and one tha DUl-
nifhed the extortions and other crimes of the clergy, dwelt) cape
to dine with Solomon dc Rolfe, and Brought poyfon with him of
his malice prepenfed, to murder by poyfon the faid Solocmon; ang
the recerd of his inditement {aith, Cuw eo comedit, et pofiit wensi,
1 ciba ¢t 1n potu rpfeus Soloinonis, et ipfum tmporfonavit, per quod, f3
quindeciz dies foquentes inde obiit : and albeit of all felonies, murcey
1s the worft, and of all murders, murder by poyion is the moft yp-
avoidable and deteftable, and Guinand being indited and arraigned
upon the faid inditement, et guafitus qualiter Jo wellet acquicton,
dicit, quad clevicus ¢fty et non poteft bic inde refpondere, et _fuper hoc et

L1 ut ﬁ‘m.fm' g:zzz[:'.r deliberarc debet, z’rzg:zz'ra:.-fr rer veritas per patrian;
et ju, ar’ . dicunt fuper jfacramentsm funin, quod pradict Guinaniy;
decit pradild Solomioni wenenum unde impoifonatus fut, et inde olit,
wt pradistum ¢ff,  Butin the end he was delivered to the ordinary,
as by the rccord it appeareth, and thereby, for any thing that wes
find in that cr any other record, he efcaped the fentence of death,
which was due for his offence by the law of God, and by the com- |
mon law of the realme grounded upon the fame, Quicungus efuiit i
humancr fanguincm, fundetur fanguis illus, ad imagivem quippe ij'I
fo&is off hemo.  And againe, in the bock of Numbers, Heec finmpi. |
lcrna erunt &1 fc’gifima D0 CUNIES, bomicida _/ft[} e’g/fiém pm:fe*fm*, e
ren accipios provivm ab co, qui reis off fanguinis, flatim et ipfe moricir,
ne polixatis tervar: habitationts weffrae quee infontium cruore maculai,
nee aliter expiari poteft, nifi per ejus fanguincm, qui altcrius fangui.i
Juderit.

In § E. 2. a clerke conviét for fclony, and delivered to the or-
dinary, murdercd his keeper, and fled, ef won obflante clerimonia jia,
hee was hanged. Awnd the like was done in 22 E. 3.

The abufe of delivery of clerkes to the ordinary grew fo .
tolerable, as in the end it was taken away; as hereatter fhall be
fhewed. -

Sce the {tatute of 18 E. 3. cap. 2. concerning thrs matter.

At the parliament holden in anno 25 E. 3. the clergy did com-
plaine, that one Harketun Honby a knight, and one of the cleroy,
had judgement given againft him for high trecafon to l:_me hangp‘d: i
drawne, and quartered : alfo for a judgement given againfla pried
at Nottingham, for killing of his mafler, fir "I homas Cibethorp, 3{
clerke of the chancery, ¢ -e of the kings juftices. |

And laftly, for hanging of divers monkes of Combe for felon}'r‘%

J
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parliament was macs.
whereln it 1s recited, that the prelates had grievouily camplai_nﬂjh
pra}fing th_CWOF remedy, for that fecular clerkes, as well chaplemes,
as other monies, and other people of religion had been drawne,
and hanged by award of the fecular juftices, in prejudice of the
franchifes of hely church, &c. 1t is accorded and granted by E]IE
king, that all manner of clerkes, as well fecular as religious, whie

{fhould be convict before fecular juilices for any treafons or felomfs
tcuching o her perfons, then the king himf{elfe or his royall ma-

jeitie, fhould frecly have and enjoy the privilngp of holy chur;?

Thereupon at this parliament an aét of



