Cap. 9 Weftm. fgcond. 376

(16) Nec etzam excluduntur tenentes, &c.] Here the tenant hath 13E.2.mefn.¢8,
cleftion either to take the benefit of this aét, by taking the procefle E‘ONE-BS‘ 235
given by the fame, or to take the procefle at the common law, and “*™ $1370 00
this was abundans cautela; for this ftatute being in the athrmative,
the tenant might have had ele@ion (if this claufe had not been)

Wat abundans cautela non mocet: and the ancient {ages ot the law
did ever make things as plain, and leave as little to conftrultion,
as might be.

(17) Sed folummoda quando unus fit medius, &c,] liereby itappear-
eth, that no fore-judger can be, but when there 1s but one meine
betweene the lord paramount and the tenant.

(18) Incafu quando medius eft plene wtar:s.] Albeitafeme covert 7 E. 2.mefn, 786.
be not here excepted, yet by good conftruction fhe is excepted. 9 E.2.1bid. 67.

(19) Sine przjudicio alterius.] "I'hefe words were {pecially in- 7 E]::3* f°f‘;‘?l-
tended of tenant 1n dower, or of tenant for life. or in taile with a i‘;' D?EII;EIE;I'
remainder over ; for againit them no fore-judger fhall be given, joq4. 14 E. 2 ’
but their extent is farre more large. tit. mefn, 70,

If the diffeiffor, or any other that hath a defeafible title in the
tenancy doth fore-judge the mefne, this fhall not prejudice the
difleiiee, or him that right hath; for they are within the remedy
0; thefe words, that every fore-judger ought to be /f7ne prezjudicio
qiterius,

But if the daughter fore-judge the mefne, and a fon 1s borne after
the fore-judgement, the {fon fhall not avoid 1t; for it was fine pre-
judicio alterius, when the judgement was given.

If two joyntenants bring a writ of mefne, and the one 1s {fum-
moned and fevered, and the other {fueth forth, he cannot fore-judge
the mefne, becaufe he cannot refpondere capitali domino de eifdem fer- 14 H. 4. 37,
witits et confuetudinibus, que prius facere debuit preadiéfus medius.

o it is, if there be two joynt mefnes, and the one appeare, and
the other make default, no fore judgement thall be, for the fame
caule neceflarily collefted upon the fame words.

They that are feifed in auter droit, as the bithop in right of his 14 E. 3. tit.
blfht_!pricke, or the abbot or prior in the right of his monaftery, or mei{n. Stathan.
the like, fhall neither fore.judge, nor be fore-judged, becaufe it is to
be intended, that it cannot be done /e prajudicio alterius, for that
the confent of them is not had, which by law to the alteration of [ 376 ]
any eftate is requifite, as the deane and chapter to the bithop, and
the covent to the abbot, prior, &c.

It the mefne hanging the wr.t of mefne againft him alien by fine, 34 E. 3. mefng
albeit the right of the mefnalty pafleth to the conufee, yet the n elne 47
May be fore-judged, and the conufce fhall not take advantag e of
thefe words, fine prezjudicio alterius, becaufe he came tc the
mefnalty, pendense érewz, and in judgement of law the mefne (as to

the Plaintife) remaine feifed of the mefnalty 5 for, pendente lite nitoif
Fmeysiny, ‘
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le Weftin. fecond.

Cap. 10,

CA.PI XI

G UM in itinere juffic’ proclamat’
| Juerity quod ommes qui brevia [i-
berarve wodi rinty ea liberent 11fia
cerran teriunum (1), poft quen ~ iz
bremie wecipratury meuti de hoc con-
Jidenatesy, cum moeram  fecerint  ufje
ad prodictum  termintmy et nulinm
brewve [uper cos fuerit liberatumy de li-
centia juftic’ recedunty poft quorun: yeo-
coffiim euverfarii fui ipforam abfent’
percivientes, biivia fua porricunt in
cervy, Gua aliguanco pey favorem, ali-
guandy pro dono per wviceesuiitenr yoci-
piuntivy et illly qui fecuie credebaut
recolfifey tent jua amittunt : ut Dujufiodi
[raud: fubveniatur mpofteraim, flatuit
donrinns rex, quod juflic’ i 1tineribus
fuis fraluaut terwuanum quind.icy vel
meirfise nunoris wel mayeris tervisini,
[fecrerduan quol comat’ fueiit majar wel
MRSy IRfYa qieni 1eruiiiing pubiice
prociamelury quod cmnes il brevia
biborare woluciinty, ea liberent infra
feyrisicunt ome B Lr gedventien ilius
Ierpnig coitificct wicccomss caprioll jif-
L’ ttinerantly quot brevia bhabety of
guct'y et quod nitra 1ium tovmid i 1izl-
L brewe vecipintnr, qusd fi vecepiin
Jucrity procoffus per iliud faclis pro
nidlo Dabeatir (1) cxcepto guod breve
(2) cofjatin duranie tao Mtinere relo-
vl potevii.  Breve etiam de dote de
‘ZJE?'E.; quez cbicvint al’ feifiii fnfra_/zzm..
2121111 101CH! iinerisy affijes ultimee pre-
Jootdaenis, ef quare mmpedity de ecclpfiis
vactutibasyvifra fuanmonitionein pired’,
girgeuiigy tempore aite receffum jrftic’
rectiianint i itinere. Brevia etiam
HoUZ differfiniey  quocingue  tempore
Jecia foerit digeifinay vecipiantar in
deieribus jifiic,

-

Conerdit " dominus  vex de gratia
fpeciale (3) quod i gui babent te-
vend (&) 2 diverfis comitatibus, in

quibus

\K?HE REAS in the circujt of
juliices it was prociaimed, that

all fuch as would deliver writs, thould
deliver them within a certain time,
after vwhich no writ fhould be receiy-
cd 3 many trufting upon the fame,and
tarrying untill the faid time, and no
writ {.rved upon titemn, departed by
licence of the {ud juilices; after
whofe departure their adverfares,
perceiving their abfence, dclivered
their writs in wax, which fometime
by fraud, and fomectimes for rowards,
be received of the fhenft, and thcy,
that thourht to have departed quic,
lofe their lunds.  Yor the remedy o
fich fraud from henceforth, the king
hath ordained, that the juflices in therr
circuits fhall appoint a time of hfte
days, or 2 month, or a time morc o
lefs (after as the county fhell happen
to be more or l2{s) within whichume
it {hadl be openly nroclaimed, that all
{fuch as will deliver thelr writs, _ﬂlﬂu
deliver them before the fame time;
and when the time cometh, the fhe-
vift {hall certific the chief juitice in
eyre how many writs he hath, ud
wiat, and that no writ be reccived
after the fume time; and if 1t be e
ccived, the procefs iffuing thereupo
{hiall be of none cfiect; but 03‘11)’ that
a writ abated any. time during thc
circuit may be amended; alfo wib
of dower of men that died witin the
fummons of the circuit, aflifes of dﬂl';_
rain prefentment, quule impedit O
churches vacant within the fﬂffﬂ'f‘f
fummons, {hall be received at '”"}““]
before the departure of the _]u{m;;r:
alfo writs of novel difieifn,at ™ 'I,[
tine {oever the dificiiin was d_ﬂif.’{fl,“l
b reccived in the circutt f"fl‘““ff';{:
Our lord the king of his fpect

: n h:ﬂ':
rrace granteth, thar {uch as b
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quibus juflic’ itinerant, vel de qui-
bufdan: ten’ 1 com’ in quo juffic’
aon ilincranty timent implacitar’, et de
aliis tenen’ i comitatus in quo juftic’
o itineranty implacitentuy > ut coram

iuflic’ apud IWeftnr’y vel * de banca do-

L

comitatu coram vicy vel tn aliqua cur’
baronums facere poffint gencralem at-
triat’ (0) ad profequendum pro eis in
omutbus placitis i itinere (7) juftic’
pro 18fis, vel contra 1pfos motis vel mo-
vendis, durante itinere.  Qui quidem
atiernatusy vel attorn’y habeat fotefla-
temin placitis mstis in itineve quounfqiie
placitum termanetur (§), vel domuinus
Juus ipfum amoverity nec per hoc exci-
Jeutury quin fint in juratis, et alffis,

coram eifdem juflic’ (8).

Regift. 19. b.

(1) Cum in itinere juftic. proclamat. fuerit, guod cmnes qui brevia

Wefltm. fecond.

mini rewisy, vel coram jufliciariis ad
affifas capiendas affignatisy vel 11 aliquo

*377

make thetr circuity, and that have
land in fhires where the juftices have
no circuit, that fear to be implcaded,
and are impleaded of other lands in
fhires where they have no circuit, as
before the juftices at Weltminiter, or
in the king’s bench, or before juftices
ailigned to take afiifes, or in any coun-
ty before fheriffs, or inanycoui t baron,
may make a gencral attorncy to fuc for
them in all pleas in the circuit of jul-
tices moved or to be moved for them,
or againit them, during the circuit;
which attorney or attorneys fhall
have full power in z2ll pleas moved
during the circuit, untl the plea ba
determined, or that his maiter remov=
him; yet fhall they not be excufzd
thereby, but they fhall be put 1in

jurics and affifes before the fame juf-

tices.

(13 Ed. 2. ftat, 1, c. 4.)

iborarl woluerunty ea liberent Znfra certun 1eyininimn, & c. |
Hereby is recited the mifchiefe which was before the making of

tis adt, the remedy tolloweth.

Ut bujufind: fiand: impoflerum, [fatuit deminus rex, quod juf-
)1y # 4 JY =

TFleta, 1. 1.¢. 19,
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Liiairii dn itineribus fais [lazuant termiount, quindene, wel henfis, i
s ol majords teimiii fecundum quod comitatus fuit major wel wrinor,
ifia guem termizum publice proclametur quod orues qii brevia liberare
Voluerint ea Lilereit infra terminum illun, et in advents ilfius termin
wilticot wicecomes cagitalen: jufliciar’ itinerant’ quot brevia habent
i, et gf:m’ wltra illum terminum nillum breve reffp:'atm', gzzod*ﬁ
L BSU frertt procefins per dllnd factus pro nallo baocarur. pon tiis
it fuart procefus per #lud factus pro wallo habiatur.] Upon t

Putticw was great quettion, whether the king might difpenfe with

this Law, and give a further day then hereby 1s prefcribed, and in

.' 1-:}*. cnﬁ adjudeed that he might for advancement and furtherance
O juliice: of this purview, the Mirror with too much afperity faith
t,"ug’ Leflatute de fufpention de briefes en eyres eft veprovable come re-
St ala grand chartre que gt neHS Be VECHOHS 4 nul droit, ize

{

. de -
REETZ BRG]

ST O pur quay font brigpes reborables de audicnce eins prer le nal-
HIL des Zu'.&:f{& G e a;f"afzgm,'s /’é jb?;r L Pur [e ;'6;‘.:"2‘ non:bre des j!{ff‘:‘c‘di
£ et g pz;_:/m',;_

(z) Lxcepio qued brewe, €5c.] Here followeth five exceptions

L. The firlt 15, that a writ abated, may, during the whole eyre,
€ tmended,

f. Writs of dower, of the feifin of men that dyed within the {um-
(which is by the {pace of forty dayes) before the
g herr,
: f“iliii‘b of darrein prefentment. =
~erennpodit of churchesvacant within the afore(aid furomons,,
S feccived at any time before the departure of e juflices.

it of aflife of novel diffeifin, at what time foever the
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Regifte 19, 20,

Weltm. fecend.

diffeifin was done, fhall be received during the eyre of the

Cap. I1.

jultices.

(3) Conrcedit aom’ vex de gratia fpeciali quod illi qui habens tenens’,
&c.] Here 1s an aft of grace, and therefcre it is termed ac.
cerdingly, De * graria jpeciali; for where the king by his prero-
gative before this and other ftatutes might by letters patents, or
by writ under his great {cal, grant to any demandantor pl’, tenant,
or defendant, to make attorney in any a¢tion, and to command the
judges to admit fuch perfons to be attorneys for them: Now juftly
1s this act ftiled an a&t of grace, for that the king gave his royall
aflent to this law for the quiet and {afety of his fubje&s, giving
them power hereby to make attorneys in cafes herein exprefled,
whereby the king loft fuch profit of the great feal, as he formerly
recceived in {uch cafes.  Statwtum ex gratia regio dicitur, quands rex
dignatur cecere dec jure fuo regio pro quiete et commodo populi fui.

(4) 17: qui habent, &c.} This act extends afwell to corpora-
tions aggregate of many, as mailor and commonalty, and to {ole
corporations, as to private perfons: and it extendeth afwell to
tailices in eyre of the foreft, as to other juftices in eyre; fee the
fourth part of the Inftitutes, cap. Jultices in Eyre, & cap. the Courts
of the Forefls, and the Regifter wdi fupra for claim of liberties.

(§) Quoefque placitum terminetur.] By the judgement againft
the defendant, the warrantv of attorney is determined ; for thereby
placitum teraivater, but onely to {ue execution (which 3s the fruit
of the judgement) within the yveer: and if he {ue out exccuiion
within the yeer, he may profecute the {amie after the ycer; but
if he fue out no execution within the ycer, then after the yeer
15 ended after judgement, his warrant of attorney is determined.

(6) Arttornatum generalem.] Of this generall attorney you fhall
often reade 1n our books.

(7) 4n ommnibus placitis in itinere.] This is not underftood of an
aflife of novel diffeifin, for it is guerela, and not placitum aflift
whereof (as elfewhere hath been {aid) there is plentifull authonty
in our books.

(8) Nec per hoc excufentur quin fint in juratis et affifis coram eifdem

Marlbr. cap. 14. juffic’.] The wildom of parliaments, and of the fages of the

39 £. 3. 15.
34 H. 6. 24,
35 H- 6. '4-2«.

£ fervientibus (1), balivis {2),

cameraris (3), et quibufcunque

law hath ever been, that able and fufficient men fhould not (t0

the hindrance of juftice) be éxempted for fervice in juries and
aflifes.

CAP. XI.

CONCERNING {ervants, bai-

liffs, chamberlains, and all man-

. . : : nd
receptoribus, qui ad compotum vedden- ner of receivers, which are ?Din r
dumt tenentur s concordatum ¢ ) accompt, it 1s agreed &

¢ (4) cordatum e/l et to yield accompt, ters of

Jlatutum, quod cum dominus bujufmods
Jervient’ dederit eis auditores (§) com-
peily et contingat ipfos effe in arrera-
g31s fuper compotun [rium omnibus al-

ordained, that when the m?
fuch fervants do aflign auditors :U
take their accompt, and they be mulel
in arrcarages upon the accomply

. Ings
W Jwcatis, thing

:



Cap. I]le

(c?!‘jiﬁ??‘d fﬂ?"&fﬁ (7), . el per f{ﬁf-
monium auditorum ejufdem campoti,

mittantur et liberentur proximee gaole
dimini regis (8) in partibus illisy et 4
vic'y fen cuflode ejufdem gacle reci-
piantur (Q), et carcert mancipentur ¥
i ferris (¥0)y et fub bona cuftodia,
¢t in tla prifona remancant de fuo pro-
priouiventes (11 ), quonfque dominisfuis
de arreragiis  plenarie  fatisfecerint.
At tamen fi quis fic gaole liberatus
cnqueratury  quod auditores compoti
fui ipfum injufte gravaverunt (12),
onerando 1pfum de receptis quee non re-
ccpity vel non allocando er expenfas aut
liberationes rationabiles, &t inveniat
amicos, qui ewm manucapere voluerint
© ad ducendum coram baronibus de frac-
carioy liberetur cis, et feive faciat
viceccomes (in cujus prifona fuerit) do-
minay quod fit coram barontbus de [cac-
cario (13) ad aliguem certum diem
cam rotults et aliisy per quos compotum
fuwnr reddiderit, et in prefentia ba-
vonun vel auditor’, quos affignare vo-
luerint, recitetur compotus, et fiat par-
hibus juftitiay ita quod fi fuerit in ar-
veragis, committatur gaoke de Fliete,
ut fupradictum eff.  Et fi diffugerit,
it gratis compotum reddere noluerit
(14), ficut in aliis flatutis alibi con-
Hietur Marlbridgc, cap. 23. dif-
fringatur ad weniendum coram juf-
heiartsy ad compotum reddendum, Y
habeat per guod diftring: poffit. Et
um ad curiam venerit, dentur ei a-
@itores compotiy coram quibus Jt fuertt
“arreragus, et flatim arreragia fol-
vere non poffity committatur gaole cuf-
ffffff’”d’_ i forma predict®. Et i
“Ungerit, et teflificatum (15) fuerit
Per Vicecomity quod non it inventus,
tXigatur de comit® in comitatum, quouf-
‘3_’”*—' utlagetur. [Et it hrjufmodi 1n-
t;;r:m:atm irreplegiabilis. Et caveat
jj? U:e vfz ieg;z;;;, ;};[ .czg/é"a: e7 z%dem gaole,
e _ ertatem (10) five ex-
N quod per commune brevey, quod

Lisityy replegiare, wvel adio mods fine
affenfu

Wellm. fecond.

Icatisy et allocandis (0), arreflentur

¥379

things allowed which ocuzht to be
allowed, their bodies fhali be ar-
refted, and by the teftimony of the
auditors of the fame accompt, fhall
be fent or delivered unto the next
gaol of the king’s in thofe parts; and
fhall be received of the fheriff or
caoler, and imprifoned in iron under
fafc cuftody, and fhall remain in the
fame prifon at their own coft, until
they have fatished their mafter fully
of the arrearages. Neverthelefs if
any perfon being {o committed to
prifon, do complain, that the auditors
of his accompt have grieved him un-
juftly, charging him with reccipts
that he hath not received, or not al-
lowing him expences, or reafonable
difburfements, and can hnd friends
that will undertake to bring him be-
fore the barons of the exchequer,
he f{hall be delivered unto themm; and
the fthenft (in whofe prifon he is
kept) thall give knowledge unto his
malter, that hc appear before the
barons of the exchequer at a certain
day, with the rolls and tallies Dby
which he made his accompt; and 1n
the prefence of the barons, or the
auditors that they f{hall affign him,
the accompt fthall be rehearfed, and
juftice thall be done to the parties,
{fo that if he be feund in arrcarages,
he fhall be committed to the Fleet,
as above i1s faid. Andif he flec, and
will not give accompt willingly, as
is contained elfewhere 1n other {ta-
tutes, he fthall be diftrained to come
before the juftices to make his ac-
count, if hc have whereot to be dif-
trained. And when he cometh to
the court, auditors fhall be afligned
to take his accompt, before whom
if he be found in arrearages, and can-
not pay the arrearages forthwith, he
thall be committed to the gaol to be
kept in manner aforefaid.  And it
he flee, and it be rcturned to the fhe-
riff that he cannot be found, exigents
fhall go againft him from county to

Ff—2Z 2z 3 county,
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Wefim. fecond. Cap . 11,

affenfu domint (147) ipfum a prifona county, until he be outlawed, and fuch
exive 1on permittat. Quod fi fecerit, prifoner fhall not be replevifable,

et [uper hoc

convincatury refpondeat And let the fheriff or keeper of fuch

domino de damﬂis? per bzfj_aﬁnadf fer- gaole :cake hee-d, if it be within 3
vientem fibi illatis, fecundum quod per franchife, or without, that he do not
patriam verificare poterity et habeat {uffer him to go out of prifon by the

dominus fuwm recuperare per breve
de debito (18) werfus cuflodem. Et

common writ called replegiare, or
by other means, without affent of

fi~cuflos gaole non habeat, per quod his mafter; and if he do, and thereof
Jufticietury vel unde [olvat, refpondeat be conviét, he thall be anfwerable to
fuperior [uus qui cuffodiamn bujufmodi his mafter of the damages done to

" gaole fibi commifit (19), per ideme him by {fuch his fervant, according as

OreTes

it may be found by the country, and
fhall have his recovery by writ of
debt. And if the keeper of.the gaol
have not wherewith he may be jufti-
fied, or not able to pay, his fuperior
that committed the cuftody of the

- gaol unto him, fhall be anfwerable by
the farne writ,

i Jeta, Vb, %o ¢ 64, Brit. fol. 46. 4. (1 Inft. 285, a. 21nfl. 378. Fitz. Accompt, 96. 109. Fitz
Eoowry, z20-  Regifte 137. Raft. 14, &c. Fitz. Accomps, 23. 26. 47. 74. 106, 52 H. 3. ¢. 23,

ac T, 5. f. 5. 17Bd. 3. f. 59, 1R.2,¢c.12. 7H. 4. ¢ 4+ 2 Leon, 9. Fitz, Debt. 172+ Fitz, lflu,
160, Froe 1ett, 103. 2 Bulftr. 321.)
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1. Partof theln-
{titutes, 153,
Fleta, li, 2. cv 70,

(v) Serwientibus.] Every writ of account muit be brought
againit one, either as bailife, receiver, or gardein infocage; and
thercfore againit a fervant as fervant, or againit an apprentice, or
a controlier, furveyor, meflenger %, or the like, a wnt of account
Iyeth net, unlefie he be charged as bailife or receiver.

A oardein in focage cannot be committed to prifon by force of
this aék, for a gardein in {ocage 1s 72 loco parentis, and_thl's aét be-
ginneth with ferwientibns, *and this word Servicntibus 15 t0 be ap-
piyed to balivis, camerariis, et receptoribus; for this adt fgon af&?l‘
this faith, Cum domini hujufinedi fervientumn dederit eis aunditores, .
Where thefe words are to be obferved, wiz. domini, the lords or
mafters, and ferwientes, {ervants, which word ferwientes extends to
all; and therefore the gardein in focage being no fervant, nor the
heir lord, or mafter 1s not by this all to be imprifoned, &c. _

(2) Balivis.] This word is {ufhiciently known, and if gardetn
in focage occupy after the heir attain to the age of 14 yeers he
may be charged as bailife. a

| o

. ] - . S

(3) Camerariis.] Receivers were anciently called ch_am!ilel‘hl;gr;

becaufle they were wont to keep the money received in cuillﬂjd .
{pecially provided for that purpofe; yet cannot he be charge

. . e . " . c:luﬁi'
chamberlain in an account, but as bailife, or receiver, for the
abovefaid.

. _ . 3 iaddand? 10e

(4) Er quibufcung; veceptoribus qui ad compeinm ? ffﬂ'f::ie‘i e
nentur.}]  Receprores is a_known word, and necdeth na fur
plication.

. . ' - far Udilél'!
(5)  Dederit eis auditeres.] An account taken before one a

1 1t hi - : " 2 10 nature 0
15 not wathin the purview of this ftatute; for this act 1310 I

q com®
g



Cap. 11 Wefltm. {econd.

. commiflion, and a commiilion being made to two or more, can-
not be executed by one alone. : |
By this act the auditors are judges of record; and therefore by
confequence in an action of debt for the arrerages of an account
nefore two or more auditors, the defendant fhall not wage his

W, '

IaAnd by the {fame confequence of reafon, if the lord be found
in furplufage upon the account determined by the auditors as an in-
cident to their authority in an ation of debt brought by the bailife
for this furplufage, the lord fhall not wage his law, becaufe by
force of this a& (they being judges of record) no wage of law
can be allowed againft their record: and fo was it adjudged in the
exchequer chamber, as it 1s reported in zo H. 6. But if the ac-
count be made before one auditor, this (as hath been faid) is out
of the ftatute, and therefore there he fhall wage his law; but the
lord cannot be committed to prifon (for the caufe aforefaid) by
force of this act. |

In an aftion of account againft a receiver, for 13s. 4d. or any
other fum under 40 s. the fherife in his county conrt fhall not hold
plea of it; and the reafon thereof is, becaufe the fherife cannot
afligne auditors who (as hath been faid) are judges of record, and
- the county court is no court of record.

(0) Owmnibus allocaris et allocandis.] + By thefe words, if the
lord be found 1n furplufage, it is within their authority, and ther-
fore parcell of their record, and fo in that cafe (as hath been faid)
no wager of law,

But albeit the auditors do difallow a juft demand, yet thall he
take no averment or advantage upon thefe words, againft the
record of the judgement of the auwditorsy for, judicium pro weritate
accipitur, and zemo poteft contra recordum werificare per pafriam : but
he hath remedy after by this a&, by-a writ of ex parse talis for his
relief, whereof more fhall be faid hereafter in his proper place.

(7) Arreflentur corpora eorum.] Note at the common law, the
procefle in account was {fummons, attachment, and diftrefle infinite;
by the ftatute of Marlbr. a writ of monfiravit de compoto was given;
and here by this branch the body may be arrefted, and after by this
att proces of outlawry 1s given in account, {fo as after the account
determined the body of the defendant may be arrefted, &c.

Note the words in effect be fuper compotum fuum, ¢, arreffentus
¢t liberentur, fo as the auditors by force of this a& ought to com-
mit him, &c. prefently after the account determined.

(8) Proximee gaolee domini regis.] This is intended of the next
Zaole, though it be not in the fame county, -for, as it hath been
laid, the ftatute is in nature of a commifiion, and theretore this
word proxime mufk be puriued. _

{?) £t a wic® fon cuftode cjufidem gaole recipiantur.] The auditors
Elu-u- make a warrant in writing under their feales to the {(herifte
ciliil the {peciall matter, and therecupon the theriffe ought to re-

“Iv¢ the accountant in execution.
thc( flli)ri fg_‘arceri '?;mucz;ﬁm!zzr_f?z ﬁrrf.r.] Hereby 1t ap‘peareth‘ that
nower b e 1rL;}_U.g_g';ht to keep him iz falva et aréia cuflodia, and hath
fe keors ths act, 1f neced require, to lay irons upon him for bis
mon | Pings but this the gaoler could not have done by the com-
»1aW, as by all our ancient authors it appeareth.

| F f—Z z 4 (11) De

380

20 H, 6. 17, 18,
41, 45. S H. 6.
15. 14 H, 6. 24,
22 H. 6. 35. 47,
lib. 10. fol. 101.
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(x1) De fuo proprio wiventes.] By this claufe it appeareth, that
he that is {fo imprifoned muft live of his owne.

(12) Auditores compoti fui ipfum injufle gravaverunt.] By this
claufe is the writ of ex garre talis given to the accountant, if the
auditors afligned by the lord either charfe himn de receptis quep nor
recepit, vel non allocando ei expenfas aut liberationes rationabiles, ang
this writ is, in nature of 2 commiflion to the barons of the exche.
quer, for that they are the foveraigne auditors of England to heare
and audite the account, ef guod frat jufiicia partibus.

But this writ lieth not, but where the account 1s taken before
auditors afligned by the lord, for if there be a writ of account
broug™t, and the court afligneth auditors, there lieth no writ of
ex parte talis, for in that cafe he ought to thew his griefe to the
juitices, and they ougit to doe him juftice, and the writ of e

parte talis 1s grounded upon this act, where the lord afligneth

auditcrs.

(13) Quod fit coram baronibus de figecario.] The writ 1n the Re-
giller, and F.N B, afi fipra, s coram thefaurario et baronibus noffris
de fcaccario, but it ought to be coram baronibus de feaccario accord-
ing to this a&l, and that the rather, becaufe the barons are (as hath

been {aid) the foveraigne auditors of England, and herewith
agreeth [leta.

Uron fureties found he fhall be at large to follow his writ of
ex paite talis, bctore the barons, but if it be found that he was in
arrerages, he fhail be in exccution again.

(1.4) Er fi diffugerit, et gratis compotwn veddeve noluerit, &c.]
/e Marlebridoe whereby the writ e monflravit de compolo 18
given.

(13) Et ff wijiigevir of teflifcatum, &c.] Here is proces of outs
lawry gilven in account. |

(16) Et cavrar fibi wicecomes wol cnftos cjufidem gaole fi fit infid
libertatcm.] This aét extends to all keepers of gaoles, and there-
tore if one hath the keeping of a gaole by wrong, or de facto, and
fuffereth an efcape, he is within this ftatute, as well as he, that hath
the keeping of it de jure.

(17) Size affenfu domini.] And this aflent may be by paroll,
and fhall be a fuflicient barre in an ation of debt brought for the
efcape. :

(18) Et habeat domiizus funm vecuperare per breve de debito, &c.]
There was no a&tion of debt againit the gaoler for an efcape at the
common law, but the party was driven to his {peciall ation upon
his cale, which altion was grounded upon atre{'p_affe or wrong:
and not upon any contraé in deed or in law, but this at firlt gavc
the action of debt againft the gaoler, which had let one to efcapes
which was committed to prifon by auditors for arrerages qf _ﬂcz';
count, but it lieth not againft the gaolers executors, becaufe it Isgf
trefpafle, and before any other aét of parltament by the equity -
this act an aétion of debt did lie againft the gaoler for an elcapel
court pipowders, and {o in all other cafes. : ve

Afterwards the ftatute of § R. z. for a further declaration g2
the aétion againit the gardein of the Fleet.

But*albeitgthis act, a%ld the ftatute of 1 R. 2. _alfo doth fpeagctﬁ;’g
brew:, yet a bill of debt lieth alfo by the equity of this an

fatutc, albeit it hath been holden to the contrary, but fince 1t 1};;11
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been often adjudged that a bill of debt 1s maintenable upon
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the 42 Afl. Pe 1X0
7 H. 6. 3.

Now for as much as the ftatutes doe give recovery by writ of PL. Com. 38, a,
debt, incidently, they do give damages alfo, JGEE. 3. dam. 81,
This a& doth extend to feme coverts and infants, that are ;3 ‘sf;ﬂ’ih‘d'
keepers of gaole:,to charge them in an aftion of debt for the efcape e

Wi ittinghams
of one 1n execution. cafe,

(19) Refpondeat fuperior fuus, qur cuftodiam bujufmod: gaolw fibi See cap. 43.
cmnifirit.] This is to be underftood, when one that hath the cuf- 13 E. 3.

tody of a gaol of freehold or inheritance, committeth the fame to barre 253,

another that is not fufficient, his fuperior fhall anfwer for the efcape
of the prifoner; but he fhall not have the altion of debt againft
the fuperior as long as the interior is fufficient.

The mayor and citizens of London have the fherivalty of Lon- 11 E. 2. Debt
don in fee, and the fheriffes of London are gardeins under them, 272. 11 EL
and removable from yeare to yeare, in this cafe the fheriffes of Dier, 2782,
London are gardeins, and the mayor and citizens their fuperiors ;
and though the fheriffes appoint a keeper under them, yet he is
rot within this flatute, becaufe it is intendable when the gardein
commeth in by him that hath the freehold or inheritance in the
cultody, for this aét doth extend but unto two fuch degrees, for

there cannot be two fuperiors within this at, but one {uperiour
and ore 1nferiour. :

The duke of Norffolk being marfhall of England of inheritance,

and having authority to make a deputy doth make a deputy, who
hath the cuftody of the gaole, he is the gardein, and the duke of
Norffolk his fuperioar within this act.

1r El. ubi fIJF’-

C AP. XIIL { 383 ]

FORASMUCH as many, through

malice intending to grieve other,
do procure falfe appeals to be made
of homicides and other felonies by
appellors, having nothing to fatisfy
the king for their falfe appeal, nor to
the parties appealed for their da-

:%U A multi per malitiam (1) vo-
lentes alios gravare, procurant
faja appella (2) Jfier: de homicidiis,
et alus frlnizs (3)y per appellatores
ninil habentes, unde domino regi pro
ﬁ’/j}‘ appello, nec appellatis de damnis
rifpridere poffint Slatutum efl, quod

cut aliquis fic appellatus de felonia fibs
pfila fo acquictaverit in curia yegis
iy _fft‘ﬁffﬁ (4-1y vel ad Jectam appc/-r
f_“f“'”: vel domini regis: jufticiarii
*5:“?!2 quibies auditum erit hujufmadi
”f”f!/mu ¢t terminatum, puniant ap-
]; ‘; /J?fii:z'f:f per prifonam wunius arzfzi, et
o 1.145 reflituant bzg_;z{/?.rfodz ap-
f “ores damma appellatis, [fecunaum
4 feretignen; Juftic’y bhabito rofpectu ad
Qi fm?-ﬁ,z ﬂ?}{?ﬁaﬁm.ﬂm quam oc-
erin: hpe fjl gﬁmr l f{ppclfaf'mzz fzy’t’mu-
opeiatiyctadinfamiam fuam (5),
guam

mages; it is ordained, that when
any, being appealed of fclony fur-
mifed upon him, doth acquit himfelf
in the king’s court in due manncr,
either at the fuit of the appellor, or
of our lord the king, the juilices, be-
fore whom the appeal fhall be heard
and determined, fhall puniiih the ap-
pellor by a year’s imprifonment, and
the appellors fhall ncverthele(s re-
ftore to the parties appcaled their
damages, according to the difcretion
of the juftices, having rcipect to the

imprifon=
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guant per imprifonamentuin, vel alio imprifonment or arreftment that the
modo incurrerunt, et nihilominus wer-  party appealed hath {uftained by rea-
Jus dominum regem graviter redi- fon of fuch appeals, and to the in-
mantur. KBt fi forte hujufmodi ap- famy that they have incurred by the
pellatores non habeanty unde praditia imprifonment or otherwife, and fhall
damna roftituere poffint, inquiratur neverthelels make a grievous fins
per quorust ebbettun (6) formaetwm unto the king. And if peradventure
Fuciit hujufmod: appellun per weali-  fuch appellor be not able to recom-

;f,;(?m._, ﬁ r?iz’rp.efé'fzms boc j’}m‘m“. Kt jz

]

penie the damages, 1t fhall be inquired

irveniatus  per  illam  inquifitionemy by whole abetment or malice the ap-
guod aliguis fit ablctialor per malitiam  peal was commenced, if the party ap-
(7), per breve de judicio ad fectam  pealed defire it; and if 1t be found
aipeliati diftringatur (8) ad wenien- by the fame inqueft, that any man is
dum coram juftic’.  Et fi legitimsmoda abettor threugh malice, at the fuit of
convictus fuerit de bujufmodi abbetto the party appealed he fhall be dil
per malitiam, punatur per prifonam, trained by a judicial writ to come
ot teneatur ad reffitutionemn damuorum, before the jultices; and 1f he be
Jrcut juperius dictum ¢ft de appellatore.  lawfully convict of fuch malicious
Vide anno 1 R. 2. cap. 13. MNec abetment, he fhall be punithed by
Facear de cetero appellatori in appells 1mprifonment and reftitution of da-
e nisite homunis effonziin (Q)y 171 qua-  mages, as before is faid of the ap-
crunue cuiia ubi appellum fuerit ter-  pellor.  And from henceforth i ap-

¥ 10T R .

i
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[

See tiie Miiror,
¢. &.dehomicide.
o B. 3.2z,
SHtami. Pl Cor.
x57. ¢c. FON.D.
Tra. fo Regiit.
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2o L. 3. 24

2 AflL 9. T

1Y 3. Coramn
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43 L. 3. cona
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1. Lesifle go. 1z Rep. 1280 Cros Xl 2230 710 14 140 7. 2. 26 H. 3. 3.
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peal of the death of a mau there
{hall no efloin lie for the appellor, m
whatfoever court the appeal {hall hap
to be determined.

liob. 8. Fitz. Damage, 77. TFitz. Coron. 12. 77. 9%. 386. 11 Rep. 77 1 E. 5
Dier, 1204 151

2. 3« Regifts 734-)

By the words hercof it appeareth, that before this {tatute the
defendant beirg duly acquited, fhould recover his damages, but
that is to be underftocd in” a writ of confpiracy, wherem he thould
recover damages for fatisfaction in regard of the infamy, m;pnfbn-
ment, and vexation done to him, and turtaer that the pariies CC{?-
victed fhould be fined to the king and impriloned, xm'htch, 1 h‘af_ﬁ
read, began in this fort before the raigne of H. 1. They walt

‘ > Fl rb'*
pltied, or compailed the death of a man undcr_ p_x:c:text of 1 “'*"t
i g untrue Tndictments againi

Liinwvieo falfe avppeales; or preferr

_-b ..? Y - - . ‘d b t'l.l Lhc :PPL‘I-
the innocent of felony, who being duly acquited, Dot
lint and his abbettors were to {uffer death. e fo-

Par kine 1. by autherity of parliament did maitigate faid
velity of this auncientlaw (ieft men {hould be deterred an q}}d
to accuf:) and did ordaine that if the delinquents wer® 2.‘10];1; ]ﬁLn;-d
at the {fuit of the party, they thould make ihtlsfaft:wﬂ: an ¢ the
and imprifoned = but if they were conviéied by judg=ment )
{uit of the king (whom they pretended to intitle to theld be {o in-
then they fhould lofe the freedome of the law, they fhou |
famous as never to be any witneile, or to be of any Jmf},
they fhould never come in or neare the kings court but Hif;‘be call
attournies, that they, their wives, and thelr children, {hou -

: : - : o5 eradl-
out of their houfes, and their houlcs proftrated, their tree cared
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cated and fubverted, their meadowes plowed up and wafted, every
thing to be deftroyed which nourifhed or comforted them in re-
(peit of the villany, and fhame done to the delinquent, all againft
qaature and order, for that the delinquent fought the blood of the
innocent under pretext and colour of law, and cthis in later bookes
is called a villanous judgement, all which in cafe of confpiracy re-
maine a conftant law to this day. But this at doth give the party
2 {peedier remedy for his {atisfaction then he had before, as here-
after fhall appeare. _ _

(1) Per malitiam.] Thefe words doe open divers windowes for
the better underftanding and inlightening of the generall words of
this flatute.

1. If the appellee be firft indifted of the felony whereof he is
appealed, the appeale fhall not be underflood to bec commenced
per malitiam, becaufe the plamtfte hath a foundation to build upon,
oz an indi¢tment by the other of twelve or more men, {o as it
fhall be prefumed that the plaintiffe was moved to his appeale by
the indictment, ez non per malitiam ; for in thofe dayes (as yet it
ought to be) indi€tments taken in the abfence of the party, were
formed upon plain and direét proofe, and not upon probabilities
or inferences : but 1f the indiiment be infuflicient, then it is in
juigement of law as no indi&tment, and then the appeale may not-
withtanding be commenced per malitiam, et fic ia_finilibus, or if it
bea geod indictment, and found after the appeale commenced, yet
may the appeale be commenced per malitiam.

2. If one be appcaled of murder, and 1t 1s found by verdi&
that he killed him fe defendende, this fhall not be faid to be per ma-
litiam, becaufe he had a juft caufe, for quod quifgue ob tutelam cor-
Pores ful fecevit, jure id feciffe widetnr s ot fic de fimilibus.

3. U'he heire or other necar of kin, may, abbet the wife plain-
tifie 1n the appeale, Et fic adjudicatnr quod parcr, mater, frater, e,
800 fint i1z cafu Z?zfjﬁ.s Slatutt vationg propinguitatss fanguings, et ad eos
pirtunct prediclam mortem ulcifci : Hoylands cafe, and cannot be faid
10 be per malitiam,

4. Malitia referreth onely to the procurers and abbettors, as it
appeareth by the exprefie words of this aét.

{2) Falla appella.] Scone after the making of this ftatute, the
wifc and her fecond huiband brought an appeale for the death of
fer former hufband, the record faith, Nou poteff efé apsellatrix
Pronoite prioris mariti, £5c. infa pro regellend. pacna flatuti pro faifis
apbeliis advocat appcllum funm cffe juftum nec faljtm, licet fit caffatum,
f“ ‘Jf"-"f"f iiud profequi non polcft, quia babet viram Gt yftidem carfo
Folius el guedam Sultitia quan falfitas, ideo ex gratia curie concef).
9 1t prafins aliorum Juftic’ de banco, pofiqguam prifonam V5. dicrum
habucrss, Guod frren Jjac’ crm rege.
u“(hgz) '}'DE honzicidio et a[fﬁsﬁfa?zﬁ!.] This‘: 1s not Qne]y il}tended of
fu;h Or}_znces as were felonies at the making of this act, but of all
nen, ﬁnnces alio, as have been made felonics by any act of parlia-

M lince this ad,
e:{tet)d gt?:}zlfgui.ez‘am?'ir z':;: curia regis modo dfé{z‘a.] _ThiE ftatute doth

Ac u:? 1 t0 acquitals in deed, and to acquitals in law.

il ‘»tcf]hélf S hm deed, as either by verdidt, or by battell, and 1n that
the el the plaintiffe yeelds himfelfe creant, or vanquifhed in

» the Judgement fhall be that the appellee fhall goe quite,

and that he fa]] recover his damages againft the appellor, but hiF
the
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the plaintiffe had been {laine, then no judgement can be given
againft a dead perfon.:

Acquitals in law, as if two be appealed of felony, the one
principall, and the other as acceflary, and both of them plead p.
guilty, &c. and the jury doth acquite the principall, in this cafe by
law the acceflary is acquited, and fhall recover damages by thisag
againft the appellant, &c. aor may have his writ of confpiracy 5
the common law,

But if the principall be acquited by verdiét, proces depending

—— —— e il

- - — — ——— -

againft the acceflory, the acceflory fhall not recover damages.
within this ftatute, becaufe no jury can be retourned to afleffs |

them.

[f one be appealed as acceflory to two principals, one of the
principals is acquited, the acceflory fhall recover no damages until
the other principall be acquited.

If the plaintiffe in an appeale be non-fuit, and the defendant i
arraigned at the fuit of the king, and acquited, he fhall recover his
damages by this a&t, for the words be, Vel ad jedtam appellantis ud
domini regis, but this fuit of the king muft be intended upon the

appeale after non-fuit, for an acquitall upon an indiétment s not
within this ftatute.

For debito modo acquictatus, {fee g H. g. 2. that the defendant

being acquited by verdift, yet if his life was never in jeopardy
either in the originall, or proces, though it be in default pf the
plaintiffe himfelfc, yet is he not dedito modo acquieiatus within thi
ftatute.

The wife of Copleflon brought an appeale of murder agamk
Stowell, and five of his fervants as principals by being prefent,
aiding and abetting Stowell to commit the murder, and Stowell
appeared, againft whom the plaintiffe declared with a /el cum of
his five fervants, and Stowell pleaded not-guilty, and proceflc was
continued againft the other five, and by verdict it was found that
Stowell killed Copleftone in his owne defence, whereupon he s
acquited, and had his pardon of grace; and it was refolved by i
the judges of England, that this acquitall of him was law o
acquitall of all the other five that were charged as principals b;
being prefent, aiding, and abbetting, and Stowell could not upon
this {tatute recover damages for the caufe before ren}embrcd.. |

If the defendant plead that there is a nearer heire, and 1ﬂuef
thereupon taken, and found for the defendant, he 1s dlfcharged 0
the aftion, but is not acquited of the felony within the purm*:vlﬁ
chis fatute ; fo it is if the defendant be difcharged by clesgi
15 not acquited within the purview of this ftatute. ,

If the defendant wage battell, and the plaintiffe demurre_ll[é?[_
it, and it is adjudged againft the plaintifie, the defc'ndantbm';-
charged of the appeale, but hee is not acquited, untill he bed
quited of the fact at the {uit of the king. ‘ ! i

Damaua appellatis fecundum diferet’ jufticiar’ habito rag/}fﬁfflf" l{;‘t”
Sonam.] Though this branch bee generall, yet every appelice e;l-
not upon his acquitall recover damages, for if a monke lff ﬂgpand
ed, or a feme covert be appealed alone without h_er hul anrcfPE&
acquited, they cannot recover any damages by this act lzath o
of their difability, for the generall words of this af}i
enable any to recover damages that thereunto was difable

0
But if an” appeale bee brought againit the hufband and wifes jwy

d by Jaw. .

i T T IR R ———— M
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Cap. 12, Wellm. {econd. 336*

they be acquitted, damages fhall be given to the hufband alone
for his damage, and to the hulband and wife for the damage of the
1fe. ;
" And where feverall perfons be acquitecﬂ the damages muft be

feverall, for the words of the ftatute be babdito refpedtn ad per-

GRaNle :

/ But then may be demaunded, what remedy hath the monke or Tr. 40E. .
feme covert being {olely appealed : the anfwer is, that they have Rot. 2. London.
no remedy by this ftatute, but the abbot and monke, and the huf- 8 H. 6. 5, 6.
band and wife may have a writ of confpiracy at the common 24 E, 3. 73.
Jaw.

Whenfoever any 1s acquited by verdift, and yet his life was ¢ H. 5. 2. uki
never in jeopardy, either by reafon of the erronious proces, or iupra.
originall, or otherwife, though this be within the letter of the law,
yet it is out of the meaning, and therefore the defendant in that
cafe fhall recover no damages.

(5) Ad infamiam fuam.] For a mans fame is above all things
to be repaired.

Omuia f1 perdas, famam fervare memento : Cato.

Que femel amifja, poflea nullus eris.

(0) E¢ fi forte bujufinodi appellatores non habeant, &3¢, inguiratur
ter quornm abetrum.] If (he defendant in an appeale be tried be- 3E.2. Aftion
fore Jutices of niff prius, albeit they have but delegatam poteffatem, (v leftat. 23,
yet fhall they inquire of the infufticiency of the plaintiffe, and of = g' 4 19+
zhe abl?_ettars, at_id the words of t}nis act are, Quod juflic’ coram qui- Il)icr;;iﬁ:fflm_
us auditum fuertt appellnum et terminatim ; but that great over-ruler Tr. 30 E. 1.
exferientia hath ruled, and over-ruled it by precedents, that they Coram rege.
cannot give Judgement for the damages. Rot. 2. London.
Lhis infufliciency of the plaintiffe in the appeale muft be found
by the jury, and cannot come in by the averment of the party, and
o it1s in other like cafes. |
But here it may be demanded, What if the plaintiffe in the ap- 8 E.4.3.
peale be fufficient for part of the damages, and not for all, may not 8 H- s. 6.
the defendant by this a@ recover part againft the plaintiffe, and IEGE':(;' gmg'
Pf“{t againft t_hc abbattm:s ? And it 1s refqlved that he muft recover g,q.: Tr. 3;]3: 1.
either all againit the plaintiffe, or all againft the abbettors, and not ubi fup.
BYfparcels, to as if the plaintiffe be not {ufficient for the whole, the ‘
ciendant fhall recover the whole againit the abbettors, for prodida
“'f?-’f”hf{ et omnia damna, are all one, -
It is a certain conclufion upon thefe words of the ftatute, that
Where damages fhall not be recovered again{l the plaintiffe, there
]:‘i(;ftc'ﬂ?“ b:_'ze recovered again{t the abbettors; alfo where the plain-
inquiiegﬂigwm and {fo found by the jury, the abbettors fhall not be
of.
LAl o i), Abbetors were fund (opn fhe 33 i
SOVirunt et abbettaverunt prﬁz&ume’ uer ija j;{mff”“f‘vj‘fﬁff:tﬂ?ﬂf* Tr. 30 . 1.
Jequendu appellum preod; s ' L o :'Hc‘?a fﬂﬁ’f; 'zzim AN
malitiam, and yet aflowgd: ;{;? 1”3{13: ?z:mp:i; zfuférax:a if tolmtirﬁf;
the words, £.// . ] . . . Y P
8) P Jaijo et per malitiam, according to this act.
°) er _5!’1'-"7-'_8 de __;':td.fcz'a ad jfectam appellati diftringatur, &c.} Reg.34.8E.4,
mon lawltﬂ:; g;sgcn in liea of the writ of confpiracy at the com- 3-36171% '-’I- g”;r
; abbettors comming in upon this proces may travers >0 "™ 1953

the abh ; . C rege.
¢iment, becaufe they were eltrangers to the verdidt, and 1f Rfr::r;z. E;E. 7

the dam. 77,
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Tr. 70 E,. 1.
ubi fupra.
22 L. 4.
Coro, 45-
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L. 3. Coren,
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E.z2. A&1on
fur lelatur. 25.
S H. 6. cap 10,
F.N..er1g. 1,
Incivwer, 2r1.
Tr. qol. 1. Co-
ramvge. Rot. 2.
il 353 E. 1, 1b.
Rot. 19.

‘T'r, 10 L, 2,
1bid. €2, Mich.
14 H.—. b Rot,
~0.1r. 14 H. 7.
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101, 7.1b. Rot,
25, Mlich.

xq FH. 7. 1b.
Rot. 7. Liure
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Weitm. {fecond.

the defendant that {ueth the diftrefle be non-{uit, yet may he haye
a new writ, and it is not peremptory to hun. And albeit the jury
finde ncither the time, nor the place where the abbetment was, yet
if they finde the abbettors, it 1s fuflicient, for when the plaintife
appeareth, the defendant may fhew time and place in poof
tiune,

Note in 46 L. 3. the court granted hrit a wenire facias, and they
diftrefle, but it fcemeth that the procefle given by the ftatute is;
diftreffe infinite.

But if the jury give too fmall damages, 1t being but an enquet
of oilice, the platntife may have an originall writ of abbetment, and
count to greater damages.  Frde S H. 6. cap. 10.

Note reader, that judiciall precedents, and the right entriesof
pleas upon this (or any other) ftatute are good interpreters of
the fame, and of queltions that have been, or may be moved
thercupon.

(9) Nec jaceat de catero appellatcri in appello de marte howinis
efionzim.) L'he defendant that 1s appealed of the death of man
caght to have convenient expedition, and not to be detained in
prifon, or to live under the infamy of a murtherer longer than
there is canfe: and tius flatute was chiefly made for the bencht of
the dctendant.

Frde the ftatute of 1 E. 3. cap. 7. parliament’ primo, & [ttt
de 1 R. z. cap. 13.

C‘rlp. 13.

c6. & 2g97. Stamf. Pl, Cor. 297,

@ U107 ericm wicecsinites multoticns
E‘Mﬁffgﬂﬂh
AU s ﬁsfs 11

o5 aliguos coram eis in

C AP,

.Lj.l}.‘-

FQRASMUCH as fherifts, {eton-

ing many times certain perions

to be 1ndicted before them in th:cu'
turns of felonies and other trefpailes,

fatos ds furtis, et aliis

mal faltis (1), capiunt  homines non
crlpabilesy nec levitino uesdo 1ndiclatos,
et eos imprifonaaty ut ab ets pecuniam
extorqueant (3)s cim legitim mods
per duodeciin juratores non fuerint
indiftatr : flatutim efly quod vic® in
turnis fuisy ot alibi, cum tnguirere ha-
beant de ialefacloribus per praceptum
7egis (4 )y vel ex officio fio, per legales
homines (2) ad minus duodecim [a-
clant iuquifitioites fuas de bujufinod:
malefucloribusy qui bhujufmod: inqui-
Sitioibus fioilla fua apponant (5, ¢t
iliss quos per hujufmodi ingquifitiones
invencrint culpabilesy, capiant et 1m-
frijonenty [cundum quod alias fier:
coifiecvit, LNt fi aliquos aliter impri-
Jaaverinty quam per hiujufmodi ingui-
Jfitegnes 1ndiélatos, babeant bhujijinad:

1101 1f01ak

do take men that are not .culp:.}plc
nor lawfully indifted, and mprion
them, and do exa&t moncy from
them, whereas they were not.]av._'ffully
indic¢ted by twelve jurors; it 15 0
dained, that fherifls in themr turm
and in other places where they hﬂ;v"'d
power to enquire of trefpaflors b_‘ftl}ﬁ
king’s precept, or by office, {hall caue
their inquefts of {uch malefactors to

be taken by Jawful men, and by
twelve at the leaft, which thall 51?5

their {eals to {uch inquiﬁtions; ,
thofe that thall be found culpable b

- 2Jce aD
fuch inquefts, they fhall take. e[i
- | 3 - .;_ - »
imprifon, as they have ufed ;In'.llctll}‘t :
to do. And if they do mmpr

S 1 =Yt . (_]ILE.‘ILd
other than fuch as have beeni »
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;,ﬂpr;/anati aflionem fuam per 5re'z/;e by inqueil, the parties imprifoned
Je imprifonamento (6) verfus vicecom’s {hall have their ation by a writ or
feat haberent verfus quamcunque aliam imprifonment againft the fheriffs, as
perfonany gui cos imprifonaret fine they fhould have againft any other
warrants. Bt feeut dictum eft de  perfon that fhould imprifon them
ciceesy oblLrvetur de quoltbet balive  without werrant.  And as it hath

Fhertatis 7)s been iaid of fheriffs, fo fhall it
be oblerved of cvery bailiff of fran-
chife.

(2 Inft. 337, 1 E. 3. ftat. 2. ¢c. 7. 1 E. 4. ¢. 2.)

LIS ﬂfz'.r indifiatos de ﬁ.«:}‘f:’s et aliis ﬁm[gszﬂi.f.] T'wo things are
provided, or rather declared by this actt.

1. Per legales bomines ad minus Y2. faciant inguifitiones. X.

That mdi@ments 72 rowrnes ought to be tound by 12, at the
leaft. -

(2) Legales bomines.) More fhall be {fuid hercof when we come [ 388 ]
to the eight and thirtieth chapter of this parliament, and the ninth TF.N.B. 1653.
chapter of Articull fuper Chartas.

(3) Ut ab eis pecuniam extoroweant.] 'T'his is the greateft in- Vide cap. tie
piice, when the 1nnocent under colour of juftice, whereby he ought neits.
bz prote€ted, 1s epprefled, and wroucht to give money to re-
dcem his vexation: three things (itis {aid) overthrew the flouriih-

e cltate of the Roman empire, Latens odinm, juvenile confriiun:, et
provat unr lucrum,

By this act you may fee that juftice was pretended, and fordid
iuere intended, which this aét in relicfe of the innocent provideth
o prevent,

(4) Peir preeccptum regis.] 'That is, by the kings writ or com-
milhon; but thercupon erew {o many evils and miichiefes for the
ngular profit of the fherifes, that by a latter flatute it 1s provided 28 E. 3. cap. gs
tizt no fuch writs or commiflions fhould be granted to them; fo F.N.B. ?z'_
@ at this day the fherifes cannot proceed in thofe cafes per 144 2. 250.8-
ﬁf"&‘l‘:‘ep:‘&rm regise See hereafter how tiis power ex officio 1s re-
hamed.

(5) Rui - hujufinodi ingueifitionibus  figilla fua apponant.) The
2 vt 1s, that the jurors do put their {feals to the inquifitions or 2,
Indidments,

By 2 latter ftatate, thefe indi¢tments are to be by a roll indent- 1 E. 3. Parliam.
¢, whereaf one partis to remain with the indiQors, and the other - €3« 175
}‘uf't”i‘c_'lth him that takes the enquett.

LS ﬂ‘-?i of 1 K. 3. doth extend to prefentments or indi&tments,
ut!?nclly Intourns, but in lecets alfo, and the like.
hD;?C‘En:._hatiute of 1 R. 3.0f what quality, hability, and lively- 1 R.3.ca 4.

E‘:tL?L ;ndlﬁF01's In tournes and leets ought to be.
f’indipﬁiufil corrupt and partiall proceedings upon prf:{l'entme_nts
| th*:{‘i;k-.-nd}tn tefore the fherife ex officio, were, notwithftanding

“I© Provihons in teurns and leets, continued, untill by the ftax

LlL!."L _‘ {:_I'l } 1?

| e 4. the power of them, fave only te take prefentinents 1 E. 2. ¢ 2.

(1) Quia etzam vicecomniles multoticns frgentes aligues coran: ¢is in Flcts,ll.z.c 43,

I

B in i : . A ; .
L ‘tments, ard to deliver the fame to the juftices of peace at & f 4 3%
et ‘ﬁ_‘ﬂm}m of the peace, &c. 15 taken away; and by that adt. E;i ‘nqé {?tiﬁf‘
YR s gwven to juitices of peace, to awatd procefle mmer al}i Marsela,
UuC



Weftm. fecond. - Cap. 1y,

fuch prefentments and inditments delivered to them, &c. which,
to be intended of fuch as be lawfull.

(6) Per breve de imprifonament’. ] This aét doth not onely pre.
fcribe a form for the fherife to purfue, but giveth the party remedy
again{t the fherife, if he purfueth not the form of the a&t; for, N,y
obfervata_forma infertur adnullatio allus.

(7) £t ficur dilume eff de wicecom’s obferwetur de quolibet baliy,

- Jibertaris.] Every bailife of franchife, that 1s, of leets, and views of

frankpledge, which are exempted out of the fherifes tourn, and ar
the franchifes here intended.
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ADVERTISEMENT.

rENHE prefent Edition of Lord Cske’s Second, Third, and

A Fourth Inftitute, 1s executed on the plan of unifor-
ity with the late Edition of the Firft Infticute, publithed with
ihe Notes of Mr. Harcrave and Mr. BuTLER.

In addition to the more ancient Statutes, commented upon
and explained in the Second Inftitute, which, in all the
former Editions were extant only in the original Latin and
Law Irench, Tranflations are now oiven from the molt
authentic copies, accompanied with fuch illuftrative references
to more modern authorities as have occurred to the learned
ndufiry of the later Editors of the Statute Law, particularly
ef the very accurate and laborious %obn Cay, ¥.1q. which are
ditinguifhed from the original references of ILord Coke, in the

[ame manner as the additional references in the margin of the
Firft Inftitute,

The particular chapters, {eétions, and paflages commented
upon, are alfo now firft pointed out by a numerical mark of
reference applying to the correfpondent part of the Com-
mentary 3 which will be found greatly to affift the reader 1n the

Perufal of and cccafional reference to, any part of each Statute
or Cllﬂpter_

In the courfe of the examination which the Text has under-
sone, affifted by a corrected copy from the library of the late

Hm?‘_}' Bonlt Cay, EAq. it appears that a great number of altera-



ADVERTISEMENT.

tions had been adopted, without any emendation, in the laft
printed edition in folio, not merely in the orthography and
other trivial refpelts, but very frequently in the references to
autnorities, which are in many 1nftances very erroneoufly
printed.

It had been propofed to accompauny each Chapter with notice
of various judicial determinations and obfcrvations of later
writers, which appear to contradi¢t fome of the authornties,
pofitions and dodétrines contained more particularly in the
Third and Ircurth Inftitute, as alfo with INotes expianatory
of {uch alteratiens as have fucceffively taken place in the law,
relating to the fubjedls of thefe Inftitutes, fince the time of
Lord Cele; and fome colleClions and progrefs have accord-
ingly been made towards that undertaking: But it has fince
been found advifcable to preferve the original order and con-
nection of Lord Coke’s Weork, and to prefent, at a future
peried, thofe TWotes in a feparate form, correfpondent te
the {everal divifions and chapters of thefe Inftitutes, 1n con-
formicy with the arrangement of the text and notes in the lalt
improved edition of the Firft Infuitute.

Jan. 23,
1797-



STATUTUM de WESTMINST. SECUNDGO:

CAP. XIV.

7 UM de vaflo fuclo i heereditate
alicujus per ciuflodesy tementes in
dstemy per legem Angliey vel aliter

ad terminum viteey vel annorunm, confue=

verit fiev: breve de probibitione wvafti

(1), per quod breve multi fuerunt in

ervorey credentes quod illi qui vaftum

jecerinty non habuerint neceffe refpond’,
mfi tamen de vaflo faclo poft probibi-
tionem e1s direclamy dominus rex (ut
bujufmsdi  errvor de catero tollatur)

Jlatuit, quod de vaflo quocungue ad no-

cumentum  alicujus facto, non fiat de

(etero breve de probibitione (2); fed

breve de fummonitione, ita guod ille, de

quo querttury refpondeat de vaflo fulis
quocunque tempore.  Et fi poft fumms-
ilionn non venerity attachictur, et
pof - attachiammtum diftringatur, et

Pt diftrictionzmy fi non wenerit; man-

ety vicecon’ (3)y quod in propriz

Pf?ﬁ?m, affumptis /f}fzmz xity Fe. acce-

dat ad locum vaflatum (4);5 et inquirat

v vaflo facto (), et retornet 212G Ui fi-

tenen, Poftquiam retornata fuerit in-

quifitio, procedatur ad judicirm, fecun~
dwm guod continetur in JSlatuto prius

;nga ;;zfd Gloce/Ps cap. 5. de vafi,

¥ JTxse,

[ 389 ]

HERIEAS forwaftc done inthe
inheritance of any perion, by
guardians, tenants iri dowers;

tenants by the courtefie of England, or
otherwife for term of iiie, or years, a
writ of prohibition of walitc hath been
ufed to be granted, by which writs
many were deceived, thinking that
fuch as had done the wafte fhould not
nced to anfwer but only for walte
done after the prohibition to them
directed; our lord the king, t¢c remove
from henceforth this error, hath or-
dained, that of all marner of walte
done to the damage of any periong
there f{hall from hencceforth be no
writ of prohibition awarded, but a
writ of fummons, fo that he of whom
complaint is thall anfwer for walte
done at any timc; and 1f he come not
after the fummons, he ibhall be at-
tached, and afier the attachment he
fhall be diftrained; and if he come
not after the diftrefs, the fherift {halk
be commanded that in proper perfon
he thall take with him twelve; &c.
and fhall zo to the place walted, and
fhall enquire of the walte done, and
thall return an inqueft, and after the
inqueft returned, they fhall pafs unto
judeement, like as it is comtained it
the itatute of Gloucetter.

129, 130, 131. 134, fgg, 136, 137. Regift. 72, &0 X Brovinl. 7404 Dyéf,
» 6 Ed. 1, fat.’1. . 5. 20 Iid. 1, ftate 2. Rait, 697.)

3 A& Cuns
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Gloc. cap. g,
4_ E 3_'\1?-1&6
y29. 1513, 3.
ibid. 130,
Rt'g'aﬁ:- 172,
F.N.B. g3.

LT

11 H, 4 32 1ibe
4, to. '(15 Ful-
wonds cafey lih,
3. fol. g2,
Aithams cafe.

" W.BL 1o e,
Resift. judic. ubi
. g1 k3.7
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Weftm. fecond. Cap. 14.

(1) Cum dewaffo fao in barreditate alicujus pev cuffodes, 85, con.

ﬁzem*erit _}‘z'e:"f breve de prabi[)zﬁoﬂﬁ fvaft'f: S J "This crrour herﬂin

recited 1s hereby cleerly confuted, and hereot you may read more
in the ftatute of Gloc.

(2) Non fiat de catero breve de probibitione.’] By this the probi.
bition of wafte, wherecupon an attacnment did lye, &c. is taken
away, and in licu thereofan action called here a writ of fummon,
becaufe the writ beginneth, Sz .:ff.ﬂ‘mrit tﬂjﬁ’fﬂrﬂm, @c‘. lence _/E;m-
MONEQRS P 50:2a.’;ﬁmm:aui:‘arv!, CTc. 15 given.

(3) dta quod vespondear de wajto faslo quocungue tempore.  Et fi gof

Sfremmnonitionens non venerit, atrachietur, et jc_:/? attachiamentum difivin-

gatur, et poft diffricticucm, Ji non Vencrit, mandetur wvicecmiti, &c.]

if the defendant be retourned uibhid, Se, fo as peradventure he
was never {ummoned, nor any other writ {erved, whereby he mighs
have notice, yet a writ of inquiry of walfle {hall be awarded by
this branch; for hore it is nort fpecified that iflues fhould be
retourned, &c. but generally and by the writ, the wafle fhall be
inquired of by the cath of twelve men, where the defendant or
any for him may attend if he will, and the jurors may finde agam?
the plaintte.

Note the words here be, ¢# poft diftriétionen, f2 non wvenerit, mandetsy
awiccconiiti, £5¢c.  So as if the defendant appear upon the diftrefle,
and plead, and after make default, the plaintife fhall not by this
branch have a writ to inquire of the wafte, becaufe it 1sout of the
words and purview of this alt.

(4) Qued in propria perfona fua affumptis fecum duodecin acceast i
faczon waftari.] Here are three things to be obierved :

1. # That the fherife ought to go in proper perfon, for that,
though in re/ weritute he is vo judge, yvetr this writ 15 in nature of 3
commillion unto him, and he is in loco judicis, and thercfore it
ourshtto coin propria perfona.  1f the {herife upon this writ return
goeod maniavi Calivo fz'f;*rmz‘z':, “Te. qui mibi nullam dedit refpoiiforrn;
the return is infufficient, becaufe by the writ (as the book faith) he
is a judge, sind hath power to enter into the franchife.

2. b Where fome have holden, that the fherite may inguire upo?
this writ by the oath of 6 or 8 perfons, it appeareth, thatticre
oucht not to be under 12, for the words of this branch are, ajusp-
tis fecum 12, yet this is but an inquetft of oftice, for 1t 1s taken furs
mife des partics, that is without any 1flue joyned. _—

2. € i'he fherife muft go ad locum tva_/farmm_togﬁther _“’“ht i
jurors, and view the fame; for, iRa cadunt potius Jub <vifu; grar

d | d in diveys
If the wafte bealhgned P ) all

1nQuire

(5) £¢inquirat de vafle fato.]
towns, the fherife and the jurors muft view (as hath been
wailed in every of the towns, l_)Ut he may Soth
thercot in any one of the towns; and' this cogulﬁatltef Dip*
{fo knit the words together, as he cannot inquire of 1t1n a 10T
town, ~

Sec more of this matter in the expofition upon.the {tatute of (2100
cap. ¢, ,
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CAP XV,

] N omni cafu quo minoves infira wsta-

tem implacitare poffunt > conceffim
ofty quod Ji nujufmodi minores clongats
finty quo minus perjonaliter fequi poffint,

prﬂpz}zgfda;w amict admittantur ad [o-
guerdum pro eise Weltmindt” 1. cap.

47.

N every cafewhereas fuch as be

within age muay fue, it i> ordained,
that if fuch within a»e¢ be eloindd, 1o
that they cannot [ue perfonaily, their
next fricnds fthall be admitted 10 fuc
for them.

(Dyer, 104. 2 Ede 34 106, 40 Ed. 3. 16. Bro. Gardein, 13, 22. 24, 23, 26, 27. Regiit. 72. 3 Ed,

e € 47 )

b | L

he a& of W, 1. touching
al 15 genemll.

tnie matter was particular, but this W. 1, cap. 47.

Upon this ftatute, whether the infant be efloigned or no, he fhall Resifh. 8.
lue by prockein amy, for the efloignment is put in this a&, to fhew 28 2ill 22.

what mifchict may fall out in this cafe; and therefore when a 2
lergeant offered, that oath fhould be made of the cfloignment of 2
the heir, the judge faid, he would take it upon his honefty; 34H.6.4. 208
but if the furmife that the plaincife 1s within age be untrue, and 2.2.F.N.E. 2

2 k. 3. 16
O80.32.6- 15 N
3: Atr J‘I‘]'".E:-' 5.
L

]

that the plaintife is of full age, his admittance by procheirz amy is 27 H. 8. fol 11,

crroar.

See before in the expofition upon the 4o chapter of W. 1. where
this matter is handled at large ; and oblerve well our boolks, where
many times a gardein 1s taken for a prechein amy, and a prockhein amy

for a gardeln.
Uhis a&t extends not to an ideot.

C AP.

[ Neafu quo alicui minori defcendat

hereditas (2) ¢x parte patrisy qui
‘et de yng domino, et ex parte ma-
i?:zi que tenuit de alio domine (1),du-
!;'E f{?f{_ﬂ b:rzczy‘que ‘extitit de maritagio
g{ff_/ﬁfﬁdz minorisy ad quem de duobus
fi'::(}}?fje {);’rt{?zmt. Concordatum ef?,
fitne omnus de cactero habeat ma-
sz fuit(g)j de quo mztec_‘%r Juus
0 o Jeoffatus, 12on habito refpec?’
o i ; nec fejd quantiiatem tenemen-
o ummodo ad antiquius feoffa-

& (4—) ber fervitiin militare,

»VI. [ 301 ]

I N cafe where inheritance defcenda

eth to one within age of the fa-
ther’s {ide, that held of one lord, and
the mother’s {ide that held of another
lord, there hath becn hitherto doubt,
for the marriage of fuch an herr, to
which of the two lords it fthould be-
long ; it is agreed, that the fame lord
{hall from henceforth havethe marriag :
of whom the child’s anceftor was fir.t

. infeoffed, not having refpect to the fex,

nor to ‘he quantity of the land, bu:
onely to the more ancient feoftment

by k?‘}ights {fervice,

Fi-s, Gﬂftil. ?:‘ f. 13 Dyer, 11. 5 Ed. 3. f. 4. Bro. Gard. 1314, t15, 116. Fitz. Prerog. 23, 24.
=3+ 16 39, 27, 36. 46, 53. 81. 80, 115. 134, T30, State 12 Car, 2. € 24.)

3 Az Albeit
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4 E. 7. recelt 46,

4 E«q.gard 37,
£H.3. gard 1509.

11 F.~.c.2.
21 E. 4. a1,
: .I I-‘ﬂl 3' ;‘:r"il. »

Statham. § E. 3.
4. 12 E 3. Pree-
Yo _.23. 24 E. 1,
31.035. 15k, 1.
2g. 12 H. 4. 2 ¢,
14 H. 4 9. g H,
G 3. filnLe.

44 E. 3. 15,

Wefltm. fecorid. Cap. 1(,

Albeit this at putteth a cafe onely where one inheritape
defcends on the part of the father, and when another defcengs
on the part of the mother, yet this ftatute extends to all cafes of
priority. |

By thefe words in the a&, [non habito refpelin ad fexum nee of
graniitatemn] the doubts at the common law are here mentione:
the firlt, that fome did hold opinion that the part of the father bring
digniori de [anguine, the worthier blocod fhould be preferred s others
did hold opinion that if the lord of the land of the part of the mother,
firft happed or feifed the ward, he fhould have 1t, and that melicr
e/} conditio poffidentis.

Lattly, fome did hold that the tenure by the greater quantityand
value thould be preferred : all which doub:s are cleared by the pur-
vicw of this aét.

(1) De uno doninoe, £5¢. de alio dom‘no, &c.} This att extendeth
not to the king, becaufe before the making of this act hee wasto
have the wardfhip of the bedy thoungh the land were holden of him
by pofteriority; and fo it is, if the king graunt that feignioy fos
life, the grauntee fhall have the fa e bercvfit, 1n refpeét that the
reverfion remaine in the king: but if the king graunteth the fee-
fimple to another, there the lo d Ly priority thall have the wardhip,
aund the tenure by priority isrevived, for the king had the wardfip
1n refpelt of his perion and prerouvative.

(2) Alicei wminori defeendat bareaitas.] This a& is to be under
ftood of a defcent f:om one aunceflor to one hieire, and not from
divers aunceftors to onc heire, nor from one aunceftor to diven
heires, nor from one aunceitor to one heire at {feverall times.

As if a man fellea in fee of the mannor of D. of the part of the
father holden of A. by knights fervice, and of the mannorecf §. o
the part of the mother holden of B. by knights fervice, and deth,
his heire within ag ¢, thiscale (as by the letter thereof i_t appea‘rez]'l)
is within the fcope and purview of this ftatute; for if the father
holdeth land by knights {ervice, and the mother hold land altoby
[:nights fervice, which of them die firft, the lord of whom the Jard
is holden, albeit there be but one heire :o both, fhall have te
wardfhip of the budy, which being once vefted, fhall not after
be develled in refpect of any priority, no though 1t wercin the
king's cafe. :

The tenant maketh a feoffement in fee upon condition of the
land holden by priority, and dieth feifed of the land }mld}’*?_bi
pofteriority his heire within zge, the lord by poftertonty fcilet
the body, the condition is broken, the heire entreth into the iuéi
holden by priority, the lord by pofteriority fhall retain the warc:
fhip, for feeing that both defcended not at one time, it 15 out0
this {tatute. : o

(3) Habet maritagium.] "Fhe lord by priority fhall have :hc
ward(lip of the body, for the lord by pofteriority fhall have .
wardfhip of the land holden of him, as well as the lord by P”D.I.lé
of the land holden of him, but the wardfhip of the body E}‘i;*’
mure, and which both cannot have, of right belongeth 1O [rlhait‘ﬂ
Dy priority by this a&, and therefore if the lord by priority :Jert{
the wardthip of thé body, and refufe to take the fame, y¢t m;t e
by pofleriarity canunot take advaitagé of it, for by this a;:nd (0
wardfhip of the body Delongeth to the lord by priosity
no cther, (4) D7



Cap. 16. Wefltm. {fecond. 202

(4) De quo anteceflor fuus ﬁ:ei'fz‘ ﬁqfatm, habito refpelFu _/'E:l'ztmmarfa
ad antiguius_froffamentum, | Here it appeareth that the feoffement of 14 E. 3. gard 37.
the tenancy doth onely make the priority, and not the change of
the {cigniory.

But where this ftatute {fpeaketh of a feoffement, it is to be under-
food of any other affurance or conveyance of the tenancy.

Per antiquins fe-flamentum, are not to be underflood of the feoftfe- 3 E. 3. gard 19.
ment of the lord upon the creation of the {eigniory, but of the
f:offcment made by the tenant of the land.

To illuilrate the meaning of this law by examples:

One holdeth Black acre of A. by knights fervice, and White
acre of B. by knights fervice, azzo 10 rcg. Eliz. infeoffeth C. of
Black acre, and 20 reg. Ehz. inteoffeth C. of White acre, who
dieth his heire within age, B. fhall have the wardfhip of the body,
for C. had Black acre per mztigz:fzz.r ﬁgj’ame:{:mm.

So it 1s 1fthe heire of C. die {eifed, and both acres had defcended
to his heire, he had holden 3lack acre by priority, that is per anti-
quins feoffamentum made to his aunceftor, and fo from heire to heire
fo long as both acres continue in that lince by deicent.

On the lords fide the priority fhall not onely continue as long as
the feigniories continue 1n the lines of the lords, but alfo the change
of the feigniory maketh no alteration, and therefore though the
lord of whom Black acre is holden alien the feigniory, yet if he
taketh it back to him again, Black acre thall be ttill holden of him
b}: priority, the aflignee of the lord by priority fhall take advantage
of 1t as well as the grauntor.
_ But if the tenant had aliened Black acre to another, and acquired TempsE.1.gard.
it backe againe, yet fhall he hold it by pofteriority, for now he 134.F.N.B.
koldeth White acre, per antiquius feoffamentam; {o as the feeffcment 2:42" i{ 1”3 li'{ i
cf the land (as hath been faid) doth make the priority, and that 4;_r}3bz’;zm_ﬂt'
feqﬁe_ment muft be underftood of the immediate feoftement, butthe , E. 2. gard. 2.
priority of the land doth attend on the feigniory, into whofe bands 7E.3.11.34.35.
locver 1t commeth. 13 E. 3. gard. 3g.
‘If'.there be lord, mefne, and tenant, and the mezfne hold by ISEE‘ 3'123‘ 2"
priority, the tenant in a writ of mefme doth forejudge the mefne; Z; ‘é?é.lga‘rd.} 1 xé:
1 this cafe the mefnalty is extin&, and the tenant fhall be anfwer- 14 E3. gard. 37.
ablc.to the lord, 7o eifidemn ferwiciis et confuctudinibus que prius facere 33E. 3.ibid.12.
dbiit pradidzus medius 3 in this cafe the tenant fhall hold by priority: ¥ I%B 142 2
1{31‘ L. he fhall hold per antiquius feoffamentum ; 2. The mefne 1n 13 k. 3. gard. 35
WPPSﬁtlon of:law was fz}id to hold the land. 3. The ftatute of
ﬁlrﬁ:i’.%]t{lt give the forejudger, provideth that he fhall hold by the
ﬁ,“f_ilul.c?s’ and cuftomes, and in fuch fort, as it may be done

: Prijudicio alterins, and this fhould be to the prejudice of the lord

yI%mDFlt}f, 1f he fhould lofe that benefit.

the‘;n?;_ﬂl'lfwiihlment of ward the defenda.nt pleaded that the fat}{er of 7E. 3. 11. 34,
fervie ANt he d the mannor of D. of him the defendant by knights 35 ?—IEE- 3.1,
. €€, ¢t quod renuit * mancrium illed de Ipfo per antiquius feoffamen- 19'E4’_ - 3 37{:‘.
| ”{h qitam paler /}m.r tennit inancrivm de A. de modo REVENLE o and 30 '.3'3' $3 5.
- this was agreed to b d pl i X f JI}h i A
- Reofement he helcfb ¢ a goo bp‘ea without f{hewing o Wh OEE_ 31‘3- 3 7e
E blervation. y priority, but generally, which 1s worthy o [ 303 ]
) {
o olds land of B. by priority, and other land of C. by pofte- 8 E. 3. 7.
! 1 Y>» 30d inieoffeth D. of both: this cafe is out of this ftawute, 13 E. 3. 29

ccanf - e 9T
e he commeth to both the lands at one time, {o as he holds gf’:lg ]134.2?.71‘2

3 A 3 not Bi.,. gard, 115
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Weftm. {econd.

Cap. 17,

not either of them per antiguius feoffamentum, fed per unum et idom
feoffamentuizy and therefore if he dieth, his heire within age, the
lord which firft {etfeth the body in this cafe fhall have iz,

- C A P.

E’J‘V 2tizeve juflic’ (2) non admittatur
= de cztevo cffonsuim de iinalo [eétr (1)

. . A
ade tevencnla tin esdeint comitati (), 1)z

/
7y qint fo facit effoniariy veraciter fit
injiraaSy gita ft excipiatur a petente,
¢oacd tenens non efl infirmus, nec in
15 flateg quo minus venire pofuit co-
ram jofliciariis, admittatur cjus ca-
[unmcia, Bt fi hoc per inquifitioncm
conuinct P iovity, vertatur zllud efjo-
suam i defaitam.  Nec jaceat de ceo-
tero 1llud effoniuin in brevi de rello
suter duss clamantes per eunden de-

Jeeafunr (4.

X VII.

N the circuit of the jufticesan ef-
foin de malo let: ihall not be from
henceforth allowed for lands in the
{fame {hire, unlefs he that caufed him-
felf to te efioined be fick indeed; for
If the demandant cxcept, that the te-
nant is not {ick. nor in fuch plight but
that he miay come before the juftices,
his cxception thall be admitted. And
if 1t can be fo proved by enqueft, the
clioin fhall be turncd to a default.
And irom henceforth fuch efioin fhall
not lie in a wiit of right between two
claiming by one defcent.

(Fitz. Eflvin, 176, 186, 187, 188, 189, 190. 152, 193, 194. 196, 197. Regift. §,)

Sce Marlb. e, 12,

We have before in generall {poken of the five kindes of efloines,

but referved to fpeak more particularly of this kinde of efeine
a. nralo ledti in the expofition of this chapter, asin his proper

pl.ceo,
20 . 3. efivine
29,

(1) De malo lef2i.] 'This efloine differeth from all other kindes
of ¢fivines, for this efloine lieth only ad certum diem, for he ought

to appeare ad primum diem, (e, et ad tertiwm diem il avera f{ﬁ’

tﬁf 126,

And in this cafe he f{hall have two efloiners, and the one
fhall caft the efloine, and the other fhall {eare, that he faw the

party ficls, &c.

The mifchicfe before this a& was, that the adverfe partie could
not take i{ue, that he that offered to be efloined 4k malt f’ﬁ'éff was
in health, and not fick, and try it by a jury; but it was mqlﬂtredi
by fuure knights retourned for that purpofe by the {heriffe, /1 fuer

languidus ant nop, and if they

tound that he was not languidis, then

h= theuld have fifteene dayes after to appeare, fo as the party '*‘i"'?‘;’
delaved thereby fitteene dayes, and all the time Qefore,andtps
was mi‘chievous: foriemedy whereof this act provideth, that m;
party fhall take iflue, that he 1s not Janguidus, which if it be fo foun

3 Y1, 2, =floine
1306,

1t fhall turne to a defaulr; and if it be found that y
then he ought to have time to appeare a yeare and a day, an

he 1s fa?zgufa{;‘:.r,
E.-

- . ; ¥ f.
fore he commeth out, he cught to have a wrnt de lzcmmi’/:‘rg;"‘:;;
(c. as it appearcth by the authorities cited in the expofition
faxd 1z chapter of Marlebridge.

(2) Lu fzimrrf?jzf/?ic’.]

-+

Although juftices in eyre are here part-
cu'arly mentioned, yet this aft being a beneficiall law

to oufte
delayts
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delaves is taken by equity, and doth extend to the court of common

leas.
F 1) * De malo le?.] Suflicient hereof hath been {poken, onely

-

this may be added that this cfloine lieth not for an attourney,
jor no effoine fhall be caflt for an attourney but the common ef-

{oine oncly. .
(3) De tenementisin eodern com’.] This efloine de male le2i doth 35 H. 3. effvin

onelv lic in a writ of right right, and not in a writ of right in-his 19%.
nagure,
(4) Clamantes per eundern defcenfum.] This effoine de malo le&i 15 H. 3. effoin

is wholly oufted in a writ of right between two claiming by the 191> 192. 194.
{fame defcent, 20 E.. 3. effoine

. 27.
As between two parceners either at the common law or by cuf-
tome, &c. But if one coparcener claime the land by feoffement
made bv her auncefter in fee, now 1f the other coparcener deforce Bra&.l. 2.fo0.66,

her of thisland in a writ of right brought againft her fifter, the may BﬂFEmﬂ: fo. 190.
be efloined de malo lei?z, and {0 between two brethren: fo as this II"3N h"f;m; 51.

ftatute s intended where they claime the land ger eunden: defeenfum,
and not where they derive their blood onely por eundemn defcenfim;
for in the cafe put before where they claime by feverall titles, they
may joyne the mife by graand affife, or by battell, which they can-
a0t doe when they claim by one defcent.

CAP. XVIII.

C‘ UM debitum fuerit recuperatum \V HEN debt is recovered or

(1), vel in curia regis recogni- knowledgedin theking’s court,
ium (2.'y vel damna adjudicata, fit de  or damages awarded, it fhall be from
c@tero in eletEione illius (3) qui frqui- henceforth in the eleCtion of him that
tur pro hujufmeodi debitoy, aut damnis, {ueth for fuch debt or damages, tohave
Jequi breve quod vicecam’ fievi faciat (4) a writ of fieri facias unto the fheriff
de terris et catallis debitoris, quod vice- for to levy the debt of the lands and
com’ liberet ei omnia catalla debitoris, goods; or that the fheriff thall deli-
( cxceptis bobus et afris carucee) (§) et ver to him all the chattels of the debtor
medietatem terre fuez (0), quoufgue (faving onely his oxen and beafts of
a’a&szzfm Juerit levatum (7) per ratio- his plough) and the one balf of his
nabile procium et extentim (¥). £% /i land, until the debt be levied upon a
¢jiciatur de illp teneincntoy habeat recu- reafonable price or extent. And if
berarve per breve nove diffe fine, et he be put out of that tenement, he
Pofica per breve de rediffeifina (9), /i fhall recover by a writ of novel dillei-
hecelfe fuerit. ‘ fin, and after by a writ of redifleifin,

if need be.

. glﬂtﬂ: li. 2. cap, 55, See the firft part of the Inflitutes, fe@. go4. verb. per Elegit. (Hob. §7e
s bulitr. 320, Dye., 306. 373, 3 Rep. 12. 4 Rep. 65. 74. 5 Rep. 87, 88. go.. Fitz. Extent, 134

Fiiz. Procets, 1. Fitg, £ i
VL. » . . J:‘.J'L t. » » . 6. 66. 3 &*n l{. ﬁ- p A 27 Re lﬁl ) . CIO- Carl
4 2 Leon, 3:? 38.) Z. Lxccutl. 35-37- 41+ 4 5y &ts Ralt, 72 327 E 09

3 A4 = At
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Weftm. fecond. Cap. 18.

At the common law where a fubject {ued execution upon 3
judgement for debt or damages, he (hould not have the body of the
defendant, or hic land in execution (unlefle it were in {pecial]
cafes,) and the reafon of the law was : that the body in cafe of debt
fhould not be detained in prifon, but be at hberty, not onely tg
follow his owne aifaires and bufineffe, but alfo to ferve the king
atd his country when nced fhould require; nor to take away the
pollefiion of his lands 1n that cafe, for that would hinder the
followivg of his hufbandry and tillage, which 1s fo beneficiall to the
commen wealth, whereof you may rcade at large in fir Withiam
Fierberes cafe,

Lu: by the common law he fhould have execution in that cafe
oncly of his woods and chattels, and of his corne, and other prefent
profit that grew uron his fand, to which purpofe the law gave him
two feverall writs to be {ued within the yeare, one a levari facias,
vhercby the theriffe was commnunded, quod &e terris et catallis ipfius

I levari o, and the other catled a fieré fac, which alio was onely
(375" Z‘r: /e s £l CRle f?f’:*:.."'-

MNow the coinmon law being underftood, let us peruie the words
of the aét.

(1) Cuw debitum fuciit rcr:;pm*atum.] That 1s, by judgement
in an a&ion of debr, or any action wherein damages are re-
covered., _

(2) Aut recegnitum.] That 1s, by recognifance knowledged in
any court of record that hath power 1o receive the {ame. |

I+ two do knowledge a recognifancg of C. L quilibet eorun: in fo-
lido, that is, joyntly and feverally, the conufee may fue feverall

Jeire fac’ againdt the conufors upon this recognifance.

A fpeciﬁll recognifance may by exprefle words binde the lands of
the conufor in one county onely,

(3) St i eledicne tllins.] This elc&tion fhall the executors )3
admmifliators of the plaintife, or recconufce have, albeit they be
not named : and o likewife fhall the fucceflor of the conufee have
alfo ¢ but the executors fhall not have execution of the judgf:ment
or recognifance in the time of the teftator, within the yeer, without
{oing a siire facias; bucotherwife it is of a ftatute, &¢. :

When the plaintife or conufee prayeth an elzgit; the entry 13
quod elegit fibi excuticucm fieri de omnibus carallis, et mt’a’:ez‘fzfe terres
and the writ of elegit 1s ac cum iders H. juxta flatutum inde ed{t:: G
(meaning this flatute) elegeris fibi liberar: pro pradiét’ 20- lzb:l;ff
cuinia catalla, et medictatem terree ipfus R. And tl:lﬁ‘l‘ﬁfﬁre arter I_ =
fuing out of the ¢/yiz, the plaintife, that hath a judgement 10 af
aclion of debrt, cannot have a capias, &c.

(4) Fieri facias.] Here under thefe words 18 alfo the
lewar: facias included. S g

(3) el quod wicecom® Liberer. ei wmnia catalla, excep! is bobus ef !f?ﬁ 7
carnce.} 'l he maior and aldermen of L.ondon take 2 recﬂgm;qqe.
of z2co pounds to the chamberlain of the city of London, an }T:
{uccefifors according to the cuftome for orphanage money; 10! .11
cale the charaberlain for the time being ‘mdy fue out d precef}}f?} ?:t
thhe nature of an elcgzr to a ferjeant at mace, and mimfter Ofliais
court to do exccution upon this act: and albeit the \?Ofds ! by
ftatatc are, guod wicecomes liberets yet being a beneficiall ]ajhthcﬁl'
equity 1t 1s extended to every other immediate officer 10 €V, ¢
court of record,

writ of
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2 Tf the chattels be fufficient to pay the debt, and {o may appear

to the fherife, whereby he may {atisfie the debt,: then he ought not
«o extend the land for the I:eﬁdue; and all this appeareth by the
wiit of elegit framed upon this at.
" (6) Et medietatem terre Jue,] P This is to be underftood of the
Lalf of fuch land as the defendant had at the time ‘of: the._]udgement
' or of the recognifance knowledged, unlefle 1c be conveyed
away by frand and covinto deceive his creditors, contrary to the
{fatutes 1o that cafe provided. + |

¢ A man doth knowledge a recognifance of 100 pounds to be
paid at five dayes; prefently after the firft day l_le may fue an elegiy
ypon this at for 20 pounds, and have the moity of the land deli-
vered unto him and when the fecond day 1s pait, he may have ano-
ther elezit for that 20 pounds, and have the moity of the remnant de-
livered to him, et fic de ceteris; for they be in effet in nature of

feverall judgements in law, - .
* And upon th?fé wards, medietatem terre fuce, the fheriffe hath ex-

tended a term for yeers, and the like.

It is to be obferved, that the generall words of this at doth not
take away the priviledge which the law giveth to any perfon; and
therefore no elegit upon this act fhall be fued againft the heir of
the conufor during his minority.

Upon the equall conftrution of thefe words, ‘1f the conufor be
{eifed of Black acre, White acre, and Green acre, and after the
judgement given, or recognifance knowledged, infeoffeth A. of
White acre, and B. of Blackacre, and retains Green acre to him-
felf, in this cafe he' may have the moity of Green acre, and never
intermeddle with the reft: but he cannot extend the moity of the
acre 1n the hand of any purchafer, except he extend alfo the moity

giVﬂn,

of all the land fubject to the judgement, or recognifance; and if he.

omit any, the extent fhall be avoided in an axdita querela: for
whe:re it is faid in books, that each purchafer fhall have contri-
bution in that cafe, the meaning is, that {fuch extent of part
fhall be avoided, and all the land extended and equally charged;
and fo it is if Green acre defcend to an heir, the moity thereof
may be onely extended, without dealing with any of the reft: fo
hkewife if there be two or more conufors, the lands of them all
mult be extended; and hereof you may read at large in fir
}?lhmn Herberts cafe, all which are juft and righteous expo-
ttions,

(7) %&’?{/:rﬁw debitun: Suer’ IE"I)(ZI'H?)L] The efegz't framed upon thefe
W‘Ol;dsf laeh, tencndum ut liberum tenementum, q noufque debitum pree-
gz;‘? imde fuer' levarumy and yet whenfocver the party pay and
$}t]12ﬁc ]thc debt of rccordﬁ, he fhall enter into his land: and fo 1t 1s
t 1 e tenant by elegir is fatisfied by the ordinary extent, the
“hant of the land may enter, Bat ifit be in refpec of any cafuall

E:'gf:; to avoid the extent he muft have afire fac® in refpect of the
Thiinty,

(8) Pur
doth refey
t0 lands,

And hereby is

the elegit mult be
jceord,

rationabile precium et extentum.} Per rationabile precinm
to goods and chattels, and rasionabile extentun referreth

implyed, that this apprifement apd extent upon
found by cnquelt of 1z men, and {o returned of

That
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¢ Regift. 299,

b 19 E. 2. Exes
cut. 249. 2 H. 4,
14. 42 E. 3.11.°
42 Afl. 17. 3E.
3. Execut. 107,
10 E. 2, Execut,
137. 6E. 3. 15.°
17.7E.3.7.

3 E 3.15.17.
i7E.3. 18
j30E.3.26. 50. .
11 H. 4. 70.

9 H. 6. 53.
€16 E.2, Exe-
cut. 138, 2E. z,
ibid. 120. 16 E,
3. Fieri fac. 4.
F.N.B. 267. b.
Vide Mich, 3x
E. g. fos 50. b,
in libro meo per
Fither & Finch
den.

* [ 396 ]
31 Afl. 6. 38 Afl.
4. 1. 3.f. 173,
Sir GeorgeFlet-
woods cafe.
44.E.3.16. 7 H,
6. 2. 29 Afl. 379
29 E. 3 50- |
Sir William'
Herberts cafey
ubi fupra,

20 Afl. 37

29 E. 3. 500
Sir William
Herberts cafe,
ubi fupra,

13 E. 3. Scire
fac, 17. 21T 3
36. 17 E. 3. 43.
.:].6 Afl. tit. Scire
fucs 47 Ba 3. 110
31 E. 3. Extent
31- Rﬂgiﬂ. 299!
Fulwoods cafe,
ubi fupra,

Dicr2 Mar. 100..
liby 4+ fols 74
Palmers cale.
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7. 9. 22 All. 44,
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Weltm. fecond. Cap. 18,

That fhall be faid a reafonable extent, which 1s found by the pay,
of 12. men,and returned by the therife, and filed, and there ¢ap be
no re-cxtent granted upon {urmife, that it 1s more then the haif
value, or the like, becaufe it extendeth onely to a chattell in lapg; .
but before the extent be filed, the court may examine the caufe, and
if there be found fraud, deceit, or partiality, they may tay the
filing of that writ, and grant a ncw,

Jut fee 22 R. 2. 165, in dower, and in cafe of free-hoid in Hil,
13 L. 2. fol. 74. b. the cafle of the hofpitall of T, a sire fucis
oranted for the furplufage upon a return in value, and delivered 10
the therife by babere fuc’ ad walorerm, for that it concerneth an ip.
heritance, and fo 1t was adjudged. Note the diverfity, the
tenant by elegit may for reafonable caufe hold aver the ordinary
courfe of the extent, * by a reafonable conftrution upon th
itatute.

(9) Por brewe nove difiifina, et per breve de rediffeifina, &)
The words of the writof elegiz (as hath been {aid) are, tenendim ut
libeyrum: tencmentum, €5 c. becauie this fiatute giveth him remedy by
aflife, &c. bat he hath but a chattell, and no frechold; and there-
fore 1t 1s faid,ﬁ ejiciarur: and the writ {aith ﬁmilitudinar}f, ut liber
tencinent’, in refpect of the aflife, &c.

T'his branch doth give the adife to the tenant by elegiz, and yet
his cxecurors or adminiftrators fhall have it by the equity of ths
a€t; and {o thall the exccutors or adminiitrators of tenant by ftatute
merchant, and tenant by ftatute ftaple.

I have fcen a record of a judgementin the raign of E. z, that the
aflfignee of a tenant by ¢/iziz thould nethave an affite by the purview
of this ftatute.

Tenant by ftatute merchant of lands, which the conufor had
the right of his wife, brought an affife upon this ftatute, tne tenant
pleaded ancient demefne, &c. and {o found, &c. and yet the Plam-
tife had judgement; and the reafon of the judgement given In the
record is this, Licet mancrium preedild’ fit de antiquo dominico (0rona,
et tenementa in codem manerio exiffentia per parwum breve fantun ;"{H:
citabilia, et pradit’ Ranulphus Huntingfcld in cognitiont pradict
guam fecit prad’ 1. in_flatuto obligavit tenementa prad’ i Sfumimna €jif-
dem coguitionis, qua quiden oblizatio naturam eorundent r:e;'zeﬂ:entarm
won muiat, nec eft ad pracjudicium  domint, ant exharedationemn 1CHe

tum, exX Quo tenemenia illa per obligationen: pracd’ /&[ﬂmmada onerain

: Lo : ;
Sart ad certum tempus, poft quod tempus reveill debent pread Ranu p/Jaf

wxori fuc exonerata, tencnd’ wt prius, e, Conlideratun eff, e I

Dy this judeement three things are to be obferved; I. that{z_m 5
in ancient demefne may be + cxtended by the ftatute de ?{Imfg‘{z
ribus, anno 13 B. 1. 2. That ancient demefne 15 ¥ no plea mr}];qh
brought by tenant by ftatute merchant, upon this flatute. 3 n:
in an aflife of novel difleifin (which 1s sefinum :-3:;{6535:;3;: ) ancient
demefne fhall be tryed by the recognitors of the aflhie.
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CAP. XIX.

4

U M poft moriem alicujus decedern- WHE RIEAS after the death of 2

is inteflatt (1)y et -bligati (2) perfon dying inteftate, which
aliquibus in debito (3 ) bona deveniant  1s bounden to fome other for debts the
ai ordinarium difponend’ (4)y oblige- goods come to the ordinary to be dif-
tur de catero orainarius (5 :y ad re- poled; the ordinary from henceforth
fporendum de debitis oratenus bona  {hall be bound to anfwer the debts as
defunéti fufficiunt.  Eoa.m mods quo far forth as tae goods of the dead will
exceutores refpondere tenerentur, fi tef«  extend, in {uch fortas the executors of

danientum fectffent, the fame party fhould have been
bounden, 1f he had made a tefta~
ment.

(Dyer, 232. 5 Rep, 83. Fitz, Bricf, 822. Fitz, Exccut.77.)

(1) Decedentis Zuteffati.] There bedivers kindes of inteftates, one Lib. 6. fol. 67.
that make no will at ail, another that make a will and executors, bi”' M“?E Fin-
and they refufe; in this cafe he dveth guaft inteffatus, and thefe are hes tals.
within the purview of this aét; therefure the ordinary is the perfon
whom the law .ppointetn 1o have the charge or adminiftration of
the goods and chaitels of the party that dye b inteftate, or guaff in-
efiatys; and juftlv did the law in this cafe appoint the ordinary:
fprthe law prefumed, that he that had the care of hisfoul in his life
ume, would after his :icath have care of his temporall goods and
chattels, to fee them well difpofed and adimniniftred.

And this a&t was made n aflirmance of the common law, 17E.2.8r.822.
as hereafter upon the expofition of fome parts of the act fhall 24E.3.55 11 E.
appear. 3. Kxecutorsy7.

(2) £¢0bligari.] Thisis not onely intended of an obligation or f;; i:?qt;h'
deed in w.iting, but howfoever he was charged in law, as for rent 12, F.N.B. 120.
upon a leafe, or upen an afumpfit, or the like. lib. 5. fol. 33.
And after itis {aid in this chapter, obligetur de catero ordinar’, SNelings cale.
vf'here obligetur 1s not taken, that he thould be bound in an obliga- Dic:d Eliz. 247
ton, but that he fhould be charged, or {ub)~& to an ation. .
(3) = debito.] 'This a&t is not onely intended of that which 1s
properly a debt, but of all duties, covenants, or juft caufes of actions, [ 399 ]
fuch as might be brought againft executors.
t‘ie(4) J?S?h.? deveniant ad ordinarium difponend’.] Unlefle fome of
nargoﬁ .slor chattels came to the hands and pofleflion of the ordi-
carn)z t{f l\{aslnot to be charged by the ‘common law; but if they
debe. ’lndni] 1ands, and he would neither adminifter and pay the
Fonds ‘ uties hunfelf, nor commit them over to the kin and
5of the inteftate that would, the common law did charge him,

and - - . . . -
lo doth this a& which is made in afirmance of it.

Ifa man dye inteftate, and a {tranger taketh the goods, the ordi- ¢ H. 4. 18,

Eirgaglr;lall{mt have an aGion of trefpafle for taking of them (unlefle

trator bef enthem into his poffeflion.) But the exccutor oradminii-
tlore {eifurc may have an ation of trefpafie. _
Neither
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=y E. 3. ca. 11,
igE. 7. Admi-
nift, 20.& 24.

v H. 4. 18, F. tit.
Trelp g7. 25 5.
3. Ex2C. 103,
1102 71,

o Fi. 6,22,
F.N.B.gz2.n.
’i. com. 278,
TAril.3.2. 10X
H.43.72.1.b. 3.
to. 52, V3.
Snaibings cife,
b y2R.2 Ad-
snrintitrat, 2 1.

Lib. 5. fo. 2g.the
Princes cafa,

o L'z Dierags,
2.3;6. ib.  fo.
o Movie Fine
: hes cale.

21 L. 6. 30.
I‘:.E.3 qQuare 1on
admilit . Dier
13 Eliz. 3 50.
Reaift. 67.Capl-
tolum fede va-
cante fuccedit
epifcopo in erdi-
naria juri{dis-
tione. And this
is regularly true,
unileile it be by
prefcrintion or
compofrion,
Videli. g. 1. 773,
the dean and
chiapter of Nor-
wich cafe.

T Res 1T, 1T

-
-

R.2.& 0E. 1.
.:f.t.:!_;ud'-;. ik 3.
Yoxeeur. 177,
24 B3 52,

71 Hog. 52,

F N.B. r20.
Pl Com. 28a.
“*11R.2. Al

minttrat, 21,

Wefltm. {econd. Cap. 16,

N-ither can the ordinary have any altion of debt, covenant, o
any other aftion which belonged to the intefiate; but thofe to whop
tie ordinary commit adminifiration may have all thefe a&ion;
by the ftatute of 31 E. 3. but before that ftatute, there was ng
remedy by law given to the admiuiftrators to recover thofe things 1M
action.

2 But by the commeoen law, an adtion of debt did lye againft the
adminilftrators, but 1t was by the name of executors untill the fajg
tatute of 31 E. 3,

t It the ordinary take goods of the inteflate, being out of his
dincefle, he fhall not be charged as ordinary by this a&k, becaufe he
taketh them of his own wrong, and not as ordinary, in which rght
he 1s to be charged by this aét.

ftit be demanded what intereft the ordinary hath in the goods of
the inteftate, which come to his hands; it 1s aniwered, that he hath
fuch an mtereft as the admumftrator, to whom adminiftration is
committed durarie minnre wtate executoris, ad ofrics, commodumn, et utilis
bevlese iplues executoris, €t non aliter, Jei alio mode. So as the or.
dinary may adminifter for the good of the inteflate, but cannot give
the goods of the inteftate, or do any thing to his prejudice.

(5) Q&licetior de catero ovdinarins.} Ordinarius; this word mn the
aw of England, 1n the ufuall and common fenfe fignifieth a bifhop,
or he or they that have ordinary jurifdi€tion, and is derived a6 ordine,
to put him in nunde of the duty of his place, and of that order and
otiice that he is called unto; and this was the wifdom of antiquity,
that names of men i1n great places fhould put them in minde (as
often as they were named) of their duty: as the treafurer of Eng-
land to have fpeciall care of the kings treafurcs and they
that had places in the kings principall courts of juftice are called
jultices to put them in continuall memory to do juftice, e fic
CLIEres

¢ In this ftatute ordiuarius is not onely taken for a bifhop, but
every one that is 7z Joco epifopi; as gardeins of the {piritualtics, and
fuchas have peculiar and exempt ecclefiafticall jurifdiétion, and be
immediate officers to the kings courts of juftice : and not onely an
ordinary or gardein of the {piritualties, or others that be foco
ordinarii, that of right are within this adt, but allo fuch as
ufurp the place, and are in pofleflion by wrong, are to be charged
Ey this act.

d | f voods of the inteftate comie to the hands of the ordinary, fmd
he dyeth; althongh the words be {obligetur de cawicro orrz’iﬂ_ff?‘”ff]
yet his executors or adminiflrators fhall be charged in an action of
debt; for when this a@t bindeth the ordinary, by confequent his
executors or adminiftrators are bound. Butif the ordinary CO‘ﬂl{mt
adminiflration to one, and he taketh the goods into his pofleiion
and dyetl ne afion lyeth againft his executors. _

¢ If the ordinary take goods into his hands of the inteftatc,
after commit adminiftration, and the ordinary retaineth the go

. 1.
he thall be charged, notwithflanding the committing of ad
miniliratio.

and

0d51
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CAP XX.

UM jufficiarii in placito mortis

antecefloris confueverint admittere
refponfionem (1) tenentis, quod petens
non eff propinquior heres (2) antecef-
Jorisy de cujus norte tenementum petz~
tury et bhoc paratus eff per affifam i1n-
quirere : concordatum efly quod in bre-
vibus de confanguinitate, avo, et pro-
avo, que funt ejufdem naturce, admnit-
iatur illa refponfioy et inquivatur, et
fecundum illan: inquifitionem ad judi-
cium procedatirs

‘ N FHEREAS that juftices in a plea

of mortdaunceftor, have ufed
to admit the anfwer of the tenunt,
that the plaintift is not next heir of the
{fame anceftor, by whofe decath he de-
manded the land, and is ready to
enquire the fame by aflife; it is
agreed, that in writs of cofinage, aiel,
and befaicl, which be of the fame na-
ture, his anfwer thall be admittted and
enquired, and according to the fame
inquifition they fhall proceed to judges
ment,

Flﬂtﬂ, lil S. Ca. 8-.:

(1) Confucverint admittere wefponfionren.] Hereby it appeareth
that admiflion and allowance of the juitices ought to be hollen for

law, and {o it 1s afirmed by this a(t.

{:) E’z_{aadpeffw 12072 eﬁ prapiz:gﬂiur /Ja??'é’!.] It 1s to be underftood

that the entry in an aflife of mord’ brought for (example) by P.
sgainit R, of zo acres of land in S. is according to the words of the
VIt afifa wenit recognofeere fi 2 O. pater P. cujus bares ipfe eff,
Juit feilitus 13 dominico JSieo 1t de feano de 20 acris ferica cun pevtinentils
S, dic quo 0biit. Kt ? JZ 0biit infra 50 annos jamn wltime elapfos ante
tefle brevis. E¢ 3 Sz P. propinguior beeres gjus fit.

Thefe three points 1n this aflife of mordaunc’ fhall be inquired of 31 E. x. Mord:

by the recognitors of the aflife, albeit the tenant make default, and
10 1_ﬁ'ue be joyned thereupon : but fo 1t is not in the writs of aiel,
b:..‘:‘ija}el, Or cofinage; for they are no ailifes but writs of precipe quod
rodeat, and therefore if default be made therein, judgement thall be
srven by default, as in other writs of precipe grod reddat, without
'nquiry of any point of the writ: the threez points of the aflife are
-'1;'1?0‘1}1(3&6&11, the demandant affirming nothing, and the words of
‘e other three writs here mentioned are categoricall; precise A.
“f"j""i"‘: Jes Se. veddat B unum meffuagiem, e, de guo W, avus pree-
(& B - Cujus Larves ipfe eft, fuit _feifitus in dominico fuo ut de feods die
716 0DILt s NOW quod peteins ron e/} propinguior heeres 1s 2 deniall of one

of the poi_nt::-: ot the writ of mordaunc’.
rﬁ:nd 1t15 to be underftood that when the tenant pleadeth in barre
211}?? afiife, as matter of record, or a releafe, or warranty, or any
Other barre that i3 out of the faid three points of the afiife, there
;];j.][fj;f ”It b?c‘l:lﬂnf:th his plea with a/fi/a non, c. and therefore the
0 El_f-‘-mﬂm? Is peremptory, and the aflife fhall never inquire
J* Ay of the points of the writ; but when the tenant {aith, that he
m‘“"ilf to heare the reccognifance of the aflife, he cannotfay q/yz
» 1or that fhould be recpugnant to his owne faying; and if hee

fﬂ. y t‘ .l : .
y that he 1o ready to heare she recognifance
the

53.

4 E. 2.Mord.:3S.
3 E. 2. ibid. 4.
2E.3 9. g E. 3.
730. ¢ All. 3. 10
E.3.4.45 30E«
3.3. 2z Al 10,
5 Afl. 17. 14L.
3. Mord. 3. 29
Aflr.11. 39
Afl, 13. 40E. 1.
43

33 E. 3. Mord,

of the affife of one of 34. 27H.8. 14.
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12 . 2. Mord-
2nc’ 1C. 301, 3.
5. 33L.3.
Meord, 34

Weftm. fecond. Cap. 21,

the points of the writ, or traver{e one of the points of the wrj;, yet
the court ex officio ought to enquire of them all: and foit is it e
tenant pleade in abatement of the writ, or vowch, and the dejupd.
ant counterplead the vowcher, and thele plcas bee tried, or af.
judged for the demandant, yet the points of the writs fhall beg
enquired, and ought to bee found for the demandant, or ele |
fhall not recover.

Now the mifchicfe before this ftatute was, that in the writs of
atel, Defazel, and cofinage, the tenant was not admitted to plead,
that the demandant was not heire to L, vpon whole dying feiied
the writ was concelved, but he muft fhew who was his next heire,
which now by this aét he neced not to doe, but yet he may plead
the hike plea, as he might have cone at the common law as he did
in 6 B. 3.

But heare what the Mirrcr {peaking of this alt faith, Lefor: &
allowver un manner ae exception i femblable aclions ne fuit my miflisr
daver eftre ordein finon puritegl.pence desjiftices, car chsfeun afirmative
efi enconnterable de fon negarrve al peril 3.1 deliverant.

If the tenant faith, that he 1s ready to heare the recognifance of
the aflife, he cannot give 1a evidence that the demandantis a
baftzrd, but he ought 1o have pleaded the {ame.

(3) Adntecefferis.] This anteceffor in a writ of mordaunc’ is in-
tended of the father, mother, brother, fifter, uncle, aunt, nephew,
or niece of the demandant, and of no other.

(4) Rue funt ejufdem nature.} The difference betweene the afl-
file of mordivne’, and thefe three precipes appeareth by that
which hath been faid, and yetin fome refpect the words of this alt
that they be ¢jufdem natura are true.

For as the writ of mordaunc’ faith, S O. pater P. cujus hars
2pfe efty fuit feiftius in dominico fuo ut de feodo de 2o acris terra cun

pertinen’ in S. die guo obist. So the words of the writaiel be, De gui-

bus N, avus praaict® P. cujus bares ipfe eft, fuit foificus in dominico Ju
nt de feodo die quo obitt, Sc. _
(5) Et jicandizilliam inguifitionem ad judicium procedatzr.] Heren
is the difierence between this plea in afliie of mordaunc’, and the
other writs; for in the aflife of mordaunc’ the reit of the points o
the writ, as hath been faid, fhall be enquired. _
But in the writs of aiel, befaicl, and cofinage, the triall of thi

iffuc is peremptory, and thereupon the court fhall proceed tojudge:
ment as here 1s exprefled.

CAP. XXI

oy : _ e
T in flatuto edito apud Glouc® ‘N? HEREAS in a ftatute mace &
(1) contineatuiy, gusid ft quis dini- Gloucefter, cap. 4. 1t 1s COD”

Joriz teviam alicki ad reddend’ wale-  tained, that if any leafe his land t0

2T GUAN ST

partis ter’ wel majorisy, another to Py the value of the fourth

(vofEjuanr e ffatem fuerit @ folutione his hetry after the payment hatli cea :0
per bienntum ) aclionem petendt ten’ fic by two years, fhall have an action

- - ’ . » - - ;ﬂ!
wiis i an in dominico.  Eoedun modo demand the land fo leafed 1n demealls

] in
LGHA) =
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oncor datum ¢f? (2), quod i q:1s deli-
el ( 3) doimeao ]ﬂﬁ? ( 4 ) /_c’r‘c‘;z_i‘zzzm de-
bitum ot confaetunm per bze?mz.zm?, ha-
boat doniinus acltonzne petendy ten’ in

,,.{f;;;;rf}zj;;a (5) ﬁc’:?" tt.?/z:’ Z)rew.

Weftm. fecond.

400

In like manner it is agreed, that if
any withhold from his lord his due
and accuftomed fervice by two
years, the lord fhall have an aétion

to demand the land in demean by
fuch a writ.

Precipe A. gued jufle, & c. (0) reddat B tale ten’y quod A. de eo tenuit per
jale feruitiumy ct quod ad pred’ B. revert: debeat, co quod predicius A. in fa-
ciid” pracdiftum fervitinm % per biennium ceffavit ut dicit,

Et non folum in 1flo cafiy [ed 11 cafu

- - "i
de quo fit inentio in preediélo fiatuto
(rlouc’ flant brevia de ingreffu bared:
(7) petenti fuper heeredem tenentern,
et fuper cos quibus alienat’ fuerit hu-

jufnecs tenemeittii.,

°[ 401 ]
Glod’y cape 4.

And not onelyin this cafe, but alfo
in the cafe whereof mention is made
in the faid ftatute of Gloucefter, writs
of entry fhall be made for the heir of
the demandant againit the heir of the

tenant,and againit them to whom fuch
lands fhall be aliened. .

(6 EJ. 1. flat. 1. c. 4. Fitz. Brief, 249. 2569. 6 H. 7 f. 7. Fitz. Ceflavit, 1, 2,4
5

Tde 7, 8. 17, 21, 22, 30. 325 33y 345 35.45> 40. 50, 51.54. 8 Rep. x13. Yivz. Cetiavity 42, 1 lafts

154. Regifts 247.)

(V) Cum in flatato edito apad Glouce/?’, &c.] The ftatute of Glouc’
s mifvecited for [wel ejus hares] are not 1n that {latute.
1. Hereby 1t appeareth that the ftatute of Glouc’ extended

aucly, when upon the creation of the tenure a fece farme was re-
ferved, the deteinment whereof was more prejudice to the lord
then common and ufwall rents and {ervices, and theiefore that act
vas net extended by equity to other rents, or {fervices.

2. ‘T'hat albeit the ftatute of Glouc’ mentioneth a deed, yet if

the {ce farme be referved without deed, that aét extended to it,
for here in the recitall of the a& no deed is mentioned, fo as that
fatute is extended to all fee farmes.

3. Here it 1s 1a1d codem modo concordatum e/, quod [i quis deiincat
doming fuo ferwitium debitum et confuetum 3 and if the ftatute ot Gloug?
had not extended to fee farmes without deed, then fhould not 2
tefavit lie for other {ervices upon this aét, unlefle they had been
reierved by deed, by reafon of thefe words, eodem modo, £5¢.

. (2) Lodem mods concordatum eff, &c.] By thele words this at 1s
‘0 1ncorporated into the flatute of Glouc’; as the letting of the
land to lie frefh, the tender of the arrcrages, finding of furety, &c.
are o bs applied to this a& concerning other fervices.

._,(3) 04 quis aetineat.}] Thefe words extend as well to bodies po-
litique or incorporate, either fole or aggregate of many, as to
?ﬂmfap Perions; alfo to feme coverts and infants, unleffe the infant
;_“1""3 tae land by df.‘{:CQI'lt, and then alEhough the cgeﬂ'er be ..i“ hi‘S
me, he fhall have his age, for that by intendment of law ke knows
Not what arrerages to tender. |

. f 2 villein {eife and the lord enter,
‘1€ lord for the cefler by the vilein.

. E;E) D_G-‘wffm Juo.] 'l his is not intended onely of a Tord that hath
f»‘ftatcat?‘m tee-fimple in a feigniory, but of fuch alfo that have an
‘11 + - . * *
Wie, orany citate for life derived out of a fee-fimpie; but he

no ce¢ffavit fhall lie againft

in

2 E. 2. "'..?.E:i

4 E.2.Cui in
vita 22, Iib. 5.
fo.44. Witting~
hamscaf:. ii. g.f.
85. Combs ¢afe.

24 E. 3.bre. 924+

32 E. 1, ceffav,
29. it E.2. cefe |
favit, 13 B.2.

1bid, g2, S K. 3.
receit 36, 43 .
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e flavit 6o,

33 H. 6. 213,

12 [0 4, o ult,
~= F. 5 25.
Keowvey 104,
fo e 1] I.. 1.
gard 78, 1 11*1. 4o
3. DU dn2gn,
I;EE':. R. f‘i:]_ Str‘;_
Focker, cate.
25 . 5.4 b

“}\.L:. I{'_‘.Til.i -,
v . j‘

Regilt. 297

2c9. t. lib. 8.
:I'\j- I Iﬂ. l). BOII-
nians calc,

Weftm. fecond.

in the reverfion fhall not have acgffawvit agrainft the donee in tajle o
tenant for life, for he in the reverfion 1s not dominus within i
ftatute.

If the tenant ceafe by one year, and the lord graunt over i
feigniory, and then the tenant ceafe another year, neither of thep
is dominus within this a&t  Lib. 2. fol. 93. Binghams cafe.

S5e¢c the expofition upon the ftatute of Glouc” cap. 4. what fer.
vices arc intended within this ftatete, @:/x. {ervices annuall, as ren,
{uit, and the hike, and not homage, or fealty, or the like, for this
act faith per bicnnium, which implieth annuall {fervices. Dut thi
alt extendeth not to rent fervice created upon 4 fee farme, bt
a ceflavit upon a fee farme mult be conceived upon the ftatuge
of Gloucefter, for which purpcle there be {everall writs in the
Regitter.

(5) 1In dominico.] It was the wifdome of auncient parliamant:
to compnrchend much matter in few words, as 1n this cafe, if the
tcnant made a leafe for life. or a giftin taile, and a cefler was by
two yeares, in this caie a cgfawvir thould be brought againit the te-
nant tor life or in taile, and {fuppofe that he in reverfion did hold of
him, and that the tenant for life, or in taile did ceafe: and {o if the
tenant was difleifed, and the difleifor ceafed, the writ of cefavit
fhould fuppofe that the difleifee did hold, and that the ddleifor did
ceafe: and likewife if the tenant by whofe hands the lord was teifed
of his {fervice made a feoffement in fee, the writ of egfavst fhould
fuppofe that the feoffec ccaled, and that the feofror did hold of him,
€2 fic de fimil:bus: and the reafon of thefe and the like cales was, for
that the lord by his ceffawit was torecover the land in dexiice; a:“ud
thercfore theie writs were framed and allowed accordingly: and for
the fame reafon, if there be lord mefne and tenant, and the tenant
peravalle ceafe by two yeares; the lord fhall have a cefavit agulnit
the tenant (for a crfawvit doth not lie of a rent) and {uppofe that tic
mefine ceafed. .

(6) [’r.;:.;;’f;'pc" A. ffmdjhj?e, &'C.] Here is the writ of cg‘ﬁwﬁ framed;
now the great objection upon that which hath been iaid, how the
cefier can be alledged 1 the tenant, againi‘t whom the prea
is broooht, and the tenure alledged in another, when the wilt
fo formed doth f{uppofe him, againft whom the cgfavit ¥
brought, to hold alfo of the demandant: the anfwer 1Is, that the
writ tormed by this act is put but for example, and {eeing that, if
fuch writs, as are above faid, fhould not be maintained, no ceffait
fhould be maintenable at all in thofe cafes, therefore they have
been adjudged to be good. . A

" Hlere is 2 writ in a new cafe framed by this a&, and thereior
the 28t is not to be recited, (as often we have obferved l.?eforc) but
the forme prefcribed is to bee pur{ued; but 1ina ceffavit UpON thf
{tatute of Glouc’, the ftatute is rehear(ed, becaufe there 15 10 forme
of writ prelcribed by that adl. _ ’

(7) Fiant brewvia de ingreffa hearedi.] A ceflavit 15 proper
called Jreve de ingreffu, when it is in the per, orin the po ¢
cul.

Certain it is that the heire ihall not have a cgfawit for
the life time of the auncefter, becaufe the heire cannot o
arrerages which the tenant in the cgfzwit hath powcer O [.Cl:e 0’
and therefore this act is to bee intended of a cefler in the o

Cap. 51

1
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e heire, otherwife the act fhould be contrary to atfelfe, which in

all EI{p{}ﬁtiOHS 1s to bee avoided.

and foitis of the aunt and neece, they fhall not joyne fora ceflér 33E.3. ubifu.
in the ume of the mother of the ncece, but for a ceffer in the time pra F.N.B. ubx

of both of them the eefawvit doth lie.

fupra,

Se the fiatute of 10 K. 1. fatutum de gamierto in Lendon, Vet._
j‘:f;gu;z Cba?‘tﬂﬂf. 122, where it 15 faid, fﬂ:ﬁ[d{ﬁﬂﬂ'!{?‘ de ga?ﬂ!t:’!fa, Fleta,].z.'éa.qi.
which 1s a kinde of cefavit, for gamel or gabble, or gabel in one of
+he {enfes is taken for cenfus, rent, &c. and gamelletturz is as much
t0 {ay, as to ceale, or let to pay the rent, &reve ds gamelletto in Lon- Coram Rege
din ot breve de ceffavit in biennium, ¢, pro redditu ibidem, guia iene- Pafch. 17 k.3

oicnta_fuerunt indifiringibilia.

C AP

C"Uﬂff duo wel plures tencant bof-

cum (1)y turbariam, pifcariam,
vl wite hupufmods tn comnunt (2),
abfgy e quod aliquis feiat fuumn fepe-
raley ct aliquis eorum facrat vaftum (3}
contra voluntatem alterius @ moveatur
ailig per breve d: vafla.  Et habeat
difendensy, cum ad judicium vencrit,
eieclionem (4) capiciai parten fuam
mocerto loco per wid’y et per wvifuin, ot

. en j . ] F L
Jacraiw’s ac affivnaiioncin vicinorum ad

nic elelt et juratorum : wel guod con-
,:.‘.F:.':zn“{S) gzmd ;;H)ﬂ caijz’u‘ dﬂ‘ CELedy
L f’:zgu/éfzm'f in befeo, turharia, ot aliis,
Hift fecund’ quod participes fui capere
‘vafm*:r'fzzz‘. Lt f1 eligat capere partem
fuani in certo loco, a rgnctur €1 locus
vaflatus (6) in Juam partem, Jecundum
quod fuit antequam vafFum fecit. LBt
ot tale breve 1n haoc cafu : Jeils cum A.

£l B. teneant bqﬁ:zzm Dre .«:':zdz'v{'ﬁ?a B.
Jecit wafium, €5,

r .
Sleta, e 1. ca, 110 See the firt part of the Inftitutes, 323.

90, 1 Infl. 200. Regift. 76.)

(V) Befeum, &c.} 'This a&t exterideth not to caitles, houfes, or
S aces for the habitation of man, fo
tommon might have had for reparation of them a writ 4z repa-

E)thf:r p]

reiione faciend’.
~(2)
Joynienants
and {o dg 0
seneralty of

1L Ixsp, 3 B

L

r one joyntenant, or tenant

Leneant, (¢, in communi, 8c.] Thefe words do include afwell

as tenants In cornmon, for both of them hold ix communi, 21 E 3+ 2Ge
ld books and records term them both; but though the *9 % 3- 3%

thefe words do extend to coparceners, yet in good

Rot. 139. Lona
don.

X K1T. [ 403 ]

‘VV HEREAS two or more do hold

wood, turf-land, or filhing, or
other fuch thing in cominon, wherein
none knoweth ais feveral, aird fome of
them do waite againft the minds of the
other, an attion may lic by a writ of
wafte; and whenitiscome unto judge-
ment, the defendant fhall choote either
to take his part in a place certain, by
the fheriff, and by the view, oath, and
aflignment of his ncighbours {worn.
and tricd for the fame intenit, or clic he
fhall grant to take nothing from
hencceforth in the fame wood, turf-
land, and {uch other, but as his part-
ners will take. And if he do choofe
to take his partin a place certain, the
part wafted fhall be affigned for his
part, as it was before he committed
the wafte. And there 1s fuch a writ
in this cafe, that is to fay, czm A. &
B. tenent bofcum pro indivifo, 5. fecit

vaftum, e,

2y Ed. 3. f. 29, Fitz. Walte, 25

Regift. 76. 23
H.7. Kelw. g%
F.N.B. 127. ae

27 H. 3 13.

conftru&lion
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F.N.B. 49. 35.4.
~1 E.q. 20,

3 E.Zl ‘%faitﬂzs-
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=1 F1. 8. cap. 1.
rflf H. 3- CJPl 3::

Weﬁm. fCCODda Cap. 23‘

conftrultion they are not within the purview of this a&, becayf
they were compellable to make partition; for this a& extends
not to them that had remedy by the common law, ashath beeq f33
before.

"This word [ zeneant] doth imply a free-hold at leaft.

A parfon of a church being tenant in common with another fha))
nave an altion of wafte upon this ftatute; and it is holden, tha ap
altion of walte upon this at is maintainable between joyntenans,
or tenants in common for lives, and yet the words of the writbe,
ad exbazredationem.

If woods be given to two, and the heirs of one of them, he thy
hath the fee fhall have an aftion of wafte upon this flatute, for no
other adtion of wafte he can have.

But if wcods be letsen to two, the one for life, and the other
for yeers, they are not within this ftatute, in refpelt of the {aid
word seneaznt.

(3) Faciat waffum.) What thall be {aid waite or deftru&ion inz
tenant for life, &c. thall be faid wafte within this a¢tt.

Habeat defendens, cum ad judic® wenerir, electionem, &c.] Here
the defendant hath ele€tion, either to have his part in certain, and
to take the place wafted as part thereof, or that he findeth furctyto
take no more then belongs to his part.

And the defendant hath at this day a further eletion, eitherto
have an ation of wafte upon this adt, or a writ of partition by the
late ftatutes. |

(4) Concedar.] 'Thatis expounded, that he finde fuch convenient
furety, as the court fhall allow of.

(5) Affignetur eis locus waffatus.] This is not literally to be
taken, for 3t may be, that the place wafted is more than his portion,

therefore it muft be underftood of fo much as belong to his
part.

CAP. XXIIIL

H ABLEANT de catero executores EXECUTORS from hencefortt

(1) breve de compoto, et eandem

aflicnem, et

fhall have a writ of accompt,and
proceffum (2) per illud thefame actionand procefs in the fame

oreve, qreale habuit mortuus, et hbabe- writ as the teftator might have had if

ret 1 wixiflet.

~E.3.02. 19 L.
2. Account g6
F1.1 T y
heze ALV, 3. [0
2. n libro meo
IN A Count.
¥F.N B o1x7.b,
38k 3.7,
31 Et- 31
Aceount 57,

he had lived.

(Fitz. Executors, 97. 4 Ed. 3. c. 7. 23 Bd, 3. ftat. 5. ¢, 5.}

By the common law executors fhould not have an ation of ac-
count for an account to be made to the teftater, becaufe the acci™
refled in privity : for remedy whereof this aét was made; b“t,ﬁ;
Jegein mescatoriam an aflion of account did lye for executors o
{ucceflor of a prior, or the like fhould have an ation of accour!

( I) Exue. (o1 *]



Cﬂ P-l' 24-'
(1) E.x'fc‘fdz‘i?}‘“.]

of 31 E. 3.
exccutors till the ftatute of 25 E. 3.

~firmance of the commaon law.

Weftm. fecond.

Adminiftrators had no a&ion untill the ftatute 31E. 3.cap. 11
No altion of account was given to the executors of 25 % 3. cap. 5.
But this a& of 25 E. 3. as to

the aftion of debr, covenant, &c. therein mentioned, i5 but in

404

Pl.Com.286,
237. 10 E. 2,
Execut. 100.

(2) Eandé atiieng er procgflim.] The heir in focage dyeth before
thc age of 14, his executors or adminiftrators fhall have an a&ion
of account prefenuly, and yet the heir himfelf fhould not have an
aftion before 1.4, but the ftatute f{aith, candems alticnem, and not ad

£l IE?)IPHL

CAP.

/T N cafibus in Guibus conceditur breve
[, : . .

dz cancellaria de facts alicujus, de
catery nen recedant qierentes a cir’
(2) regis frne remedio (1), pro eo quod
teirinent’ transfertur (3} de wuzo in
aliun,  Et in regiftico de cancellaria

(4) ionz eft inventum aliquod breve in

iy caju [peciale, ficuti de mnuro, domo,
wwrcato (§)y conceditur breve fuper
tn qui levavit ad nocumentum (6).
Lt fo transferatur domusy, murus, et
ns funilia in aliam perfonam, breve
it deneget’ : fed de catere cum in uno
tJu conceditur brevey in confimili cafi
Ll vemedio indigentey ficuti prins,
Fat bireve (7). Queflus eft nobis A. *
712l B tnjufle, &3¢, levavit doamun,
wAruily mereatunt, et alia que funt
G\ nocrmentun liberi tenement’ Ju.
L [ hujufinodi levata ad socumentum
ransferantur in aliam perfonam, de
‘alerg fiat breve fic : queftus ofF nobis
g. qued B. ¢t C. levaverunt, J¢,
E; ;fo.;fl /g0 ﬁf;’tl‘h p.:ff:féna (8) alicujus
» efr:e (9) Fecl: 2evie porcyz‘ COMNINU=
*fEH?»*H paftur’ per breve nove diffcifince.
) t’ﬁ{iﬁ}u;::fz:{ de f'a:z‘:f'ra recuperet fuc-
4em per 5?”8‘?); ; H;} WA 0 e
Sufnsds e queod permittat, licet hy-
_ ve prius n cancellaria non

JT ;‘_“"”f conceffum.  Eodem  mods Sicat
iﬁ tfff;szt‘m' breve utrum aliquod tenem’
- Hoera eleemofing alicuius ecclefice
vel late Jeodum, tal . d ,
irege s >y tale Jfiat de cetero
f rum (10) fit libera elecrmofina
405 ] talis

XXIV.

N cafes whereas a writ is granted
out of the chancery for the fact of
another, the plaintifts from henceforth
{fhall not depart from the king’s court
without remedy, becaufe the land is
transferrad from one to another. And
in the regifter of the chancery there
is no fpectal writ found in this cafc,
as of a houfe, a wall, a market, but
the writ 1s granted againft him that
levied the nufance. And if tne houfe,
wall, or fuchlikebe aliened to another,
the writ {hall not be dented; but fro;n
henceforthy, where in one cafe a writ
is granted, in like cafe, when like re-
medy falleth, the writ {hall be made
as hath been ufed befere: gueflus ¢
nobis A. quod D. inmjufte, ¢, levauit

domum, murum, mercatumy et alia que

funt ad nocumentum, &c. And if fuch

thines levied be aliened from one to
another, the writ {fhall be thus: guefus
ef? nobis A. qusd B. et C. levaverunt,
(o¢. In like manner as a parfon of a
church mayrecovercommon of pafture
by writ of novel diffeifin, likewife from
henceforth his fucceflor thall have a
quod permittat againfk the difleifor or
his heir, though a like writ ware never
granted out of the chancery before.
Andin like manner as a writis granted
to try whether land be the free alms
of fucha church, or the lay fee of fuch
a man, even {o from henceforth a writ
{hall be made to try whetherit be the

3 B2 free



4073 Weﬂ:m. féCOHd. Cap' 24,

2

talis ecolofiey wel alterius ecclefieey 11
cofi que libera cleemofina unius eclefice
transferatur in pjfeffionem alterius ec-
clefie. Bt guoticftunque de catere
evenerit (11) en cancellar’y quod 1m
wnp cofu reperituv dreve, et in confi-

-u

=il cafa (12) cadente Jub codenz jure,

oF jif?sz'ﬁ imdi;cnte Yoruediv neit reperi-
tur : concerdent clevicr {13) de cu-

cellaria in brevi faucicndo, vel atierni-
nent guorctes in proxinum parliamen-
2imr o ef foribantur cafusy 1 quibus
concerdare non poffunty et referant cos
ad proxtmum parliamentum (14.) ¢ et de
confenfu yurifperitorum fiat breve, ne
coniingr? de catere quod curia domint
vegis deficiat (15) conquerentibus in

grftitia perguireinna.

L]

frec alms of this church, or of another
church, in cafe where the free alyg f
one church Is transferred to te pof-
feflion of another church. Ang wle..
{oever from henceforth it {hall foreye
1n the chancery, that in one cafe g wyit
1s found, and in like cafe falling yp.
der hke law, and requirine like e
meay, 1s found none, the clerks of the
chancery fhall agrce in malking the
writ; or the plaintiffs may zojourn it
until the next parliament, and let the
cafes be written in which they canngt
agree, and let them refer themfelves
until the next parliament, by confent
of men learned in the law, a wi
fhall be made, left it might happen
after that the court fhould long time
tail to minifler juftice unto complain-
ants.

IRAat. 4~%. Raft. 4431. 6 R. 2. c. 4. 9 Rep. 55, Raft. 38, Regift 320 Raft 419, Cokerla
~9¢. 312 BEd. 3. 37. Rt 123, Fitz. Enty, 3. 7, 8, 10. 61. 64. 67, 68, 69. 74 1 Inft. 54.b.)
& AL 5. Tefore the making of this a&, anaffife of nufans did notlye againf
SN 3 30 him that levyed the nufans, and againft his alienec; fo asby tae
< I 3.4 40 T, 13 - £ ¢l ! d *, th q‘;f“ [ {, failed: d he, to
sol. 351_ e allenation ol 1he wrong aocer, the a;..l e 01 nL} ans faie _. 1n )
vuddocks cale,  Whom the nufans was done, was driven to his guod permittat (Wil

vras a writ of right in his nature, wherein was great delay) agzint
¢he alienee; and the reafon thereof was, for that there wastd
writ of affife of nufans in the Regifter, but that fuppofed
that the tenant in the ailife /Jewawis, which is remedicd by thy
act.

(1Y De cawtero non vecedant queventes a curia regis fin€ ?'c‘ffff'ﬂ‘}f"*]
'S i alon

-

'This 15 an ancient maxime cf the common law, and the re

thereol 1s, we curia rqgi..r c:?c'ﬁfcrgf IH j ;ﬁ;‘_ﬁjﬁ g_x-/;jécmfa, {o as 1 one

court or other the partv 1njured fhould have juitice.

Fraft. 1. 4. fo. (2) A curia, &c.] The makers of this aét knew well, Eh_ h
2 6E. 2. AL party injured by the nufans, albeit the wrong doer made it 10 i
g Boeiay e 4o Gon ground, yet might the party grieved (albeit

i . .
Iz fot.381.  houfe, wall, or other nufans, not onely when it was 1n the
Penrud, caies the wrong doer, but in the hands of the alienee: but this?
give the tenant of the free hold as fpeedy a remedy by las
) aiife of mowel difeifiiz, which was ever counted feflin e o
{ 4C0 ] and yet if the wrong doer reform the nufans before th_e ?11 ;rt}f!
gf.rc.cz' _pm*mifmt brOUght,,. the acdtion l}fcth not; howbeit, if td:nfagfij
had any particular loffe by the nufans, he fhall recovet s
thercfore in an aftion upon the cafe, #e querentes recederts i
fine remedio. ‘ _
(3) Temmentum transfertur.] T ransfertur. 18

!
o pencril
. a mor¢ § iy
word then alicnetur, for alienare 1s regularly 1mnien

1 of the &t ¥
ded of ¢ thl:i

!
i

at the |

!

|

J

|
|

he had but M

: 435 - e it
o B 1%4. . citate for yeers) enter and abate, and demolifh the nufans, be ]

o hands of |

& dothj
vV, a5 iS thci

pemedinty



Cap. 24 Weltm. fecond.

the party
e{cheats, au
nufans w

unt 2s 2 wrong doer, and the neece as a tenant of a moity, which

moit'
d}'e fﬂ'i {.Cdl . . . .
’ reoiflvo de cm:feffﬂma.] ‘This 15 a book of great

(;) I}I ] . .
gnt:q}uit}’ and authority in law, whereof in another place I have
{poken,

(5) .De nercalo. Hf:re it is to be obferved, that if one ha_th a
market, eicher by preleription, or by letters patents of the kmg,
and apnother obtains a mark<t to the nufans of the former
markat, he fhall not tarry till ne have avoided the Jetters patents
of the latter market by courfe of law, but he may have an aflife of
nuians.

Note there be words in the grant of a market, 712 guod non fit ad
socierientom altei-tus mercati.

And note that fairs are taken within this law, for every fair is
a market, but every marketis not a fair.

a Now 1n what cafes a fair or market fhall be {aid to be levicd to
the nufans of another, you may read in oanr old and latter books,
this onely that hath been faid 1s fufficient touching this peint, for
the underftanding of this act. .

(6) Levawit ad nocumentum, &c.] B A grant of a fair, &c. NiA
Kral pocumentum feriavum wicinarum, where ad nocumentunt feriarum
i« put but for example; for if it be ad aliguod damnum, either of the
king, o fubject in any other thing, the fair fhall be revoked.

¢ Nocumentum eff triplexy 1. publicum five genevale. 2. Comunune,
3 Privatum_froe jpecrale.

Piblicam, ad nocumentum 10tiuns 7egIL 3 COMMUNLs ad commune #nocu-
et rn :rxr:f;;ﬁ:u.:z‘i.‘f.’f;; p:-f-vmz.:m,to ol hOllfC;. d mi“: S:c.

“lt 15 true that a private nufuns may be committed three
mauner of wayes; wiz, Laciendo, non facieido, permitiends, et non
Jerniite o,

¢ By this word fewawit, and thefe words in the beginning of
the chapter, de yulto alicuzis, 1wt appeareth that this act oncly ex-
“ndeth t0 nulinces that are committed by doing or dittarbing;
iar, for not doing no afiife of nuians lycth,
Cife, :

f Though the word /fevawvit is onely here, and in the writ (hevein
mentioned) ufed, yet exalizwis, decxaltavit, obflruxit, obffupauvit, arc-
lauut, fff"U:?rtz'f, Je. nay preffrawvit, which 1s the appofite to levavis,
&C. are within this aét,

A7) Cumt in wne cafie conceditur breve, in coimili cafu fimili remedio
ndigite, ficuti
Cerning this rule,

(8) Ecdens mods Jrcuti perfona, &c.] 8 A parfon of a church fhall

havea gusd permirtat of a common in the right, and alfo in nature of
parfon had an inheritance in the com-

4 mordane’, &c. becaufe the

Bon1n the right of his churel.
But of

diftifor
did e 1y

3B 3

but transferre comprehendeth alfo adts 1n law, as defcents,
d the like: and therefore if two copa:ceners levie a
pon their ground, and one dye, fo as her part defcend
0 her hcir, the afliie of nmufans 1s maintainable again(t the

v is transferred, but not aliened to her, and fo if the alience

but an attion upon the

prius, fiat brewe.] Sce hereafter in this chapter con-

a nufans done in the time of the predeceflor againft the
or his heire, being an injury and wrong, NG guod permitiat

L that Cafe b efore this ftatute, as it plainly appeareth by t:h':gst
a
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r, Part of the
Inftitures, {o6%.
TOT. 274.
Preface wothe 2»
pock of mny Ree

ports.

2 Bradt, s, g fUll-
235 Brit.{. 159.
Fler. . g£. co 28a
1+H.4 5,6.47-
22 H. 6§, 16.

© Pafch. 37 E. 1.
CoranmiRege, the
Prior of T'yne-
muths cafe.
Northumbes.
Crleta,llq.c27.
Glany 1. g ¢at
311. Mo1g can 34a
ig E. 3.

Bitre 17g.

“ Glanv. li. 13-
$le 144 &C.
Bract ii. ¢. fo.
272, &c. Fleta,
Laoc 18.22.26,
&c. Brituto, 71,
2 F. 4. 71.

11 H. 4. 813,
2g E. 3. 12,

$ Temps E. 1.
Al 422. 7E. 3w
56.3EL. .7 21.

5 Afl. 32 Aft 2.
42 Afll, 25. 13 E.
3.32. 3 E. 2,
tit. AL 373

5 H.2.1bid. 426,
3 B.7.1bide g4 5.
F.N.B. 289,284,
Regift. 452.

9 Aff. 19,

49 Ev 3¢ 27

% 13 E. 1. Juris
utrum 15. 30 E.
1. Quod permite
rat 10. 32 Z. 1.
ibid. 24 & tite
Common 24.
2T kot B -3741
tit. Quod pry-
mittat &, ¢.E. 1.
33. 43 E. 3. 2 5.
1 H. ¢ 3.
F.N.B.2g. c.

[ 407 3

"



4077 Weltm. {econd. Cap. 2,

aét it {elfe, and the reafon was, for that therc was no writin (e
Regifter in that cafe.

Rezifte 32, 33. (9) Perfona alicujus ecclefice.] Thefe words doe irclude vicgr
prebendaries, &c.and all other ecclefiafticall perfons which could
not have a quod permirtat in the like cafe before the making of
this aft; for private perfons, though they had but an eftae
taile they might have had a guod permittat, and therefore no
provifion was made for them, but onely for parfons of a churc,
and the hke.

Glan.l.13.¢c. 23 (10) Bivwe utrum.] A juris utrunm did lie at the common lay-

Brad.l.5.f.280. for a parfon againft a lay man, and for a lay man againft a parfon,

Br”"ﬁrfl":“" but no juris utrum did lie for one parfon againit another before

SN s c.19. thisaét, becaufe it was the right of a church and no lay fee. And

s26. 11 E. 2. the words of the writ at the common law were an fit laium feodun,

Jorisotrum. 3. T,

i{f‘::;[f:rrp;rémﬁtlgc If an abbot hath a parfonage appropriated to him, and aliens the

T PPt olebe of the parfonage, his {ucceflor thall have a juris utrusm, which

Cuftumier de
Norm. ca. 115, D¢ hath as parfon, and not as abbot.

a0 E. 3. Juris A_ Paf‘fm} or chaplain of a chappel, which comes 1in by admiflion
utrom s 1o H 3. and inflitation, fhall have a jurzs wzrum, becaule he hath no other
ivid . 16. remedy ; otherwife it is of a gardein of an holpitally a prior, and
ﬁf:-f*“?i:g T;-‘S' the like, bemufq they may have :1_wri1: .ﬁf_right- 1 |

1o R.2 ibid. 17, (11) Et guotigfeungue evenerit.j I'his 15 a moft excellent and

B a6 51015 ncccﬁflry rule, for before this aét the juflices did__ pun&uuliy_ hold
Yi- o« 3 ca1a, themielves to the writs in the Regitter, beecaufe they could not
Lio.s ..8,49. change them without aét of parliament; (as elewhere hath been
John Webs cafes yaid) therefore by tiris generall law it is notably provided jor ex-
vy g;‘t Intt. pedition and adminiftration of juitice, thatas often as 1t thouid hap
pen in the chauncery, that in onc cafe there is writ (in the regifics
of the chauncery) found, and in like cafe happening under e
{ame rignt, and needing the like remedy, a writ 1s not found, ket
the cl<rks of the chauncery agree in snaking of a writ, or adjourne
the plaintitfe untill the next pasliament, &c.  Butnow let us perule
the words.
31 E. 1.bre. 374« (12) Confimili cafe.] Although there be a fpeciail writ g]'auqdfﬁ
3% E. 3. 13- upon this ftatute, called by the particular name of 4 Wit £z confin
cafu, yct many other writs (though they bearc not the name) arc
. grounded upon this aét, as it appcareth 1m our bocks. |
Firft part of the (13) Concordent clerici.] And albeit that we have treated of this
Inft. {ect. G in another place, yet for the underftanding of thele words, fomc-
what fhall here be faid.
Lib.S.f. 4%,49.  'Thefe that here are called c/#icz, were at this time, and before
John Webs zaies called alfo magiftri cancellnria, and were aflociated to the lord chan-
‘;ILEE’ 13':' f;? 133 cellors of whom Fleta faith, Cui effocientur cleric fisa;.rrz;/.r‘i et f.}{'ﬁﬂﬂ;
T 3T gpelti, domino regi qurariy qui in legibug et ranﬁzc!zm’;méa! Ang »'m'?'f
10tztian babeairt ;J!;:fzia:'f.w, quUOrILNE officiun _/ft _);f[—ﬁﬁ!f;‘affﬂjﬂf.i‘, _3" ‘grfff'frfﬁ
conquerentium andirve et examinare, et e1s Juper 'y;:aff:af:én: inguriariin
oftcifarum debitum: vemediunt exhibere per brevia regis. o
And thele writs agreed upon by thele malfter clg&rks 'wem
Li. 8. ubl fupra. called wagiffralia, for diftinétion fake, between breaia ﬁwi'ﬂid
de curfie, and thefe called agiffralia, but hereof mere hath been i
in another place. _ 11 Jaw
E.2. Entry 8.  And one fpeciall note is to be taken, that this generat =

q E. 2. : 1
F.N.B. z06. f. extends not oncly to writs at the common law, but to Wil

‘ f
grounded uvpon acts of parliament: for example, the g;ﬁ;ﬂ:r
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writ of entry in cafe of alienation by tenant
-ndower, to be broughtin the life of tenant in * dower, which there-
“oon is cailed a writ of entry in cafie provifo: now upon thefe gene-
rall words writs have been framed i _carg/fmfh’ cafl, that 1s, where
renant by the curgeﬁe, or tenant for life dge alien, but 3t muft be
in confimili cafu with the flatute of Glocefter; for where that ffa-
.ute ipeaketh of a reverfion, a remainder is not iz confimili cafu, as
fome doe hold, that a reverfion ex affignationes. though it be but for

life, is within the act.

(14) ttermineil
Matters of great dificulty were in auncient time ufually ad-

journed 1nto parliament to he refolved and decided there,
whercof Braéton faith, O: aligua mova et inconfuetc emerferint,
gue HUngEaAMm prius evenerunt, et obfcurum, ¢t difficiie fit eovum Judi-
Cum, tunc pomantur judicia in refpeltu ufque ad magrant curiany, ut
ily per w;zj’fffum curice termineturw and this a.greeth witn our books

from time to time,
And hereof there
vament. Fide the ftatute of 14 E. 3. cap.

Cﬂpﬁl 24"

Gloucefter doth give a

qucrentes  ufy; in  proximum pariiamentuns. |

be infinite precedents in the rols of par-
5. fee 2z E. 3. 3. &
2 H. 7. 19. |

To which end parliaments were often holden, ®* king Alfred
or Alured did ordain by authority of parliament, that for ever
twice a yeare, or oftner, if nced were, in time of peace a par-
timent {hould be holden at London: pur parlamenter fur le guide-
ment dzl people de Dica, coment gents e garderoxt de pecher, viveront 272
quict, receiveront dvoit per ceriein 1/ages, et  Jaints Jrdgenents, of whaom
he poet {ung,

Anglorum fic regna regens, ul ner Forer ills

Antea rex fimilis, wqualis pajlea yellus.

of him, Lluredus acerrip 111~

And in an ancient chronicle 1 reade
r:]x'aﬂzeﬂtnm in etlo~

genii princeps et doctiffsinus totumgque noVHA €t vetis

gian: Auglice gentis tran nutavit, ¢,
In the raigcne of K. 1. parliaments were VEry frequent,
and often holden, and for the moft part on¢ parliament in two
yeares.
King Edw, 3. ordained by authorty of parliament, that 2

parliament fhould be holden every year omnce, ©F more often,
if necd be : to what end ? for maintenance and execution of lawes,

z}'.lnd for redrefle of divers mifchiefes, and grievances which dayly
appen.
(15) Luod caria domint reges

]a'w, quod curia regis mon debet
hf&fﬂdﬂﬁ

deficiat, &c.} For it is a ruole 1n
deficere comquerentibus in ji itim ex-

3B4
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habent tam
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C A P.

aliguod breve in
per quod querentes
Jeftinum remmedium (1),

cancellaria,

Srcut per breve nouvse diffoifina, domi-

wus rex wveluntatem babens ut celeris

fiat juftitia, et quod dilationes (2) in
placito communt amputentur et abbre-

vientury concedit  guod breve affife

nvva diffeifine locum habeat in plu-
ribus cafibus quam prius habuit (3).

Et concedit quod de effoveriis bofci -

(4)s projicuo capiendo in bofco, de nu-
cibusy et glandibusy et aliis % fruttibus

colizgend’ (5), de corvodio (6, libera-

.

7, !.n

Sladty et aliovum vidiualivm (7 ),
ac wecefiarvivrum (8) in certa loco: an-
pualin veciptend’ (Q),y tolnetey trona -
50, pf*g[{’éffgza,. pontagio, panndagio, et
bis Junziibus in cevtis leeis capien
his  furiiions tis |/ prend
IR R S 3 . :
cufiodiis bofcorum, parcoruiny fo-
chacearum, warennarum,
srum, ot eliés balivis (11),y et of-

L
H:l..- L |
r f‘l:]j:.'fe

3
7 21750,

()
[ J H|
r Py
™

Jicis o feod’ (123, jaceat ae catero

affija neve difletfimee.  Et in omnibus
npradiéiis cafibus modo confiteto fiat
breve de libero tew’ (. 3). Kt ficut
prius jacuity et locum habuit in com-
munic pajivree: ita de catero locum
Acheat in ¢mmuenia turbarice, pifca-
sty €t alits commun’® bis fimiitbus (14.),
gras quis habet pertinentes ad liberum
Yeementuin, vel etiam fine ten’ per

Jpectace faélim ad wminus ad terminum

viteee  In caju etiam quando quis te-
$0uS ten’ ad 1evminwm arpnerim, vel I
cuflod’ ilind alicnat in feodo (15), et
ber zilam altenationcm transfertionr li-
perum ke’ i feoffatuin, flat remediwm
{or breve nove diffeiftie. Bt ba-
seanutnr pro diffeifitortbus tam ille qui

fertaty quan feoffatus : ita quod wi-

L]

weiite altero eorum Dewn habeat pre-
i breve., Lot Y f*er 1mortem per=
j?:» sarvum . cfjct vemcdiuz. per pradiftnm
C1CUly JIdE vemedium per breve de -

Lrefy

Weltm. {econd.

Cap. 25,

AXV.

FORASI\/IUCH as there is ng

writ in the chancery whereby
plaintiffs can have fo fpeedy remedy,
as by a writ of novel difleffins our
lord the king, willing that juftice
may be fpeedily miniftred, and that
delays in pleas may be taken away or
abridged, granteth that a writ of no-
vel diffeifin fhall hold place in more
cafes than it hath done heretofore;
and granteth, that for eftovers of

‘'wood, profit to be taken in woods by

gathering of nuts, acorns, and other
fruits, fcr a corody, for delivery of
corn. and other victuals and necef
faries to be reccived yearly {in a place
certain) toll, tronage, pafiage, pon-
tage, pawnage, and fuch like, to be
taken in places certain, keeping of
parks, woods, foreits, chafes, war-
rens, gates, and other bailiwicks, and
offices in fee, from henceforth an al-
fife of novel diffeifin fhall lie. And
in all cafes afore rehearfed, accoramg
to the cuftomed manner, the wri
fhall be de libero tencmentos and &
before times it hath licn and holcen
place in common of -pafture, fo fhall
it from henceforth hold place in com-
mon of turf-land, fifhing, and fuch
like commons, which any man hath
appendant to freehold, or WIt_hmE
freehold by fpecial deed, at the lea
for term of life. In cafe alfo.when
any holding for term of yearsof ‘2
ward, alieneth the fame 1n fee, an
by fuch alienation the freehold dlS
transferred to the feoffee, the réme %1’
{hall be by a writ of novel dlﬂ’el_ﬁn,‘ﬂﬂu
as well the feoffor as the feoifee in:; ‘
be had for dificifors, fo that durl_ngﬂt.qﬁ
life of any of them the {aid wnt 18an
hold pluce; and if by il by
the parties remedy happen ©*
that Vwrit, then remedy



e T L T s - - — a—-u- - -

f"f:/fl alias

Cap. 25
oreffu (16): et guamvis [uperius fiat

wencdo (17) de aliquibus cafibus, de-

quibus locum nomn habuit prius breve
wove diffeifine, non propter boc credat

aliguis tllud breve non competere, ub:

Prits competebat. E.t licet dubita-
verint quidam, utrum in cafu quo- quis

pafeat alterius feperale (18), fleri po-

orit remediwm per pradiéium breve,

tencatur pro certo, qiod in cafu il
per predifium breve bonuin et certum
eff vemediam. Cauveant de catero ill:

cjsz nominatt fzm‘z“ a’fﬁ;fzfﬁ?‘é’i‘ (_19;3

guod non pruponant falfas exceptionesy’

per quas captio alffe differatur, di-
endo quod alias  tranfivit affifa de
codein 'ten’ inter eafdem partes, vel di-
cendo et mentiendo, quod breve de al-
tiori natura pendet inter eafdem partes
de codem ten’y et fuper hbis et confimi-
hbus wvocent rotulos, vel recordum ad
warrantum, ut per illam wocationem
afportare poffint wefluram, et lvare
vedditus, et alia preficua ad magnum
detrimentum querentis, Et quia prips
aliam pacnam non habuit, qui bujuf-

" modz falfas exceptiones mendaciter Pro-

Pty nifi tantii quod poff mendacium

Jurm convictum proceffum fuit ad cap-

tionem affijee : dominus rex,
[ 410 ) cui odiof funt bujufinodi

Jfalle exceptionesy, [flatuit
quod  fi quis  diffeifitor nominatus
peirfonaliter  propomat illam exceptio-
nem ad diem fibi datum, fi defecerit de
warranto quod wecavit, habeatur pro
diffeifitore abfque recogn.tione affife, et
?'t]f:'t{zat dainna p:r*.ius fﬂquf/rz"a, vel
POt tnquivenda de duplo: et nihilo-
awnus pro falfitate fua puniatur per
prifinam unins anni, Kt ft illa ex-
cprio. propenatur per “balivum, non
Eropter hoc  differatur captio affifx,
e judicium Juper weflitutione ten’
(20), et damn’; ita tamen quod )i do-
mnus illius balivi, qui’ abféns fuerit,
Poftmoduin veniut coram jaftic’s qui
affilam ceperinty et offirat verificare
Fer record, ; '

tranfivit de codem ten® inter
" eafders

Weftm. {econd.

- they
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tained by a writ of entry. - And al-
beit that above mention is made of -
fome cafes wherein a writ of novel
difleifin held no place before, let no
man think therefore that this writ
lieth not now where it hath lien be-
fore. And though fomne have doubt-
ed whether a remedy be had by this
writ in cafe where one feedeth in the
{everal of another, let it be had for .
certain, that a good and a fure re-
medy is given in that cafe by the faid
writ.  Andlet them which be named
difieifors beware from henceforth that
alledge not falfe exceptions,
whereby the taking of the affife may
be deferred, faying, that another time
an afiife of the fame land paflfed be-
tween the fame parties, or faying,
and fallly, that a writ of more high
nature hangeth between the  fame
parties for the fame land, and upon
thefe and like matters do vouch rolls
or records to warranty,.to the end
that by the fame vouching they may
take away the vefture, and receive
the rents and other profits, to the
great damage of the plaintiff. And..
where before none other pain was.
limited againft him that fal{ly had
alledged fuch untrue exceptions, but
only that after {uch  falfe {urmifes
difproved the aflife fhould pafs; our
lord the king, to whom fuch falie ex=.
ceptions be odious, hath ordained;
that if any being named difieifor .do
perfonally alledge the exception at
the day to him given (if he fail of the
warranty that he hath vouched) he
{hall be adjudged for a diffeifor with-
out taking of the affife, and fhall -re-
ftore the damages before inquired of;
or to be inquired after, to the double,
and fhall neverthelefs have a year’s
imprifonment for his fallhood. And
if that cxception be alledged by a

“bailiff, the taking of the affife {hall

not be delayed therefore, nor the

Wity Vel per wrotulos, quod judgement upon the reftitution of the
-lands and damages.

¥ et neverthe-
lefs,
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safdem partes, vel quod querews alias

fe retraxit de brevi confimiliy, vel pla-

citum pendeat per brove de altior:
natura: flat et breve dv facierndo we-

nive fuper boc recordum. Lt cum il-

Iud habuerity et wvideant juftic’y quod

recordum sta er miflum wvaleret ande
Judicium, quod per illud excluderetur
querens ab altione fua, flatim facirant
Jufiic’ feire partiy quee prius recupe-

ravit, gqusd Gt ad certam diem, ad

quem rehabeat defendens feifinam fuam,
et dumna, Ji qua prius [olvit per pri-

mm judictin, fiuml cum damnis quee

habuit poft primuin judicium reddit® .
J

S T A .
quee e veflituantuy in duploy ficui [u
pradifiun efl : et nibilominus puniatur
zlle qui privs recuperavity per prifo-
nam fecundum  difcretionems  juffic’.
Eodem modo fi aefendens, contra quem

tranfivit affifa, in fua abjcntia offcndat

chartas, wel quict’ clam’ (21), [uper

quearum cinfeclione non fuerunt jurat’

SXNARUNAY Hoc ex@INInNari foteruitty pro

co quod de eis noi: fiebat wmentio in pla-
citund’y et probaoliliter ignovare fotue~
vant  confeddionem  bujulmods  [cripio-

vrnr s guflic wifis feripiis 1llis faciand
feire partr, que recuperavit, guod [it
1o €orar cis > €t veninre
Lt fi per

Yeredifinm juratorngr (22,5 vel forte

< ]
(208 ceilatin

Jac’ jurar’ cpafdem aififee.

por wrrctulamentun foryta ilia wveri-

Jrcaverint, puniatar ille, qui affyam
Jfailun  fuumn, yper
Nee caprat vic”

sinletrauit  contra
panamn fujpraciétem.
de catero bovem d dificifits, fed a4 dif-
Jeifitere tantum (23).

nibhilo:ininus de uno bove

610 Ve s, w2l precium {25).

Weftm. {econd.

Et /i plures
fent difjeifitores in uno brevi neininati,
' fit contentus
(24): nec exigat bovem nifi de pre-

CaP. 28,

lefs, that if the maffer of fuch a ;.
liff that was abfent, come after }..
fore the fame juftices that teok
affife, and offer to prove by record g
rolls, that another time an affife paff-
ed between the fame parties of tp
fame land, or that the plaintf 4
another time did withdraw his {ujij,
a like writ, or that a plea hangerh by
a writ of more high naturey a writ ¢f
wvenire facias {hall be grunted
him to caufe the {ame record to be
brought; and when hc hath the fume,
and the juftices do perceive, that the
record fo fhewed by him would have
been fo available before the judge.
ment, that the plaintiff by force of
the fame {hould have becn barred of
his adtion, the juftices fhall prefenty
caufe thc party to be warned that
firft recovered, that he appeur ata
certain day, at the which the de-
fendant fhall have again his fedin and
damages (if he before paid any by
the firft judocment givon) whih
fliall be reftored him to tie couhiy
as before is faid ; and alfo he that tui;
recovered f{hall be punifhed by m
prifonment according to the dicre-
tion of the juftices. In the fome
manner 1§ the dJofendant, againf
whom the affifc pafled in his ableuce,
fhew any dceds or releafes, upon the
making whereef the jury were ot
examined, nor could be examined
becaufe there was no mention made
of taem in pleading, and by proba-
bility n:ight be ignorant of the mak-
ing of thofe writings; the juftices
upon the fight of thofe writings fhal
caufe the party to be warned that
recovered, that he appear at a ceré
day, and fhall caufe the jurors of tic.
fame affife to come; and if he fha

verifie thofe writings to be tru by
the verdi&t of the jurors, or by’
rollment, he that purchafed tie ﬂlT;J‘f
contrary to his own decd,.ﬂlﬂlkr”
punifhed by the pain aforefaid. lt
the theriff from henccforth fhall tﬁc




take an ox of the diffeifee, but of the
diffeifor only; and if there be many
diffeifors named in one writ, yet fhall
he be contented with one ox:; nor
fhall receive any ox but of v.s. price,
or the value.

ot 1a6. & 3 Rep. 45, Fitz. Afll 138. Fitz. Avowry, 142. R_aﬂ:. 538, &c. C‘{" pla. _ﬁo_
mgrl',{f.g;f;';_gl?i,tz. Afl. 61. 94 111, 134. 167.210. 716. 330. 439. 452. Fitz. Afl. 395. Fitz. Brief,
._g;. Bro. Elegit. 20.  Bro. diffeifin, 86. 105. Raft. 67. 11 H, 4. 84. Hob. 95. 11 H. 4. {. 49.
22 Ed. 2. f. 4 q0Ed. 3. . 12, Fitz. Record. 32. Bro. Coverty 35. 1 Roll. g1, Keilw, 131, 132.
Fitz. AfL 5. 123, Fitz. Certificatey 24 3, 4. 79 8., 10. F.N.B. 181, &c. Raft 110. Regift, 200.
17 E. 5. f.28. 12 H+ 4. f.g. 7 H. 4. f. 45. Fitz. Afl, 412.)

(1) Tam feftinum remedium.} "The aﬂife_of novel difleifin is not [ 411 ]
onely maxime feflinum, Jed maxime bencficiale remedium, ior many
canfes :
(. The defendant fhall not be effoigned.
». The defendant fha!l not calt a protetion.
3. He fhall not pray in aide, but of the king. ]
4. He fhall not vouch any ftranger, nor any party to the writ,
anlefle he enter into warvsanty maintenant.
. The fame law of receit. _
6. The parol fhall not demur, either for the nonage of the plain-
‘ife, or the tenant, and for divers other caufes.
(2) Ut celeris fiat juftitia, et qued dilationes, &c. ] This con-
cerncth the common-wealti, for expedit reipublice, ut fit finis litium ;5 Regulaa
aind the duty of every good judge, for bumi judicis ¢ff lites di- Regalas
PLNICEE .
(3) In pluribus cafibus quam prius habuit.] Itis to be obferved,
that at the common law there were but two forms of writs of aflife
of novel difleifin in the regifter of the chancery, that i1 to fay, an
alilc de libero tenemento, and an aflife de communia paffure for his 4E 2. Affl 441.
cattell, &c¢. which was {fo neceflary, as without it his free-hold 35 g‘réP;”-
could not be manured: and the aflife de libero tenemento did lye of 1157 %
houfes, land, rent, and other things which lay in render, whereof
- a precipe did lye at the common law; but of all profits aprender, 3:1E.1.Afl 44c.
- which confifted in capiendo, colligendos habendo, recipiendo, et exercendo, 4 E. 2. E 4§r9-
an aflife of novel diffeifin did not lye at the common law; but the fﬁﬁéz;i‘bﬂ?s;_
~party was driven to his qued permittat, in which was great delay, e
| am} they which had but an eflate for life could not maintaln that
- Wizt therefore this aét doth give in all the faid cafis a {peedy
remedy by an affiie in lieu of the quod permittat, {o the {aid profits
~Were to be taken or had iw cero locos and therefore thefe words,
o pluribus cafibus, E5c. are verified,

. (4) De cffoveriis bofei] Thef by this a& appeareth) confift Lib. 5. fol. z 5.
) mﬁfenda./ - ‘?ﬁz] Yhefe (as y PPe ) lib. 8. fol. 47,

‘ 18 ; . . l.- . f . 112,
Sk Ot thfb word effowerium, and of the feverall kindes thereof, I 48.11.9. 10
 have {poken at large 1n other places.

m m‘lést)hebfi Limcfé:z?‘ g{;z:zdz'é:f:, et aliis fruftibus calligﬂzd.?{.] T hefe ‘

i Nt fﬁe coz 1t ;;1 cal{zgmda, dnd are to l?e tal{er; in woocilj: ok s mag
: e o quo Jub nomine herbagii, 101 continctur glanss et iaeo Brall. 1. 4. -
% il ' iandis, et peffone excluduntur porci, et capra, nifi ad boc fpe-
5‘5 wregatur, quod talem habeant communiam ; glandis enim nomine
g | ] contineniunr

"a %
ﬁ‘:




ATX

Virg. Geo. 4.
44 E. 3. 24, 28,

1.ib. 8. fol, 46.
it:hu Webs cafe.

[ 412 ]

Fchu Webs cafe,
abi fupra.

6. 27 Li. b. o
23 H. 6. Diery 7.
1 Mar. Dirr,
153. 31 H. &,
L. gentes 1354,
= Jehu Webs

€ :zih', bl i,

o . 3
4. bzl o1z,
176,53 Parl 24,
1231 27.5 At
3. 3 E. 3. Al
174. 22 Ho 0.
11, ) §LE. 4. 4
12 Afll 4.,

11 AP 13,
1-h. g. tol, O &

je. VWebs cafz.

Brat.li. 4. fol.
231e. 27 H. 3.
All 438,

Weftm. {fecond. Cap. 2c.

continentur glans caffanea, fagina, ficus et nuces, et elia G295 que ¢d;
et pajci poterunt prater bevbam.

Nee de concuffa tantum pluit ilice glandis.

(6) D¢ corrodio.] 'T'his being a reafonable {uitenance for a man,
confilteth in Ababecndo, as by the writ de corredio habesd® ap.
peareth, )

And albeit this at fpeaketh dr corrodio, yet an afilfe fhall be
maintained of the part of a corrodie, but therein alo are diverfities,
as you may read, lib. 8. in Jehu Webs cafe.

(7Y De Lberatione [lodorun, et aliovum wifinalium.} Thele confit
w1 reciplendo, as belonging to a corrodie.

(8) e alisium necefarioram.] "Thefe alfo confilt 1 recipiends,
as things cww pertinent ad wiltum, wefiium, et babitasonen
POFHEINLS.

(9) I ceirto loco annuatim recipiendis.] Note this claule,  certo
Lo, extends to eltovers, and all the profits aprender, and not to
the claufe of offices. But yet the oflice mult be 72 certo loco, which
is fo to be underftord, as albeit the ofnce be removeable, yetit
muft be 77 cerio loco, when the afiife 15 brought.

(1¢) ‘?af;zefg, z'ro?mgir;,*pcgﬁéga'a, pw!_::zgia, pannagis, et biis fimilibu;
ix certes docis capicnd’.] "L'hefe coniift 1n capiendo, and of theie you
may read at large in Jehu Webs cafe, ubi {upra.

(11) Cuftodiis bojcorum, parcoruin, forcflavum, chGcearuin, Warrens
necrum, portarum, et aliis bulivis.] Of thefe and other offices, you
may read at Jarge in Jehu Webs cafe; and this att concermng
thefz offices is but dceclaratory, for an affife did lye of them at
the common. law, becaufe a precipe did lye of them, as in that
cate 1t appearcth.

(12) Et ofiiciis in fecds.] This ftature being herein (as hath beers
f21d) made in aflirmance of the common law, although the ftatute
(ceaketh onely of oflices in fee * 5 yet fuch as have offices in tail,
or for life, fhall have an affife, as by the authoritics before citeu
deth appear.

+ And albeit the words be generall, yet this adt 15 onely to be
intended of offices of picfits, and not of offices of charge, aud 10
profit.

But this act doth extend afell to offices in the admirall court
ecclefialticall court, or any other court, where either the crvill or
ccclefiafticall law, or any cther law then the common law, &c. of
liueland deth ruley as to offices in temporall courts w_.vmch are go-
veined by the common law, &c. as by the authoritics abovefaids
and Jehu Webs cafe appeareth.

T a man be difleifed of the whole office, he fhail heve an ﬂﬂ_ilﬁ’f'
de oficio cum perdinen’; and albeit the QRatute fpeaketh, ¢ "-lf/];‘{'ff{{’
and if he be diflvifed of parceil of the profits, he may have an a.-'fi:
of that parcell: but thercin allo are diverfities, as you may res
in Jehu Webs calc. _ -

(13) Brewe de libero tenemesita.] So as now Dby this adt, m ?I
the cafes abovefaid concerning profits aprender, the aflife of nove

S P 7%
difieifin thall te ae libere tenemento. ‘ o

(124) E: focut prius jacnit, et locum bhabuit in commuiie Pﬁﬂ{‘z "f” ;;55
de cetero in connmunia turbarie, pifcarie, ef alzis mmfrmz:;l A.}ait‘]l
frwiiibns.] Brafton, who wrote before the making of this acly 1887

wf A 1\ "':"'f” h{'.-
i::-? I -~ LI Fry : J : a ?zg?z’ ﬁd }zﬁel I-
Gorod lecum bafot ¢l)ifa de f:ra/..vff commuri Periy U




LCap. 25- Wefltm. {econd.
cEmentiin, ﬁif. COMMUIILE p:zﬂ:fr;;f, turbarie, Sc. And in the ral gn
of H. 3. which was before the making of this adt, an affife did lye
of 2common of pifcarie; and thefe opirions had great probability
of reafon: vet becaufe (@s hath been {aid) there was no writ in
the Regiiter in thofe caies, therefore before this adt no writ did
ve by the generall opinion of the judges; but pow this adt hath
‘.'11::'_?‘{:;.1 "..[':('3 qneﬁion._

f1y) fn cafu etiam quando quis fenet tenenmentim ad terminum an-
sy, wel S cuflodiant, er adenat in feodo.] Tinis branck is an af-
avmance of the common law, for the free-hold being in the leffor,
or in the heir, the liverv being made by the leffec for yeers, or
gardein, doth worle a difleifin, becaule by his torcious livery he
diffeifzth the leffor or heir, for the wiich they may have an aflife
of novel diffeifin at the common law, and both the feoffor for
makiny, and the feofiee for taking a torcious livery were both
difleifors: and {o 1t 1s 1f tenant at will, or tenant a: fufferance
muke a leafe for yeers, and the leflee enter, this is a dificifin to
the leflor at the common law.

This act {peaketh firlt of 2 tenant for yeeots, and yet a tenant by
elegit, ftatute merchant, or the flaple are within thislaw : and {o
it1s of a tenant at will, or a tenant at fuiferance, for all thefe have

a poficflien, but otherwife itis of a bailite, for he hath no pofieflion
at all. .

2. Of gardein, which extendeth not onely to gardein in chi-
valry, but to gardein in focage, cf pur canfe de nurinre.

3. * Of an alienation 1n fee, and yet an alicnation in tail, o {or
hfe 1s within this a&, becaufe they are within the fame mitchief,

4- £ If tenant for yeers, or a gardein make a lecafe for life, the
remainder for life, the remainder in fee, and tenant for life enter,
ne 1s a diffeifor, becaufe he taketh the firft livery; and {oitis of
nim in the remainder for life, or in fee, if he enter.

(16) Fiat wemedinm per breve de ingreffn.] Here it is obje&ted,
that 1t r@m frofiator, gram feoffatus be difieifors, by the common
law, and fo declared by this ftatute-

1. Ifow the leflor or heir can have a writ of entry, and {uppafe
the entry by the leflce or oardcin ?

z. Whether the leffor or the heir may not have an elellion,
either to have his affife, or his writ of entry ?

To the firlt it is anfwered, that albeit it be a diffeifin, having
regard to the leflor or heir, for the benefit of the affife; vet be-
tween the lefice or gardein, and the {eoffee, it 15 a feofinc nt,
whereunto 4 warranty may be annexed, and a voucher had of th
;tO recover m value (as in another place hath been faid) fo as the
‘cffor or the heir may have a writ of entry in the per againft t.1e
ahf‘ﬂﬁf, ana principally, becaufe it is aflirmed by this a&.

. 1o the fecond, this act hath prefcribed a form and order concers 1-
1_ng ﬂhenntu?ns after the a&,wsz. that iving either the feoffor or fec -
:€¢, an affile thould lye; and therefore living either of them, a
Writ of entry doth not lye : hut for alienations before this aét, an

writ of entry might have been brought fince this act.
(17) E:

caxtela, and yet prudently added ad majorerm rei fecuritatem.

" §18} Et licet dubitavering quidam utrum in cafu guo quis pafcat al-y
J 3 r g ] = -, L] * .
e feperale, &re.J This affile was in this cale maintainable by the®

cooimon Jayy,

Thele

quamvis_fiperius fiat mentio, &c.] This 15 but alundar s
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Kelwey, 12 H, 7.
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EntriesRaft. 63,
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175, 1.

Bract. li. 4.,

fo. 216.
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tol. 108,
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44 L. 3. 23.
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fo. 113. 29 E. .
27. M. 18 E. 3,

Weltm. fecond. Cap. 2e,

Thele words are to be intended, when one claim ]
the feverall land of another, and puts in his cattel] tztgf:w@“ﬁ“ %
the owner of the foil hath two wayes to help himfelf, e}thdme;
waive the poffeffion, and then to bring his affife as one out Ofer t[?
feflion, as 1n the common cafe of a difleifin, and then he thall l?aﬂ-
judgement to recover the land and damages; or elfe he May ke:e
his pofleflion, and bring his generall writ of affife of nove] diﬂ'eip
{in: and 1f the tenant plead to the aflife, that the plaintife was (o,
nant of the land the day of the writ purchafed, and yet is t]lt:
plaintife may maintain his writ, and fay, that the land was, and is
his ieverall, and the defendant did feed his feverall with his’caue])
and according to this branch of this a&t he prayeth the aflife: and
1n this cafe if 1t be found for the plaintife, he fhall have judgément
to hold the land as his feverall, and damages.

Note that in this cafe he is not diffeifed of the land, but of the
feveralty of his land.

And this feeding is to be underftood, when one claimeth a com-
mon appendant, appurtenant, or in grofle, and for the ufe of the
fame doth put 1n his cattell ; this cl2im, and putting in of his cat-
tell is a diffeifin of the feveralty of the land, and fhall have judge-
ment, as is aforefaid, accordingly: but if the cattell comein b
way of efcape, this is a trefpaffe, and no diffeifin of the feveraly
within this ftatute.

By the common law a man that isin feifin of bis land may have
an aflife, for that he is difleifed of the quiet injoying of his Jand;
as when thelord, or any other that hath a rent, and oftentimes dif-
treineth for the rent, where none is behinde, the tenant fhall have
an aflife of novel diflcifin of the land, for that, by reafon of the
frequencie of diftrefles, he is diffeifed of the quiet injoying of his
fand, and cannot make his advantage thereof, and fiequentia mutat
tranjgieffionem in difjeifinam.

And the Mirror faith, that difturbance of one that is in peace-
able pofleflion, in three cafes doth amount to a diffeifin: as if the
Tord that is in quict poffeflion of his rent cometh to diftrein, and is
by the tenant difturbed, fo as he ¢annot take a diftrefle, this dif-
turbance i1s a diffeifin of the rent.

2. When the lord hath taken a diftrefle, and the tenant pay not
his rent, but difturb him by unjuft fute of a replevie.

3. When any diftrein {o outragioufly (that is, fo often) as the
terre tenant cannot plough, or duly ufe his ground.

(19) Cawveant de catero illi qui nominati funt diffeifitores, &
A feme covert and an infant are not within this ftatute to have
corporall punifhment by imprifonment by their plea, by vouching
of a record, and fatling of it. . "

'T'his act doth not extend to an aflife of mordanc.

See a notable record {oon after the making of this ach, upon

this branch of this a&, Mich. 18 E. 1. Coram rege Rot. 35

North. )
In a formedon, or any other reall aétion, if the tenant p1613 4

" record, and fail thereof at the day, the demandant fhall not ;{a‘f[f’

feifin of the land, but onely a petit cape : for this ftatute exten{et.;.
oncly to the aflife of novel difieifin: and in cafe of the afh 8{:1
the tenant before this ftatute had pleaded a record, and f;_i“;
thereof, yet the aflife fhould have been taken, as appearct Y

this ag’c. Here



