Cﬂp' 4.2, Weftm. pPrimer.

snely: the king by advice of his councell reciting under his great
feal the joyning of batteil 1n the {ard Wit cfnght ?f advowﬁ:m,
and the proceeding t}?m:eupon dldﬁ ﬁgn%ﬁt?, -@..i"‘"f! EEE#(?;'E‘J!‘!’O pradi&e
- j‘-{/jj{fﬁ?’ff! pracdiclis fﬁcr{:rfﬁf, irracrit I ocnidemm £ /:?E[;']}P{UH tanta
wultstsdo hamiititn, unde oppreffus f2 defenderve 2o foticity qui bomincs
Acppoti A oGt ione [bi Pnipofrerunt, et in codem ducllo cyeantiom
;.rrar Lot & vox inde certior fadtus, Se. flatuis g:zf::rf j'f*:fdég?m DPhilippus
;m-_ap;;r creantiom pradild liberam legen non amiticret, e

Of this triall by battell, Fleta faith thus, Ducllum finzulavis pugna
Smer dros ad prcf-'czf::frm; weritatem litis, et quz wicerit praésgﬂé intelli -
pilsr; €1 quey vis judiciunt Dei expeltetur ibidcm, quicungue tamen
e EHIC DIy L ﬁugulﬂ:‘ﬂﬂ pugnam, Jonte fufceperit, wel obtulerit,
bemiczda eft, et meriale contrabit peccalumn.

(2) Son pier luy commande a_faire la dereign’.] And thefle words
are well explained by Glanvil, Cui pater funs injunxit in cxtyemis
ocensy in fide qua filius tenctur patri, quod Ji aliguando loquelam de
wrra illa andiret, boc divationaret, ficut id quod pater fuus wvidit et
audivil, |

(1) Ne foit le champion le demandant confircint a ceo jurer.] Here-
by it appeareth that preventing juftice 1s better then punifhing
witice, melior eft jufditia vere prawveniens, quam fevere puniens; for
when it is punifhed, yet the oflence is committed, but when it is
rrevented, then there is neither offence nor punmifiiment: this law
preventeth perjury, which taketh away that part of the oath which
ldome or never was or could be kept.

CAP. XLIL

UR cco que enr briefe daffife, dat-
taints (1), et dejuris utrum (2),

lis jurars font fevent travels per effsines
dis tenants @ purview ef?, que del beure
gue le fenant (3) un foils apparu/? en
couity jammes ne puiffe le tenant fe ef-
foiie (4), mes faire fon aitourney a
fuer pur ey (5), Jil vozle. Kt fi nown,

.!Ef'f [la_*@}) on le jurie prife per fon de-
Jault,

(Vitz. Effoin, 52. §3, 56. 63, 64, 13 Ed. 1. ftat. 1. ¢. 23.)

TPC n_‘lifchief'e doth appeare by the preamble, and that the rather,
f”‘t t'atin thefe actions here rehearfed there is a jury retourned the
Erﬂ: day, and therefore the dclay of the jurors was the grecater,
EUE of two mifchiefe:s, one onely remedy was provided; for as
great delav had the jurors where the demandant, as where the
Z_ﬂintw:ls effoigned, and here provifion is made for the efloine
.. e tcnant which was the greater mifchiefe, for commonly the
o s Sclay, and the plaintifes expedition; getens prefumi-

vieerare potius inflantiam litis, quam dilationem. -y
18
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FORASMUCH as in a writ of

aflile,attaints, and juris utrum,the
jurorshavebeen oftentroubled by rea-
fon of the cfloins of tenants; it is
provided, that after the tenant hath
once appeared in the court, he thall
be no more clioined, but fhall make
his attorney to {fue for hum, if he will;
and if not, the aflife or jury fhall be
takcn thicugh his default.

Bra&- u- 5- fg;
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Weftm. primet. Cap. 42,

This a&t is not underftood of a writ of aflife d¢ novel diffifin,
for that in that writ, the tenant fhall not be efloined, neithere.
fore, nor after appearance, Jocum 791 halet effonium in perfona diffi-

Setoris, wel rediffeifitoiis s but this 1s intended of an aflife of .-

daunceffery and it is faid, that the juftices of the kings bench wij
not allow an efloine for the plaintiffe in no manner of affife, nor fo;
the tenant in affifc of mordaunc’.

But albeit no efloine for the tenant doth lie in affife of newel 4y
{ame be difcontinued by the zon went of the juls
tices, or by the demife of the king, in a reattachment the tenan:
hall be efloined, and fo fhall the tenant be in a refummons after a
difcontinuance in aflife of merd.

An aflife of zord. was brought in Chefter, the tenant vowched
a foreiner to warranty, whcreupon the record was removed into
the court of common pleas, 15 Palch, at which day (though 1t bein
an aflife of mord.) the tenant may be efloined, for the plea mn bank
is not thc plea of affife, but the plea there is onely upon the wai-
ranty, for the affife fhall not be taken 1n bank.

‘The ffatute of W. 2. doth provide for the other mifchiefe in the
cale of aflife of moird. attairt, and juris utrumn, Vi that the de-
mandant therein after appcarance fhall not be efloined ; but that
flatute extendeth not to the aflife of wowvel diffeifin.

(1) Datraints.] This ftatute is intended of the tenant in an at-
taint as well in a plea perfonall, or mixt, as upon a plea meerly in
the realiy. _

(2) Furis utrum.] Sce the flatute of W. 2. aboveinid. |

(3) Qiee le tenamt.] This doth extend as well to the tenant in
law, as the vowchcee, aud tenant by reccipt, as to the tenant in ‘deed,
for it is to oull delay for expedition of juftice, and for the eale and
benefit of the jurors, and therefore being 1in equall mifchiefe fhall
be within the fame remedy. _

1{ereby itappeareth that this ftatute provideth onclv againft the
tepant after appcarance, and leaveth the effoine of the plaintific
(as hath been faid) at large. _ '

(4) Se ¢ffiine.] Though here eflome be {poken mdel_imtely, yet
‘s it to be taken in a common fenfe, and therefoie 1s 1t to be un-
derftced of a common effoine, and not cf an eiloine de ﬁrrw'fe le
roy, for fatuia per regen, dominoss €t communitatem regni orainata il
Coirntien?, €t iwzf_g'ar:' _/é.-'g/fz z'?szf:g:ef::ur. _

() Mes fait fon aitourney a fuer pur [#y.] By the POhCY of t.he
common law, that fuits might not encreaie and m_ull}plys cum lites
;mf;'ffs ?*_eﬁrf?ng?zzfc,E Jurty quamn laxarde, both p!alntlfﬁ: ana de-
fendant, demandant, and tenant in all altions reall, perfonali, and
mixt did appcare in perfon, as well in courts of record, as noto
record, becaufe the writs doe command the tenant Of defendant 10
appeare, which was alwayes taken in proper perfon; and the eutry
in every a&ticn for the demandant or plaintife 1s, & ﬁf’dfffff‘?”-‘ff'
tc7:55 O querens obiulit fe 4. die, which was cver unficrﬂuod in p-ﬂ:
per perfon : but when this and other fiatutes hnc! given way to 3§d
peare by attourncy, it is not credible how (with .'a.l:tnt::-l.ll'I'if-'Ysﬂ"{r
their multiplication) fuits in law (for the moit part unnFcc ﬂiﬂ};
and for trifling caufes) when the parties chemfelves might Il't qiﬂ’e
at home, increafed and multiplied : {o dangerous and 1l uctf_.‘ "
have ever had the breach of the maximes and auncient rules o5
common law, as elfewhere hath been obicrved. It
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Cap. 43+ Weftm. primer.

It appeareth in Glanvils time, that the juftices admitted the
parties, per refponfalent loco fuo ad lucrandum <vel perdendum, butrthen
onely when the parties t.hcml’el\fes were prefent, f:0r he {fa1ch, / crams
eperiel e1int ﬁ:ﬂ;’ pnf_/éfz!em in ¥ curia, quz rﬁ’ﬁba;gﬁzfem 7ta in loco  fuo ponzt
ot note differentiam (nler 1:.—;’,!}0:: alews et atlor natum.

Acd the Mirror fpeaking of the auncient law before the ftatute
faith, Alufron ¢/l a recerver attourneys o ‘md poter ¢/t a ceo done per
bricfe e [n channcery s et abufion .»g/i a receiver arfourney, ou le parol
;»;{:-/} 71y atlarne per _p?'é_’/é'h’ftf fft’:‘.i pﬁi‘z‘zﬂf 5.

Afer this in divers parliaments it was thought good to decreafe
e number of attourneys, finding them to be the canfes of mul:i-
plication of fuits. But though divers good laws have been made
herein, vet the number of them daily increafeth, to great incon-
cerience in the common-wealth, and to the no {fmall blemifh and
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Glan.li. 11.¢c. 1.
Bra(‘i. ﬁb- 5- fb.
353> 360.

Mirr.c.z2. § 21,

es Attornics.

Sce the firft pary
of the Inttitutes,
fL’.&- 1961

Rot, Parl.
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4 H. 4. ca, 14,
33 H. 6. ca, 7=

diieredit of that auncient and ncceflary vocation.

C AP. XLIIL

UR ceo que les demandants (2)

font fovent delayes de tout dioit,
pur ceo que ou font plufors parceners
tenants (3), dont nul puit refpoign’ fans
autery ou quil ad plufours tenants joint-
ment feaffes (4), ou nul ne fciet fon feve-
raly ot ccux tenants fovent forchient per
efornz (1), iffint que chefcun eit un ef-
June: purview eft deformesy que ceux
linants neiert elfaigie, forfoue a un
Jouiy nient pluis qee un fole tenant na-
eraty 1fint que jammes me puiffent

Jerchers forfque tant [alement aver un
tffatie,
£

FORA SMUCH as demandants be

oftentimes delayed of their right,
by reafon that many parceners be te-
nants, of which none may be com-
pelled to anfwer without the other,
or there may be many jointly infeoff-
ed (where none knoweth lus feveral)
and {uch tenants oftentimes fourch by
efloin, fo that cvery of them hath a
a feveral efloin; 1t 1s provided, that
from henceforth fuch tenants thall not
have efloins, but at one day, no more
than one {ole tenant fhould have;
{fo that from henceforth they fhall
. no more fourch, but only fhall have
one elloin.

(Hob. g, 4.5. Fitz. E[Tﬂin, 2.

119. Fitz. Fourcher, 3, 4. 10. 13, 14. Bro. Fourcher, 2o, 6 Ed,
r. fat, 1, c, 10.)

‘ fl} Furcbfff:f per Q;”E'?fu.-?.] T he true underﬁanding, what it 1s to
Foui ¢ b}: effoin, doth open bo:h what was the mifchiefe before,
and what is remedied by this ftatute. |

. Fourcher by cffoine, on the part of the tenant, 1s when a precipe
‘Q‘&E"Zﬁght ;gain& two or more tenants, and after each of ther.r_l have
24 one efloine, which is due to them by law, they over again de-
{4y the demandant by fucceflive efloines.
fniiﬁg cxample, a precipe s brought agamit A, and B. A. is ef-
“d,and B.appears, and hath /dem dies given him ; at which day
B ?ill;l-’:?tj, and B._is efloined, this 1s lawfull, bliit then at that_ da}r
' omed zgain, and C. appears, et fic wiciffim et alternis vi-

2, Une 3 : . : .
> this is called fourcher by efloine, and fo it is explained in our

00115‘
This

Brafl.). 5. f.342.
33 H. 6. 25'
2, E. de I1Q»

29 H. 6. 28, 24,
See hereafter
verbo Tepants.
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"3 H. 6- i F-
tit. Foucher 3.
a4 E 3. 35,
Ther 29 H. 2.

,
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ot vht fupra,

533 Il €. 2 3.
Flet, ubl fupra.
€iin Cde 1G,
6 B. I

P UR cco que mul'tes des gentes Je
ont fawxment cfforne (1) de o a Cre
le miere (2), lu ot zls fuevent esz Lorolo~
terre le jourde le fummons : purview
deformesy que cel cffoine ne foit pas de
[7 le demaundant le chal-
l:nigey €t foit prift daverrer (3) quil
Juit en Ingle terve le jour que le [rnmons

tout allow,

f'wr st fti'ﬂ't?m'f-f pro indivilo provifum eff, gred waon efforionzar
Sed frd ad wnicuir diew:, Sicut fuilfent unuzs corpus vatione iitays

Weftm. primer. B
P Cﬂp. +4.
This doth Fleta .comprehend in few words, and rendrey o

fourch by cfloine efoniare rw:gfm. for he faith, S8/ aures Hars

k;{;

.:”'.lj
el /rr;. e titatis.

To fourch 11 one of the ﬁgmﬁcqtmﬁs 1s to divide, and beegyhs
thcy d1v1de themfelves in delay of the demandants by cflvines and

appearanccs interchangeably, it 1s called fourcher pr: ela. it

INow this milchicte was not that cvery one of the tenr o)
not have one eiloine, but that there fthould be a fourcher.y o
{itude of cfioines after each of them have had one ciloine. g .
this a&t doth onely prohibite the fourcher by efloine, whic) .
ufed for cdelay, and not one onely effoiney as hath Deene {a1d, wii;,
is lawiull and neceflary.

(2} Demandants.] This alt doth extend cnely to rezll 281
in refpeét of this word demandant, which 1s nroper to reall aétions:
and the words be alio, Where be divers parceners tena-t, or te
nants joyntly infeoffed, and thofe tenants foorch by cfisine; o
this adt extendeth to altions in the realty.

But this f{tatute extends not to an action of debt upon an chii-
gation, covenant, or other hike® perfonail actions.

(3) Zenants.} This a&t is to be underftood after appasance,
and fo doth the itatute of uloc recite 1, for there is 10 foarca
but after former eflcins and reciprocall apparance, as hath bee
{aid ; and this doth alio prove what fourcher is.

T'his fatute being made for expedition of juftice, and for ou':
g of delays 1s benignly mterpretcd for in a writ of annuiy
againit a parion, he prayeth in aid of the patron and ordinary,an!

th ey, a‘ter cach of them have had one citoin, would have fourchad
by cfloin, and could not by the rule of the court; and ye: e
price in aid 1s no party to the writ.

And this ftatute 1s made againft the fourcher by cliomn ot e
tenants, and not of the demandants.

(4.) Paiceners et joiniment feoffes.] 'This fiatute fiveaking ex-
preily of parceners and jointenants, extends not to baron and fome
{ferfed 1in the 1'1ght of the wife, which is remedied by the faid fi2s
tute of Glouc’: but where baron and feme be joyntly infeofred,
1"6) arc within the purview of this ftatute: all jointenans 21

within this ftatute, although their eftate be created by any otite?
conveyance then by feoltment.

C AP. XLIV.

FOR ASMUCH as divers perfos

caufe themiclves fally to he el-
foined (for being over the ca) where
indeed they were wnhm the realm ﬂ}‘?
day of the fummons; it 18 pIO}"dI‘;ﬂ
from henceforth, that this ciloin b¢
not always allowed € ehe demandant

0
wlll Chﬂllcngﬂ lt, and 'VV;II bu IC'IU}VL:
lrir

w oft

fisif?




Cap. 44 Weftm. pruner.
fuift fats ¢t iti. femaignes apres (4.):
mes foil njam"?m en ¢ g’/z'ﬁrmf, qgite ﬁ le
demandant [ue a tiel jour averment per
patsy olt Jicome Ja court le roy f?gam.’re
ot joit attaint que le tenant fuif d:ezm
[y guater Meyes Dengleterre ( _5) [e Jour
gue 1l futt _/}mﬁfzws,_ et trois f[emains
apres, 1ffint quez 7/ putt eftre ?‘Eaﬁjzf?b[g-
ment garny de la fummons (0), joit lef~
frinz turive en un default (7 )> et ceo fait
@ entend’ tantfolement devant les juf-

tices e 1oy,

was {ummoned,

{hall be turned into a

251

aver that he was in England the day
of fummons and three weeks after;
but fhall be adjourned in this form:
that if the demandant be ready at a
certain day, by averment of the coun-
try, or otherwife as the
awird, to prove that the
within the four Teas the
and three
after, {o that he might be reafonzbly
warred by the fummons, the efloin

court f{hall
tenant was
day that he
w=>cks

default; and

" that is to be under{tanden only before

ju{’cicr:s.

{ the diverfity of efloins, and amongft them, of this effoin,
called here w/tra mare, you have heard before in the expofition of
the ltatute of Marlebridge : for the better underftanding of the
milchief before this at, and of the purview thereof, it 1s neceflary
to underftand the diverfity of efloins w/tra mare ; {ome of which,

ancient authors call effoines de forvitio regis aterni: and {ome, de
fervitia regis temporalis : of the firflt {ovt were, viz. ad terram fanc-
tam. And this was two-fold, wiz., Cum peregrinatio wel paffapium
- geecrale fuerit ad terram fandtam, ef tunc recedant partes fine die, quou/-
g tffontatus redierit, wel obierit, {&&c.  Semper 1amen non habet locum
:

F

-

o

- jum efjonium, quia non nifi tempore transfietationis alicujus regis cum
 peregrinatione publica et generali, aut cum frimplex fuciit, daveitur effoniato
L rnuius unius anni et unius diei.
Lt fi fimplex fit peregrinatio, et ultra annum et diem moram fecerit
| wltra mare, cxcufatur ejus abfentia fecundum quofdan: per effonium fin-
| P!f’-‘f de frfi‘:r‘a niagres et ﬁc b.:zéf&fz‘ _f;mcz'zm: 40. dicruin €F unius ﬂua’ et
| «uius ebbes et fi adbuc moram longiorem protraxerit, babet effonium finm
Plex de malo veniends citra mare, per qued babebit ad minus [pacium
| 15 dicram quod werum eff ad minus babebant effoniati tantum tempus
tex canfa majus tempus fecundum difcretionem jufticiariorum. Et quid
:. K tune won wenerit 2 procedatur ad defaltam contrva eun:, nifi forte con-
d (igat talene effeniari de morte ad cautelam.  Si quis autem cffoniatus
§ /5L funio de wltra mare citra mare Grecorum quod profeZus fit in
-@"'L‘f*'fﬂ aonrini regis wterni in peregrinatione alia quam ad terram
| f"”"ﬂf’fﬂ:‘ ficut apud Sanctum Facobumn, vel alibi, datur dilatic ad minus
; g‘zd"‘?g tita dicrum et unins flud et unius ebbe ad excufutionem effoniati
| ) ﬁf}fj;%mafa zszf'a. MNAYVE o e, And‘after he ﬁlitl?, g, :‘f?r:?c* caji
: Jisra, Ai:d ;ﬂl :z‘rzzrme durm :tamwz afe’ 2NInUS g:mdragmtcz dzﬁrﬂm fsf
g, N eta furl:‘her fa.lth, Eflonia autem {dtra. mare Bz'écrm.:f
- ‘E vertinda funt in effonium de malo weniend: 1. per 15. dies.
%:H_';id?jjlfflle, }'_Jho wrote b_eforcf: all thei’i, {aith, Ef aliud genus
ki W:CF al zzwzg cum gquis effoniat fe de :rdz'rc:z mare, et tunc f
bel ars f{zzw,;;,_ dabuntusr _:;:.ﬁ effoniato a{f minus quadraginta dies,
Rith, o - _peaking of efloins, by reafon of peregrination, he
N ‘U“./E” yﬁr:ﬁlem zverit 15 quz /& a_‘[&?:zm'e fafzt, lunc _/élet &z

.. dﬂ}.j .
? A * - . . . a
By L{ﬁfc?::.r unius anni ef unius diet ad minus, £5c.
| 1

i ancient authors it appeureth, what delay this gfoine
“arc wronght to the demandant; and by the law no aver-

. }'I}Ql]t cou . . . . ’
fi T:\:id be had againft 1t, no morc then in a proteétion, or in
| I'l -
| oJ the

Marlebridge,
EJP. IZ.
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Ubi {upra.

~1 H. 6. 20,
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GIL}C. C&P- 8-

Weftm. primer. Cap. 4,

the ¢/foine de fervice le roy, which (fpecially in thofe dayes whe,
fach effoines de ultra mare were {o frequent) was vere mifchievoys.
for {fome fained fuch a paflage or peregirination, and fome went o?
purpofe after the purchafe of the precipe, which 1s well exprefig
by Fleta: Swit tamen quidam, qui cum fuerint brevia f[ujcr 10/55 i
petrata, extra rcgrum fe divertunt, ne fummonttione fint prasoenti 4

[fic jus petentis per effonium de witra mare deferr: Folltts et unde provijy

¢ff, quod [fr1 peicrs ojfsrat werificare, quod temens fucrit in dnglia di

Jrmmanttionis, €t por lres fepiinanas feqjuentes, adjournctuy eflonium, ¢

irvotuletur calumnia petentis, et fi alia die conflare poffit juftitiariis yir
inquifitionem, wel alio medo, quod temens fuit in Aialia die fmmni.
tionts, et per tres feptimanas fequentes, ita quod potust rationaliity
pramaizivs, wrrtatzar ted offonivm in defaltam, Jed boc offervetur tan
suriodo coram juftitiaiies.

(1) Font fauxizert ¢foine.] All falthooa 1s abhorred 1n law, and
thercfore th.e Mirrour iaid well, dbufron off que faux canfes dz efiir

Jint de ¢y que dvoit ne alleue Jazxime en afcun cafe; the law ailoweth

no falfhood in any cafe, which is a max:me of the common law,
contr e cveritatem lex nunqram aliquid permiitit.

(2) Efoine de onfire mere.}] 'This alt doth extend onely tothe
effine de wltra mare, whereof we have {poken at large, and not 1o
the o/ ine de_fervitio regis, Se. Vide 21 H. 6. tol. zo.

(2) Et joit priff daverrer, &c.] This averment, as hath been
faid, could not be taken by the common law, no more thea 1cile
of a protc@ion before the ftatute of 33 E. 3. which giveth a
averment in cafe of protc@ion; of which flatute you fhall read
in our bocks, and how the proteétion may be repealed ; and in tie
common cfjoize de inalo veniendi, Or de [fervice l¢ w0y, Mo fuch aver-
ment can be taken againft it. @ But if the tenant be effomd In
any altion de férwitio regis, where in truth he is not m the kings
{fervice, then the demandant or plaintife may fue a P fpeciall writ
out of the chancery direéted to the juftices, rehcarfing, thathe!s
not in the king fervice, and commaunding them 10 proceed ; the
the efoin fhall not be adjourned, but fhall be quathed prefently,

And {o before this flatute in the gfcine de wultra mare, 1f the pary
were in England, the demandant might have purchafed the like
writ, as 1s abovefaid; but for that many times that could rot be
obtained without great difliculty, this averment was given for
avoiding of falfhood.

(4) Foir que le fomons fieif} fait, et por tres femalgnes apres.] 10T
the fummons alwayes is made upon the land by two fumner
whether the tenant, or any for him, be there or no.

The day of the fummons is not counted parcell of the three
weeks, but it muit be three weeks after that day; otherwife liad
it been, if the words had bcen, three wecks after the fommons
made. _

(5) Deins le quater meres &’ Angleterve. ] Within the four fens, .
as much to {ay, as within the jurifdi€lion of the king ot EnglanJ,
for all within the four feas was either part or holden of the crown
of England, as by many ancient records appeareth.

(6) KLue il puit efire reafonablement garny de la fumnion.
three wecks after the day -of the fummons were given as a I¢
able time, wherein by common intendment he might have i
ef the fummons made upon hisland.

3 (7) Sﬁff

tce
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(7) Soit leffoine turne en un defanlt.] 'This is the remeg’ny gLven
by this alt, for the benefit of the demandant, who was unjuitly de-
layed by this efloin. _ 1_ _

A woman tenant in a writ of entre, &c. was efloined, for that the
was in teria fandta, wviz. from the time of the efloin, for a yeer
and 2 day ; and it was faid, that the tenant fhould lofe her land,
if it be found by inqueft, that fhe was in England the day of the
siloin s and there it 1s faid, that at the day that the parties have by
the eflo’n, the demandant fhall be 1éceived to aver his challenge.
Confider well this book, and the book alfo of 28 H. 6. which cx-
pounds the flatute of 33 L. 1. Vide Raft. Pl. fol. 2z97. See more
for the antiquity of eflotns, and great variety of matter, both of
+his efloin and of all other, 1n the Mirrour. Mirror, cap. 14

And though this kinde of efloin is this day out of ufe, yet have § 3. cap. 2. 3.
[ {poken of the {fame thus much for two caufes: firft, for that mine 20. de Em‘l'“s'
endeavour hath been, to explain thefe ancient laws, and to make cap. 5. §« I
every word of them fo to {peak, as they may be underftood. Se-
condly, tie feverall points of learming that do rife out of this law
(though the particular cafe be out of ufe) may {erve to good pur-
pofes, you fhall obferve in this and many others of this mnature, in

3 E. 3. 29.

2 S H. 6. e

this fecond part of mine Inftitutes.

\Where the text 15 evident, 1t were lofle of time to make any ex-

pcﬁti{)n.

C A P.

E delayes en touts mancrs des
briefesy et des attachments (1) ¢f?
purview, que ft le tenant ou le defen-
danty apres le primer attachment tef-
mngn’y face defanlt, maintenant foit le
grand’ diftrejfe (2) agarde. Et Y/
v’ ne refpoigne fufficientment an jour,
fut grevoufment amercie. £z fil
maunde que 1l ad fait lexecution en due
manery et les iffues bailes as mainper-
nors, aconques foit maunde au vifcount,
que tl al auter jour face ventr les 1ffues
éfe:wss_t jiflices.  Et fi lattachee veigne
4ceo jour a faver fes defaultsy eit il fes
tffues (3). B fil neweigne, eit le roy
les 1ffues (4.).,  Et les juftices le vey (5)
les facent liverer a 1d gardrobe (6), ct
Juftices del banke a IV, Siminfler (7) les
:_ Jacent liver al exchequery et juftices en
f 76 au vifcount de cell’ countie (8) ou
b
|

ils pledent, auxybien de cel countiey come

charges

‘ - - :
5 Jorreine countiesy - et de ceo foient. -

XLV. [ 254 ]

CONCERNING delays in all

manner of writs and attachments,

1t 1s thus provided, that if the tenant
or defendant; atter the fir{lt attach-
ments returned, make default, thit
incontinent the gredt diftrefs {hall be
awarded ; and it the fheriff do not
make {ufficient return by a certain
dav, ke thall be grievouflly amerced;
and if he return, that he hath done ex-
ccution in due manner, and the iflues
delivered to the fureties, then the
fheriff {thall be commanded, that he
return iflues at another day before the
juitices; and 1f the party being at-
tached come in at his day to fave his
defaults, he fhall have the iflues; and
if he come not, the king fhall have
them ; and the king’s juftices ihnll
caufe them to be dzlivered in the
wardrobe; and the juftices of the
bench at Weftminfter {hall deliver
U 2 them



254 Weftm. primer. Cap. 4

Lo
charres en fummons per volles des juf- them in the exchequer; and the juf-
tices Q). tices 1n cyre unto the fheriff of that

{hire wherc they plead, as well of tha
fhire, as of foreign fhires, and thall e
charged therewith in fummons by the
rolls of juftices.

The mifchief appeareth by this fhort preamble, to be e

Yav, &c.
o7 W62 y(;} Attachment.] The attachment muft be made by moveable
;E'sdf’uigz gocds, and meer perfonall, which nay be forfeited by outlawry,
st and not by goods whicih he hath as execttor or adminiftrator, nor
by a clod of the earth, nor by any chattell reall, as wardfhip, o

S the like.
2}?329 judic? (2Y Grand diffrcfie.] Diffrictio magra, 1t 1s {o called, not for the

Brit. §] so. b, quantity, for it is very fhort; but for the qaality, for the extent is
48 E. 3. 26. very great: for the:cby the fherife is commanded, Quod diffringat
tenontem, ita quod 1pfe, nec aliquis per iffun: ad ea manum apponat, do-
nec habuerit afivd praceptum, et quod de exitibus eorundem nobis re-
Sfpondeat, et qued babeat corpus ejus, e

This writ lyeth in two cafes, cither when the tenant or de-
fendant 15 attached, and fo retourned, and appeareth not, but
malkes default, then by this aft a grand diftreffe is to be awarded;
or when the tenant or defendant hath once appeated, and after
makes default, then this writ lyeth by the common law in Lieu of
A prizt cape.

Britton fpeaketh of diitrefies perfonzll, which he intendeth of
perfonall goods upon the attachment, ana diftrefles reall, which
concern the realty; and a third may be added, wix. diftrefles
which do concern both the realty and perfonalty, as this grand
diftrefle doth.

15 E. 3. Judge- In a jicia ad molendinum, after apparance the defendant made
P :1:;; default, whereupon a grand diftrefle was awarded, and the de-
25c. 14 E. 1. fendant made default again, and thereupon the plaintife had
Drefauln s jud gement. o
(5) Et f7latachee <wciyize a ceo jour a faver fes ffﬁfﬂf"!fh_ eit il Jii
iffices.} Here the Jatzachee is taken for him that 1s diftrained, and
appcarcth upon the grand diftrefle. :
255 ] (4) Et fil ne weigneeit le roy les iffues.] Ior then judgement 15 t0
be given againft the defendant, as hath been faid before, and the
king to have the iffues. _
(5) Etles juftices le roy.] That is, the juftices of his bench, fo
called, for that all the pleas there are coram rege. _
Gckham. 51 H. (6) Les facent liver a le gardrobe.] "I'here hath been an ancient
3- ftat. de Scace. gfficer of the kings houfhold of old time, called caffos rmagn® gard-
£roc. fupet bt d ke ¢ the or -ardrope or wardrobe, 0
Chart. 28 [, 1. 70bes warden or keeper of the great wardrop o e
cap. z. Fleta, 1. later times called mafler of the wardrobe, {o called, becaulc :
24 cap. 0. hath the kceping and charge of the royal robes of former k]mt,;
and queens, and for providing of robes, &c. of the king : hcd}ﬁt
alfo the charge of keeping and providing of hangings Qedf“g;
&c. in ftanding wardrobesin the kings houfes, and the delwc:yh ;
velvet and f{carlet allowed for liveries,-&c. And many ot g_
things belong to his office, which are not neceflary t0 be here I

peated : he is accountable in the exchequer. D2

Brit. vkl fupra.
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De articelis porreclis coram domino rege per comitem mare/challun Tot. Parl.Pa2{zh.
$r2 Liis que rd fﬁcsm{: /zz{mr: N curia m;gz.r clamabat pertinere, dominus =3 E. 1. Rot. 24
yoy wult quod it articuli irrotulentur in garderoba, et quad tranfirip-

e Lorandent /. Z}c’;'etm: preefate conuie, et qued wmec ipfe nec minifiri,
Jui aliquid habeants fen fibi witrabant ulira ea quee ibidem inve-
gty <5 e
7ide in the exchequer, ¢ arna 19 I8, 2. a privy feale bearing Int' commuonia

date 30 Fuwii, awno 1g li. z. concerning his account amonglt in Sgac.da anno
19 E. 2.

otheis.
But here 1t may be demanded wherefogre thefe iflues were to be

delivered into ti.e wardrobe; for the anfwering hereanto, it mult
be underftood, that the kings juftices of his bench did in thofe
dave, follow the court (the retourne of the procefle of which
co'::rt to this d:l}" 1S coram roge z:é!c:mym? j?{.{'riﬂfﬂj i1 gfz'a _) th&l‘e-- Art. f“Pf-'f Chart.
fore it was fitteft for them to make delivery of thefe iflues to this P+ 5
v . Fiera, l. 2. ca. 2,
ofiicer of court.
(7) Les juflices del banke al W eftm’.] That 1s, the jullices of the
comt of common pleas fhall make their cftreats, and thefe iffues

are part of the green waxe,
(8) Al wifcount de col couniie.] In this particular cafe of ifTues W. 2. ca, 1R

the jultices 1n eyre delivered the eftreats to the theriffe, wide be-
fore ca. 18. which extendeth to fines and amerciaments.
(9) Per rolles des juftices.] 'That ‘1s, particularly, and not a W. 2. ca. 1B

totall.
Vide morc for elireats the ftatutes of g1 H. 3. W. 2. cap. 8.

42 L. 3. cap. 9. 7 H. 4. cap. 3.

CAP. XLVI,

_pUR VIETY ofl enfoment, et per IT 1s provided alfo, and commanded

e roy commaunde, gque les juffices by the king, that thc juftices of
@ banke b2 rovy et juflices de banfe a the kinz’s bench at Weltniinfter from
Wiftninfler 1) deformes per pledant hencetorth ihall decide all pleas de-
f:‘I‘fJfft-’.’.ﬁ‘ aterminer aun jour (2), avant terminable at one day, before any mat-
qu: vien foit arraine, ou commence des  ter be arraigned, or plea commenced
f’{f‘f_f del Jour * enfuant, Jorfprisque lour the day following, faving that their
(tfaiites fotent entresy judgesyet rendusy et efloins {hall be entered, juaged, and

per enc/?tﬁzz de ceo nul home fz affie, que allowed; yet, by reafon hereof, let
U ne veigne au Jour que don’ luy efl. none prefume to abfent himfelf at the

day to him limited.
*[ 256 ]

Cirtt, in fome imprefiions both in French and Englith of this
fi::r t‘flielc words [ Et Jitflices de bank al Weftm’} F::e omittf.:d: ﬁfld
; ;“15 the cnd‘ thei_e words [fbr refe lour tfjoines) be ltkewife
mitted, ]uoth which without queition ought to be inferted as par-

Cclrl of this excellent law.
. ];lilﬁ)rzliclw.iefc before this flatute was, in refpect of prepofterous
e kiq] erly hearing of caufes; for many umes the Jjudges of
g ngs lJeng_:h, and of the court 9f common pleas would by

p ftunacy of great men and others in the wrregular time of H. 3.

U 3 put
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put off matters to be heard at one day untill another, and ;¢ that
time heare fome other matters appointed to be heard op 4 L
following, whereby the parties, whofe caufes were thep difap.
pointed, wers not oncly delayed, and put to further chagges, but
many times, when their caufe came to be heard, etther were djja

day

pointed of their councell which they had inftructed, or the day ag-
pointed not being comé, had nn councell inftrutted at all; a4

bafides where witnefles weie requifite, they many times failed of
them: this law therefore 1s made to remedy thefe prepofteroys
and diforderly proccedings, and to give judges a juit caufe of
deniall of any fuch requelts, though never fo powerfully, or im-
portunately made, and that this law may ferve for their buckler

and fhield, which Fleta rendredh in thefe words:

Fleta, . 2. €23,

Lt srovifum eff, qucd jufliciarii de wtiroque banco dlacita ad e
F JY 7 (I

dicm adjournata perfiniant, aiulcquam placita dici Jequentis quicginan
tlacitare incipiant, hoc tamcn excepro, quod ¢ffonium ins dici Juperavea
picntis admitiatur, adjud:cetur, el reddatur.

And hereby 1t appcarcth that both the faid claufes {o omitted,

as 1s aforefaid, ought to be inferted.

Of this kinde of hearing

of cauics it 1s truly {aid, Meriro beec dicuntur preaepoflera, qiia i biis

}fi}'(fﬁ: nt pofleriora.

(1) Qe juftices de banke le roy, T dol banke al T stn’, &c.]
This ftatute being made 1n atiirmance of common right doth ex-
tend to the court of chauncery, court of exchequer, and to all other
courts of juitice, for that zil are within the fame mifchiefe, and
thcrefore ought to be within the fame remedy.

(2) A teiminer aun jour.] Upon this aét this auncient concle-
fion of law doth follow, Fudicis cfiicium ¢} opus diei in die ify

F'L’ ':/JEL*;."?'H-

And this agrecth with that excellent law of Alagna Charia,
Nulli wenderus, n/li negebimus, cot difercmus juflitiam, wel relfuwn,

CAP. XLVIL

PUR FIEIW eff enfement, que f

wl deformes purchafe bricfe ac
sovel diffeijin (1), et celuy fur que le
briefe wicnty come principal diffeifsr
mourge avant que laflife fort pajje, qie
[e p0 cit fon bricfe dentre foundus [ur
diffeifing Jur le boirey ou fur les beives
les diffeifors {2)y de quel age que 1ls
Joicnt.  En mefme le mancr et le betre,
o les heires le # differfee lour Lricfes
dentre fur les diffeifers lour aunceffre,
s lower beires (3), de quel age que 1/s
feient.  Et fi paraventure le diffifce
nourge avant que il eit fon purchafe
Jait (43, iffint que pur les nonages des
Deires dun part ne dauter (5) ne foit le

*[ 257 ) bricfe

| T is provided alfo, that if any from

henceforth purchale a writof novel
dififin, and he againft whom the
writ was brought as principal diftei-
for, dieth before the affife be pafled,
then the plaintiff fhall have s writ
of entric upon difleifin againit the
heir or heirs of the diffeifor or difci-
{ors, of what age foever they be. In
the fame wife the heir or hexrs‘ofthe
difleifce fhall have their writs of
entrie acainft the difleifors, of thel_}
heirs, of what age foever they be, :
peradventure the difleifce die b.Cf““?
that he hath purchafed his wiit) fo

that for the nonage of the heirs of 31;



Cap. 47°
b fe abatisy 1€ ;’é’ P_[ffff’ dt—’]fi}' (6);. mes
g quint qUe I ot poit ﬁz‘m ley qﬁmd{{,
_/g;;'f hajle pur la frefh Juit apres le dif-
i (7). Et en mefme le maner [ot
on ceo point gard en droit des prelates,
geilts e religiony ¢t auters (8), as
gu:us toi e et temements en nul maner
puiffeit deveier apres auter mort le
qza:;'/ que 1ls foicnt diff-1fees, ou diffeifoursa
E: fi l2s partics en pledant wifcendont en

o fts et lengqueft pafla encourter le.

helie doins agey et nofm:nwent encounter
I [o.re le diffeifeey que 1l en ceo cafe et
lattaint (Q) dela grace le roy fans rien

QoHET
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onc party, nor of the other, the writ
fhall not be abated, nor the plea de-
layed; but as much as a man can
without offending the law, it mufit be
hafted to make frefh fuit after the
diffeitin. And in like manner this
{hall be obferved in all points for the
right of prelates, men of religion, and
other to whom lands and tenements
can in no wife defcend after others
dcath, whether they be difleifees or
dificifors. And if the parties in
plcading come to an inqueft, and it
pafleth againft the heir withun age,
and namely, againft the heir of the

diflcifee, that in fuch cafe he fhall
have an attaint of the king’s {pecial
‘grace.

Mirory ca. 5. § 4. (Dyer 137. 6 Rep. 4. 17 Ed. 7. 16, 12 Td. 4. 17. 8 Ed. 3. 73. =1 Ed. 3,
<7, 27 H, 6, 1, Yitz, Age, 71. g Bulftr. 137. Regift. 229, 230. 13 Ed. 1. ftat. 1. ¢, 15.)

The mifchiefe before this ftatnte was, that if a man had been See the Cuftum.
difi.ifed, and either the difivifee, or the diffeifor had dicd, their 9¢Norm.ca.43.
heire being witamn »ge, 1n a writ of entre fur difeifin brought by the
hewre of tne dificiice being within age, or by the difleifee or his
heire againit the hcire of the difieifor being within age, the paroll
hal demurred untill the full age of the heire refpetively, which
was a great delay, and is remedied on both parts by this adt.

(1) Darchafe briefe de novel difleifin.]  Albeir the diffeiiee pur- 3 E. 3. age 71
chaird no wiit f ailife of wovel diffeifin, et the heire or heires of 8 E. 3. 71
tne diiictior are within this itatute ; for {ecing in this cafe here put
by the mazers of this law, true it is, that notwithftanding the pur-
chale of the writ in a writ of enire fur differfin brought by the dif-
leifee agamft the hetre of the diffvifor, the heire fhould have had
his age te the great delay ¢f the demandant, this is fhewed [or a
mifchiefe in this particular cafe, to perfwade that the law might
be ¢enerall, though no writ was brought, as by the body of the
act appeareth,

(2) Bricfe de entry foundus fur difeifin, fur le beire on beires les
dijeifirs.] ‘Fhis is to be underftood of a writ of entry in the per,
Ell}dnl}ot in the pof, for the words of the flatute be fur fe beire e
d:ff ifov, which 1s a writ of entry in the jer, and therefore if the
heire of the diffeifor make a feoffment in fee, and the feoffee dieth,
bis heire within age, in a writ of entry againit the hetr, he fhall
have his aze, for this aét extends but to the heir of the diffeifor,
whoﬂ htteth in his fathers feat, and commeth to the land without
anillderayion; but otherwife it 15 of him that purchafeth the land
Efftéi;lmg{ .fonl' he and his heires are out of the letter and meaning
withir: aag o the {fame law s of the gﬁwchee and price 1n aide |
Wigh*:h; fem? }:lcir? of the diﬂ:eitﬁ_:;r tal:.e'th hufbapd, and hath if_I'ue ;7 11?1- 36 511-
the 1o 8¢, and dieth, the diffeifce bring a writ of entry againft 27 &< 5 1s

‘nant by the custefie, he pray in aide of the heir within age,
U 4 he

12 E. 4. 17,
5 E. 3. age 70

6 E. 3. 3.

2I E. 4. 135,

27 H. 6. 1.
Dier 4 Mar. 137-
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he fhall have his age, for this is a writ of entry in the s, b

brought againit the tenant by the curtefie, and {o out of the ﬂathg

ute,
24 E-_S- 2 5- b, If there be two brothers, and a fifter, the elder brother diffeifeih
46, 47+ one, and dicth, and the Iand defcendcth to his brother, aud he ¢p.

ters and dieth feifed, and the land defcendeth to the fifter withy,
age: in a writ of entry brought by the diffeiflee againit the i
fhe fhall be oufted of her ace by this ftatute : wherein three thing;
. are to be obferved. Firft, that the mediite heire on the pary of
[ 255 ] the diffcifor is within this ftatute. 2. That though the fifter is 1
malke herfelt filter and heire to the younger brother, and o
to the difleifor, for that her younger brother entred, yer i
fie heire within the meaning of this flatute to the diffeifor, ang
therefore to be oufted of her age. 3. That a writ of entry in the
per and ca 1n this {peciall cafe 1s within this adt.

Speciall heires, as in gavelkinde, borough Englifh, and the fifter
of the whole blood are on both fides wichin this {tacute, for thourh
they be not heires by the common law, yet are they heires withi
the intention of this law, which 1s to be tasen bemgnly, being
made for expedition of juflice, and to ouft delay.

S L. 3. 71. (3) En mcfie le maner eit le beive, cu les bexres le diffeifee lonr

X0 ]]?- 3 53 birsetes dentre fiur les diffeifors ou lour beires.] 'Thisis to be underiieod

glli '+ 3 otk as well of the mediate as of the immediate heire of tiae difleifor;
» Jt J ]

and theretore 1f there be grandfather, father, and fon, and the
grandtather is difleifed and dieth, and the father of full age like.
wife dieth, the fon is within age, and brings his writ of enuy
againft the diffeifor, he is an heire within this ftatute, for he maketh
himielie heire to the grandfather, who was the difieifee.

(4) Et fi peraventure le diffeif>e miarge avant que il eit fon purchaje
fair.] Here by exprefie words provifion is made, though the dif-
{eifce dic before the purchafc of his wiit, whereot {omwhat hath
been {aid before.

(5) Ijint que pur les nonages des beires dun part ne daut’s &
Where the demandant or the tenant fhall have his age at the com-
mon Jaw, you may reade at large in Markals cafe abovefaid::
it 1s there refolved, chat the heire as well of tihe demandant as the
tenant, thould have had his age in this cafe. ' '

(6) Ne fost le briefe abatus 22 le plea delay.] Here abatement 1s
talken for putting off the writ and plea without day untill full age,
but the writ is not abated, that is, overihrown, #en cadit breve, for
¥ ack. 1. 5. fo. fo Braton {aith, Blivor aute tempus agere won poicft iifira @latent, max-
&Wboa £ 218e e incanfa propriciatis, nec etiant convenive, fed differctur ufque atatiins

b Jfed non cadit breve.

3 k. 3. 71, (7) Pur la frefh fuit apres le diffeifin.] Statutum de W' 1. habetur

Dier 4 Mar. intellivi, ubi hares difféifiti facit reccntem feltam, aliter non.

ubi fupra. T his frefh fuit is not to be underftood between the diileifor and

24 £ 3 25- 405 1he diffeifee, although the diffvifor continue in poffethon by the

:ﬂb 6. fol. 4. fpace of 30 or 40 yeares, &c. But when the diffeifor dies, the’:l 13

Markals cafe.  the frefh fuit to be made, and that is regularly withina yearcdn ITl

;C‘EE- 3. 53 day after the death of the dificifor, for within that time continud
> 3. 1I.

claim may b made, which is in law recens ef continuis f[fzmt?{ﬂ.’f, an
within that time an appeale of death may be brought, which 1s receis
infecutio, and fic in multis aliis frmilibus. This
(8) En droit des prelats, gents de veligion, et aufcrs, &c.] |
claute is to be underitood of ecclefiafticall perfons, that be reguidh

and not of ecclefiailicall perfons, that be fecular, for the r-”gula::1 ea:i

g L. 2.age 1471.
24 B. 3. 25.46.
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Jead perfons
can defcend
bifhops, parions,
fore they arc not

of this act | ‘
heirsin thelr naturall capacity.
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in law, to whom no lands (as this ftatute {peaketh}
after the death of any other: but to the {ecular, as to
vicars, and the like lands may defcend, and there-
within this claufe, but within the former branches
for fuch lands as they are {eifed of to them and their

(9) Rit latraint.] Of the writ ocf attaint, {ce before the ftatute of

Marlebridge, cap. 14,and here cap. 37.

CAP. XLVIII.

Q1 gardein ou chicfe feignior enfeoffe
“ (1) wl bome de la terre que eff del
heritage del enfant [que e/l deins age
eten fu garde) a le difberitance del
heive: purview efly que le heire eyt
matiutenant fon vecoverie per briefe de
novel diffeiftn vers fon gariein, et vers
le tenant (2). Et loit la feifin batlle
per juftices (fiel f:it recover’ ) al pro-
chetn amy lenfanty a que le peritage ne
purra my difcend’ ( 3)y pur approver al
oeps lenfanty et a refpender des tffues al
betre quant 1l viendre a fon pleine age.
Et le gardein perd. a tout fa vie la
garde (4) de mefme la chofe recover’,
et tout la remainder del heritagey, quel
tient en nofure del heire.  Et fi auter
gardein qree chiefe feigniour (§) le face,
perde le garde de tout ce! chofe (©) a cel
futset foit en gricuve peine envers le roy.
Lt filenfant foit eflsigne, ou diffurbe
per le gardeing ou per le feoffees ou per
antery per que 1l ne puiffe fa affife fuer,
Jue pur luy (7) un de fes prochein amies
(8) que voudra, et Jfoit a ceo refceve.
W. 2. cap. 15.

[ 259 ]

l F' a guardian, or chief lord, infecoff

any man of land, thar is the inhe-
ritance of a child within age, and in
his ward, to the difheritance of the
heir; itis provided, that the heir fhall
forthwith have his recovery by aflife of
novel diffeifinagainit his guardian,and
asainii the tenant; and tne feifin thall
be delivered by the juftices (if it be re-
covered) tuthe next friend of the heir
(to wihom the inheritance cannot dew
{cend) for to improve to thec ufe of the
heiry, and to anfwer for the tflues unto
the heir, when he thall come unto his
full age; and the guardian, during
his life, {hall lofe the cuftody of the
thing recovered, and all the inheri~
tance that he holdeth by reafon of the
heir. And if another guardian than
the chief lord do it, he {fhall lofe the
wardihip of all tegether, and be grigy-
oufly punithed by the king. And if
the infant be carried away, or dif-
turbed by the guardian, or by the
feoffee, or by other, by reafon where-
of he cannot fue his aflife, then may
one of his next friends (that will)
fue for him, which fhall be thereto
admitted.

(Fitz. Affile, 10¢. Bro. Afiife, 491. 2 Ed. 3. 16, 8 A pla. 22. 27 H. 3. 1. 40 Ed. 3. 16.

33 Ld. 1. ftac, 1. c, 15. Raft. 366, 367.)

_The mifchief before this ftatute was, that when the gardein 1n
(ivalry made a teoffment in fee, the judges, for the {aving of the

vty between the f{eoffor and the feoifee, and that the right of

scimight be faved, allowed that a writ of entry in the per did lye

rthe heirbefore this tatute, as itappearethby BraQton, and 15 H. 3. Bra.1. s. fo.
‘ nay, 324. 15 E. 3
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Rre.8;7. 19E. 2. nay, th: judges in ancient time did allow a writ of entry i)
Al ;1 ey, PET AS 1 appeareth by the old Regifler, of a froffment maq, b;
@ %0 20 BIS79% baillic: but this opinion, or errour rather, was holpen b

v the re
Jution of the judges; and the alicration of the gal'deinJ(q}*:eerrimf?j
act) to be made 1s holpen by this alt, by en:&ing and dcchri:;h
that an aflifc of wewe! difleifer doth lye againtt the gardein apg ]Ef
fecfie:; thercfore of a feoffment made by the gardetnafier the ﬂaf
tute, no writ of entry in the per dotit lye, bur an afiife of nowe dif.
rg Eoz2o AT ﬁzz.‘ and the flatute hath adjudged the f: offment a mﬁ.y}:;z; I;Uthﬁf
aca. 7 1.5, 09. an alienstion by the gardein before this ff 1ote, a writ of ey i
S_i i“q:f3 LT the por doth lye after this a&t, becaufe t'as €t doth externd to g2
5. oo fmee. 67, MENLS made afterwards, as appeareth by the letter thercof; by

ro E. 4. 18. the tenant alier, and the gardein and his teoffze dye, ov if the hei

Vid. Wa2.c.25. dye, fo as no afflife can lye by this act, then of wuch au alirnadey
after this adt a writ of entry deth Iye: and ail this is aprioved by
the authority of our books, and upon thefe dive:fities all the bogks
are reconc.led.

‘T'his ftatute {peaketh onely of a gardein in chivalry, therefore

tenant for yecrs, tenant by clegst, ftatute merchant, &c. fhall be re.
Weft. 2, ca. 250 ferved till we come to the ftatute of W. 2. cap. 23.
(1) Enfecffe.] The feoffment at thele tumes was the oenerall
aflurance of the realm, but a fine 1s within this aét, tor thatis a
o fcoffment of record.

[ 200 ] (2) DMaintenant fon recovcric per bricfe de novel diffeifin wers fin
gardetiz, et vers le tenant.) IHere two things are to be obleried, 1.
upon this word maintenant, t.at is, prefently without any delav:
and this 1s the 7. «ét made at this parliament for expedition of
jaitice, and for the oufling of delayes; for as it 1s commonly faid,
the devill devifeth delaves : wherein this noble king followed the
fteps of tivat good king Alfred, in whofe time the law of Knglind

Misvar, cap. 5. was as followetins Eu jon temps puiffoct chefeun pl’ aver commiiina, o

N 1. bricfe a jon vif’ al feigniour de fee, ou a certein jijkices alfignas fur inif-
cin torty en fon temps fe bafla dvoit de jour en jour, yfint que oaffer 13
Jeurs nefloit nul default, ne nid effoine adyornadle.

z. By this adt, not onely the gardein is a difieifor, but the
rlety, oy, cexr. feoffee alfo; and {o doth Fleta render it, E¢ apud Wefind fut
o L. 4. 18 provifum quod cuftos, qui alienat terras baredis, habeatuy pro diffeifine
We. 2, cap, 25, " : P 7 e

(¢, and foon after he faith, Habeantur pro diffeifitoribus tam cijflis;
qitdzr emproic,

(3) Er foit e foifin baille per juftices, &c. al proclcin amy del infans
tleta ubi fupra, 4 qie le beriiage ne purra my difcend’ .} This claufe Fleta rendreth In

this manner, £7 cum terra fuerir recuperata, tradatur prcpinga!ar{ ami-
co, cui heareditas defeendere non debeat, qui refpondeat puero de exititus,
cunt ad alaten fuam peruercrit,

And where the ftarate faith, Soit, Te. baille per juflices, the mean-

ing is no more but this, that the jultices before the recovery W
liad, fhall charge the next of the kin, to whom the Iand cannot de-
{cend, to take according to this a& the cuftody of the lands, and to
veeld a true account to the heir at his iull age, and to enteran order
of court therecof accordingly.

And he 1s ncither a gardein in chivalry, nor in focagci_ but
a ftatute gardein ia licu of the gardein in chivalry by force o this
act. | o

And if this gardein dye before the full age of the heir, his ¢X¢

cutors {hall not have the cuftody, but the next of kin, to whomlqtl};j
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{and cannot defcend; for this alt hath annexed it to the next of
};IOGd: to whom th; land cannot defc&::'ngl. _
(4) Et e gardein perde a tout Ja vie la garde, &c.] This branch
. .o be underftood of a gardein in drost, that is to fay, of the chief
is 1 for he is not onely to lofe the cuitody of the ldnd aliened, and of
;]]]r the refiJue of the heritage which he had in ward; but alfo to
1ofe all benefit of wardfhip oftlmt tenancle, by the letter ofthls_ law,
during his Jife, tor that againit the office and duty of a gardein, he
hith fought the dilherl{'qn of the _hc:lr which he had in his cuﬁody: _
wd Fleta tranflateth th1::-; claufe 1n thefe word:a, erﬁﬁ: capitalis do- Fletylivt.c. 1.
minus qui boc facial, amitiat c:ﬁa_dmm tota wvita fua tam de rqﬁdﬁa, |
guam G 1Erva alienata; but 1n thn‘cafe the }urd by his feoftment Vide 1. part In-
of the tennncie, or any part thereot hath extinguithed his feignio- it & 968.
ity for ever, wi -ther the feoffment be made of all the tenancie, or
bur o part, by the common iaw: and thefe words (during his life)
betag o the athemutive, reltraineth not the operation of the common
law 10 this cafe. L
(3) £t fiauter gardetn que f}.ﬁiqfe/éfg?ziaur.] "T'his 1s lntendl‘i’fl of a
gardein 7z fait : ws wpere the lord afligneth over the cuftodies to
another, he 1« called a gnrdein iz fait ; hereof Fleta faith, e £ alius Fleta ubi {uprae
fuicrst cuftosy qiin capiialis dominus Jeodi illius, amittat cuftodiam yez
recuperatees S ¢. , ‘
(6) Perde le garde de tout cel chofe.] The feoffment made by the
guidein iz fait is a foriciture of his eftate by the common law of the
wh.le, 1f the teoffment were made of the whole; andifof part, then
of that part onely by the common law; but this ftatute giveth the
forfeture of the whole land in ward : but it feemeth ia this, the
wardthip of the body is not loft, becaufe this branch extendeth to [ 261 ]
the ind onely; no more then upon the ftatute of Glouc’ in cafe of Gloc’. cap. 5.
waite done to the ditherifon of the heir, the ftatute {aith, perdra /e
garce, yet fhall he notlofe the cuftody of the body: and 'in both ich. 28 11, 2.
thele cafes, the feipniory, which is the caufe of the wardihip, con- Benloes,
inueth; but where the {eigniory is extin@, there the heir thall be
out of ward, both for bady and land.
(7) Sue pur luy un de fes prochein amies.] Before the making of
this a&t, the gardein or his feoffve, or fome other would eflolgne or
diturb the infant, fo as he could not take his remedy By law, and See before, c.42.
by attorney he could not appear, therefore this act in this particu~ 49 E. 3. 16.
lar cafe doth g¢ive the infant to purchafe and follow his writ of *'* 32 3 5
afife upon this a& by prochein amy, albeit he be not prefent 1n
court; and ever fince the ftatute of Weftm. 2. which is generall,
tic common rule is holden, that an infant fhall {fue by procbeis amy,
and defend by gardein.
(8) Prochein am_y.] Amicus p:«'ﬂpz'ﬂgm'ar; in our books the namcs
of gardein and prociein amy are fometimes taken the one for the
other becaufe the gardenrand prochein amye are oftentimes all one,
a5 the gardien in locage 1s alfo prockein amy, &c. And now as
Wellthe garavin, as the prochein amy are allowed by the judges to be
fome of the officers of the courr, and both in re{pect of their place
and fkill are in troth the beft prochein amyes for the good and fur-
therance of the infants caufe.
‘}cerfi:md rendreth this claufe in thefe words, Et fi heres impeditus Fleta ubi gupra.
u; N a ﬁ'gnffufzzm,_/i‘gumar unus de ]!Jropz:zg.ef:ar:éus amicis, el admit- 4‘; ]é 3. 10,
(5 and this admiffion is by the order of the court, but the gardein 4% &-3- 10

| . E- . A t -
| ?ﬂl.l& Putin g warrant, . 33 3 ors

nﬁy 94.- 10 Am
Iﬂ 10. 27 Afl, 53,

"
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Attorney 76.
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In an ation of wafle, brought by an infant againft the abbot of
R. as gardein in chivalry, gras renet, the infant came not ip Derlon
but one came as prochein amy by the ftatute, which is il‘itenéed b
the faid ftatute of Weft. 2. and prayed to be received to fye, f,.
that the infant was efloined; againft which this objedio “.a;
made, that it appearced not judicially to the court that the jnf
was cfloined, and that fuch a fuggcfiion 1n the cafe of afife p
mordancefter had ufed to be made, becaufe the efloyning, wy;
is the caufe that the ftatute fetteth down, might be enquird o
being a jury, the firft day, but orherwile 1t was in the cafe ars),
barre being an aftion of wafte; bur it was refolved, that the 41/,
amy ought to be admitted upon the f{aid fuggeftion n this cafy, 1,
that the writ is brought agzinft the gardein, which peradventyr
had efloined the infant,and he of his own wrong {hall not take a4,
vantage, and therefore the court did award that the prochin am
fhould be admitted to fue, &c. Wlich cafe | have remembred here

ecanfe it may ferve for an expofition as well of this alt of Wefty,

i.as of the faid aét of Weltm. 2.

C AP. XLIX.

" N briefe de dowey dont deante riens N a writ of dower called wid

?Zﬁd, ?Zt;‘f

oit le bricfe abatus per nilil habet, the writ fhall not abate

veeption del tenant (1), pur ceo que el by the exception of the tenant, becaule

avera ref cere

for dower de auter bome {he hath received her dower of ano-

avart fon briefe purchafey, fil ne puit  ther man before her writ purchale,

?r:wyfn‘ qie el ert r@’E‘c:fvf j)c?:-'t (f.effz

dowvey de liy

unlefs he can fhew that fhe hath re-
mefme (2)get-cn mefme <eived part of her dower of himil

la ville (3) avant fon bricfe purchafe and in the fame town, before the wit

(4)-

purchalfed.

(Reg'ft. 175, 171. Fite, Veoucher, 196, Fitz. Dower, 75, 76, 86, 3g. 114+ Iacl. 128.)

[ 262 ]
Bradt. li. 4. fe.
3111 b.

Flcta,li. 5.¢. 235,

The mifchief before this a&t doth notably appear by Bracto,
who treating of this writ, Unde #nibil habet, {aith, ad boc anicn guct
dicit mulier i intentione fua (et unde nibil habet ) fi quidem purtini voli
habuerity licet mznimam, ff boc dedicere non prjfit, wel cun hoc pi chatiun

fuerit, cadit brewe, nec de refiduo quod oi defuerit poterit fibi projpicei

nift per breve ae reffo de dote, #ilbil igztur recipiat de dote fua ante fre-
viIs impetialionem, 11a gzz::a’ breve contineat omiu s {i".!ﬁ?‘(fﬂ?ffﬂf ::fé:'fzmg;
furerint in uno comitatu, wel in diverfis. Et cum omnes contincaniis
tunc primo recipiar, et fi recipiat ante judiciuvi, etiam fine j:zzz’{'m N
obffabit ei exceptio, quod aliguid babuerit, quia rejpondere poicril, gﬂ:::;f
JatisfalZum ¢f? €i ante judicium, Sc. fi petens dica? quod exce i
e, €1 wmocere non deber, quia nibil habet in tal willa, wel in a/.rf
tali willa, non walebit 1alis fua replicatio, quia id quod dicilur ((ici¢
uihil habet ) non debet refervi ad willas, fed ad dotem : here by doth (he
mifchiefe before this act manifeftly appear.

And Fleta rehearfing the effeé of this ftatute, faith, iz &rev/ ciiF
de dote unde mulier petens nibil habet, non cadit breve per gxcoplicistt

. . . - s, . ~ . J A %
tenentis petentis judiciuin de Orevi, deficut fuppenit eam nihil bl F;;
| £l
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Lateat, weal ditem fuan: de aliguo receperil pro parte ipfam

Gy aliguid - : 510 i ' '
ot 7 ﬁ parten dotis receperit a feipfo i eademn villa ante brevis

Koot ingentes 7

";;:jﬁﬂn'm‘iam:y:. B | . . .. ~
¥ (1) Per exceprion del tenant.] Resularly tenant is taken for him Brit. fo. 258.

of the free lold, but in the cafe of dower, it lyeth 23 L.1.DBre.863.

foainft gardein In chivalry, becaufe in that cafe he‘is to anfwer for fshﬁ::liiliif.g;g:

e heir, bat not aganit the gar_*dem 1n focagt?. See hereafter in . 30 257,

it chapter, where th_ls exception fhall lye in the mouth of the - E, 3. 508.

P cuchee being tenant inlaw. 8 E. 3.35.4

3 (z) D¢ [y mefure. ] Fu:ﬁ, 1t muft be cof the {an}c tenant, and not i"-;‘* { 3-3529- _

Eof another, though-it be in the {fame town; as 1f thae huib?:nd 111 - I‘;Eglb:diz.;

é offeth A, of Whiteacre, and B. of Blackac‘:re, botl} in Dale, and g E.2.ibid.6357.

i wife receiveth dower of A. fhe notwithftanding fhall have 4 g, ;. 42,

¥, wiit of dower ((unde nibil habet ) againft B. by the exprefle pur-

§ .- of this a&y, for he is not the fame tenant of whom {he received

E1or dower,

E  Secondly, if A. having a wife doth infeoffe the hufband of one Bt 61, 257,

f acre, and the wife of another, and both 1n Dale; A. dyeth, the i2 E. 3. Dowee

€ huband afligneth dower of his acre, yet doth the writ of dower ©5-

8 (unde nibil babet ) lye againft the hufband and wife, for they are

% rot the {fame tenant.

¥ Thirdly, if the baron be feiled of Blackacre and Whiteacre in 5 ¥, 2. Dower

& Dale, and after the coverture maketh a leafe for life of Blackacre, 124.

f ond oranteth Whitcacre and the reverfion of Blackacre to A. and his 12 £. 3. Dower

B leirs, to whom attornment 1s made, and dyeth; the wite receiveth 86-

g dowerof A.of Whiteacre, and after the leflee for life dyeth, the wife

hall have a writ of dower (unde nib:! Habet) to be endowed of

¥ B'ackacre; for albeit it be againft the fame tenant, and in the

g fame town, and before the writ purchafed, which are the threc

E points required by this a&t, yet is there another property neceflarily

¢ implyed,and thatis, that he be fuch a tenant-of both the onzland and

i the other, at the time of the receit of dower, as fhe might have had

E ler writ of dower (unde nibil babet) againit him, of both which

g e could not have in this cafe, in refpect the leflce for life was

g tenant of the free-hold at that time, and {o no default in

# ler,

B lhie baron is feifed of a carue of land holden by knights fervice, 1 E. 5. Dower

f and of Whiteacre in Dale, and after the coverture infeoffeth A. of 76. 3 E. 3.

B Whiteacre with warranty, and dyeth, his heir within age, the gar- Voucher 196.

- dein afligneth dower of the carue of land, and then the wife brings Kelw. 128.

b her writof dower againft A. who voucheth the heir in the cuttody

§ ofthe gardein, the gardein pleads the receit of dower of the faid

§ Carucin the fame town, and adjudged a good plea and the writ of

R dU:VEl‘ (unde nihil babet ) abated. "

f  lhe fame law it is, if the gardein that afligned the dower

R dyed, and the heir had been  vouched in the guard of his

;Iiiecutors, his executors in the cafe abovefaid thould plead the fame

® plea,

! And fo if the heire in that cafe had been vowched of full age, he [ 263 ]

| I?“gh,t have pleaded as vowchee, as an aflignement of dower by him- Firlt part of the
ddie in the fame towne. | Inft. fe&k, 3¢.
d(3) En mefine la wille] A writ of dower, unde nihil habety 138 E.z.bre 829.
ﬁf} lic In an hamlet, but yet 'if the demandant have rgceivcd 4—%— 3.1bid. 74 5
qDEr out of _the _hapﬂet, and n the fame town, the Wit ﬂia}l gE 3:‘ g“"'
atei otherwife it is, though it be in the fame parifh, if it °™ L

be

kehat 15 tenant

\07
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Fleta ubi fupra.
Bracton ubi
fupr. 3 E. 1.
Vowch. 196.
12 E. 7. Dower
36. Regift. 171.

Weflm. primer. Cap. ro,

be in another town, for the words of the ftatute be, ¢, mefme |,
wville. |

(4) Avant forn bricfe purchafe.]. Of this claufe Fleta faith gy,
] i . . 3
Y partem dotis fue receperit psﬂ_ breve Z)H}f’ﬁ’!:"ﬂ{ﬂﬂ:, quamuvis b
ff’ﬁ renenle, non proprer boc cadit breve ??m]u"r.r.r, cum dicere fo-
terit ante judicium, qued de rveliduo, wel omiffione ef ¢ Jatisfaidun,

and {o it appeareth by Brallon, 1t was, as to this point, at the ¢op.
mon law.

CAP. L.

T pur ceo que le roy ad fait cel AND foralmuch as the king hath

/ cf)c_:ﬁf (I

) .g';Z /,;angzgr {[e’ _foz(, et ordained thcfe things unto thE

Jaint e/giife, et pur le ccmnon profit de honour of God and holy church, and
peopley et pur le allegeance de ceux querex for the commonwealth, and for the
font greves (v ), il ne voit my que au- remedy of fuch as be grieved, he
terfoits puifent turner a prejudice de would not that at any other tune it
[y, ne de fa corone : mes que les droitsy, fhould turn in prejudice of himfelf,
gue a luy apperteign’ (3), luy foient or of his crown; but that fuch right,
Javes en touts points. as appertains to him, fhould be faved

Regift. fol, 671,
Diacton,

Bl‘itf"ﬂ, fDli Yo

17 E. 2, t”:crog.
Reris. 260 K, 5.
Quar. Imp. 95.
13 E. 3. Scire
fac’ 10, 3 H. 4.

in all points.

This 1s a faving to the king of the rights of his crowne.

(1) Céf chofe.] Thatis, that this ftatute of W. I. which hath
been made to foure excellent ends, wiz. the honour of God, the ho-
nour of the church, for the commomnwealth, and for the remedy, d‘n-
burdening, and eafc of them, that be grieved, fhould not be preju-
dicial to him, cr to his crown, but that the rights, which to him ap-
pertain, fhouid be faved. _

(2) Allegeance de ceux gueux font greves.] This fhould be alle-
wiance de cenx, €. That is, difburdening, remedying, and eafing
of fuch as be grieved. i _ _

(3) Mes que les droits queux a luy appf_rmfﬂ.] Fhat 1s to f;}:
the kings rights, or the kings rights of his crowne¢, Or the rights
of the crown, for fo thefe, which fince are called prerogatives bcfﬂfﬂ
this time were called jura regia, ov jura regia corone, Of _;_z:r;!
coronce 3 Bra&on cals them privilegia regis, and Britton, 4rutle
¢ . : : Iy called

But fince this a& jis regii, e hath been common }’1 it
prarogativa regis, which is all one with this, that this at calls arv
le roy.

Sce the firft part of the Inflitutes, feét. 3. Lex corona.

2, QH.4.6, 15 Es 4. 12, 13,

CAY
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CAP. LL

T pur coo que graund charitie ferra . N D forafinuchas it is great cha-

de faire aroit a touts en tout temps _rity to do right unto all men at
‘1), cu mflier ferrsit: purview off  all times (when niced thall be) by the
;],5;- affentmint (.Zs; | prelates (2 )y, que aflent of all the prelates 1t was provid-
affifes de novel diffeifiny mortdauncefier, ed, that affifes of novel dilleifin, mort-
ot do darrein prifentment (3) futffent  dauncefter, and darrain prelentment,
pries en le Adoent (4 )y en Septuagefrme  fhould be taken in Advent, Septua-
(5),et en Quarcfie (0), auxtbien come gefima, and Lent, even as well as
le home prent lenquefts, et ceopria le 7oy  enqueils may be tal;en, al_ld that at
as evefjues (7 ) the fpecial requett of the king, made

unto the bifhops.

The caufe of the making of this ftatute doth manifeftly appeare
by Britton, who being B. of Hereford, and expert both in th: com-
mon and canon law 1n his chapter De challenge de jurors, {aith thus, Britton, ca. 53
Et fils yjcient aflits des jurors uncore purrount afcuns effre removables per
vorie challenzes des parties, et auxi pur le temps en caie : car heures ne
fonl fus inesies & car per caron eff defendn de jaint efglife fur peync de
exconnengement, que de la Sepiuagefme jefque al utas de Pafche, ne del
cmacncement de Advent jefgue al utas de la Epifayne, ne en jours del
gratie wmps, ne en jours de major letanies, ne n jours de roveyfouns, ne
en le femcaigne de Penteccfl, neen temps de Jeior lees, ne de vendenzes que
durent de la O, Mlargaret jofque al 1§5. de fainsy Mi hael, ne en folemne
Jours de fefuints de jaints, nulluy ne jurge fur le evan_eirtes, ne nul jocu-
lar plea ne teigue, ue fummons ne face en temps avandits, ifint que touts
(iff temps joit done a Dieu prier, et dc pefer comtekes, et de acco~der
wix, quc jont & difcord, et pur coiller les biens del terre, dont le people doit
Jrure. -

‘Which in refpett of fome difficulty I have thought good to tran{-
late; « and if {uftictent jurors appeare, {ome are removeable for
“ Jult challenges of the parties, and alfo for the time in cafe; for
al houres are not fit for all feafons: for itis forbidden by the
canon of holy church upon paine of excommunication, that from
t]]c Sepruage{me untiil eight days after Eafter, and from thebegina
mngof Adventuntill eightdaysafterthe Epicnany, (ortweifeday)
Or in the dayes of the roure tiries (that iz, tic ember dayes ap-
pointed for publike falts foure times in the yeaie) or in the dayes
of the great letanies, or in rogation or gange dayes, Oor in the
veek of Pentecoft. or in time of narvelt, or of vintage which Harveft,
dureth from the feaft of S. Margaret (which 1s the thirteenth of “rvivifis
July) untill 15 dayes after the feaft of 5. Michael the archa
angell, or in the folemne feafts of the a&s of taints, no man be
) i‘;’utl'}llle upon the holy evangeliits, nor nny fecular plea be holden :
. ¢ umes aforefaid, but that all thefe times be given for
) E?Yﬂr to God, and to appeafe. dzbate, and to accord them that
. Jcatdifcord, and to gather the fruits of the earth, whareof the

People may live, which were works of niety and chariiy.”’

Lhis a&t beginneth with a maxime of law, Swmma charites e/?

Jacere
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264 Weftm. primer. Cap, ¢,

Sfacere juflitiam fingulis in omni tempore, quando opus fuerir, and there.

fore provideth that the three aflifes, wiz. of novel diffeifin, mordgyy

and of darrein prefentment fhould be taken in Advent, Septuage{‘m;

and Quarefme. ’

Int’ leges Edw. (1) Tout temps.} Here 1s underftood cowvenable in ley, for in
regis, anno the common law there be dies juridici, et dies non juridici ; g,
Dom. g24. non juridici funt dies dominici, the lords dayes throughout the
whole yeare, {o called, becaufe the Lord and Saviour of the woyy

did arife again on that day: and this was the ancient law ¢f Epg.

land, and extended not onely to legall proceedings, but to ¢qp.

[ 265 ] tracts, &c.  Dacus fi die dominico quicquan fuerit mercatus, re iy,
27 He 6. Co 50 g1 orzs praetcrea duodecim mulilator, Anglus triginta folidos numeratg ;
and it is truly {aid, roges, qui feraciunt Chriflo, faciunt leges pro Chyif,

2. In Eafter terme the day of the alcenfion of the Lord Jefus Chrig,
3. Before the ftatute of 3z H. 8. 'I'rinity terme extended into the
time of harveft, and then in that terme the day of the nativity of
S. John Bapnuft was not dies juridicus, but by that ftatute that terme
1s {o abbreviated, as that day fals not within the {ame, onely di;
Gominici arc not dies juridic: in that terme. In Michaelmafle terme
the day of All Saints, and the day of All Soules; and in Hilary terme,

the day of the Purification of the bleffed Virgin Mary, are not dis

Juridici,
Fortefcu, ¢, 51. And 1t thould fecm by Fortefcue, that there be allo hore juridica,
fol, 66. b. for he dedicatine his book to the prince faith, Scive te etiam cupo,

guod jufticiarii Anglie non fedent in curiis regis, nifz per tres boras in

die, feilicet ab hora oftava ante meridicm, ufque boram wundecimam con-

pletam, quia poft meridiem curie ille won tenentur, fed placitantes tun f;

divertunt ad pervifium, et alibi confulentes cum ferwientibus ad legem, it

aliis confiliarviis fiis. RLuare jufliciarii pofiquam [fe rcfecerint, totun:
diei refiduum peirtranfeunt fludendo in legibus sy Jacram legendo feriptu.
ram, et aliter ad corum libitum contemplando, ut vita ipforum plus con-
templativa videaturs quam activa, . _

Mirror, c. 5.§ 1. And the Mirror faith, Abufion ¢ff que ticat pleas per Dimenches (.
{fabbath dayes)ox per auters jours defendus, o devant le foleil levie, o
noltanrre, ou in difbornef? lici.

(2) Purvicew eft per affentment des prelates,] Which is exprefled,
not that the prelates aflented alone, but that it was enacted by the
king with the whole aflent of parliament, which is implied by thele
words, purview e, and this act is entred into the parliament ol
with the reft made in this parliamient. But per affenr des prelates 1s
added to manifeit that this at concerning the crofling of acanon of
the church was e¢nacted by their aflents.

Sec the firft part And here it is warthy of obfervation, that albeit divers judges of

of the Inftitutes, the realme wcere men of the church, as Britton, Martin de Patte-

feet. 524. thull, Wiliiam de Ralcighe, Robert de Lexinton, Henricus de
Stanton, and many others; and that the honourable officers of the
realme, as lord chauncellor, lord treafurer, lord privie {eale, malter
of the rolls, &c, were in thofe dayes men of the church, yet they ever
had fuch honourable and true-hearted courage, as tacy {uftered no
incroachment by any forein power upon the rights of the E:rowne,olr

Li.c.fo. 1.Caw- the lawesand cuftomes ot the realme, asin Cawdryescaic 1in the ﬁfEI

drics calc. part of my Reports is partly thewed, and much more (if 1t were T¢-
quifite) may be faid in that behalfe.

(3) Erafife de novel difjeifin, mordaunncefier, ct darrein P?'ﬁﬁﬂfﬂﬁ:’f}':l

Brit, ubi fupra.  Hercof Britton fanth, Les evefgues nequideat ot preiats de Saiut 8 e

ﬁ.fmf



Statut. de Bigamis. 265

£t Ffpenfations que affijes, ef juries font prifes en tiels temps per rea-

J ] .
jﬁﬂ:fﬁ*:‘a’ wzrszam.

(1) Advent. ] Adwentus Domini in cavie, of incipit die dominica 7 aff. Pe 7e

4
;’! I

Epip‘..ﬂ.n}f.

oin ante feftum Sandli dndrec, vel ipfa die Sanéti Adrdreee, [t in 14 2, 4
nica venerit 3 and endeth e1ght dayes, after twelfe-tide, or the

(5) Septuagefime. ] Septuagefima beginneth on the third Saun-
day before Shrovefunday, and endareth till eight dayes after

Eafter.

(0) Quarefme.} Duadragefina beginneth the firt Sunday in Lent, [ 266 ]}

.nd endureth all Lent.

(7) Et ceo pria le roy as evdfques.] Faire and good words many
imes further, but never hinder any good work.

How thecanon abovefald tocke no place in other a&tions not named
in this act (if you obfcrve the times forbidden by the canon) is ma-
nifelt by our bookes, and common experience in all ages fince the

making thercof.

STATUTUM DE BIGADMIS. [ 267 ]

Edituin anno 4 Edw. .

T 1s called Sratatum de Bigamis of the fift chapter of this
4, parhament, wherein thofe that be Zigami, are barred of the

privilege of clcrgic‘

[ N prafentia venerabilium patrum

quarundam epifcoporum Anglice, et
aliore o de confilia regisy recitate fue-
runt conflitutiones [ubferipte, et pofi-
manm coram dsmino vege et coirfilio
fwo aunditee et publicate, giia omnes de
cofilisy Lam jufticiarit, quam alii con-
fr;r;{':w.:m?zt (1), quod in Jeripturamn
redircrentey ad perpetucm nicrnoriant,
hjiod armiter obferventur,

li

I N the prefence of certain reverend

fathers, bifhops of England, and
others of the king’s council, the confti-
tutions under-written were recited,
and afterheard and publifhed beforethe
king and his council, forafimuch as all
the king’s council, as well juftices as
other, did agree that they thould be
put in writing for a perpetual me-
mory, and that they fhould be ftedfait-
ly obferved. -

Here may you obferve the ancient order of proceeding in par-
‘ment for  pafl; i bills; firft a felect jtt f 1
r pafling of bills; firit a felet committee of certdin

?'ﬂ]mps, barcns, and fome of the commons, with the judges af-
“ints (wno after are exprefly named) exprefled here under thefe

words,

¢t aliorum de confrlio regis (for a

L ) L)

t this ume the lords and

?Emr}ps fate together) and after the committee of both houfes
i retolved hereupon, then ta report it to the whole councell here

IL Inst. X

expreffed
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Int’ leges Edw.
rcgis, anno

Dom. g24.

[ 265 ]
27 H. 6. ¢, 5,

Fortefcu, ¢, 51,

fol. 66. b,

Mirror,ce 5.8 1.

See the firft part
of the Inftitutes,

fe€t. 524,

Li- 5- f‘[]. Ip Cilw-
drics cale.

Brit, ubi {upra.

Weftm. primer. Cap. ¢,

Sacere jzﬂ.z'rz'am Singulis in omni tentporc, .gzmﬂa'a opus fuerit, and there,

fore provideth that the three aflifes, wiz. of novel diffeifiy, 0¥ dauy,
and of darrein prefentment fhould be taken in Advent, Septuagefine.
and Quarcime. ’

(1) Tout temps.}) Here is underftood cowvenable in Ly, for i,
the common law there be dies juridici, et dies non juridic; ; ({;';5
non juridici funt dies dominici, the lords dayes throughout tf,
whole yeare, {o called, becaufe the Lord and Saviour of the world
did arife again on that day: and this was the ancient law ¢f Ene.
Innd, and extended not onely to legall proceedings, but to cqp.
tralts, &c. Dacus fr die dominico quicquan fuerit mercatus, re /g,
er orts preetirea duodecim mul&lator, dnglus triginta folides nUMCrazg
and 1tis truly {aid, roges, gui feraiunt Chrifto, faciunt leges pro Chrifgs,
2. In Eafter terme the day of the alcenfion of the Lord Jefus Chyip,
3. Betore the ftatute of 32 H. 8. I'rinity terme extended into the
time of harveft, and then 1n that terme the day of the nativity of
S. John Baptift was not dics juridicus, but by that ftatute that terme
1s {o abbreviated, as that day fals not within the fame, onely 4
dominici arc not dies juridici in that terme. 1n Michaelmafle terme
the day of All Saints, and the day of All Soules; and in Hilary terme,
the day of the Purification of the blefled Virgin Mary, are not 4
Juridice.

And 1t thould fecm by Fortefcue, that there be allo bore juridica,
for hc dedicating his book to the prince {aith, Scirere eriam cupi,
onod jufficiarii Anglice non fedent in curiis regis, nifi per tres horas in
die, feilicet ab bora oftava ante meridicm, ujgae boram undecimam con-
pletam, quia poft meridiem curiee ille non tencntur, fed placitantes tunc J;
divertunt ad pervifim, et alibi confulentes cum fercvientibus ad legom, i
aliis fwﬁ/z'arz}:'.r Suis. Luare j.:y?:'fmriz' poftquam e refecerint, totan
diei refiduum pertranfeunt fludendo in legibus s jacram legendo feriptu-
vam, et aliter ad covum libitum contemplando, ut vita ipforum plus con-
templativa videaturs quam activa, .

And the Mirror faith, Abufion ¢ft que ticnt pleas per Dimenches (1.
{abbath dayes)owx per auters jours defendus, on devant le foleil levie, o
nocianryre, ou in dzjﬁ:aw% lici:.

(2) Purwvicaw eft per affemtment des prelates.] Which is exprefled,
not that the prelates aflented alone, but that it was enacted by the
king with the whole aflent of parliament, which is implied by thefe
words, purvicw eff, and this aét is entred into the parliament roll
with the reit made in this parliamient. But per affent des prelates 18
added to manifeft that this aé concerning the croffing of a canon of
thic church was enacted by their aflents.

And here it is worthy of obfervation, that albeit divers judges of
the realme wcre men of the church, as Britton, Martin de Patte-
thull, Wiliiam de Raleighe, Robert de Lexinton, Henricus d¢
Stanton, and many others; and that the honourable ofhcers of the
realme, as lord chauncellor, lord treafurer, lord privie {eale, malter
of the rol.s, &c. were in thofe dayes men of the church, yet they ever
had fuch honourable and true-hearted courage, as they {uffered no
incroachment by any forein power upon the rights of the (_ZI‘OWHE:M
the lawes and cuftomes of the realme, asin Cawdryes cafe in the fifih
part of my Reports is partly fhewed, and much more (if 1t were I¢-
quifite) may be faid in that behalfe.

(3) Enaffife de novel difeifsn, mordauncefler, ct darrein _ﬁmﬁa:mmf-]

Hercof Britton faith, Les evefques nequident et prelats de faint ?gfg/:
oL



Statut. de Bigarnis. 265

et Jfpenfations que affifes, et juries font prifes en tiels temps per rea-

jém?ﬁff cwffns_’/&f::.

(1) Advent.] Adventus Domini im carie, cf incipit die dominica 4 off.p. 7.

ﬁﬂ"ﬂ-‘"}"'!, ante feftum Sanlti Andree, wvel ipja die Sancti Andree, f7 in 14 all, 4.

Adon!

Esiphany.

ien wenerit 3 and endeth eight dayes, after twelfe-tide, or the

() St}‘);‘n(zg{ﬁf‘ﬂfﬂ.] Septragelima bﬁginncth on the third Sun-
day before Shrovefunday, and enduareth till cizht dayes after

Eafler.

(6) Quarefine.] Luadragefimabeginneth the firft Sunday in Lent, [ 266 }

.nd endureth all Lent.

(7) Et ceo pria le roy as evefques. ] Faire and good words many
dmes further, but never hinder any good work.

How thecanon abovefaid tocke no place in other a&tions notnamed
in this act (if you oblerve the times forbidden by the canon) is ma-
nifelt by our bookes, and common experience 1n all ages fince the

making thereof.

STATUTUM DE

BIG AMIS. [ 267 ]

Editum anno 4 Edw. .

T 1s called Sratutum de Bigamis of the fift chapter of this
A parllament, wherein theie that be £igami, are barred of the

privilege of clergie.

] N prafentia venerabilium patrum

quarundam epifcoporum Anglicey et
disru e de confilig regis, recitate fue-
runt conflitutiones fubfecripte, et poft-
roaum coram domino vege et coufilio
Juo audite et publicates, quia omnes de
confilis, tam jufliciariiy quam alii con-
rr;rr{’::fu.:rmt (1), quad in feripturamn
rdigcrentur ad perpetuam memoriam,
Uqusd Jirmiter obferventur,

I N the prefence of certain reverend

fathers, bifhops of England, and
others of theking’s council, the confti-
tutions under-writtenn were recited,
andafterheard and publifhed beforethe
king and his council, forafimuch as all
the king’s council, as well juftices as
other, did agree that they fhould be
put m writing for a perpetual me-
mory, and that they fhould be ttedfait-
ly obferved. | -

l' Here may you obferve the ancient order of proceeding in par-
lament for pafling of bills; firlt a fele€t committee of certain

fif

Whops, barcns, and fome of the commons, with the Jjudges af-
ants (wno after are exprefly named) exprefled here under thefe

WOrds, ¢r gliovum de confilio regis (for at this ume the lords and
yommons fate together) and afier the cominittee of both houfes
ad refglved hereapon, then ta report it to the whole councell here

. Inst. X

expreffed



267 Statut. de Bigamis. Cap. 1.

expreflcd under thefe words [audite et publicate ;] which order
in the feverall houfes 1s continuzd to this day.

Shard bebolding the manner of the penning of this a&, was of
opinion thatit was o act of parliament; but the contrary is holdey

?IO Ai}: 5- REIZt
12ower 16G.

:5; ; ;; 63;.3-. by many cxprefle avthorittes both before, and a:fter him. And
1o B 1. 26. thefe words in the firft chapter [Concord’ e pei jufficiarios et aliys
50 K. 3. 12, 13, _faprentcs ae confilio vegni] do prove it to be by authority of paria-
> 177, ment, for coxfilizn: regaf, 1s the lords and commous, legally callud
‘:““ .E i-ﬂzl: 1? commiune confilinz: resid. f

roy 43 - (1) Liia omnes de confiiio, tar: joliciaris, quam alii ceicordaverun:,

&c.] And becaufe this was done by the advice of the juitices, and
was but a declaration of the commcen law concerning aid pricr of
the King, and warrantics, as by the words of the adt it appearcth,
therefore they are inferted into the aét with this addition, Qu/ coi-
fuctudines et stfonr judiciormwm bafcnus babrerint s and fir Raioh de
Hengham was chiefe juftice of the kings bench, and fir Thomes

de Weyland chicfe juftice of the court of commen pleas at tiis
parliament.

.!_21;‘}8] C.LQLP- Inr

T—“ £ f).’ru'f.;ff.? ithi icnens 6.1,-{_-;}‘:;';‘, gng;d q :OI‘\TCERNIN(} plcas where the
_A—-‘..-" - - "
Jrie vege vefpendere nen poffit : tenant excepteth, that he cannot
coicoractnin ofl per jufliciarios,y et alios  anfwer without the king; 1tis aoreed

Fasiontes deocoiifidio vegnt domiii iegis by the juitices, and other learned men

(1), ot confuctudines o v judi-  of our lord the kingjs council of the
civiciccadtenus habuernnt (2)yencd vbi rcalm, which heretotore have had the
Jeopameiina faflum fucrit por regeny  ufe and praclice of judgement, that
et charta [uper hoc eonfefiay tantiin jo where a feoffiment was ‘made by the
Fabeat, gisd i alia perjona per corfimile  king with a deed thereupon, that i
Feoffinzituin et confimilem chartem to- another perfon by a hile feoffment and
neietuy ad warranticmy jufliciarii ul-  like decd be bounden to warranty, the
terins piocedere ngin potuerunt (3), juftices could notherctotore havc pro-
s1ee bucfque procefjerunty nif: fuper boc  ceeded any further, neither yetdo pro-
preveeptuin a rege habucrint (4), nee  cced withouttheking's c:o_n'imﬂndmeni
widere pofjunt quad precedere pelfint. had therefore, neithercanit be thought
that they may procecd.

(2 H. 7. 150 5 Ho 7. 16, 9 H. 7. 15. 135 H. 7, 10. Fita. Proced. 3, 6. Fitze Traverls 41,
1 Rotl 238.) 7 :

L I |

p . - . 1 r!." T .ILL
Here was ufed the ancient forms of parliaments, wach the
Wore oy ex L‘a;ﬁfz'a Japicilurni, E...{;l:-

R s e : - to s Teaind 1EILE
(1) Per raffociarics, ¢l .'zfm.r/épz::.':.ffs e confiiio vegis GoMIE Ty |
‘_..f‘ - ':'

; v . A e ‘; r'.'l-*

inter leces Inge, At a parliament holden by king inas, auno f/mrmzﬂfﬂf- t(;‘c ;J.

3 3 = * . = . : - 3 :l.rf‘:- ;h'
s Dome 727 tutes began thus, Ego Znas Dei beneficio rex fucfie ot aniitiel0 er

patris micr, Heddwe et Evfenwwalds {,‘ﬁ;ﬁ.ﬂpm.mﬂ. IREOV L, o_:;{n;;,-f;i.ﬁf"‘::ﬂ
Loraere fReEciuin, et natl mnjarmfa ﬁzpz’ewnm pa}w[z 7262 N magﬂﬁiﬁ{ tdcczl;l-
Dei fiequentia, €5c. Here is the parliament exprefled, a5

tinucth to this day, | L



Cap. 1. Statut. de Bigamis.

Has ego Aluredus rex fanlZiones in wnum callegz', ET e, multa tarien
i nobis minus commoda <videbantur ex confulto partim antiguanda,
ki -
4

pariin suncvanda citravi,
And again, _ a, & '
pieniibus recitata faepius, atque ad conununciz regni utilitatem ampli-

feara Junt.

Decreta alfaque _
JFafluius intcrfirt m'szcp%*ﬂp:fr, ef cuin co cpliznates et fapientes ab
Athelffano exvocail frequentzfrne s this 1s that Grandceftier in Cam-

bridge- thire, of which the poet faid,

Ol Granta fuit maltis urbs inclyta rebus,
Nune etenim magnuie nil niff women babet.
S t/

And that grcat parliament which Ltheldred-held, is called /z-
pieaton confrifem : and more of this kinde might be remembred.

(2) Qi confetndines et ufim judiciorum zfuza"ﬂ:?m_e: baéﬂermﬂ.] For
of ancient, and at this time many of the nobility and of the clergie
were cxpert 1a the laws and cultemes of the realm, and had Ju-
aciall places, as partly hereby, and more at large may appear in
e firft purt of the Inftitutes,

(3) Tawiwm fo babeat, quod Ji aliz perfona per confimile froffanicn-
fum et comfireiomz charram tencretur ad avciryantion. el wlterius
prscedere non petuerunt.] By this branch, it the king give lands
with claufe of an exprefle warranty, yet the patentee, &c. thall
not have or recover in value againft the king, without {peciall
words that the king fhall yeeld lands in value upon eviétion, &ec.
ind neverthelefle, 1a that cale he fhall have aid of the king by the
renctall purview of this law, for 1t is for the honour of tee king,
tat he o1d the patentee with any records or evidence that he hath
for maintenance of the effate which he hath granted and warranted
to him. 2 But if the king exchange lands with another by this
warranty 1n Iaw, the king is bourd to warranty, and to yeeld in
value, and {o 1t was adjudged, Hil. 6 E. 1. iz communi banco Rot. 2.
Yliom Brew{es cafe, Wallia.

> It the king give lands to one in fee, by this word dzd7, this
i*}::dath not the king to warranty, and yet the patentee fhall have
2id of the king By the letier of this branch, becaufe in that cafe
wother perfon fhould be bound to warranty by this word deds -

';111.-{T {01t is, albeit the tenure by the piutent 1s to hold of the chief
s,

“ IF 1t appear to the court, that the letters patents, or other
Civles of aide prier Le void, acainit law, or infuilicient in law, no
Al be granzed, for the law will not fufier thofe things to be
Wied or maintained Ly the countenance of law, which appcar to
weronrt to be veid, againft law, or infufficient; udi lewx alicue;
“Citciendere caufuin, necefle eff qrad canfa fit juffa et legitima, |
oA according to former authorities of law, fo was it adjudg.
Sl 1) Foxleys cafe, and that aid prier. cught not to be
delay of juitice, fee notable and ancient records; and
e Jeflamentry: and charrza mentioned in this chapter muft
cenentor law full feoffinents and charters, as in other cafes. '

. ?”*"-tl’lt:i as it: hath becn {uid in the cafe of «id prier, {o it holdeth
thi%;]P'-:?l.]ntS, in the cale when the tenant or defendant prayeth
fefhed 1, but a writ e demino rege inconfulto 1s brought and di-

Cd to th-.:-judges; 1f 1t appedr to the court, that the caufe 18

A 2 not

Heec ﬁmr /f'?;:.fzfzc.f .{‘o;g/ffdta ac i:gﬂi!rzta, tSe. qU a _/Ez-

Junt beac omnia in celebri Grantaleano concilio, cus

2683

Inter leges Alo-
redi regis, anno
dDI'n- 950-

Inter lepes /2.
thelftani, anno
dom, g4a,

Inter leges E-
theldredi, anno
dom. 1016,

Sce the fr(t part

ot the Intlitutes,
felt, £33,

3 H. 6. 56. (ic
adjudicatur
tﬂinpﬂr:: T

[ 20g ]

A17E. 3. 12,
H.6E. 1. Rot. 2.
1 bane’ Wallia.
b8 £. 2. 10. 18
E. 3.1 Aide,
31 & 142,

2l 9.7, &

15 H. 7. 10.
€28 Afll 19. 49
25 E. 3. 04.. b.
24 E, Qo Ripee b.
26 I. L SS

31 Al 2. 7 k.13,
7. 39 K. 7. 12,
7 1. 4. 43.

11 . 4. 86,

13 H 4. 14,

4 H. 6 2q.

3 H. 6. 2.4.

11 H.6. 12,

5 H. 7. 9. 17,
“Lab, . fo. ;25.,
I11. Foxlevs
Cafe. T'r. 1S E 1.
Coram rege Rot,
4+3-Wiltﬂ]- 27E-
1. Coram Jufi.
ad Aff.inCoi®

de Suff. Radui-

phus de Moun-
thering comes
Gloc.

€ Pafch. 10E. 3.
Cora rege Rot,
36. Wiltfh.
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Tr. r1 E.3. Co- not available or {uflicient in law, the court ought to difallow the
v rege Rote wrig, and to proceed in the caufe; and if the caufe appear to the

101. South. _ : , . s
21 E. 5. 24,44, CSOUTEtO be juft and lawfull (as in our books 1t appeareth to be, apg

2z L.3. 6. not brought for delziy_) then the judge_s ought to {urceafe, &c. and
235 E.5. a8. fo it was refolved, Mich. 34 & 35 Eliz. i communi banco, betweep
2 R. 3. 13.6t. Giles Blofeild pl” 7z ¢ectione firmae of the demife of Reighnold
A:Iif;: jt—‘ :‘LY 31:H carl of Kent plaintife, and Thomas Havers farmor of the ear] of
2_ L INI?} " Arundell defendant, of the mannour of V\finfa_x:thinge in Suffolls,
153 f & 154 f Upen the aide pric:, or wrlt, the award 1s quod tenens five ds.
d.c. Regitozzo, fendens fequatur peucs domniinns: regem, and the tenant or defendan;
;:l,r 2:;;111]1;9. ought to remove the record into the chancery, and in cafe of the
I, 10D, v

Beiingf, cafe,  Gide prier the plea is not put without day. _

£ Lib. q. (. 16. (4) Nifi fuper hoc preeceptum a rcge babuerint.] "T'his praceptunm
Anna Bodingf.  1s by the kings writ of procedendo, whereof there be two {orts, </,
catc. 10 E 3.61. jp loguele ef ad judiciunm: 5 for the kings commandments 1n judiciall
= All. p. 3. prcccedings are ever by writ, according to the courfe of the com.

A |
hf“}\g f’S, mon law, whereof you may. read in_ the 8 Regliﬂer_, F_. NB e
Scce 26 E.q. 58, our books; and which writs the king, ex merito juflicie, 1n due
S S SUCEES 1 time ought to grant; for the king himfelf by the great charter i
s ELg0 e, prefumed in law to fit in court, and to {ay Nulli wendemus, nulli r:-
:i ﬂ‘;f}'ﬁ‘?';z'_ é‘*aéf;}:w. wel aifforemus jufliciamn, wel reclun s but if a title doth

£+ L 6. Proc. o. nppe:*.r}for the king to the pofleflion, then no procedendo fhall be
DYieri. Vidr, 1o1. gl'élntﬁtl.
. 1L, 200,

ll.f
.

4 ‘F?-ii:'l --i'_:)::l I"}‘ Elizl 31":.!1

[ 270 ] C AP, 1L

j‘rN certis auten cofibnsy wipole ubi A MDD 1t feemeth alfO:_ that fhfff:

rex confirmiverity wel ratificaverit = could not proceed In certan
‘1) falfum alicujus in orem alicnany,  cafes, as where the king hath conhrii-
welrem aliguam alicui conerfferity qguan-  ed or ratifiecd any man’s deed to the
ram in ipfo oft (2)y vel ubi charta pro- ulc of another, or hath _granted any
fertiry quod rex tenement’ aliguod red-  thine as much asin him s, or where
diderity nee cluvfila aliqgua in ea conti- 2 decd is fhewed, and claufe con-
nearir, per giam warrantizare debeat  tained therein, whereby he ought to
(3)s ¢t in confimiitbus cafibusy son erit warrantize: and in hke cafes they
puperjedendam cccafione confirmationis, {hall not furceafe by oceafion of :
raificaticnis, concefficnis, fen  reddi-  confirmation, grant, or iurren_der, ol
rignisy wut aliorum confimilium, quin  other like, but, after ‘advertlfen%cr;?
peflanam Foc regi frerit oftenfumn, fine  made thereof to the king, they {ha:
widGricne precodabser [4)a proceed without deley.

(Raft. 27.)

L

» - [ E?.-; » L] - . - . ‘f-t.';
5 -.t-lr " '2'. - I ) ? ¥eA 'ﬂﬁr 2l ér‘z!.ﬂ ‘JEZ ?'ﬂfs:fl-{‘dfvt’?'.ﬁ. I HEI’C bE thI’CE C?U“F

I.‘, - ..-:?{'z ’bihE{E aid: &c, Ougllt not Lo bf:.' ”!raIIICd of the I-:...’| ng.i nol the COtice
‘_'3 - :' .

i . . . . rit
,,2 H. 6. 56. furceafe by force of a writ &e donine rege mrahﬁdﬁﬂ- wheret:f}f t}l;f fm*
5 H. €. ¢~ &c 15, when the king confirms or ratifies, &c. which mult, {0 )
- - r Lt
dercltcod, when the confirmation gweth no eflate, and if 10 GV

. : : in like
any citave, where no rent or {ervice 1s rc crved, or wheré1n cale
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cafe (as hatl} been {aid) anoth_cr perfon were not bound to wag-
yanty ; but 1f a rent or fervice be referved, and by the attion
brought (1f the demanaan: srevail) th_e rent or i’ervlce' {hould be
lefeated, then there is good caule of aide prier, &c. or if a com-
mon perfon were 1n that‘ca{"e bound to warranty, then is the con- .
frmation in nature of a feofiment, and within the firft chapter:
wihat hath been faid 1m cafe of connrmation, the fame holdeth in
eafe of releafe.
(2) Alicui concefjerit, quantum in ipfo ¢f2.] Here is the fecond cafe
whore no aide ought to be granted, for the king granteth but his
own eitate without any warranty.
(3) Luod rex tenementun aliquod redd:derit, nec cle - fitla aligna in
e rontincatur, per quam warrantizare deseat, &c.] Tiis is the third
cafe where no aide fthall be granted, in cafe of a reftitution.
(4) Poftquain hoc vegi fuerit oftenfuiz, fine dilatione procedatur.]
Here fome have fuppofed, that 1n thefe three cafes aide fhould be 2H. 1.7, 8.
eranted, but by force of thele words, that no fearch fhould be 39 E. 3. 12, 13.
aranted, wherein two crrouis be committed: y. That aide fhould
bz pranted, which 1s againft the expreflz letter of the {latute, neo
e’:‘."r_/Efpf,’;jédm:;’::ﬁ:, &3’:‘. Ilnd ﬂg:’linf’c the IJOOL: 'DF 39 . 3. :ﬁ!?iﬁfﬁra.
2, ‘That 1n cale of aide prier of the king, or of the writ de domino
vz inconfilto, no {fearch ought to be granted, but onely in a pe~ 14 E. 3. ca. 14.
dcion of right. 9 E. 4. 32, Diers
And if aid had been in any of thefe three cafes erronioufly 15 Bhiz 320,
eranted, the tenant or defendant fhould have a procedendo fine di-
.fllz.*’f:-:‘zz:, thjt 15, without delay, and of courfe, which is the {enfe of
hele words.

C AP. III [ 271 ]

D L dotibus mulierum ubi aliqui cuf- CONCERNING the endowment
todes hecreditat’ naritorum [uo- of women, where the guardians

rum cuftedias habent ex dono wel con- of their hufbands inheritance have
cifiane regts, five cuflodes rem petitam  wardfhip by:the gift or grant of the
wieenéy five heredes diclorun tene- kingy or where fuch guardians be te-
aentoram Vecentur ad warrant’y fiex- nants of the thing in demand ; or if
i it quad fine vege refpondere mon  the heirs of fuch lands be vouched to
CLfinty won ideo fuperfedectury quin in warranty, if they fay that they cannot
Spria predisiy prout juftum’ fuerit, anfwer without the king: they fhall
[recdatar, not furceafe tpon the matter there-
| fore, but fhall proceed thereain ac-

cordin;r-m_gr to right.

(Fitz. Atd de Roj, 171, 12. 17. 30. 34. 37, &¢,)

-Thzs itatute having not been put 1n print untill towards the lat- SE. 3.15. 18 E.
Wipare of the raigne of H. 8. and thereby, as it feemeth, not 3:3%- 19 E. 3.
CO oy 1 l__ . 1 . - aide le Rﬂy 64-
enOlly known there have divers aide prayers becen graunted 39 E. 3. §.
ff’ft‘ll}' againit both the points of the purview of this ftatute, as 35 E. 3. 1g.
“vd when the writ of dower hath been brought againft the kings 13 R. 2. bre.

X rauntce 646. 11 H.4.
3 5 39- 5 H. 5. 13,
F.N.B. 154.da
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4 vi. 7.1, 2,
3 E. 2.
Dower 16a.

IJi. 9 Fﬁ. 1 S, | f:.

Arna Beuing-
ficlds cate.

Ad I’arﬂrim.
tont’ poft reitum
S. Hit. 18 E, 1.
fo. 6.

Statut. de Bigamis. Cap. 4.

graunte¢ or committer, as where the heire came in as vowche,
i his cuftody 5 and the Like rule Brian gave 10 4 H. 7. but wie
juftice Townefend remembred him of this ftatute of Bizamis, the
alde was over ruled.

And at the parhiament holden m 18 E. 1. an adt is in the par.
liameut roll thus entred, Yuod widue recipiant dotem de terr:; T
crffolia regls exiffentibus, deninus vex preecepit jufliciariis de bance,
quod widuce poft mortem wirsrun: Jucrum pclant dotem fuam, e, ot oyd
i1 placitis iiis procedant fecundum communem legen: regui, el quod jﬁar-
tibus faciant cobitum juflicia complenentum.

So as {ceing the letier of this chapter of 4 E. 1. extends byt
where the king hath graunted the cuftedy over, or where the heire
came in as vowchee, this aft of 18 E. 1. made about fou.ry
yeares after, addeth, that thete wicowes fhiall recover dower againt
the hcire 10 the culledy of the king, where the king griunich
not the cecftodv to auy, but kecpeth the lands 1n his cwne Lands,
And I am vai'v perfivaded, that feeing the graunting of uide,
where no aide was grauntable, was not any error (whereby i
judgement mipht be revorfed) fome judges either for thar .,
or for feare, huve ginunted aide of the king 1n many cafes, where
1t was pot to be orauni~d by law, and the rather, for thatin an-
cient tiines aides of thz king were littie or no ceiuy ar all; for
writs of fresedends were fpeedily graunted, whereas of later times
aides prayers, ard {pecially writs de demino rege inconfulto are vl
mecriy for delay of puilice, and thit for np imall time.

C AP, IV.

D £ puvprefluris (1), fen occrpa- { :ONCERNING pursreftures, ¢
trontbus (2) quibnfcunque fuéles any manner of ufurpations, mee
Jeper veocin, five in libertatibus, five upon the king within franchifes, cr

A

aliii (3).  Cencordatuimn oft quod tem~  clewhere, it was agreed and cetei-
poie regis ML diffnitein erat ot con-  mined inthe time of king Henry, that

ccrdat’y grodubi occupatores fuperflites  where {fuch uvfurpers were living, the

Fuer it (4)srex de plano refumat % (5)

king thould refeife of new the land fo

b rene taliter ccevpatam de manibis ulurped out of the hands of the ufurp-

OO L’ff!.’??x’,

gicd eticm de cetero in ers; the which thing allo {hall be

20 of forvctur. Kt flaliquis de bu-  fromhenceforth obferved in the realm;

Jeguicdt wifuangtionibus  congueratur and if any do complain upon fuch re-
(O jpreut juflum fuerity cuatatur. feifers, he fhall be heard hike as ngt
L2772 | requireth.

17 F. 2. cap, 13. (9 Rep. 16. Fitz, Dower, 169, 17 Ed. 2. ¢. 13 )

A

his =& is but a confirmation of a former flatute made in the
raione of king H., 2.

-t

(1) De pirpreflaris.] Purpreffura ¢ommeth of the T renich word

furgrife, or peurpris, which fignifieth an inclofure or building and

in legall underftanding fignifieth an incrochment upon the k}lll']%;.
eiti;er upon part of the Kings demefne lands of his crown, Wit

arg
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are acCou

anted in law as #es publicer, ef femper favorabile fuit in emnt

n}h:féfz'm ;'u';;mpf: patrizzoniiziy Or 1N the hlgh—wayes, or in come-

mon 1l
any K

iwvers, or 1n the common {treets of a city, or generally when
mon unufans 1s done to the kineg and his people, endea-

vourine to make that private, which ought to be publique, which

Glanvill very aptly deicnibeth i thefe words, Dicizur antem pur- Glanv, li.g.cap.
‘ﬁj_e}&:m.g: el }’:n:}m'y.’::'r:z ;Lrag:rf.'? y;;a?fdo a/zqr-czd /:E{}'rfr a’a{;:{?z:mz regeaz Il.

,*{};fj,/?f orcrpariy, .zc'f i1 n’ammia{ FEQLSy wel fn <iis p::éfz:z{ aé/?f'zfz.‘.-r‘_’,

vel in aquis prblices dranfver/is a relfo curfie, wel quando aliguis in ci-

witate fuper ielian Hateam aliguid wdificando occupaverit, et genc-

yafiter quoties wliguid ot ad wocumentum rogil tezementt, vel regie wive,

o .)I 'y t; o) E.fﬂ ! z..f .

It was an article of the eyre before this act to enquire De pur- Cap. Itineris.
prefliris facis fuper dominum regem, frve in teria, five in nari, five
i aqua dulci, five 1nfra Zz'écrz‘m‘c_m, f1ve extra.

It appecarcth ailo by Glanvill, that there be alfo purpreftures

done to fubjeéts, but this chapter treateth onely of purpreftures
done to the king and his people.

(2) Sew sccupaticnidus.’) YHcere cecupationes are taken for ufurpa-
tions upon the king, and it 1s properly, when one ufurpeth upon
the king by ufing of liberties and franchifes, which he ought not
to have: and as an unjuft entrv upon the king into lands or tene-
ments 1s called an intrafion, fo an anlawfull uling of franchifes or
liberties 1s faid an ufurpation, but eccmpationes in a large fenfe are

taken for purpreftures, intrufions, and ufurpations.
(3) Sex in libertatibus, Jrue ﬂfzf?f..] 'T'hat 1s to fay, within li-
berties, or places that have franchifes, or priviledges, or without.
(1) Ubi ocexpatoires furpersiites fuerint.] This was a law of
great equity, for 1t extended not but to the wrong deers them-

TORCRR

() Rex de plano refumar.} T hat 15, may clearly releife. DBut
thi> 1s to be intended upon due convi&tion, for fo faith Glanvill, Glanv. ubi fud
E{ ’gfaf per .jz:;;'mwfz :'[;/m:z 'a!fgzm;{: /.ng'z.:,";}nazz’i fecifle purproffuram con- PV
vittus fuerity in mifericordia domiui vegis vemaneat, e, ¢t guod occii-

Javit, reddet. .

(8) £t fi aliguis de Dujufan’ refumptionibus conqueratur, ¢} And
yet fuch refeifures thall not be finall, but the party grieved may
compiamnce of {uch releifures, £t proas Juftum fucrity, audiatur.

CAP. V. [ 273 ]

D Elbigamis (1) guos dominus papa
. dicenctlio fug Lugdunenfi (2.) omni
P?‘z“ﬂn’fgzo clerical; pff‘i‘)ﬁ't)ff, per 60?_2/}3'-
t:{rfz;:.::;:xz inde editam, et unde quidam
f”"-”i’/_i?ff (3) 7llos qui effecti fuerant bi-
WAL ante preediéZam  conflitutionem,
Jtands de felonia reftati Juerurt, tanu-~
GHuam c{cricas exegerunt f1bt Liberandos :
cordatum eft et declaratum coram
ot conecilio fuoy quod confiitutio illa
1ntelli=

ONCERNING men twice mara
vried, called bigami, whom the
bifhop of Rome, by a coniiitution
made at the council of Lions, hath
excluded from all clerks priviledge,
whercupon certainprelates (whenfuch
perfons havebeen attainted for felons)
haye prayed for to have thein dcllyerec!
as clerks, which were made bigami
before the fame conftitution; 1t is
X A agree

iy
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ﬁ

intelligenda fit (4.)s quod frue effelli fue-
Fintbigan arte prediéiom corjiitutio~
ey five pofty de calero non liberentur
pireclatisy imme fiat ets juflicia ficut de

[c';’f-t.'f.f.

Niirrory, ca. 3.
der except. de
Cleryy.

Britton, fo.x1.b.
Flera, lio1 e 32,
4e 1O,

3. Cde 3.
E. G.c, 12,
Stam. Pl. Co.
135,

Yer decret, Epl-
flol” Grezor. g.
Iib. 6. decretal. a
PBonifacio 8. 1n
yv.agdunenfs
conc’ edit.
Bricton, fo. 22
Fleta, 11, 3. ¢0 32,
Bract. l. & fo,
247

¥ bi.
I8 &
e

Regaift,

‘18 E. 3. 21,
33 E. 3. 2.
27 E. 1. 5.

5 E.1.206,
11 I, 4. 3o.
17 E. 4. 3.
Doét. et Stud.

116. F.N.B. 33.

f. & 25. a.
See W. 2. ca, 5.
verbo ifemefire.

[ 274 ]
SK‘E AT'E- C—‘lt:l'-
cap. 16,

2" Rl 2- CHP. 6.

tatut. de Bigamis. Cap. ¢,

agreed and dcclared before the king
and his council; that the fame copgi
tution {hall be underftood in this wig
that whether they were bigami befar;
the fame conftitution, or after, the
fhall not from henceforth be delivereg

to the prelates, but juftice fhal] be
executed upon them, as upon othey
lay pecople.

(Altered by 1 Ed. 6. c. 12. Raft, 106. 1 Jac, 1. cv 11.)

(1) De liganiis.] Bigamus is he that errher hath maried two o
more wives, or that hath maried a widow, as it appeareth in the
ftatutes of 18 L. 2. cap. 2. 1 E. 6. cap. 12. |

(2) Concilizn Lugduncufe, &c.] The conftitution here mentioned
1s n thefe words, Altercationis anliquee dubinn: prafentis declara-
tion’s oracils decidentes bigamos oy privilegio clevicali declaramus ofs
nirdaios, et cocrtioni fort fecularis addiétos, canfuetudine contraria nm
o6fianie; iIpfis quoque arathomate probibemus deferre tonfuram, wel ba-
é‘.u KW C.":? T 1{'-}3'!‘2 . |

T'his coundlitution is hereafter in this chapter explained.

"This councell was holden at the city of Lyons in France, Bo.
nifacius the eight being pope.

At the councell of iLyons, Britton and Fleta f{ay, at Lateran
{aith Dracton, the pope cndeavouréd to take away the prefenta.
tions from princes and lay patrons to prefent by laps, for that the
conflitution faith, Quod collatio bencfcii eff res fpiritualis, et aliler
credeates effent heazietici, &c. and the common law faith, thata pre-
fentation to a benefice is temporall, and fo it is declared by divers
atts of parliament. | P -

At this councell after fixe moneths the diocefan fhall prelent:
the Regifter faith, that to prefent by laps was diocefanis fpecialiter
indzliuze after fixe months, and yet if after the fixc moneths the pi-
tron prefent before the diocefan collate, he ought to receive™his
clerk, notwithflanding the generall councell.

But when the kings turn came to prefent jure corena by laps
the Regifter faith, Nullum tempus occurrit regé ex confuetudine bac-
enns obient’ in 1EFNO _ﬁf}f_gfffz‘, fo as the councell did not bll’ld{? tl‘i'{f
right of the king, nor could the diocefan prefent by laps unuil 1t
Was ef indultnny that is, untill it was allowed to him by confent
of the realme with fuch limitations and reftiri@ions, and with bind-
ing him in many cafcs to give notice, as was thought juft and rea-
fonable in fubjeés cafes, for the better fervice of God and inftruc-
tion of the people. But the king, who is fupremus domninus, lofeth
not his prefentation by any laps at all, the faid conftitution not-
withitandir g. | o

(3) Unde quidam prelati, &c.] Certain prelates did nterpret
the faid generall councell to extend onely to fuch as became sigan?
after the councell, and they challenged fuch clerks, as were bigam
betore that counce!l, when they were arraigned for felony, and rc-
quired to have delivery of them. | |

But hath the parliament power in thefe cafes to make de_c]alla-
tions? yca, and in greater, for by authority of ' parliament 1t Was

5 = - - S declared,

-




Cﬂp-q 5. Statut. de Bigamis.

Jeclared, that Urban the twelfth was duly ele®ed, and ought to
be accepted pope . the truth is, that the cardinals forfook Utrban,
.nd accepted Clement the fevgnth, therefore it was enacted that
a1l benefices and pofleflions of cardinals 1'ebels, within England
hould be {eifed, &c. - - -

This fchifme between thefe two popes continued 39 years, till
the councell of Conftance, one curling and warring with another,
. fo much, that by reafon of this {chilme, above 200,000 Chrif-
tans were miferably {lain, this Urban drowned, five cardinals flew
(he bithop of Aquitane, gave authority to Spencer bithop of Nor-
wich againit Clement the anti-pope. -

(4) Concordutum ¢ff et declaratum coram wvege et concilio fuo quod

- enltitutio illa intelfizenda fit.] Here the king by advife and coun-

(il of his high court of parhament doth expound and explain this
conltitotion made at the {aid generall councell, and declareth where

~ clergy fhould be taken away in refpect of bigamy.
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And this interpretation ef the parliament was again{t the prac-
tife of the prelates, as before it appeareth, and contrary to the
cultome before ufed, as by the conftitution 1t felf appeareth. ,

Dut the true caufe of this declaration by at of parliament was,
that feeing the judges of the common law were judges of allow-
ance or difallowance of clergy to hium that was arralgned of fe-

274,

T heorilce
LCrentz,

12 E. 3, Cor,

117, 34 H. 6,
42. g E. 4. 2q4.

Jony, and that the faid conftitution tooke away the priviledge of ** E. 4. Coron,

cleroy, and by confequent the life of man, the judges, before they 44. 15 H. 7. 9.

allowed of the {aid conftitution, would have it declared by authority
of parliament, |

e

This law to deprive men that were digam: of the priviledge of Rot. Parl, 51 E,

thew clergy was complained of in parliament, in 51 E. 3. and by
king B. 6. in the firlt year of his raigne -wholly abrogated and
taken away. ‘

It fcll out.at this councell of Lyons mentioned in our a& (as
our luftories report) that the popes wardrobe in that city (where-
I was that deteftable charter which king John made to the pope
10 bring the crown of England in {fervage to the fee of Rome)
then was wholly confumed with fire; a divine and fiery revocation
of that moft unjult and forcelefle charter, as was unanimoudly re-

fyris : 3
folved both in parliament and clfewhere.

CAP. VL

3. nu. 613, 1 E.
0. c. 12,

William Thotn,
‘T'homas Sprotte,
&Co . ‘

Rot. Parl. anno

40 L. 3. nu, §,
Rot. clauf.

3E 1. memb.‘gn
in fchedula,

j N chartis autem ubi continentur IN deeds alfo where is contained
ﬁffﬂ(/gf:;i; ;t conceffi tale tenemenium —  dedi et conceffi tale temementum
i ;0 ( 1)s ?aZ Jine clarifzzlgz}gma‘ without homage, or without a claufe
Nerinid /]nqu{;cmz, et tenend’ dedona-~  that ‘containeth warranty, and to be
ﬂ’?'i:fff;'u;;;)ﬁ @re ;Jz;zs _/z,zz.s' (2) per certum holden of the givers, and their heirs,
et cafmr: at’ eft peér eofdem by a certain fervices; it 1s agreed, that
Haar’ (33, guod donatores et baeredes  the givers, and their heirs, fhall be -

I ; : 3
‘eneantur ad qwarrantiam. Ubi  bounded to warranty.

And where is

qite ' : & 1 '
l continentur (deds et conceffi,Fc.) contained ded: ez concelfiy, e, to be

CHekd o P 1921 ' 1
‘i de capitalibus - deminis Jfeodt,  holden of the chief lords of the fee, or

qul

of
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cut de aliis, guam de feoffatoribus, vel
baredibus Juisy nullo fervitio fibi e
zouto, fine homagio *s wel fine didta
claufila  warrantie, heredis ¥
sion tencantur ad warrantiam.  Iple
tamein feoffator in vita fua (4) ratine
doni proprii tenetur warvantizare (5 )
Pradic? autem conflitutiones edite
Jucrunt apud Woflinznafleriun in pai-
liamento psfl fofam Sancli diichael:s,
annovezizl voais Lo, filtt vegis &S, quar-
0, ¢t extunc locum halearit.

Statut. de Bigamis.

Cap. ¢,

of other, and not of feoffors, o
their heirs, referving no fervice, with
out homage, or without the fy,
faid claufe, their heirs fhell pot |,
bounc_lcn to warranty, potavithﬂnndinr
the feoffor during his own life, by
force of his own gift, fhall be boung
to warrant. All thefe conftitutigg
atorciaid were madeat Weftminfly,j,
the parliament next after the feaflt of
St, Michael, the fourth year of the

reicnn of king Edward, fon of kin,

Henrys; and frem that time forth thc?'

{hall take eftelt,

(Dver 15, 221. 1 Reps 1. 1. 3 Rep. 58, 4 Rep. 31. 5 Rep. 17. 8 Rep. s1.}

Glanv. Lroco 2.

Hracton, L. <.
ET'LJI- 58?- b

Riitton, fo.53.b.

21 E. 1. Vow-
clicl 240

6 F.2. Vowch,
I BT I OPU

2a 2.7 7.

There be two branches of this a&t, and two confequents there.
upon, the firft branch 1s, that where ded? 1s contained in a deed
(zlbeit there be no other warranty) to hold of the donor and his
heires (as at the making of this aét, ax. 1 4 E. 1. 2 man mght
have done) there the feoffor and his heires had becne bound to
warranty, and this was the common law; for where dedi 15 ACCONI-
panicd with a perdurable tenure of the feoffor and his heirs, there
aedi importeth a perdurable warranty for the feoffor and his hars
to the fecoflece and his heirs; and herewith agreeth Glanvill, 7
et autent baiedes denatorurt donatioizzs ef ves dowatlas fiufralv.
pekilicer falte fint, ills quibus falle junt, ot baredibus fuis avi-
Fan I ar .

And Bra&on herewith agreeth faying, Lt feieadum off quod 2
goics crartas de frmplici donatione conmperit tenentt Luarrantizaling #
fricertuy Adenatores et ecrum baredes ad avarrantianz, fi hora corirec,
et meda Jolito cain profecutione compelent: vocali Sfuer’ ad WArrailiiis
nife forte in charta de feoffamerto contrarium exprinmitur, Ang 1
thofe dayes regularly the donee did hold of the daonor, unlefie
there were a {peciall limitation to the contrary. And when tIL;:
feoffement was made by this word [#e#?] to hold of the donor 2i&
his heires, then he and kis heires are bound to warranty.

The contequent is, that although there be an exprefle warrany
containcd 19 the deed, yet that taketh not away the warranty e
15 wreught by force of <%, but the feofrce may take advanings
citner of the one, cr the cther at his pleafure. | ,

T'he {fecond brarch is, that where @7 1s contained in the deed,
to ho'd of the chicie lord, and not of the feoffor, there, altheugh
there were no other warranty in the deed, the feoflor fhall be hﬂl}‘*id
to warranty duiing life.  Britton fuith, 8/ /e purchafor foit del e
challemae 20 fa foifin, fi cre le donoir tenu de garrvanter Quier Se¥ f{‘f”g
fant comn i owrvera, tout ne fult a ceo cbiige per {/ﬁ‘ﬂffﬂmf de .‘5:";‘('_.".3_/:{
tout face le puiche jor de cce bincge a auicy que al doner, ficome ab vy
Scigirionr. . e

If the oift be made to hold of the chicfe lord of the fec, L
deci bindes nonc to warranty, but him that made the gift. B

And it is to be known that fince the ftatute of quia &V Horets

] be . : d, and
18 E. 1. the feoflec in fee fimple doth hold of the chiefe lf};?r’ﬁgufn
. o e N




Can. 6 Statut. de Bigamus.
1D Ve

fre at this day in that cafe the feoffor 1s onely bound to
there ry during his life; but 1if a man at this day give lands in
“"?,m;i,};hé word dedi. the donor and his heires are bound to war-
::ify and fo it 18 of a leafe for life, relerving a rent, though it
pe witout deed. _ _ _ _

1 he confequent hereupon 1s, that albeit there be in this cafe of
the { cord branch an c:-:pra:ﬁe warranty, the feoftee may take ad-
cantare of the one or the other, as upon the firft branch hath been
{x1d, “gne for this Nokes cafe abovefaid. _

(1) Sene bionagio.] The law was generally holden in thofe
dayes, tha: homage being parcell of the tenure referved to the
f.on r and his heires, imported a warranty to the fecffee and his
beir-», and fo much 1s implied by thefe words in this act, fize bo-
savis, that 1s, without any warranty by reafon of homage, but that
was cver intended, fo lono as the tenancy continued * by defcent
i bloed of the arft purchaler, for if the tenement were tran{-
ferrd out of his blood by fzoffment, or any other tranilation, in
«iat ca.e the tenant fould vouch his feoffor or his heirs, if he had
iy warranty, but not in refpeét of tiie homage: and that this was
the ancient law, appeareth by Glanvile, who f{aith, 87 afiguis alicui
Jmaverit aliqued tenementur: pro ferwitio et boragio fuo, guod pofiea
glivs wocfus ewn divationaverit, tenelitur quideir dominus tenementum
1ol evarrantizmare, wel comperens excornilinm ol reddere. Stcus 5/3
tamen A2 00, qui de alic tenct feodu: fuium ficut beveditatem fuam, et
wnde preerit homaginms quia licct is terram iilam amitiat, non tenebitur
domnis ad ef-bambivm 3 and this 1s fignified in the doing of ho-
mare, flomagivm fi dominus recipeve woluerit, tunc in [lgnurm avar-
Factie oc reiztationls et defenfronis manis 1enentis infra manus jfuas tfe-
isre dedct, dum temens profert werba Lomasgii.,  And this day it
holdetn in cafe of homage aunceitrell.

(2} De denatoribus et beredibus fiis.] So 1t 1s if a body poli-
tique or incorporate had by deed, wherein 4eds was contained,
mteoffed another to neld of him and his fucceflors, this had created
alike warranty, as in this 2& 1s mentioned.

(3) Concordatum eff per eofctem Jufticiarios.] 'T'hat 1s (as hath
been Taid before) enalted accordin o to the advice, and relolution
of the juftices.

(4) 12 tawsen feoffator in wita fua.] The letter of this aét ex-
tends but to the teotfor upon a frofment made, but if dedi doth
crure by way of releafe or confirmation, it umoorteth a warraunty
during the fife of him that makes the deed; fo it is if a reverfion
eXpectant upon an eftate for yeers, life, or in tail be granted by
this werd ded’, and attornment had, here deds doth import a war-
fanty, though the ftate paflfeth not by way of feoffment; {o it is
of a rent, of an advow{on, or the like.
bralton fuith, §; wero charia fucrit de confirmatione, non fequitur
nde Warrantizatio, nifi 12z Je contineat donaticuem; ut [t dicatur,
ﬁeﬁ ]fﬂfgfrzna tali er baeredibus fuis, (Sc. 1f a man by dedl
o I‘GL a.?( for life, by this the leflee thall vouch the leflor (though
}é;ﬂ;?ia*?l lon be granted away) and yct the leflor is not properly
"L *

](5 ) Ratione doni proprii tenctur warrantizare.] Albeit 1n two
fhjl{-_ts before in this aét dedi ef conceffi are coupled together, yet

“Cwords ratione doni preprii do appropriate the warranty to ded:

oncly ;

+275

¢ H. 7. 2.

20 k.. 3. Count,
de garr. 7.

6 E.3.11. 22
All, 52. 14 E. 1,
& 14H.6. 25,
6.7 2. 10 H.1.
FUN.B. 114 h.
s Eliz. Dier 121,
Nokes cafe,

ubi {upra.
B:uct [ 5.1.380q.
IFlety, 11. 6. c. 21,
Britton, fo. 170.
The firft part of
the Inftitutes,
cap. Flomage
Aunceft. feét,
14.3.

* [ 276 ]

Glanv. ll.g.ca 4
14 H. 6. 25.

Vide the firft
part of the In-

ftitutes ubi fup.
31 E. 1. Voucher
290, .

Braét. ubi fupra.
4.3 E. 3- Z- de
14 H. 6. 25.

IT I'I. 6- 4.!.
11 H. 4. 4.1.
14 H. 6. 25,
6 H. 7. 2 Fe
13. 4. b -
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or:cly ; and agreeable to this expofition in our bools s ¢

. . : 1S C0p).
rmon and conftant opinion of learned men at this day, |

ng B, 9. 26, . "I'wo jointenants make a feofflment in fee by this word dedi, the
one dyes, the furvivour fhall be vouched, and render in vy, for
i1 [I. 7. 13« the whole; for thouan the ftate pafied from both, and the fatute

1aith, ratione deri proprii, yet each of them did warrant the whola
by this word ded7, otherwife the furvivour ought not to haye }regéu
¢:l the whole 1n value, as it hath been adjudged; and . reg_i‘m;
i<, for that the heir of the jointenant that dieth cannor be bound
by the warranty created by this word 4ed. |

RBut if two jointcnants make a feoffment in fee, with an exnrefls
warranty for them and their heirs to the feoffee and Lis Lietrs, and
thie one of. them dye, the furvivour fhall not be vouched alon
but the heir alio of the other, and the recomnence in valys 11131';
Ive equally upen them; but i the one of them have nothing, tha
other ihall anfwer the whole 5 fOI‘ it is l ma;’{ime in lﬁ.ﬁ", .'_'3}3{:?:5'9
e nnn €f codem ve dro cncrabiles exiffant, unus pro znfufficientia alteqy:
qc Fienic canrcdir.  Dutin the {uid cafe of deds, the f{urvivon
was onely chargeable with the warranty.

STATUTUM de GLOCTSTER.

B liteen Ao 6 Faw. 1.

43 VIITS parhiament was holden at Glocefter bordering upon Wales, for tis
L beuter prefervaton of peace 1in Wales, Lluellin prince of Wales, and tne
Woclith-1aen being a littie before this parliament brought to quietnedie.

L IV du grace M. CGC. Ixvei, (1) et del vaigne le roy Ed. fits le roy Henryy
vi.a Glouceflre lenioys Daugnfl, purview ante mcfnre le roy, pur am:ndement

ag [on roialmey et pur plus pleiiner exhibition de droit (2) ficome le profit feffice
deiiaricde, appelles les pluts difcrectes de fon reialme, auxibien des greinders
des mcinders. Lflablic ¢ft et concordantment erdaine, que come mefme Iz rosalme
iz pinfonrs divers cafesy anxibion des franchifes, come dauters cbcyé’a“, en les qff{/_:?
{ry avant fallit, ot a cfchever les trefgreves damages, et les nient m:mamb!xsl dz./:-
herifonsy les quels icel maner defavlt de ley fift a la gent du roialne, eit meflier &
fivers [uppletions de leyy ot de novels purveiances: les cflfatutesy ordernnitsy ‘:"

purveyances fuis cfcriples de tout la gent de la voialme deformes forent ﬁrme:ff::m?:‘
ardesy comwe prelates, counteesy bare:isy ¢t auters del roialme clament dever r!zi'c'!':*
Jirarchifosy et les quels examiner® ot judger’y le roy a wmefies les prc’fm‘g.f, cs;m;h:cu,,
barors, b outersy avoit dese jeur.  Purvicto efly et concordantment Jrantds ?H:
les evarntuits prelatesy couitteesy baironsy ct auters cel maner de franc}){ﬁ’ 1feithy if/_“""
guee rien zie lour accrefcr per wfurpation, ou occupationy ne vien fur le 1 9)’F§T"LI{;
pienty jefgue al prochetn venune ceo roy per le countiey ou a le procheine ven' y

. ’ . - ! "'f*f
Juflices eirrantsy as comman plees cn inefine le countic, ou jefques le 10y "W"'m"f;n.
| :

-

—— ] sl
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by chofe t Jave le droit le roy come il en voudra parlf?r, fafang{re ceo que z[ elf
ndeniit on le briefe le roy. Etdeceo ﬁrze-nt matnndes briefes as vifcontes, bailifes,
o GUIers pzu*rb&/&zm E:Jemandanf. Et foit la ﬁ?{'me del briefe change, * folong; la
diverfitic des framﬁuﬁ's, les quels chefcun claime da*z{er. Ef_t’ffs Vifcontes per
wuts our baillies ferront communement cryers ceflafcavoire, en cities, [furgbfs, et
illes merchandesy et aylorsy que touts ccux que afcuns franchifes clainicut aver
wer s charters les predeceffors le vay, voyes Deagleterre, ou en auter maner, foient
dovait le royy ou devant juftices en etre a certaine jour ef licuy a monfirer quel
weincr de franchifes ffs claimant daver, ct per que_ligarra?zt._ | Et les *zhfﬁ:??zt.s*
e ies dongues [erront illongs; f:rerﬁnalmerzt, o1z lour bausifes et mintfiers a certifier
leray fur les avantdits franchifes, et auters cba_fés Gue ce[[:.:.f' fra.nr{:gﬁ:s tGZfC/)f.’}f‘f.-‘
Et ceff cric dofire devant le voy conteigne garuifemeitt dee izj. femaignes. Lt ix
wifine le maner fervont lesvifconts crier en oyer de juftices. £t in mefine le ma-

r

wer ferront 15 perfonalmenty ou lour bailifes, et lour- minifiersy a certifier les juf-
tices de tiel maner de franchifcs, et des auters chofes que celles franchzfes touchent..
Et co/ crie cciteigne garnzfement de quarante jours, ficome le common [uninons
cntient:s 1ffei! que [2la partiey que claime daver ﬁ‘mzcbfﬁﬁ, Joit devant le roy, ne
it paz mis cn defant devant les juflices en eyre, pur ceo que le roy at fa grace
dpeciall ad grant, que il gardera la pariic de dammage quant a cel ajornewment.
Et fi cel party fsit impled’ fur tiels maners de franchifes devant un payer de juf-
tices avantditsy mefmes les juflices devant les queux la partie eft en plee, garderent
betartie de dammage devant aunters jufiices, et devant le voy luy mefmey mefg; it
Jache per les jultices, que le partie fuit en plee devant eux, ficome il ¢ft avantdit.
Et [icenx que tiels franchifes claiment avery ne veignent pax al jour avantdity
dinguss forent les firanchifes en nofine de diftrefle prifes en la maine le roy per. e
vifeont del licwy iffiat quils tiel ananncr de franchifes ne ufenty jefques ils veigne &
reetver drgite B quant ils veignent por cel diftfves, lour franchifes eux foient
reshvies fils Los demandy les quels replevies refpoiginent maintenant in la forme
alantdit, Lt peradventure les parties exceptent, quils ne debuient uient de
i refpsadre fans bricfe original, donques fil puiffe effre fure que eux de lour
prsper fatty cient ufurpe on occupy afcuns frauchijes fur le roy, ou fur fes pre-
a:sl*f_s[/::r.r, dit lsur Joit que maintcnant refpoignent [ans bricfe, et puis -
rifecivant judgementy ficome le court le roy azardera. Et fils dient [ 279 ]
aiflery gue lour anceflery ou lour anceflers de mefines les franchifes
mirvent feifiesy foient oyes, et maintenant foit le verity engutfe, et folongue ceo
alent les avant en le befoigne. Kt fil foit trove que lour anceflers ent moruft
feifie 2 dongues el Je roy briefe original dz fa chancery en forme fait de ceo.  Le
"y mande falute an viffount : fummones per bone fumnnonours un tiely que il foit
dvant nons @ tiel lien en noffre procseine wenne cicel countiey 0w devant nous
e a primer affifesy come ils en celles paities veindronty, a monflrer per quel
ent vl claime daver quitance de tory® pur jiy on pur [os homes per tout noftre
A per continnation apres la mortiiel ja - [on predeceffor, Bt ciets les fum-
rnstiviclceo briofe. Bt fi les partics welgnont al joury vefporgnent, et foit reply
e It fils me weignenty ne foy eflsiacut devant le voy, et fi le voy demurra
ficr ‘i el conity, [foit cammande Gii vifcsnt que il le face wener al quart jour
L gl Jaur [ils ne weionenty et le 1oy devewrr’ onfler cn cel county, foit fuit frcome
e de puflices, Kt fi le voy depart ded conntie, foient les parties ajornes a
{" ey eteint reafzizablesdelaivsyjusie s difeirelisns desjuflices, fzconte en aélions
‘]l:;-*'fj':”?[,' 2t les jeflices en cyre facent de ceo cii lour oyers folongue lordeinment
f}:‘:f’_;]'*ff‘b{’ ,”ﬁ’fﬁ-'fy'nf’ Ce0 qUe z‘{e,:’ maner &: pfe::'s (sz')nfmt.g}ire d.-;jdmf?: _ i oyer de-
CRIRE Junls ot affaires des bailifes le vay, ot danters bailifes, foit fa:t slongiie lor—~
Qoiniient
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deinment avant fait de ceoy et folongue los enquefls de ceo avant prifes, o 4 Cep

Jerront les juflices en eyrve folonque cen que le roy lowr ad enjoynty et folongue s ariy |

que le roy bur ad livere. Vide tout ceo in Latin pluis plaine 30 E, . leftar

dc Quo warranto, tit. Franchifes s.

[Tte faid flatute of Quo W arranto, being neceflary to the

authoi”’s connmentary, is bere fubjoined. ]

_/2! NNO Domint Ar.COLXXVI?]

reoit autem doniint regis E. fexto,
apud Glocest. enfe Auguftiy, provi-
dcite ipfo doming sege, ad regni fuz
Auglie melorationeny et cxhibittoncimn
Fufiice pleuierenr, prout rvegalis cfficiz
expofcit ntilitasy convocatis (difrretio-
ribus ejufdem regniy taw ex’ majoribus
quein nunevious, flatwium efly concor-
datim et ordinatum, quod cum regnum
Anrie n diverfts cafibusy tam [uper
libertatibiisy quam in aliis wn quibus
prius lex deficiebaty ad evitand ii-
colluruin danna graviffima, et exbere-
dationes innumerabilesy quee bujufmodz
legum defellus induxeraty diverfis le-
gum fuppletiviibisy ot novis quibufdam
provifienibus indigeaty provifioies, or-
dinationesy ct flatula [qbfcripta ab om-
MiLis vegul jui incolis de cetevo fir-
piitcy ac nviolabilizer ebfcrventur.
Cum  predatyy,  conutesy baronesy et
aill de regno nsfivo diverfas libertates
bhabere clainant, ad ¢uas examinand’
et jredicand’ rex hiuprlmsdn prelatis,
com’y baron’y et aliis diem prefixerat,
previf. effy et concorditer coiceffin
(4), quod dilti prelaii, con’, barei’,
et aliiy bujufmod: liveviatibrs wtari-

tur (3) in forma brevis fubferipti (5):

Bex o0 Jalutens, Gum nuper 1n parliamento  1s/tro aped We M’mﬁr
rivie (O), per wos et confilizan noffrum provifum fit et j)radz?fnﬁiﬁf?ﬂ (7
giizd prelatsy conutes, barouesy ¢t alit de regro nofiro, qui diverfas [1b¢
per chartas provenitoriie noflrorum regum Anghee halbere ciamant ad g
cwamiitandas et jidicandas diem prafixerinus in eodem parliamento, libertat’?

intelligence of oy

"HE year of our Lord M.CC
LXXVIII. the fixth yoar of
the reign of king Edwardy at Gloy.
cefter, in the month of Auguft, the
king himfclf providing for the wealth
of his recalm, and the more full i
niftration of juiticey as to the office
of a kinyg bclongeth (the more dif-
creet men of the realin, as well of
high as of low degree, being called
thrther) it is provided and ordained,
‘I'hat wheveas the realm of England
in cdivers cafes, as well upon liberties
as otherwife, wherein the law faled,
to avoid the grievous dammages and
innumerable ditherifons that the ce-
fault of the law did bring in, had
need of divers helps of new laws,
and certain new provilions, thle
provifions, ftatutes, and ordinances
underwritten ihall irom henceloith
be ftraitly and inviolably obferved et
all the inhabitants of his realm, Aund
whereas prelates, earls, barous, and
other of our realm, that clam to
have divers libecrties, which to ci-
amine and judge, the king hath prc-
fixed a day to fuch prelates, cars
barons, and other; it is provics
and likewife agreed, that the faid pre-
lates, carls, barons, and other {hel
ufe fuch manner of liberties, after the
form of the writ here following:

)
riufes
s
s

- * . . . ' . . e, . - N ' 4 (:f-ﬁ
i’ﬂi‘.&‘ fa?l’:’fﬁ‘?‘ Hlf}';}'?ii‘ﬂfj g’f’:’f}:{ FH#THZ_/H)J Pﬁ‘ rfﬁ;:}":l’)grwﬂgm ﬁ’u acc,ztpatmuﬂl

cicfcerenty nec aliguid fuper nos occuparenty tibi precipimies, quod o o
P - - ™ P e L
Jiis quibus bucufque rationabiliter ufi funt (8) w

contilatu tuo libertatibus

. Y
165 1 [115’5 (&

ga nlre
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o P g:,.ﬁszt{zs in forma preedifla, u que ad pra&é;nuz}‘:’. af?vfmf.?mf ?zgﬁfr:ﬂm per
omitation p:-'m!zﬂzfm, ‘vel_ z{[gz_we ad proxiirim adw;zthz- jufliciariorum itzneran—
sum (9) ad'wmm placita in conntati, vel c’_fa;zsf aZf_.:fd zfzdﬁ: praceperimus ©
lea finper Jire noftro cum inde loqui wvoluerimus. 1efte, &e.

In like manner and in the fame
form writs {hall be directed to {he-
rifts and cther bailills for every dc-
mandcanty, and the form {hall hez
changed after the diverfity of the li-
berty whicn arny man claimeth to
have, 11 this wire:

FEadena nada et 1 7 radent _J:‘b rana “df_-
riraidiey brevia wic” et aliis ballivis
wip quocitct petente, el MuIctiy Jorma
ewdum diverfitatem livertatisy, qua
#;;v;r;.z':: habere clamaty fic:

Rex wic’ falutemn. Precipamus t1bi, quod per totam ballivam tuam, videli-
oty tam in civitatibus, quam in bm*gfs, et aliis wilizs mevcatoriisy et alibiy pub-
oo proclamari faciasy quod omnes illt qui aliquas libertates per chartas pro-
conitorum nofirorum regumn _/f}zgffﬁ, wvel alio modo, babsrci clamant, fint coram
wfticiariis neftris ad primam affifam, ad oftendendum crujufnodi libertates ha-
bere clamanty €t quo warranio, et tu ipfe fis ibidemr perfonaliter una cum bal-
livis ot miniflris tuisy ad certificandum ipfes jufliciarios nofiros fuper bis et

aliis fmgm:é.fs (Hud m.rzgc*:szbm.

Jfia claufula de libertatibus que fic in-
ctite Precipimus t1bi, quod publice pro-
damari fac’s &e. ponstur in brevi de
communz fumnd® 18107 Fuftic’y et habeat
premunitioncin guadraginta dierun:( 10)
fcut communis  fuommonitio habei: ita
qud [t pars aligieay q. claiet babore
libertatem, fucrit coram regey 126m o=
natur i defalta coram aliquibus juf-
rciariis i fuis 1tineribus, eo quod rex
¢z gratia fua [peciali conceffit confer-
vare partem illam indemizeny quo ad
ilam ordinationem, Et fi pars illa fit
i placite fuper b ujifmodi libertatibus
coram domine pari juftic® prediflorun:,
e juftic’s coram gquibus pars illa
Lian placito, confervabunt eam indern-
amcoram alizs jufliciariis, et rex
ciam cerem if fo, dum tamen conftiterit
L jefticiarios qitod ﬁf: Suceitt in pfa-—
CIocorom apfisy ficut predictum cff
Ly fr pars predicia fuerit coram rege,
Y gusi ad diem coram juflic’ predictis
M ikneribus fuis effe non poffit, rex hu-
Pyucdt partem indemnem confervabit
rdi.jufticiarins prediftis in itineribus
Juas qd Giem illum quo fuerit ceram
e Bt i ad diem illuin non we-

nerits

‘This claufe of libertics, that be-
ginneth in this wife, Pracipinus tibi,
qiod publice proclamar: facias, &e.
i put in the writ of common {fum-
mons of the juftices in eyreyand {nalk
have a premonition by the {pace of
forty days, as the comxmon fummons
hath; fo that 1f any party that claim-
cth to have a liberty, be before the
king, he fhall not be in default be-
fore any juftices in their circuits;
for the king of his fpecial grace hatn
cranted, that he will fave that party
harmlefs as concerning that ordi-
nance. And if the fame party be
impleaded upon fuch manner of li-
berues before one or two of the fore-
{aid juftices, the fame juftices, before
whom the party 1s impleaded, fhall
{fave him harmle{s bzfore the other
juftices; "and fo fhall the king alfo
before him, when 1t thall appear by
the juftices, that fo it was 1n plea be-
fore tham as i3 aforefaid.  And if the
forefaid pariy be afere the king, {o
that he cannot be the {fame day afore
the faid juflices in thetr circuits, the
king {hull fave that party harm}efs

sfore
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nerity tunc libertates ille nomine dif~
trifttonis capiantur in manum domini
vegis per wic’ loci : ita quod eis non
utantury donec venerint coram jufticra-
riis refponfc  Et cum per diflritiio-
nem wencrinty replegientuyr libertates
Juzy [ieas petent: quibus rveplegiatis
flatim vefpondeant ad formam brevis
predic?i. Et fi forte caccperinty quod
non tenentur fine bievi originali ince
refpondere (I1) tunc fi quoquo oo
conflare polfty quod ipfi de falio fuo
troprio aliquas libertates ufurpeverint,
vel occupuverint fuper vegenty vel pre-
decelfares faosy dicatur cis quod Statuir
refpondeant fine brevi, et ulterius re-
cipiant judicium, piout curia denini
regis confideraverit. £t fi wulterius
dicanty quod anteccjfores fui inde obie-
rint feifitly flatim audiaintnry et flatin
veritas inquiratur (12 ), ¢t fecindimn
hec ad judicium procedatur. £t fi
confliterit quod anteceffores [ur 1nde
chicrint  feifitty, tunc habeat rvex
brevi originale de cancellaria [ub hac
Jorma

7 . e, B .y d
.1'31‘.‘..3- EFEs /ﬂ!;flfr‘flfa
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before the forefaid juftices in th
circuits for the day, whercas he Was
before 'the king. And if he do n;}t
come in at the fame day, then thef
liberties fhall be taken into the kip
hanQS in name of diftrefs, by the
theriff of the place, fo that they fhy
not ufe them until they come to gp-
{wer before the juftices; and whey
they do come in by diftrefs, theirli-
berties fhall be replevifed (if they
demand them) inthe which repleving
they fhall aniwer immediately afig
the form of the writ aforefaid; and
if percafe they will challenge, and &
that they are not bounden to anfwer
thercunto without an original wri,
then if it may appear by any mean,
that they have ufurped or occupicd
any liberties upon the kg, or his
precdeceflors, of their own head o
prefumption, they fhall be command-
ed to anfwer 1ncontinent withoul
writ, and moreover they ihall have
fuch judgement as the court ct ou
lord the king will award ; and if they
will fay further, that thew anceitors
died {eifed therecf, they {fhall be heard,
and the truth fhall be inquired in-
continent, and according to thit
judgement fhall be given; andif It
appear that their anceftors died {eifed
thereof, then the king fhall award an
original out of the chancery i this
forin :

f‘,",S
o

- . T
Sand® per bonos fuimmeniiores talemy quod [t coram N

atud talem locum in proximo adventu noftro in comitation prwffz'f{nm vel c:ar;lff*f
ufliciariis nofiris ad primam affifam, cum in pailes illas venerint oftenfus .
guo warranto tenct viiun francipley’ in manerio fuo de N. wel fiey qu -.:u.}?;;
rants teaet hundvedum de S. in conitatu pradiéio vely quo warraiio clamt ,"}f:
sore tholoninm pro [o et bharedibus fuis per torun regiuim noftruin; ¢ 262573

b1 Do bircoes T offey, e
e i ad dicmir illum vencrint, re-
Sponudeant  veplicetur et triplicetur.
£t [ non wveneriicty nec {,75?}’ Juerint
coraim regey €f rvex ulterius mardtur
in  comitatn idey precipiatur  wic,
qusd feciat ess vemire ad quartum
f!l:e.?- [ ]

And if they come m at the fame

day, they fhall anfwer, and GCthté{“f;.
and rcjoinder fhall be made ; i ld
they co not come, nor be c{;om(-.j’}
before the king, and the kiig &

. ) : . *'E, the
tarry longer in the “fame ﬂmiheli p
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dem Quo die fi non venerinty et
qryw in com’ tllo exiiterit, fiat ficut
111 i"f;ﬂé’r’ jzi/l’z'c’ (13)_. Et ﬁ ;r'g_ic 2
com’ 10l renﬁrfz‘,'a({;_or?zmmr ad bres
dies, et babeant dz!:?tza{ffs competentes,
juxta difcretionen jufiic’s freut in ac-
tonthus pf}ﬁfif?fzéﬂs. Ei‘!ci’m ]fﬁ{frc’
Smerantes 1w itineribus fuuis faciant
scundum  ordinationem  prediclam, et
fecundum quad hejufmodt piacita de-
“duct debent in ttinertbus  fuis.  De
gmn'f.we;?szs aliis et faciend’ de bal-
livis regis et aliorumy frat fecundum
ordinationem prius inde jallam (14.) et
fecunduwm 1nquifstiones prius inde cap-
tas: et ponatur clanfula [ubfcripta in
brevi de communt fummny itiner’ juftic’
ol communia placita directo vic’y ¢,
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fherit fhall be commanded to caufe
them to appear the fourth day; at
which day 1f they come not, and the
king be in the fame fhire, fuch order
fhall be taken as in the circuit of
juftices; and if the king depart from
the fame {nire, they fhall be adjoara-
cd unto fhort days, and fhall have
reafonzble delays according to the
difcretion of the juftices, as it is ufed
in perfonal ations,  Alfo the juftices
in eyre in their circuits {hall do zc~
cording to the forefaid ordinance,
and according as fuch manner of pleas
ought to be ordered i1n the circuit.
Concerning complaints made and
to be made of the king’s bailifts, and
of other, it fhall be done according

to the ordinance made before there-
upon, and according to the inqueflts
taken thereupon heretofore; and the
claufe f{ubicribed fhall be put in a
writ of common {fummons in the cir-
cuit of tne juftices afligned to com-
mon pleas dircéted to the fherift, &c.
and that fhall be fuch:

quod tale eft :

Rex wvic’ falutem.  Preacipimus tibiy quod publice proclamari facias,
qiod omnes conquerentesy feuw conqueri volentes, tam de miniffris et aliis bal-
hvis ngfires quibufeunque, quam de minifiris et ballivis aliorum quorum-
cunguey et aliisy, veniant coram jufliciariis noflvis ad primam affifamy, ad
quafcungne querivouias fuas ibidem offendendas, et competentes emendas, inde
vecipicndas fecundum legem et confuetudinem regni mofiriy, et juxta ordina-
Loncin noftram per nos inde faltam, et juxta temorem [latutorum noffrorum, et
Jisia wrticulos eifdem jufticiariis noffris inde traditos (15), prout predifti juf-
weari tibr feire faciant ex parte noflra.  Tefle meipfo, &¢. decino die De-

LTS, anng yegai nofiri xxx.

(1) L’an du grace, 1267.] This fhould be 1278. for that was Vet. Mag.Chart;
@m0 6 E. 1. tais parliament being holden in Augutt, azzo 6 E. 1. folo 130
for 1207. was in 51 H. 3. |
This chapter concerning liberties and franchifes, and the gzo
“arrarts (and 1ntitaled Sraruwinz: de quo warranto ) hath been {up-
pofed by mary to be enalted in Latin, anno 30 E. 1. and therefore
ome have omitted to infert it in the 6. yeare; but it 1s utterly
miftaken : for the king in tac 3o0. yeare did publith and proclaime
chls aCt under the orcat feale, and doth recite it to be made anno
wf:ﬁ 1278. and in the 6. yeare of his raigne. Fide 14 E. 1. Inter
. ;n;—’h dc i{z?sw 14 E. 1. B?'&'-‘U:‘? ce libertatibus allocandis, _and there
ooowmer ftatute made 1n 18 L., 1. called Statutum de quo warranto
n, 10 called, in refpeét of this former flatute,
L Insr, Y% And

Lib. ¢ fol, 28,
In the cafe of
Strata Marcella,

[ 280 ]



Glocefter.

And befides, the ftatute in French differeth from the recitall
thereof in 30 E. 1. which, for that it agreeth with the record, we
will follow it when we come to the body of the act.

(z) Pur amcndement ds fon realme, 89 pluis plenier exhibition de
droft.] Which by the {aid proclamation in 30 E. 1. isrendred thus,
Ad rvegni fui Anglicc mcliorationem, et exhibitionemn juflicice pleniorem :
two excellent ends of a parliament, regni melioratio, that is for the
common good of the kingdome, the parliament being commune con-
cilium, and exhibitio jufticie plenior, for nothing is more glorious,
and neceflary, then full execution of juftice.

And it is added, Prout regalis officii expofcit utilitas; and accord-
ingly at this parliament many profitable and juft laws were made,

Pol, Vicgil, as one {pcaking of this parliament {aith truly, fn que quaedam de
vooni fFatie decreta funty quee nunc ut jura, et ccquitate plena maxime
sierpanier.  And that { may fpeak once for all, 1t 1s worthy of
obfervation that the ftatutes made in this noble kings time are fo
apreeable to common right and cquity, as few or none of them
have been abrogated, but being founded upon thefe two pillars
(the amendment of the kingdome, and the due execution of jufl-

tice) remaine and continue as juft and conftant laws to this
day.

™
(33
Q

VijeVet.Magna (3) Hujufnodi libertatibus utantur, &c.] For the better under-
Charta, fo. 130,

Srat. de Quo tanding of this a€t it fhall be neceffary out of hiftory to fhew the

N 1 reanto. caufe of the making hereof.

Pol. Virsils The truth is, that the king wanting money, there were {fome :1-
rovatores in thofe dayes, that perfwaded the king, that few or nonc
of the nobility, clergy, or commonalty, that had franchifes of tne
graunts of the kings predceceffors, had right to them for that they
hzd no charter to {hew for the fame, for that in troth moft of their
charters either by length of time, or injury of wars and infurrec-
1ions, or by cafualty were either confumed, or loft: whereuapon
(is commonly new inventions have new wayes) it was openly
proclaimed, that every man, that held thofe liberties, or other
vofteflions by graunt fiom any of the kings progenitors, fhould be-
fore certain {cleted perfons thercunto appointed fhew, guo juré
pucve nmomine J° yetinerent, Sc. whereupon many that had long
continued in quict pofleffion, were taken into the kings hands, £
gucd nidla tabella conflarent : Fl ercof the ftory faith, #ijum @f? 2zl
bus cdiftum ejifinodi poff homines natos longe acerbiffimum : qui freme
tus hominieon ¥ quam irati animi & quanto in odio princeps effe repertt
ca it # - ‘ i

Afug. Chara 'I'he good kiag underflanding hereof, and finding h1ﬁmfe f

sap. 7« 6+ 38« ahuafed by ill counfell, and confidering the {tatute of Magna Chart?,
at the parliament holden in the end of his fourth yeare by procia-
mation, znd at the petition of the lords and of the commous néﬂ'-'
at this parliament, by authority of parliament provideth reme }’;
as hereafter you {hall heare: this is fully agreed upon m'ali ?Er
hiftories, onely the time in fome of them (as oftentimes 11 O'Iﬁl’d
cafes it falleth out) is miftaken, which by this act (hall be rectiic
according to true chronologie. _ :

(4) P%o@ﬁtm e/l et mm%:;rditkr conceffum.] 1t was ‘rlghd)’ T:i'
concorditer conceffum, tor that the {aid innovation was like wbe:.tcr
beene a caufe of great difcord between the king and the
fort of his {ubjects. & -

(5) 2
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) Quod d: &2z p:‘rffm‘f,_ comites, ém'aw{f et atii huiwn.mods 1:'53{1‘:{-
fions wtantier in forma brevis fibjeripts.]  Tais * forme of a writ is
more {atisfactory, then any other forine 1s, and this was the aun-
cient ufe. o

(6) Cum nuper In pm'ff.:sz.':z!a ﬂgﬁ'm apud Weffm’.] That 1s, In
the laft parliument hqlder}_ after Michaelmas, towards the end of
the fourth yeare of his raigne, and therefore the great grievinces
bovelai.d muft be before that parliament, for the cure was after
the difvafe, and the remedy after the grievance,

(7) Provifum fit et proclamatum.] But this was never (that I
can finde) recorded: now by this alt it is provided that a wiit
thall be oraunted.

(3) Duilis hucnfyue rationabiliter ufi funt.] See the Regifter 162,
163, Do libertatibus allocandis, & ¥, N. B. 229, 230.

(9) Uygiee ad adventum noftrum per comitatum predilum, :z;ez ufgue
ProXi I adventumn juticiaricrun: frz'{fermzrz':;:;z, &c.}] 'That 1S, untill
the court of kings bench came thither, or the next comming of
the juiiices in cyre: {o all men fhould quictly enjoy their fran-
chites, which they had reafonably ufed, untill the court of kings
bench, or untill the jufhices in eyre came into that county : here
itis to be obierved, that this good king and his councell 1n par-
lament referred the party grieved to a legall proceeding, which
inslicth, that a contrary courfe was holden before. But you will
demaind, What remedy was this for him, that could not pro-
duce his charter, to be left to the law? I anfwer, that this was a
full and perfet remedy according to juftice and right; for the
better uporehenfion whereof thefe diftindtions are to be obferved :
Firth, thele franchifes intended by this aét be of two {orts, the one
mav be claimed by ufage and prelcription, as wreck of the fea,
waife, {tray, faires, markets, and the like, which are gained by
wage, and may become due without matter of record: and felons
goo'ls, outlawes goods, and the like, which grow not due but by
matter of record, and therelore cannot be claimed by ufage in
j¢iis, but by charter: and yet all thefe at the firlt were derived from
th: crowne.

Secondly, Fudicis offizium ef, ut res, ita tempora verum gquerere;
all thefe were graunted either before the time of memory, or after
e time of memory: if before the time of memory, then for the
lormer fore, {ech as might be claimed by prefeription, the party
prieved might preferibe, and by law he ought to be relieved.
Ax for fuch as lay in point of charter graunted before time of
memory, the party grieved had two remedies, either by allowance,
0r confirmation ; by allowance in the kings bench, or before the
Julices in eyre, and in fome cafe before the juftices of the court
of common pleas, and in the exchequer; or by confirmation of
th‘e Ring under the oreat feale : and thele were {ufficient for him
Without thewing the charter, and the equity of the law herein was

EUl:llbIC', for that no charter before time of memory was pleadable
}r H.W.

*¥581

g E. 3.18,

17 E. 3= IX,

26 Afl. 24. 30
A, 31. 34 All.
14. 38 Afl 1.

1 H. 4.3, 12 Hd
4.23. 3H.6. 8.
2 E.4.22. 7H.
6.33.9H.7.12.
1o H.7. 14. 16
H. 7T e ré. 2o Heo
7. 7. Kelwey

189, 190. 3H. 8.

1f thofe franchifes either of the one fort or other were graunted 18 H. 6. pre-
feripte 45. 2 Ee

the -

Sl . . .
Within memcery, yet if the famme had been allowed, as is aforefaid, 3.29. 8 H.3.
“ine mignt alfo be claimed by force of the charter and allow- Kelwey 18¢.

:1 : 'r: - - - * '
.l?l E‘:l“itllout thewing the charter, becaufe it had been adjudged Stat.de 18 E. 10
“ Wllowed of record.  And it is to be knowne that all franchifes, De quo warmnto

Maich que : 13
"CUany man had either by prefcription or by charter, ought to

novum. Lib. 9.
fo. 20. incalec de

y 4 be Strat’ Marcella.
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be claimed before juftices in evre, or elfe for non-claime the fame
might bec loft, as hereafter thall bee faid : {o as the remedy pro-
vided by this a&t was plenary and perfet to give reliefe to them
that right had.

| 282 ] To this for the time may be added, that ancient charters, whe-
34 Afi. pl. 14.  ther they be before time of memory, or after, ought to be con-
40 Afi.21. ftrued, as the law was taken when the charter was made, and ac.

6 }E: 3- Si’ 551' cording to ancient allowance. * Now what the time of memory
‘o F 3:40’ 1 is, fee the firft part of the Inftitutes, fect. 170.

b | s 3 Ll - .

nuf. 3g. 12 H.4. 2 DBut now by the ftatutes of 3 E. 6. and 13 Eliz. there is further
12. 14 H. 6. 12, remedy given: for albeit the charters or letter patents be loft,
33 Ha 6. 22, yot the exemplification or conflat of the roll may be thewed forth,

35 H. 6. 51. &c. And when any claimed before the juftices in eyre any fran-

H. 7. 11, . - . .
25 }1.76. 13 chifes by an ancient charter, though it had expreffe words for the
16 H. 7. c. franchifes claimed ; or if the words were generall, and a continual

* Regitt. 138, pofleflion pleaded of the franchifes claimed, or if the claim was
bd

g]i:: 3 IGE.SI‘ by old and obfcure words, and the party in pleading, expounding
20 H. 6. 14. them to the court, and averring continuall pofleflion according to
21 H. 6. 36. that expofitien; the entry was ever Inquiratur fuper poffiffioncm et
Dier, S El. 245, 2y, 'c. which 1 have obferved 1n divers records of thole eyres,
“3L.0.coq- agreeable to that old rule, Opiimus interpres verum ufus.

llig.?.‘F:' __.f ) ‘3. (10) Habeaut praemunitionen per 40. dies.] This was by writ of
Pagos cafc, the common fummons of the eyre, by the {pace of 40 dayes before

the fitting of the juflices in eyre.

Now lcaving all that 1s evident, and needeth no expofition, lct
us come to the next that 1s worihy of obfervation,

(11) Et fi forte exceperint qued non teuncntur fine brevi originai
refpondere.] Flere is an ancient maxime in the law implyed, that

,_.Ej‘hf‘zf 13?__:; regularly no man oughtto anfwer for his frechold, franchifes, or
43 E. 3. 22 other thing without oviginall writ fecundum legem terrar 3 and that
11 H. 4.86. the * {ftatutes to that end provided are but declarations of tl}q an-
3 ﬁ;f&féfmm cient cemmon law, as here it is to be {een in cafe of franchifes m
"M ;9 = the kings own cafc. | o
2: E. 3. 02D 4 (12) Lt f7alterivs dicunt quod awteceffoves fui inde aéwrfm‘;ﬁfﬁ“:
Siete 5. 28 B, 1. flatim avdiantur, et ffaiim weritas INGUIFalT &'c.J By this 1t ap-

¢r. 3. 42 L. 3. peareth that a defcent of franchifes doth put the king to s wiit
Siat. do 1S E. 1. of quo warranfo, Which writ 1s here exprt:'ffed; f—md note that the
de quo war’ nov, 970 warranfo is in naturc of the kings writ of r}ght fr;)r ﬁ'nnch}it':s
6 E. 35, 2 E. 3. and liberties, wherein judgement finall fhall be given either agz_tlnﬁ
to, 1t. 16 T 4. the king for the peint adjudged, or for the king; and the falve

€. 3 If‘f' P Jjwre for the king {erveth for any other title then that _wlnch SHE
?Dgﬁ?,afm- adjuaged; and 1]1'61'61(.:01'{3 Willhiam de Penbrqgge the kings gtii::
afch. o B. 1. Dey, for pl'OfCCl!‘Gmg of a guv avarranto agmnﬂ: t_he abbot oi
Coram rege champ for franches within the mannour of Steynings fruc prac/i%
Rot. 17, was committed to the gaole. |
Sufiex, (13) Er fi nom wewerint, &e, precipiatur vicecom’ gr{aa’ Jaciat £
> F. 3. 2. venive, e quo dic fr non VENErint, (e, frat ficut in itineve I;:y?-:;i:
6 X.3. 50 riovwm.} Lf before the juflice in eyre the party came not, tic ;'ch
i s Eo g0 6, 7. chife fhould be feifed into the kings hands nomine dzfiviciionis, W i

the party in the fame eyre might replevy; but if he did not I
plevr;r th}::m while the ey)re fategin tha{:) county, the franchies Weie
loft and forfeited for ever. , 1 gl
‘Therefore if the party now upon the wenire facias (whic t;w
aét doth give) come not while the eyre fit in that county,
franchifes be loft for ever. And

3
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And fo it is in the kings bench, if the party come not in upon

the wenire facias during that term, and replevy his franchifes, they

be loft for ever. And therefore we concurre not with that chiefe Pl Com. 372.in

juftice that faid, that non-claim of liberties before juilices in eyre ii?’i’;}"r Loy~

loft the liberties, for that ({aith he) was but of the kings grace to o e

orant a replevy of them, and not of right; for this opinion is [ 283 ]

againft the authority of our books, and the continuall prallice be-

fore the juilices 1 eyre,
Sec the ftatutes of 18 E. 1. D¢ guo wwarranto novum, and De

tallagio non concedendo,

(14) De qucrimonits fallis et faciendis de ballivis regis et alicrum
fat fecundum ordinationem prius inde fatam,] "T'hat 1s, according to
the articles of the juftices in eyre called capitula itineris colleéted
and authoriled amongit other things, as herc it appeareth, by or-
dinance of parliament, and entred into the parliament roll, which

you may fee in old Magna Charta, fol. 150, 151, &c.
(15) Juxta articulos cifdem juffic nofivis tradit’, ] The French

faith, Solonque les articles que le roy lowur ad livere.

"Thefe articles

wvere delivered by the king to the juitices in eyre to be enquired

of, heard, and determined by

them throug

h all the counties of

Fngland, which afterwards were encreafed, as by the fame may

appear.

CAP. L

C OME avant ces heures damages
ne fuerint agardes en affifes de
vl dXfeifin forfque tantfolement vers
los drfferfors : prrview eft, que fi les
aifferfors aliont les temements (1), &
ncient dont les damages puiffent oftre
levies (2), que ceux a que maines ceux
feneients  deviendronty foient charges
des danvnages, iffint que c/’;rj’écan re-
Jpoign’ de fon temps (3). HrULeTU
ot enfementy que le diffeifee recover’
damages en brisfe dentre JSoundue fur
diffei iz, wers celuy que ¢ff trove tenant
ap:ies le diffeifer (4). Purview cff
enferncnt, qite la ou avant ces heures
daingzes ne fueront agardes en plee de
nartdanceffor (6), forfque en cafe (5)
Gt Lenements fueront recoveres devers
chicfes [o7giiors (7) [ceo fuift per fla-
tut’ Marlpr., cap. 16.) que deformnes
damqges Joient agardes en touts cafes
(8)s ox “home recover per affife de
?}Z;{‘f(ff???fcﬂﬂ?‘, Jicome eff avantdit en
UWie de novel differfin, Lt in mefme
* le

'\V H E RE A S heretofore damages

were not awarded in aflifes of
novel difleifin, but only againft the
difleifors : 1t i1s provided, that if the
diffeifors do aliene the lands, and have
not whereof there may be damages
levied, that they to whofe hand fuch
tencments {hall come, fhall be charg-
ed with the damages, {o that every
one fhall anfwer for his time. It is
provided alfo, that the difleifee fhall
recover damages 1n a writ of entry,
upon novel difleilin againft him that
is found tenant after the difleifor. It
1s provided alfo, that where before
this time damages were not awarded
in a plea of mortdaunceftor (but in
cafe where the land was recovered
again{t the chief lord) that from
henceforth damages fhall be awarded
in all cafes where a man recoverecth
by affife of mortdauncettor, as betore
is {aid in affife of novel diffeifin: and
likewife damages fhall be recovered

Y 3 in
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le mairer »ecover’ bome damages en

bricle de cofinage, ayely, & befayel (Q),
Et la ou avant ces heures damages
zie fucront taxes, forfque a le value des
iffues de la terve : purview effy que le
demazndant puit recover vers le tenant
les enflages de fon briefe purchafe (11),
erifenhlonent ovefque les damages (12)
coentdits  10.Y Bt fout ceo fort tenus
12 1500 cafesy orr home recover damages
(12). £t it er]E;; pes chefeun terius
g render damacesy la ou Leme yecover
vers luy de [ intinfion dexicficy ol de
foar fair demefne (14 ).

Glocefter.

Cap. 1|1

in writs of colinage, aiel, and .
{aicl. And whereas before time .
mages were not taxed, but to th
value of the iffues of the land; it
provided, that the demandant may
recover again{t the tenant the cofi
of his writ purchafed, together wi
the damages abovefaid. And thi
act Thall hold place in all cafes vwhe
the party 1s to recover damase,
And cvery perfon from hencefors
fhall be compclled to render damage,
where the land is recovered agniﬁ&
hun upon his own Intrulion, or hi

own act.

(Fitz. Damagr, 714. 43. 66. C8. 82. g5. 1C1,4 107. 1C4. TC3. 10, 127 12%. 127 129, Hob, 03
Goobolty, 112, x. Inft. 10. 116, Dyer, f. 572 Fitz. damage, 6. 19. g7.)

[ 284 ] LCefore this flatute no damages were recovered in aflife of novel
S.che fuft part dificifin (which then was freguens et feflinum rem.dinm ) but onely
Ti,;:ﬁ égf;- apainit the diflelfor, and not n_giipit the tenant that came toth
;j? - O 3.5- Iands or terements after the dlhelﬁn,_ for no damages cnuld.he

7 recovered by the common law, but againft the wrong doer by hm, |
to whom the wrong was done.

Now the mifchief was, that many tines the difleifor was infufs
ficient, und not able to fausize the damages, and by tnat means the
dificifee recovered damages in fhew againft the diffetfor {who v
the wrong doer to him) but had rnot the effe¢t thercof; now ths
branch doth remedy this mifchief, as by the fame it appeareth,

(1) dlicnont les tencnacnts.] The letter of this law extende
oniely to them, that came in by title, as by feoffment, or fine after
the diflcifin; but by equity it extendeth to them, that came by
wrong, and to them al{o, whofe eftate was before the difleifn; for §
exarniple, if the dificifor were difleifed, the fecond diffeifor is with-
in this ftatute, for if he that comes in by title fhall be within the |
remedy of this law, & feitiors, lie that comes in by wrong; and{o ]
it is of 2]l others, that come in under the dificifor, thoughn be
not by alienation, |

Alfo if the lord diftraineth for his rent, and a flranger witho!
the privity of the tenant maketh refcous, the ftrangeris onely the
diffeifor, and though the tenant claim not under him, but his effate
is before, &c. yet in aflife againft the diffeifor and the tenant if §
the difleifor be found infufficient, the plaintife by force of this -
tute fhall recover damages againft them both. N

And yet in fome cafes the tenant that claimeth under the dif- §
feifor fhall not for the infufficiencie of the diffeifor be anfwerade
to yeeld damages by this ftatute; as if the diffeifor of lands holfifﬁ |
in capsze alien the fame to another, the alienee dyeth, his heir withe
in age, upon office found the king committerh the cuftody to A
who taketh the whole profits, the diffeifor is infuflicient, the it |

within age is no tenant within this ftatute, for that he neves Trf;

14 H. 7. 28, per
EVU'Ddi

X0 E. S z..]—-u

u Aﬂ: i'..g-
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porconld take any profit: but 1f the diffeifor alien to an infant,
who taketh the profits, he 1s a tenant within this ftatute; or if the
infant coming in as heir had been out of ward, and had taken the
profits, he had been a tenant within this flatuta
If the difleifor infeoffe the villein of the difleifee and a firanger, 48 ©- 3. 77.
and the diffeifor 1s infufiicient, in this cafe either the difleifee muft
lofe his damages, or infranchile his villein,
No l:fice for yeers, or tenant by ftatute taple, or merchant, or
the like, that have but a chattell, thall be accounted a mean occu~
pier within this ftatute, but he that hoth the inheritance or free-
hold at the lezft ; otherwife he 1s not faid to be a terant of the
land; and {fo much 1s 1mplyed in this word alien, which cannot
be intended of a leflee for yecrs, &c. where he, that bringeth the
aflife, hath right to the inheritance or frece-hold: but where tenant
by ffatute merchant, or ftaple, &c. brings an aflife, there leflee for ,
veers, or tenant by flatute merchant, &c. may be a mean occupier,
becaule the plaintife 1n the aflife hath right but to a chattell.
(2) Et nicnt dont les damages poient ¢ffre levies.] Hereupon do
follow three conclufions in law : 1. That if the difleifor be fufi-
cient to yeeld the whole damages, he 1s {olely to be charged there-
with ; for then this {tatute extendeth not to the tenant; and, as it
appearcth by the preamble, he was not anfwerable by the common
law.
The z. conclufion 1s, that for the infufficiencie of the diffeifor
the tenant fhall anfiver the damages by this adét.
The 3. conclufion is, that if the diffeifor be able to veeld part,
and not the whole damages, both fhall be charged, and therefore
judgement is ever given as well againft the differlor (thoagh he be
cund infufficient) as againft the tenant generally, |
(3) Chefeums veffondra pur fon temps.] The ground hereof is, [ 285 7
Do I L sne frded pefiefiir in id tantwm, quod ad jo porucneri?, 1enetui.
Heicupon feven conclufions are grounded: 16 E. 3. Dama=-
1. Albeit the mecan occapiers are neither differfors nor tenants, ges, 32.
vet unlefle they be named in the aflile, no judgement can be given
againft them, ncither can they be charged for the time they take
the profit.
2. Though they be named, yet, as hath been faid, the diffexfor
nuft be found by the aflife to be infutlicient, and the mean occu-
piers muft be found to take the profits; for if they be omaitted,
and none but the diffeifor and tenant named, and the diffeifor is
tound 1nf{uficient, and no further enquired of, the tenant fhall be
charged for the whole,
3. It the aflife be brought againft the difleifor and the tenant, 35 Al s.
and it is found by the aflife, that the diffeifor is infufhcient, and
that the diffeifor infeoffed A. who infeotfed B. who infeoffed the ¥
tenant; and that A. had it one yeer, and B. half a veer, and the
tenant two yeers; upon this {peciall finding, the tenant thall anfwer
dﬂmﬂgﬁ.‘s but for his time, for chefeun refpondra pur fon temps, and
the plaintife hath loft his damages agamit A, and B. for that they
Weie not named in the writ. '
4. 1 the difetior, A. and B. and the tenant in the cafe before 35 ALl p. 5
be al} named, and the dificifor, A, and B. are all found infufiicient,
‘i‘? tenant thall anfwer for the whole; for although the letter of
tis law is, where the difleifors have nothing, &c. yet theie words,
Y 4 chefcun ’
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chefeun refpendra, €5c. do imply (if they have fufficient) for cther.
wife they cannot anfwer, that 1s, they cannot fatisfy ; for in thyt
fenfe [anfwer] 1s here taken.

5. It fhall never be inquired of the tenants infufiiciencie, fo
againlt the difleifor and him mauft the aflife of ncceflity be
brought.

6. Upon thele words, chefcun refpondra pur fornz temps, fevers]
judgements fhall not be given, but one judgement is to be given
intirely againft all, and fo was it ever ufed fince this ftatute; hy
the fherife upon the execution may ufe fuch indifferencie, as juflice
requireth,

And it is faid, that if the affife be brought againft the diffeifor
and the tcnant, and judgement given for the plamtife, and 2
wiit Hiuath to the fherife, and he retourns, that the diffeilor
15 1nfulficient, the plaintife fhall have preces to levie it of the
tenant.

Vide the ftatutes of Wellm. 1. 34 E. 1. 1 H. 4. & S H. 6. &«.
where double and treble damages are given 1n aflife, there alfo
every mean tenant, that came in to be tenant of the free-hold un-
der the diffeifor, fhzll for the infufhciencie of the diflerfor anfwer
every one for his time the tieble or double damages.

7. Laltly, this giveth no damages where none was recoverable
in the ailife at the common law, but giveth damages againtt the
tenant for the infudiciencie of the difleifor, as hath been {aid.

As 1f he in the reverfion upon a term for yeers, or tenant by fta-
tute ftaple, &c. be diffeifed, he fhall have an aflife to recover the
ftate of the land, but fthall recover no damages for the profits of the
lands, becaufe they belonged not to him.

If the dificifor committed the diffeifin with force, and iufeoffeth
A. who infeoffeth B. who infecffeth C. an aflife is brouslht agani
them all, and treble damages for the infufhiciencie of the difletfor
fhall be levyed npon all, according to this act chefeun refpondra pur

for teraps, that 1s, what damages fhould be recovered againit the

difleifor, if he were fufficicnt, fhall be recovered for his infufi-
ciencie againft the mean occaplers and the tenant,-and for infu-
ficiencie of the mean occupicrs, againit the tenant onely.
* b 1 . '
(4) Purwicrv eff enfement, que le diffeifez recovera z/amage.r 9 5r:g/§?
derntre foundue fur diffeifin vers celuy que eff irove tenant apres le dif-

Seifor.] Regularly in perfonall and mixt ations damages were to

be recovered at the common law, but in real aéions no damages
were to be recovered at the common law, becaufe the court could
not give the demandant that which he demanded not, and the de-
mandant in reall a&ions demanded no damages, neither by wrb
NOT COUNt: judsx non veddit pluis, quam guod petens ipfe requirtts and
it 1s a maxime 10 law, gue dreit ne done pluis que foit demannde; and
therefore in reall aftions, where damages are given by this ac, the
demandant fhall recover damages pendente brewi, becaufe the ald
form of the count remaineth. ‘The words of the at are, Fers cliy
que e trovye tenant 3 he may be tenant by title, by wrong, of by att
in law 3 and of thefe in order.

If the diffeifor make a feoffment in fee, and the diffeifee d_}'et}u
the heir of the diffeifee fhall not recover damages by this adk
againft the alience; for this branch of the a& provideth foy the
difleifee, and net for his heirs, |

Buk
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+ But if a man be difleifed, and the diffeifee dye, his heir fhall
recover damages againit _the d1ffe1_for, but not by this branch, but
by a latter branch of this a&t, @iz, Et jfoir deformes cheftun tenus
2 yendor damages la oi bome recover wers luy de fay intrufion demsfne,
cu do fon tort demg/}zq : and by this dlftm_&mn the books tl‘iﬂ.t fee_m-
ed prima facie to differ are well reconciled ; but by the Intention
gof cais law, the heir in his writ of entry againft the difleifor fhall
' ecover damages but from the death of his anceftor.
E The difleifee fhall recover damages by this aét in a writ of en-
?tr}*,ff”‘ Jiffeifin in the poff s as 1if the tenant comej_:h to the .land by
 iliin, intrufion, or abatement, or when by alienation it is out
Eof the degrees; for the words be, Pers celuy que e/t trove tenant
apres le diffiifors within which words he that comes in the pof is
included.  Note the writ of entry 1n the po# is given by the fta-
tute of Marlebridge, cap. ultimo; for the difieifec was driven to
his writ of right at the common law.
. And in this fecond branch the tenant is onely charged with the
'whole damages, though therc were divers mean tenants, for chefcun
refpondra pur fou temps 1s onely in the cale of an affife upon the
firft branch ; neither ought the writ of entry to be brought againft
‘any, but againft him, that 1s the tenant of the land : but in {ome
cale another then the diffeifee {hall recover damages by this branch;
a5 the {ucceflor of an abbot, but otherwife of bifhops, or other fole
fecular bodies politique.
- If the tenant cometh to the land by a¢t in law, which he cannot
‘withitand, and where there is no a&, or default in him; in that
‘cale he fhall not be charged : as if the difleifor alien to A. and his
‘heirs, and A. dyeth without heir, the law (that there may be a
‘tenant to a {trangers precipe) doth caft the land upon the lord; in
s cale, if the lord doth not take any profits of the lands, in a
vt of entry in the go/ brought againft him for the land, the lord
-may plead the {peciall matter, and how that he never tock any
profits of the lands, and {o dicharge himfelf of the damages; for
albeit he be a tenant of the land, yet is he no tenant againft his

will within the meaning of this law, becaufe there is no Wrong nor
default in him.

'r

. Burif the Iord by cfcheat doth enter, and take the profits of the
lund, then thall he be charged as a tenant within this act, foralbeit
e could not withftand she efcheat, which made him tenant in law,
Yetmight he have refrained to take the profits, which in right be-

Jonged to the diffeifee, but his rent or valuable fervices fhall be re-
| couped in damages.

f

. And fo it is in all refpefts, when the alienee of the difleifor dye
deifed, and the land defcend to his heir, he may refrain from the

I tiking of the profits, and plead the like plea, and difcharge himfelf
| of the damages.
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36. 23 Elia,
Dier, 320.

22 E. 3. 2.

16 E. 1.

Dam. 82.

S E.3.217

23 El. Diery 320,

19 E. 3.

Dam. g9.

3 E. 3 ib- 120,
39 E. 3. 1b. 66,
2.6 AH:P- 4.

E In like manner, if the diflcifor make a deed of feoffment, by the Firt part of the
 Which he infeoffeth A. and B. and maketh livery of feifin to A. in Inftitutes,

Ethe n

"0y profit of the land, A. dyeth ; in this cafc by the law the free-
"0ld and inheritance is vefted in B. by furvivor; and in a writ of
ZF”Y In the per brought by the difleifee againft B. he may, as is
m“'l':fald: plead the {peciall matter, and that he never agreed, nor
o any profits, and difcharge himfelfe of the damages for the
Cabic aforefmd, '

Er

ame of both, B. never agreeing to the feoffment, nor taking fect. 635.

[ 287 ]
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Regulde E: fic in eafibus confimilibus: for nemo punitur finc injuria, Sad, i
defalta; and aFus legis nemini eft damnoyies. J
The ftatute fath, ce’ que & trovetenant, and yet if a wrig of
entry be broughtagainft two joynt-tenants, and the oae difclajye
and the other take the whole tenancy upon him, and plead in bayr.
and 1t 1s found againft him, the demandant fhall recover dnmage;
for the whole againft him, becaufe he tooke upon him the whl
tenancy.
% H.4.5. 29 E. A difletfor infeoffeth A. which 1infecoffeth B. the difleife
3-49 3E. 3. brings a writ of entry in the pger and cxi againft B. whic

2;'E9 ?531 3% vowcheth A. who pleads and lofeth; judgement for the ds.
10 E. 3. 6. mages fhall be given againft the vowchee, for he is found tenant iy

law.

(5) Parview ¢fl enfement que lorr avant ceux beures damages n
Juer’ agardes en plea de mordaunceftcr forfque en cafe, &c.} This ple
of mordaunc’, and the other pleas hereafter in this a&t named are
pleas reall, and auncefirel, and therefore no damages are recover-
able (as hath been {aid) in them by the common law.

Lib. 6. cap. 1. But yetitis to be obferved once for all, that thefe aftions in this
Markals cafe. 3& named’ are a&ions ﬂu}gi‘{ﬂ;'g!?%j&}‘fﬂ, alld not a&ions ﬂmh‘{ﬂﬁf
drotturel.

Gian. li. 13. ¢. 2. (6) Demordaunc’.] Of this writ you fhall reade plentifully mour

3:4,&c Bratt L guncient authors, and other books.

3% f“l;‘?jgz’;gf' (7) Recoveres de wers chiefe feigniors.] This was by the flatute of

;rf?;Sg.unleta,- Marlebridge cap. 16.

I 5.¢o 1,2,&c.  Inauncient time notonely the references, as here, were ever ge-
nerall, but alfo the citing of authorities in law were in like manner;
¢ff tenus in noftie livres.

(8) Damages fiicnt agardes en touts cafes, &c.] This purview
being generall muft be taken in a particular fenfe, thatis, mal
cafes 1n the mordaunc’, as in the atlife, having regard to che time
of the damages, v.x. from the wrong done, for in the mordaunc’
the plaintifte thall not recover damages againit the -meane occl
plers for the infufliciency of the abator, as in the aflife for the -
fufficiency of the difleifor; for in conftrution of generall references
in alts of parliament, fuch reference muft be made oncly as may
ftand with reafon and right: and thcrefore feeing the writ of mor-
daunc’ muft of right be broughtagainit the tenantof the ]apd onclys
and not againft the meane occupiers {as hath been {aid In_ﬂf
former claufe concerning the writ of entry) the meane ocCipied
cannot be charged in the mordaunc’, but the tenant thall be
charged for the whole damages. 1 of

If 2 man hath ifflue two {onnes, and the father dieth feiled o
lands in fee fimple, the eldeft fon dieth, the fecond fon fhall havean
aflife of mordauncefter, and he fhall make himfelfe betre tO h:s

5 E.3.damag.  father, and he fhall recover damages, not oncly from {uch tm}? s

rzi. the right accrued unto him from the death of his brother, but ldofz

Doé. & Stud.  the death of his father, becaufe he hath not the right of this Jan )

}ib. 2. cap. 12+ heire to his brother, but as heire to Iis £1ther: MU?;’; ; He
be faid hereof when we come to fpeake of the writ of colnidgts

t &cC. |

9 E. 3. 30. In a mordaunc’, if the tenant vowch, and the m:owcl;eetsiii
and loofe, 1n this cafe the plaintiffe fhall recover againft the i

nd the pid}

the land, and the tenant in value againft the vowchee, 2 tiffe
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vffe thall recover his damages againft the vowchee. And by this 21E.3.57.28E.
2¢t damages fhall be recovered in a anper 0biit. ]33 dan.:;ﬁ:{eiii 13

(9) Eun mefme le maner recovei bome a’amagex: en érig_'ﬁ-: de coltnage, F;::r3‘this writng;
aiel, et befatel.] Ina writ gf E‘:oﬁnnge, of the feifin of th? trefaiel, de L1} the auncient
fuifina tritavvi, fen atavi, ¢, 1t is to be {cene fgr what time the de- authors ubi fup.
man-lant fhall recover damages by force of this a&, and fo of the 6 E-. 3. 34.
wric of Zu;/hz'el, breve de proavo, and of the writ of aie/ de awvo. ZE 3- 46, %ﬂ:'

And it is a rule upon this {tatute, that 1in none of thefc writs the 53m3122317€_
demandant fhall recover damages but from the death of his next 4.45. 2H.4.13.
irimediate auncefter, whofe heir he 1s: as if there be grandfather, 2 E.3.dam. 118,
fither, and {on, the grandfather dieth {eifed, an eftranger abate, the
father dieth, the fon 1na writ of ase/ muft make his refortas fonand
heire of the father, fon and heire of the grandfather, therefore he
fhall in that cafe recover damages, but from the death of his father,
becaufe he is his next immediate auncefter, and from him the right
defeended @ and {o in the writ of befaiel, and cofinage; butin the cale
before, if the grand father had {urvived the father, the fon fhall re-
coverdamages from the death of his grandfather, becaufe he 1s his
immediate auncefter, and the right immediately defcended to him:

Et fic de ceteris.

If a man hath iffuc two daughters, and dieth feifed of lands, an 45 E. 3. 1a.
eftranger abate, one of the daughters hath iffue and dieth, the aunt 35 H. 6. 23.
and the nicce fhall joyne in an aflife of mordaunc’, and the
aunt onely fhall recover damages till the death of the fifter,
and both of them from her death, which flandeth upon the reaion
aforefaid.

If there be grandfather, father, and daughter, the grandfather
dicth feifed, an eftranger abate, the father dieth, his wite being
frivement enfeint with a {fon, the {fon is borne, he fhall recover da-
mages in a writ of a/e/ from the death of the father, for now hee
1s Immeadiate heire to the father.

(10) Fers le tenant les cofbapes de fon bricfe purchafe en fenblement
svefque les damagﬂ avandits.] Before this ftatute at the commonlaw Mirrer, L. 5 § 1.
10 man recovered any co'ts of fute eitherin plea real, perfonall, or Glanv. li. 1.ca.
mixt: by this it may bz collefted that juitice was good cheap of 3*
punclent ti‘mes, for in lking Alfreds time there were no writs of grace, Fleta,li. z. c. 12.
b}lt.a‘ll writs remedialls were graunted freely, and Fleta faith, Ne
cerie: fuperflua petant fipendia pro feriptura fua, conffitutum “cft, quod
rm{: clerics Jufticiar’, quan cancellar’ de folo derario pro jeriptura
I;z:;:: brevis fe tencant contentos. This flatate was the firtt that gave 34 H. 6. 134

s,

(]“) Coftages de fon briefe purchafe.] Here is exprefle mention
Mage but of the cofts of his writ, but it extendeth to all the legall
coft of the {uit, but not to the cofls and expences of his travell and
Iim: of timce, and therefore coffages commeth of the verb conffer, and
i;:t againe of the verb conflare, for thefe coffages muft conffare to the
-0artto be legall cofts and expences.
acgfni:'nri]doth abate by the at of God, ina new writ by Journies ¢ E.4.6. 13H.
ceodin :: hf‘-' fhall have cofts for the firft writ and the pro- 4 SEK:HIEIIMG
the 4 2s ereapon ; h_ut.lf’ th_e firlt writ be f:t_ulty in default or ”L_!'we 1o e'nt;ca

- 8emandant or plaintiffe, in the fecond writ the demandant 2 2.
of Plintiffe fhall have no cofts for fuch an infufficient or fault Rak. 392

: : ! Y Lib. 10. fol. 10,

Witt,
Jentlemans cafe,

(12)

coupled Enfemblement owe les domage:.] For cofts are 1n law fo

together, as they are accounted parcell of the damages.
And
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Glocefter. Cap. |,

And therefore if the plaintiffe in trefpafle declare to the damages
of twenty maiks, and the jury give twenty marks for damage:
and twenty marks for cofts, yet fhall the plaintiffe recover ip
but twenty marks, for damages and cofts muft not exceed # e
damages, which the plaintiffe demaunds by his count, and the
entry reciting both the damages and cofls, Quwe damna i 154 f

attingunt ad, 'c. _
In an action reall, perfonall, or mixt, where double or trebie,

&c. damages are given by any ftatute, 1t hath been controverred iy
books, whether the demandant or plaintiffe thall recover cofts, ang
whether the fame fhall be alfo doubled or trebled; which doyh
and variety of opinions hath grown in refpect the right reafon of
the diverfity of the law in thofe cafes hath not been obferved, which
1s, that whenfoever any ftatute doth increafe damages to the double
or treble value, &c. where damages before were given, there the
demandant or plaintiffe fhall recover his dcuble or treble damages
and cofts al{o, and the cofts al{o as parcell of the damages fhall be
trebled.

But where damages double or treble are in an a&ion newly
given, where no damages were formerly recoverable, there the de-
mandant or plaintiffe fhall recover thofe damages onely, and no
cofts. For example, in an alticn upon the ftatute of forcible entry
upon the ftatute of 8 H. 6. which giveth treble damages, in ths
cafe the plaintiffe thall recover his damages and his cofts to the treble
for that he fhould have recovered fingle damages at the common
law, and the ftatute increafed them to treble. |

But upon the ftatute of 1 & 2z Phil. & Mar. for chafing of dif-
trefles out of the hundred, &c. whereby 5.1.1s given and tr(:’blc da-
mages, the plaintiffe fhall recover no cofts, becaufe this a&tion and
penalty 1s newly given.

And {o in the gware impedit no cofts, for that no damages were
given at the common law. ,

Inan altion of waite againft tenant forlife, or yeares, the plan-
tiffe thall recover the place wafted, and treble damages given at s
parliament, cap. 6. but no cofts, becaufe no aétion lay agamﬂ_thf:m
at the common law, but the aétion and damages are newly given:
but againft the gardein, or tenant in dower, &c. there the plaintifie
fhall recover treble damages and cofls alfo, for that an aciion h};
againft them at the common law, and for the wafle damageﬁ thoi
be recovered; and fo are all the books, that feeme prima jacze 10 be
at variance, well reconciled. ‘

(13) Ltiront ceo foit tenus en touls cafes ou Lome recover damagts.]
Before the making of this flatute no demandant recovered‘dfiﬂ’-ﬂg?
in any reall a&tion, but onely in a writ of dower, #nde uihil Lav.t,
by the ftatute of Merton cap. 1.

‘This claufe doth extend to give cofts, where damages arc
any demandant or plaintific inany aflion by any ftatute mad- "
this parliament: Udi damna dautur, widius widiori in cXperfs
dernnari debet.

(14) Soit deformes chefeun tenus a render &amagess la
cover wers luy de fon intrufion demefne, on de fon jait ders Jre.
a generall and a beneficiall branch, which we have partly ¢x hapter;
before in our expofitions upon the fecond branch of this ¢hap

. ; and
generally this branch giveth damages to him that right hath Lis

given to
de atter

] This 13
pouﬂd‘:'d



