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§ Cap. 1. Weltm. primer. 162
(3) Et per c;:/%‘ Jatuze mzzw‘fzd > pas le roy, que grace de Zz%ﬁfmf:?fe 3. Branch.
g it Jufircit as éay_a;g{zgx.l Here 1t appeareth that the grace of hofpi-
B 1ality confifteth 1n diftributing to them that have needec.

E (1) Neque les avoaves des mefous les puiffeut per lour fovent wennes 4 Brauch.

Y [urcharger e deflruer.] 'This 15 evident. |

& (5) Parwi{rw-gﬂ_fﬁ eoment que nil ‘g_ramm’ ne petit, per colour de 6. Branch.
/ arent’, ot zﬂg/pec'm/rze, oit pcr anter affiance, ne per auter f-?.:-'fl.'fﬂ,@,::!, e

S ccurge en auler parke, ue pefbe en arter viver, &c.} Hercot Fleta '

e (ith, Nec eriam precfumar quis ‘temere illicentiatus curreve in parco Tletd ubl fupra.
aliena, nec fir allevius vivario pifeari, veruntamen fi contingat aliquis
¢ i hojufrcdi doan ous per licentiai: magiftri domus wel ejus balivi,
q:mrz’ noz aperiat jfonefiras inhibitxs, wel aliquas frangat fernras, ct
viduclic wel alia bona widenter cagiat, wel extratat fub colore emnp-
8 lionts, vel alio quoguo mode, Se.
£ [ere nnte that wzwvarium, vivary 1s here taken for waters where Vide hic. cap-
¢ fifhes are nourithed and kept., 20.
L (6) Lt que nul face barter blee ne prender blee, &cc.] This branch 6. Branck.
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 soainft purvelors doth extend as well to lay, as ecclefiaftical Mag. Chart. c.
3 verfons, and 1s well explained and confirmed by divers and many 2

. . , Y I,
(7) Lt que 77201 preizuc chivals, éag‘}, chares, ne charcts 7:ef3, 1€ 14 E. 7. cap. 5.

b lateux, ne anier chofe a faice carriage, &c.]  And by the ftatutes 18 E. 3.c. 3.
¢ cbovefzid, and many other, this branch concerning cariage is allo Regift. 92.

L well explained and confirmed. 7. Branck.
b (8) Er conx quenx wicndrent enconive les effablifbments avandits,  8.Branchs
(e coo foicit attaints.] Elere 1s contained the punifhments of

¢ fuch as doe offend againit any of thele eftabliinments, as well at

| the kings {uit, as at the fuit of the party grieved.

And herewithh agreeth Bricton, for he faith, L2 awxi des wi/~ Brit fol. 37
bowints 5 dos towts neins auicrs ininiflers, juflices, L9 coroners, &9 auters .
e gents de religion, &5 anters gents greweront per furcharges de leur
L Rennes pur berberger ovefone cux foveat a aunter coflages, ovefq; irope
‘ @ frop ol oents & per fojourn.rs ae Jozzr geats, €5 d2 lour ciivans,

W ode cheines, cx ailermiint per emprompts de iokr chivaux cu de ca-
Haps, o T8 Jenicrs, o per b GIEY MICFIPEES Ol Jees, on auter cé‘f_r/é a enx
W oftun de lour meyne, on de lour amys, &5 in ceo cafe foient puuny per

;_.r'lj-".:..l‘-
(o) L2 Lo roy defend, €5 commannd que nul deformes face male 9. Branch. .
denac, &c.] This claufe extends as well to lay as ecclefialticall | g

Pﬁi‘l()ﬂ&.

{10) Et eff purwicww que cenx points licnt quxilien nous counfeilors, — 10« Branche
Jiiees & forefts, et autirs jufiicis, ef auters géents.] Of thele two

ranches Kleca faith thus, liesr nec grawentur wiii religiofs, pevfonee ec- TFleta ubi fupras
djiaiiie, el alil, pro e gusd wvetucrunt bofpitinm, wel viclual:a alivid, )
’i’f’* FPe o, ngogf gzziﬁ::" _/‘é:ff;*:f?:z‘ de a!'f'gzzﬁ grﬂv.ﬁhﬁwﬁﬁe ¢is illato in Pree-
:H; ariiculis coiieizto, qiod fi quis feceril, et inde cc;zf::.z';szm'; pae- ’
Wy bei fezpan fupradidda: ec EXCIP! s in praemnilils cuirliariz 2
"igis }"‘{F J '?}:/’l i :i'!'“’/; ;!E:; : ‘;;J ﬁzg?df;;’ ﬂzfz';’x??!f;fff ? :ﬁ Zif}; ;;/ ;L’Z .i.iﬁ f/fj'; (‘;gn};“: Tl hfur:]-
¢ forefla, aliz qgiicunque jofliciar: ? _
NSUY non inapls grium piediccres, wel vitncres. Blee

(”) ke e les jﬁéfm‘.f awa?}éz’z';.r ﬁb‘fﬂf ?;m.:'zmjy?mr, &C.] "L his 11. Branche
brnch extends as will to lay, as ceglefiaiticall perfons.
(F:‘) Et que aidl cyviie a weafon, &c.] 'This is allo as generall 12, Branch.
oS The fOl'm:;*r, ‘ -

Note 1t 1s an article, Zuter capitula itineris de biis gqui miferunt

| 8 ad
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16 7 Weftm. primer. Cap. 2,

ad domus wel maneria religioforumm bomines, equos, wel canes perhpy.
dinando ad cuftum eorimn.,

(13) Uncore eff purwview que wifcounts ne beréergmr o-ve ?z::/!qy,
&c.] OfF this Fleta fzith, De wic® prewifum eff quod non hofpiteuty
alicubi niff propriis fumptibus, veruntanien conceffum £ffy quod in domiby.
relizioforum wicifim per unam noflem tantunm cum fex cquis, ef uon pl.
»ibus _/Eamp!féfz.r alienis in fuis balivis _f,?c:/}z'fczzz‘m', dum tamern frequenr
ner wencrizd,  See cap. fiineris de wicecomitibis wenicntibus ad Bofiie
tandum cum pluribes quan: §. wel. 6. eqis iir balivis fuis, wel gui for
freguentcs adventits ultra ngq/é:c?;qf:e oneraveiiinl, ’

Here is to be obferved that often in Fleta, and other old authors
and ftatutes this word perbendinare 1s ufed, which {ignifieth to fo.
journe, and perdendinationes {ianifieth {ojourning.

And that we may note once againe for all, whenioever an adtof
s Gl parliament doth generally prohibit any thing, asin this chapteri;
N * doth, the party grieved fhall not have his action oncly for his pri-

vate relicfe, but the offender fhall be punithed at the kings fui
for the contempt of his law; and therefore upon this ftainte i
fhzll be inquired at the kings {uit, De hizs qui miferunt ad donmos vl
maneric reliicforam wel aliorum homires, equos, wel canes perbendi-
nando ad cuflin ecrum, et de wicccomitibus wvententibus ad bofpitandi:
cam pluribus quain quingue wel fox equis in balivis fuisy el qui pir
fi'fngc*zz:‘f; cducntus wltra fz.:%ngue cHCciraTering. -

T3, 5 J'.:'.':cb.
¥lcia ubt fupra,

- T:
G F.o3.

ap. Iun. Vet,
M
ic4

CAP. IL

ET is provided alfo, that when a

clerk is taken for guilty of felony,
and 1s demanded by the ordinary, he
{hall be dclivered to him according (o
the privilege of holy church, on fuch
peril as belongeth to it, after the cul-
tom atoretimes ufed.  And the kg

PU’R VIEM ¢t enfementy, que
" gquant clerke ¢f prife pur reite de
Jilonyy et il foit deinande per lordinary,
il Ly fort (107, Jfolonque {e Prw:iad_ge
de faint cfglifey ciz tiel peril come ils
aspent (1), folongue le cufiome avant
los beures nfe. £t le voy amonift les

pridatesy et cux enjoine en lq fay que ils
[y doicizty t pur la common profet de la
pcace de la terre, que cenx que font en-
artes de tiel retre per foiempize quefles
des probes homes fait en la court del.roy,
eit nul manner ne les deliverent (2) Jans
due purgation (2), 1ffinit que le roy neit
mcfiier de mitter auter renedy.

Moarth, cap. 27,

The mifchiefes before this ftatute were three:
dinary would often challenge one for a clark t
2. That when any that were or had ability to be
were endicted of felony, the ordinary would preientiy
them, and the court would deliver them without inquifiton.

[ 164 ]

admonifheth the prelates, and enjoin-
cth them upon the faith that they cwe
to him, and for the common proi}t and
peace of the realm, that they which be
indi¢ted of fuch offences by folemfwi-
queft of lawful men 1n the %:mgs
court, int no manner fhall be delivercd
withcut due purgation, {o t.hut the
king fhall not need to provide 21}

other remedy thercin.

(13 El. c. 7. Hob. 283, ClLart. dc Pardon, Br. 21, 23 1. 8. c 11}

]

1. That the o
hat was nont
of the clergh

{fently dcm;u]:]nut{
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Jlwayes after this {tatute, the court took an inquifition of’_afﬁt.:e,
Ut feiatur qualis ordinario deliberari debeat. 3. "I'hat the ordinaries
would often deliver them without due purgation, whereby the
king loft his forfeiture, and offences rcmaine!ﬂ unpuniihed_.

(1) Lx ticl peril come il agpent.] The perill was, that if the or-
dinary fhould demand any man for a clark that was none, his
emporalties fhould be for that contempt feifed, and fome have
Lolden that he thould lofe that franchife or priviledge to demaund
clarlzs for him and his {uccefiors for ever; but {fee the ftatute of
25 E. 3. cap. 6. for fince that ftatute it hath been holden but
finable,

(2) Que ccux gueux [ont endites de ticl vette per folemne enqueft des
probes homes en la court le yoy in nul manner ne deliveront fans due pur-
vation.] Before this ftatute if any clark had been arrefted for the
death of a man, or any other felony, and the ordinary did demaund
Liin before the fecular judge, he was deliversd without any inqui-
fiition to be made of the crime; and this appeareth by Bracton,
who writing before this ftatute fuith, Cum wero clericus, e, captus

fuci” pro morte bominis, wel alio crimine, et impiifonatus, ct dac eo peta~

tor ciriy chriffianitatis ab ordinario leci, e, imprifenatis ille Sratim
el doliboretur fine aligua iinguifitions fucienda.

But after this ftatute, to the end that the ordinary might have
more care of purgation to he duly done according to the provifion
of this alt, when any clark was 1ndifted of any felony, and refufed
to anfwer to the felony, but claimed privilegicnm clericale, and was
demaunded by his ordinary, yet before he was delivered to the
ordinary, all the records {ay, Sed wt feiatur qualis e: (s. crdinario)
liberari d-beat, inguiratur inde rei weritas per patriam: and there-
upon 2n inquifition was taken whether he were guilty of the fact
or no, and 1f he were found guilty, his goods and chattels were
torfertr, and his lands {cifed into the hands of the king.

Britton, that wrote atter this ftatute, faith, §7 /e c/erk-enconpe de

Jelony (i, indite on appeale de felony) elledge clevgie, & 62 riel trove

(5 q.eft un clerke ) &5 p. lerdinary demaund, dongues ferva inguife co-
ment il eft meferue (i. culpable ) &5 [zl foit nient mcfcrue, e, dongues il

ferra aroge touts quits, &5 fil foit mefirue fi foient fos chateux taxcs, EF
Js tevres prifes in noftre matne, & fon corps deliver al ordinarie: f{o

as by the one author, who wrote a little before this ftatute, and the
Gther who wrote prefently after (togerher with the centinuall prac-
tife thereof) the diverfity doth appearec.

Monachus indiflatus de felonia, petiit privilegium clevicale, abbes
pw‘jm.r.r petiit ewn tanguam funm profefluni, et ad boc fuit admiffis loco
5?'.{!?!:‘2}'2"!', inquifitio capta ex officio dixit quod non culpabilis, ideo
guietus recofiie, et fi culpabilis inventus Surffet, ad buc dicto albbari /-
beruretur, e,

Buot of the allowance of the benefit of clergy upon the arraion-
fent, 1t was very prejudiciall to the prifoner, for that he loft Lis
challenges to the inqueft, that found him guilty, and yet upon the
1;‘(1‘1611 of office formerly ufed, =z jeiatur gualis ordinario libevari
f.;réif, he forfeited all his goods, and chattels, and the profits of his
r'tl'EvS untiil he had made his purgation: and therefore that thrice
tm;itcnfgi and learn}cd judge {ir John Prifot f:hmf'ejufhcc of tllc
j_mww‘ﬂl'common picas, ftudying how to relieve the poore pri-
i‘?'thl E.mrt we;gdeﬂltt{te of couunfell, with the advice of the reft

M Juages tn the raigne of . 6. for the fafety of the innocent,

| wan!d

164

eo E. 2. Coro.
2773

26 Afl. 19.

7 H, 4. 16.

9 E. 4. 25.

25 E. 3. cap. 6.,

Le(tatute de Bi«

ramis, cap. 0. &
Artic. Cler. cam
1.

BF'H&. L 3- f'Oa
121.
Artic.Cler.c.13,

Brit, ¢. 4. fo. 171,

g L. 2, Coro.
(.17,

17 E. 2. ibid.
356.

3 H. 7. 12,

qH. 7. fe. 1. 12,
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would not allow the prifoner the benefit of clergy before he hyg

pleaded to the felony, and having had the benefit of his challenges

and other advantages, had beene convifted thereof: which juft

[ 165 ] and charitable courfe hath been generally obferved ever fince,

(3) Sans due pargatiorr.] Defore this itatate, purgations were yp.

duly made, more for favour, then for furtherance of juftice, whete-

by malefaltors were encouraged to offend; wberefore the kine

admonifhcd and enjoyned by this aé&t of parliament the prclatfj-.

upon the faith which tiiey ought unto him, &¢. to deliver no clerk,,

that were Indi&ed, without due puroation, as they tendred the

common profit of the peace of the Jand. But this royall admo.

nition and injuné&ion (and many other in fucceeding ages, asit by

parliament rolls appeareth) tooke little effe&, but the abufes i

making purgations in the end became fo intollerable, 4s queene

1§ Eliz, c2pe 6. Elizabeth, by aflent of the fords {pirituall and temporall, and the
commens in parliament allemblel, as matter unreformable, togke

it qulte away ; but yet, wiat the law was thercin before that -

tute, is good to be knowne, and thercfore fomewhat fhall be faid

thercof in the treatiie of the pleas of the crowne, being the prope

place for the fame.

CAP. Il

PURVIETY cff enfiment, que nul I T" is provided alfo, that nothing be
= riir Jdoformies foit dzmarde, ne demandaed nor taken from hence-
prifey e levie por vifconnt, ne per auter, forth, nor levied by the fheriff, nor by
prer ofcape ds lavony ou felony jefyue @ any other, for the efcape of a thief of
tant que lefeape [Hit adjudye per juflices 2 felon, untl it be judged for ancl-
errants (1). Et que auterment le cape by the jufticesineyre. And he
Jerray ey verdra a celuyy o1 a ceux que  that otherwife doth, fhall reftore tv
ticl averont payy, quant que il avera him or them that have prayed it, 2

prife ct rofceive, €t au roy au tant. much as he or they have taken or rc-

. 1
ceived, and as much allo unto ti
king.

Rugift, 184, cap. Itineris. Vets Mag. Chart. 154, (21 EJ. 3. £ 54:)
1{‘:.‘ E. 2. Star. d& The mifchiefe before this fafute was, that fheriffes In _Ehcuf'_ _
v.fu rranc. tournes, and lords in theirleets, who had juriidiftion to enquiré¢ 0"

cicapes of theeves and felons, upoa prefentment before them Ok.
fuch efcapes, would levie fines or amerciaments for fach efcapess
for that they pretended that the faid prefentment was not traver
{able: row forafmuch as it required judgement 1n law to difcern¢
betweene a voluntary efcape and a negligent in cafe of fclony
and alfo what fhould be judeed aii elcape, and what 200 they
might enquire oncly, and the judgement thereupon belonged 1@
the juillices 1n cire.

1'his flatute doth declare, that nothing fhould be ;
taken, or levied by any fheriffe, or other, untill the cfcape bcfﬂt!;
judeed by the juftices in eire, and addeth a penalty if any 1
N 5
thing be dones For

dem,‘_—lndedl

&
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For proof whereof, we find before the making of this ftatute,
Oyod cvaftones latronum fecundum legem ot confuetudinem regni coram
SRiciariis regis itinerantibus, et nox alidi, debeant et confueverunt ju-

juf

icari, cf amerciamenia inde provericutia per Sammonitionem feaccarii
int lewand’s  We find alfo 1n the fame yeare, that before this
& of 3 B. 1. was I-nadﬂ_‘ anothfrr record, Luia evafiones latronum co-
roi jufficiarils ve gt itincrantibus, et ron alibi judicari delcitt, man«
datum eff wicecomitz gquod ?;f_’/lszzfﬂf 8. 0. 8. C. quas ab eo cepit pro
evafione cnjufdan: bowiinis, &3¢, Now th:l_t the common law, the
milchiefe before the ftatute, and the purview orf the fiatute be un-
derftocd, let us perufe the words of the adt. "

(1) Per wifcounts ne per auter, Se. jefque a tant que lofeape forra
adjilge per juftices crrants. ] By thelec words the court of the kings
hench, which is holden corasm rege, 1s not excluded, but prefentment
of fuch efcapes may be made there: Firflt, for that this prohibi-
tion beginneth with fheriffes, and thercfore the generall words [or
by any other] fhall be intended of lects, being inferiour courts,
and rot of the juftices of the kings bench, being the highelt of any
ordinary court of jultice in England. Sccendly, for that the court
of the kings bench 1s an eire (the rcturnes there being «biceng;

fuvimns in Anglie ) and more than an eire; for if the kings bench

had come into a county where the eirc had f{it, the eire had ceafed,
for i prafintia niajoris ceffat psielos mineris.

But by the ftatute of 31 E. 3. it is cnaéted, that efcapes of theeves
and felons, &c. from henceforth to be judged before any of the

105

Rot, claufs
~ E. Tetn. 17,

Mirror, ca. 2.
icctas g,

Rot, clanf,
3 E. I.m. 13,

[ 160 ]

Lih. 2. fﬂ!-’ 4.61
Maflﬂb. C’-' Ig‘-u
-~

Hic cap. 15,

21 E. 3. 54. by
2 I ﬂl]‘n I2«
27 afl. p. =.

R Egﬁdrﬁr-

3T Ii. 3. cap, 14.
ftat, 1,

kings juftices fhall be levied from time to time as they fhall fall,

1 R. 3. cap. 2.

wwell in the time paft, as in the time to come.

C A L.

D L owreck de mere (1) ¢ff accorde,
que la ou home, chieny o1t chat (2)
Jeape vive bors de la nicfey la niefz cu
bcteil’y on nul yieny que la eins fuity ne
jot [adjudge] wwrecky wes [aient les
chafes fuves et gardes pur le vicu del
viccity coroner (3 )y o al’y ou del bai-
h ¢ leroy, et bailes en les mains ceusx
f*iﬁ Ly wriley on les cbgﬁ*f font troves,
Wit cre frnnt! fue les biens, et fuit pro-
Wrque s forent, ot a /E?;z _/éz:g':ziarf?*, ol
U fu parde perisy deins lasn et le jour
\4)y Jurs delay luy foient wvendus: fi
Wiy remaicie an roy. FEt ﬁ:-‘fe’m‘ P?'.f/;'.f
Peric vic’ ot coroners, et bailes a la wille
Par refpiion’ devant Juflices de wwrecke
‘{f:'f-’ Gppent a roy (§). Et la ou wrecke
ff"}’_‘:m aauter que au vov (6),ct le it
Jel ?}3::{5235 le maner. It qite auter-
Went frey et de ceo foit attaint, Sfort a-
garde

IV,

CONCERNING vwrecks of the

{ea, 1t 1s agreed, that where a
man, a dog, or a cat cfcape quick out
of the thip, that fuch fhip nor barge,
nor zny thing within them, fhall be
adjudged wreck : but the goods fhall
be faved and kept by view of the fhe-
riff, coroner, or the king’s bailitty and
delivered into the hands of fuct: as are
of the crown, where the gcods wore
found; fo that if any fue for thefe
goods, and after prove that they were
his, or perifiied in his keeping, within
a vear and a day, they {hall be re-
ftored to him without delay; and if
not, they fhall remain to the king,
and be feifed by the fherifts, coroners,
and bailiffs, and faall be delivered
to them of the town, which fhall an
fwer before the juilices of the wreck

b&longiﬂg,
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garde al prif.ny et vent al volunt le roy
7Yy ¢t vendra les dammages enfemn-nt.
£t [l bailifc le face, et foit difavew
de fon jeignioury et le feigrioui ne ottric
Qv croa Zi'f_}‘, ?“;‘:’/fﬁigﬂ, (e l,)f?f!{:f;?j /{Y cit
de quoyy et fil neit de quoy, rendra le
Jeigawour le corps du bailife ai voy.

belonging to the king. And where
wreck belongeth to another than to
the king, he ihall have i1t in like map.
ner. And he tat otherwife doth, ang
thereof be attainted, fhall be awarded
to prifon, and make fine at the kin~'s
wiil, and fhall yicld damages ajp,
And if a buiiir do 1ty and 1t be dif.
allovied by tire lord, and the lord will
not pretend any titie thereunto, the
bailiiT {i:eil nelwer, 1f he have where.
of ; and if ke have not wher of, the
lord fhall deliver his bailiff’s body to
the king.

Cufiumicr de Norm. cap. 17, (5 Rep. 105, g Ed. 3. 3. Bro. Wreck, 1. 17 Ed. 2. ftat. 1.c.11,

12 Ann, {tat, 2. ¢. 18))

D&, & Stud. NMany have doubted what the common law was before the mak-
cip. 51.50. 150. jng of this flatute; and fome have holden, that the common law
was, that the goods wrecked upon the {ea were forfeited to the
kino, and that they be forfeited alfo fince the ftatute, unlefle they
be {aved by following this ftatute. 'To this I anfwer with Ma-
cvobius, Malta ignoramus, quee nobis mon laterent, fi weterum kel
Bract. 1. 3. fo.  nehis effct fumiliaris: for Brafton, who wrote before this ftatuts,

120. provetn, that this ac¢t is but a deciaration of the common lav,
Brit. fo. 7. 20. Az .. 52D dies . ) P y ",

i Vlagzs prepsze Arcr porerit qureccunt, ﬁ naAVLIS fFrangatur, et de qua nis
ONye. SO L oy an e . . A - S S
Yiet. Ho 1. co a1, V30N eVaferils el moxinie 1 dominus rerum -/I_Eu.;,me:-ﬁz.f Suerit, et quicgid

inde ad tervam wenciit, erit domini regis, . et quod bujufinodi dii

(fd’ff?f’(?."?f QRIECCHNE, V151 {'/III, ?El:f E-Zﬂ ﬁf: Yﬂﬂ(/ T EeriLs dﬂﬁfﬁﬂf{i ﬁ!,’.f.’f!.i'lt'
[ 167 ] VCHICIS per Ceri@ indicia ef frgna docuerit ves effe fuas, ut fi canis vivis

Inveniatury, o, Et codein modo Ji certa figna appofita fuer’ prercion |

et alirs rebus.

Mirr.c. 1. § 1 3. "The Mirrour faith, A lour wvicaw, (s. les coroners) de aurecis a ff;
& c. 3. §de appent denguirer on les aurecks wient a terre, quel les chofes, combicn O

wrecks, la wvalue diffinlment per parcells. Er fi home, befle, oifell, ou autt
chofe vivant wint aveeq; ou nony, & effint per dividend foit Jivre ain
prochein wille, un ou pl fors pur ent refponder al werey feignenr (1. p1v
nzers & defrefuer de deins lan. _
And albeit this author wrote after this ftatute, yet he wrote of |
the anciznt lawes beiore the fame, and is more large then the words |
of the aft: for thercin is named onely cf a man, a dog, and a ¢ab

that cfeapeth alive; and this author fpealecthh generally o_f any
bealt, hawke, or other living thing, fo as he purfueth not this ath
but trecateth of the common law. |
Rot, cart. an, Rex pro folute anime fuz, et ad malas coafuctudines abolendas,
ao B 3. Ror, cciyity qued beira in nrai? periclitata non perdantur nomine ureccsy quand :
ﬁffgr::'f Doro, airt é:_;:’f:'a VIvus de navi evaserit. And now having i
cleared this point, let us perofe the words of our act. "

pri:*lm*f& y. _ﬁ la wient challe

ijLl!t I-:I-I‘Ii :'l'
. G, Vide L, Ge

fo. 137, Siv , . . . ifh
ey Conlta- (1) Do wvreck de wmere.] Wrecke or fhipwrecke 1s an Eng_ll .
bles ¢afe. word, in French, nesfiape, in-ancient French, warech, 1n Llﬂlt:.:n:
Cutumier de nanfiraginmg, lewally aureccusn maris, wrecke of the {ea 1n lega i
) ) . {ea 3['5 .

Norm, c. 37« derflanding is applyed to fuch goods as after thipwreck at

cone )

by _;-'
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by the fea calt upon the land, and therefore the jurifdi&ion thereof

pertaineth not to the lord admirall, but to the common law.

Although this ftatute {peaketh onely of wreck=, yet this flatute
extendeth to flotfam, jetfam, and lagan: for which fece fir Henry
Conftables cafe, 11b. 3. ft&iﬁtp!‘a.

The caufe wherefore originallv wrecke was given to the crowne,
flood upon two maiie maximes of the common law ; Firft, that the
propeity of all goods whatfoever muft be in fome perfon. Se-
condly, that fuch goods, as no fubject can claime any property in,
doe belong to the king by his prerogative, as treafurc trove,
frayes, wrecke of the {ea, and others; becaule of ancient time,
when the art of navigation was not {o perfe€t, nor trade of mer-

chandize grown to {uch perfection, as now it 1s, it was a matter of

to be proved, mm whom the property of goods
Dracton {uith, Jreon temipore dicuntur ves in iol-
lius bonis effe, wut thefaurus.  Itewm wbi nown apparct dominus rei, ficut
¢F di avrecco maris.  Ltesn de Lils qiue pro avaivio habeutur, ficut d2
averiis ubi non apparef domimis, qiee 0l fucrwent inventoris de jure
natural’, jam efficiuntur  principis de jure gewtinm.  Qthers have
yeelded another reafon, that the king by old cultome of the realme,
as lord of the narrow fea, 1s bound to {coure thic {ea of the pirars
and petic robbers of the fea: and {o 1t 1s read of that noble king
Edgar, that he would twice in the yeare {coure the fca of fuch
pirats, &c. and becaufe that could not be done without gicat
charge, the law gave unto him fuch goods as be wrecked upon the
{ea towards the charge.

If a fhip be ready to perith, and all the men therein for fafe-
guard of their lives Icave the fhip, and after the forfaken fhip
pertineth, if any of the men be faved and come to land, the goods
are not loll.

A fhip on the fea 1s purfued with enemies, the men for {afegard
of their lives forfake the fhip, the enemies talze the fhip, and {poile
her of her goods and tackle, and turne her into fea, by the weather
fhe is cafl on land, where her men arrived, and it was refolved by
all thejudges of England that the fhip was no swrecke, nor lofk,

(2) Home, cheine, on cat.] This flatute, as hath bgene faid, being
but declaratorie of the common law, thefe three inilances are put
but for examples, for befides thefe two kind of beafts, all other
healls, fowles, birds, hawkes, and other living thicgs are under-
tood, whereby the ownerfhip or property of the goods may be

knowne: and” Bra&ton yet goeth farther, §/ certa figna appofita

great difficulty

wrecked at {ea was.

Juevint yuercibus, ef aliis vebus, ¢Sc.

(3) Mes foient les chofes faves &F gardes per le wicw del vife’, co-
rorer, &eo ] Yet if the goods be ébona peritura, the fheriffe may
fell fucl, cgoods within the yeare, left they thould perifh, and nothing
be made of them ; and therefore for neceflity (which 1s excepted
out of law) the fale in that cafe is oood within the yeare.

_ (4) Lt potent prover, Fc. deins Pun & [z jour.] Yct if the owner
1€ within the yeare, his execurors or adminiitrators may make
}’;;iﬁfc, for that this a& is but a declaration of the common
. E?fs!}fmre and day fhall be accounted from the feifure made
0 t:-;:: for that is the thing whereof the owner may takc the

il'lNST, o But
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s I, 3. 2.

rr Ix. 4. 16,
FN Bz, e,
Sir Iden, Contt.
cafe, ubi fup.

Bra&. . 1. fo. 8.
g H. 6. 45.

Rot, pat. 28 E. 1.
m. 23. in dorf.
the Meoerchants
ot Portugals cate.
46 E. ». 13,

R ut. clauf, 5 R.
2. pro Wallielo
Fifhlake.

[ 168 ]
Bract. ubi {urra,
to. 1g0. 27 E.
2. ¢. 73. by his
marks cart or
cocker, 11 H.0,
c. 4. 2R, 3. fo.
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#.‘ 1.1-.

Pl. Com. 446.

n'ﬁp S StUd-
th IIS.

25 [, 6. 27.por
Noringham,

Sir Ben, O nit.
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35 H. 6. 27, Butif the kings goods be wrecked, and caft upon ground, where
a fubjcct bath wreck of the {ea, who feifeth the {ame, the king may
make his proofes at any time when he will, and 1s not confined (5
a yeare and a day, as the {fubjelt 1s.

Regift. fo. Now if the goods or merchandifes {o caft upon the land be ngt

¥.N.B. 112, feifed, as 1s aforefaid, but taken away by certaine wrong doers ngt
knowne, the partie may have a commiflion of oler and termine
to enquire of them, that did the trefpafle, and to heare and deter.
minc the fame, and to make reititution to the partie.

’ir"idr.:ff-}aﬂ. PI. (5) Dewvant les juftices del avrecke quz appent al roy.] That s,

Ef::.l{u?.'ﬁczx. :; 1t fhall not be trycd in the admirall court, -but before the kings

> AR St Suitices at the common law, becaufe the wrecke is ever caft upon
the land.

(6) Et la ou avrecke appernt al auter que aw voy, &c.] Wrecke
may belong to the {ubju{, either by graunt from the king, or by
prefcription.

Bract. 1i. 3. fo. Of ancient time, wrecke of the fea, and other cafualties, as trea.

120. fure trove in the land, flrayes, and the like, were prizui inventoris

Britt. 7. 20. 83. guaft torins popili, fed poftea ad rvepem tranflata fuerunt, quia non mods
Fe2iies papﬁ/s', _ﬁ'd rc*z;ﬁzf&fz'cw erigm capul &_‘/} : but if treafure be found
1n the fea, the finder thall have 1t at this day.

2 R, 3. fol, 11. (7) Et¢ rewt al wolunt Je rop.] That is, be fined at the kings

Vide hic ca. 9. will, which 1s to be underftood, that the kings juftices, before

29- 24 25 =% whom the party 1s attainted, fhall fet the fine, £¢ non dominus rex

o per fé in cameva fua, nce aliter coram jéy niff per jufliciarios fuos: Lt
haec eff woluntas regisy, iz, per jufliciarios, et legem fuars, wnam off
Hicere,

C AP. V.

T pur ceoque elcélions doient ¢fire AND becaufe clections ought 1
frankesy cy defend le voy fur la be free, the king commandeth
grecve jbrﬁfrm'e (1), que nul bhaute upon great forfeiture, that no mait
homey rie avters per poyar des armes, by force of arms, nor by malice, or
ze per malice on manacesy wne diffurbe menacing, fhall difturb any to maks

- . ) ' CLs
He futre frunke cleltion. free eledtion.

el Tide moEaa 4 —a-

i hEr. M L Lkt

Art. fuper cart aap. 8. & 13. 33 H. 8. cap. =27. Dier, 8 El. 247. 14 H. 8. 2. 29, 31 Elz;
«1p. 6. (Br. Aulercement, G. 33+ 32+ 35- 37 9 Ed. 2. ftate 1. ¢o 14.)

7 H. 4. cap. 14 See the flatute of 7 T, 4. that knights of Mires for the parlia-
[ 169 ] ment fhall be chofen Zidere et indifferenter fine prece aut preecepio.

| There ware two milchiefs before the making of thl_s ftatute,
1. For that cle&ions were not duly made. 2. "l'hat el‘e&mns V{fkrz
not frecly made ; and both thefe were againft the :.mcmn_t m:-fxi:z&

Reguia. of the lave, Fiant cleFiones rite et libere ﬁﬂe z';rrf'fr;-npt;?m a/:%'mz } an
- arain, Eletio libera off ; for before ‘th1s aét in the irregu :1Ir &iofs

of H. 3. the eleCtors had neither their free, nor their due €ic ’

. : : *mes D
for fometimes by force, fometimes by menaces, and fomti:tgl}lzn OY.
malice the cleftors were framed, and wrought to make ele ther

men unworthy, or not elegible, {o as their eleftion was

: € conts
7 H, 6. 12. due, nor free: this act briefly rehearfeth the old rule of - the o
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non law (for that eleltions ought to be frec) wherein both the
f1id points are included; 1. It muft be a due elcétion, and 2. It
muft be a free eleétion.

This ftatute doth enalt, that no man upon grievous forfeiture
fhall difturb any to make free eloéiion, and is excellently penned
in two refpelts; firlt, for that generally it extendeth to all elec-
tions, that 1s to fay, to every Jdignity, oflice, or pluce ecleétive, Le
it ccclefiafticall or temporall, of what kinde or quality foever. Se-
condly, the aét is penned 1n the rame of the kine, <z, the king
commandeth : and therefore the king bindeth himfelf not to diturb
any clettors to make free eleltion, as in the like cafe upon a ftatute
made in the raigne of the faid king; thealt {aying, rex perpendens,
e, the {ame bound theking. Now that elettors might make fice
and due eleftions without difpleafure or fear thereof, by this a&t
of parliament, as a {ure defence, the king commandeth the fame
upon grievous forfeiture: and this alt extends to all eleftions, as
well by thofe that at the making of this aét had power to make
them, us by thofe whofe power was raifed, or created fince
t&is all.

(1) Greve forfeizrre.] 'That is, the difturbers to be punifhed by
grievous fines and imprifonment.

What offices and places be eligible, fee Artic. fuper Chart.
“ap. 8. ana this aét extendeth to all eleflions in counties, univer-
iies, cities, corporations, and other places,

#nd thus much fhall fufiice for the underftanding of this excel-
Ientand neceflary a&t.  See hereafter cap. ic.

CAP. VL

E T que nul city, borough, ne ville,
 ne nul home foit amerce [ans rea-
Jmable enchefony et folonque le quantity
i trefpaffe (1) 5. Jranke honre favant
Jm contenement, merchant [avant fon
."}M‘?‘a’:m,&zd{/é, et wvillein _/&‘Ud?zf ﬁh!
§ainagey et ceo per lour peeres. merchandife, a

peers.

Cap. Itin. Vet. Mag. Chart. fol. 164. b.

_Vne mifchicfe before this ftatute was, that feeing the words of
¢ ftatute of Magpna Charta were Liber homo non amercictur, &,
- txtended not onely to naturall and fingular men, but to fole
badies politique or corporate, and not te corporations, Or com-
Pames aoeregate of many, as cities, boroughs, and towns. Another
MWicniefe was, that many times not onely cities, boroughs, and
tf}:Wnes:, but private men alfo were amercied without caufe. . Laflly,
}:, if i:“{;aid ftatute of Magna Charta extended but to him that was

= e
For all thefe three this fatate provideth, @/x. that no city, bo-
O z rough
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W.2.13E, 1.¢.1.
Pi. Com. 'I’be:
Lord Berklies
cafce

14 H. 4+ 20, 22.
Stamf. Pl Cor,
168.c.d. 12 E 2.
Corn, 331, 22 E.
3. 1bid. 27 5e
Dier 12 El. 289,
fﬂmblet

Art. fuper
Chart. c2. 8. &
vide hic. ca. 12,

A N D that no city, boreough, nor

town, nor any man be amerced,
witnout reafonable caule, and accord-
ing to the quantity of his trefpaf3;
that 1s to {ay, every free-man faving
his trechold, a merchant faving his
villain faving his
waynage, and that by kLis or their

(Regift. 187. g H. 3. flat. 1. c. 14.)

M ag, Chart. ca.
14+

13 E. 1. Attacha-
nient 3.
F.N.B. 174,
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Mirsor, ¢. 54§ 4.

Sral, voc, Rag-
man Aniv 415,.
1.

¥leta, lib.2. ¢. 1.

Wellm, primere Cap. 7,

rough or town, nor any man fhall be amercied without reafonable
caufe, and according to the quantity of his trefpafle, and upon thi
ftatute the party grieved may have an attachment without any
prohibition precedent; for this aét 1s a prohibition of it felfe,

And yet the Mirror doth take it, that all this was contained ip
tne graund charter.

(1) Luantity de trefpafie.] Here trefpafle, tranferefio fignifieth
offence, tault or default, and {fo 1t is taken m many auncient records,
as taking one example for many : the ftatute, that 1s calied Ragman,
ordaineth taat juilices fhall goe through the land, to enquaire, hear,
and determine the plaints and querels of trefpafles, as well of the
baylites and minifters of the king, as of thebayliffes of others, and
of other people whatfoever they be, except appeales of felony, &c.
which was underftood as well of cutragious takings, as of all man.
ner of trefpaffe, conterapt, negleét, default, or offence to the king
or any other, &c. '

And 1n that {enfe the apoftle faith, Ubi non eff lex, ibi nou et trany.

crefio. Fleta deferibing it faith, Tranforefio autem effy, cum modus

aon _fervatur nec menfura, debet etenim quilibet in _faéto fie modum ha-
bove et menfuran,

CAP. VIL

D £ S prifes des confiallesyou cafte!- O I prifes taken by conftables, or

e1i1sy faits des auters que dos caftellains, upon fuch folk as be
cents de la villey ou la caftles font affifc. not of the town where the caftle 1s;
Purvicw efly gue nul conftable ne caf~ 1t is provided, that no conilabley nor
oleinr deformes nul manner de prife ne  caltcllaing from henceforth exact any
face danter bome que de la ville ow |21 prifey ov like thing, of any other thau
caftle o/t affife, et ceo foit paiey o gree  of fuch as be of their town or caftle;

jézfz‘ Adeins ad.

Joursy fi ceco ne foit aun- and that it be paid, or elle agreement

cient prife dueau oy, o a cafiley ot @l to be made within fourty days, if 1t
Jeignior del cafile. Lie not an antient prife duc to the king,

or to the caftle, or to the lord of the
caltle.

Cap. Itineris vet. Mag, Chart. ful, 154. b (g H, 3. flat. 1, ¢ 19. Altered by 13 Car. 2. ftat,

Ta Co 8-)

Iletay libe 24 ca.
L

Alaz. Chart,c.
14,

Of this chapter Fleta faith thus, Nullw prife copiantur de aliquo
per zz[fg:mm ff)ﬂahf}ar:}mf frg/?ﬂf/mf:mz, practivauan e willa, 1n qua
fitron f1t cafiviiin, et ills Jatisrace’ fit ifra 40 dies, nifi fint prife anti-
gtet debit’ veoi aut demnino caflre aut cafiro debeizd’,

Upon the itatate of Magna Charta, and this act, there were tWo0
aiticles amonglt others, that the juftices in eyre enquired of, vix»
e pri L Sfallis fer wiceccmites, wel m;;,/z‘aéﬂfariw, wel alios balivos ca:'r-.
tra woluniatenr corum qurorum catalla Sfuerint: itemae prifis [fﬂﬁfﬂ“
1OTIS [2U€ In ICiTa, f1ve in mnari, Jrve in aqua dildd, frve in !z'écrmz'z‘é-’ff
Spedtantibus ad coffra fua, Sive ad civitates fuas, frve ad burgos fiss
wel in aliis locis, G’ ﬁmz‘, ¢l quantun wvalcant, vel gfz.z's £as aa:nfbﬂ-vt‘{'-" ’
celaverit, wel fuffocaverit, et quis eas ceperity conffabularivs, ol alii

et quid valents
Biacton

e el Laa= = —_— e man- =
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Bra&on treating of the articles of the jufltices in eyre faith thus, Brict. li. 3. fo.
D: prifis domini regis in terra, five in aqua dulci, frve falfu, et liber- 117
ratibus fpetantibus ad caftella fua, frve ad comitatum, five ad buroos
S0, queE_funts et quantuzm valeant per annum.

And Britton writing of the {ame matter faith, £¢ auxi des prifes Brit. fol. a7
faits, per nous caffcllans, 5 autyes que jfont perners de <vittaile, o de |
antre chofey per quenx tiels prifes ount cffve faits, S a quenx damnges,

5 de quels gents, (T en ticl cafe, woillons iois gue nul ne foit garrant [ 71 ]
per continuance de feiltn in damage.

And Fleta hath it thus, De }':r.f/f.rf;z:?f: per wicecom. cazg,?zzéufm‘fw, Fleta ubl fupra.
wel alios contra woluntat’ corum quorum caralla illa fierint > item e
prifis conflabulariorum caftrorum factis de bonis aliorum, quam eorum,
qui funt de villis, ubi caflra fita funt, et de bonis eorum, e, ff non jfatis-

j::z'.-:‘f’ Sfuer® infra 40 dics, (T e.

It 1s to be obferved, that in the raigne of this king, and in moft
of the fucceceding kings, there have been many otner ftatutes made
conceraing purveyors, yet never did any reporter publith any cafe,
that 1 have {eene, and remember, that may ferve for the expofition
of any of them, and many proceedings have beene judicially upon
many of them agamnft purveyors, which doe appeare of record.

Fide Magna Charta, cap. 1g9. and the expofition thereof, and the
third part of the Inftitutes, cap. Purveyors,

CAP. VIII.

1 T gue nul fine foit prife pur beau- A ND that nothing be taken for

A4 . - * :
pledery ficome auterfoits fuit de- fair pleading, as hath been pro-
Jendu en temps le rop Henry, pier le  hibited heretofore in the time of king
“oy que ore off. Henry, father to our lord the king that
oW 18,

(52 H.3.c. 17, 1 Ed. 3. ftat. 2. c. 8, Regift. 179.)

That is to fay, by the flatute of Marlebridg=, anno ¢z . 3. Marleb. cap. 11.
where this matter is explained.

CAP. IX.

E T pur cco que la peace de la terve [\ :ND forafimuch as the peace of
ad cffre fechblement garde avant this realm hath been evil obferv -

ce; heuresy pur defalt de bone Juit fuit  edheretofore forlack of quick andfreth
Jur les felons folongue due manmer (1 ), fuit making after fclons in due man-
¢t nofmcnt per enchefor des franchifes  mery and namely becaufe of franchifes,
it les felons Jont wefeeves: purview  where felons are received; it is pro-
Sy quee touts connnnncment foient profles,  vided, that all generally be ready and
‘T aparatles, au commandement et @ les  apparelled, at the commandment and
Jummons des wifeonts (2), et au crie de fummons of fheriftes, and at the cry
Pays ( 3Ny de fuer ot arrefler lesfelons (4.), of the country, to {ue and arrefl fclons,
quant, O 3 | when
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guant meftier [rrra, awxtbien deins
Jranchifes come debors (5). Et ceux
gre ceo ne fervonty et de ceo foicnt at-
taintes, le roy preadra a eux grevement
(0). Et file default foit trove en le
Jerznior de la franchife, le roy fe pren-
dira qnfz le franchife (7). Ert fi le
defanlt [s1t trove ciz le bailipe, eit len-
priforment dunain(8), et pu’s [3it greve-
ment renicy et fil neit dae quiyy it len-
prifonment de ii. ans. Kt fi vifcount,
corencryon anter vallife detns franchifr,
02 dehors (Q)y per lowery ou per pricr,
CU *Fpey poiusy ozt per mlmaner daffinity,
concilerty csnfertenly ou procurcnt de
conceler les felonies faits en lour bailics,
0 aqutcrient, je teignont attachery o
arvefler les niisfefants per la ou ils prur-
vdy ou quiciment fe feigncit de faire
Lui cfyicey i nnud mairer de favour des
miifefantsy ct de ceo forent attaintesy que
tis cient lenprijsnment dun an (10), ct
pAIS forent greevement rentes a le vo-
(wait le voy (11), fils cicut de quzy, fiaiei,
crent lenpiifoininent de iz, ans.
*L 172 ]

Wefltm. primer.

Cap. g,

-

when any need is, as well within fran-
chife as without; and they that wil
not fo do, and thereof be attainted,

{hiall makea grievous fine to the king :
and 1f default be found in the lord of
the franchife, the king fhall take the
fame franchifi: to himiclf; and if de-
fault be in the baitliff, he {hall have
onc year’s imprifomument, and aftey
fhall make a crievous fine; and if he
have not whereof, he thall have im-
prifonment of two years. And if the
fheriff, coroner, ¢r any other bailiff
within fuch franchife, or without, for
reward, or for prayer, or for fear, or
for any manner of affinity, conceal,
confent, or procure to concezl, the
felonies done in therr liberties, or
otherwife will not attach nor arreft
fuch felons therc, as they may, or
otherwifz will not do their office for
favour born to fuch mifdoers, and be
attainted thereof s they fhall have one
year’s mmprifonment, and after make
a grievous {ine at the king’s pleafure,
if they have wherewith; and if they
have not whereof, they fhall have im-
prifonment of three years.

r4 Fd. 1. flat. 2. Cffrciume Coropats 13 Ed. 1. fate 2. ¢, 1, 2. & 6. 28 Ed. 3. ¢c. 17, 7 Ro 2.6 6s
27 Lloca 13, 59 Ele ¢, 25,

(1) Lur defeult de bone fute fait fur les felons in due manner.)
Some have thought that hue and cry have been grounded upon
this ftatute, but this a& proveth that hue and cry for the appre-
henfion of felons was before this flatute, for it findeth fault thar
good fuit, that is, frefh fuit, was not duly made; and it appeareth
that hee and cry in thofe cafes hath been by the auncient laws of
tlns realme. |

‘t'he author of the Mirror writing of the auncient laws bef{}re
the conquell under the title Des articles des vicis royes ordeings, faith,
Ordeine fuit gue chefrun del age de xiiii. ans, &5 ouftre de mortels pe-
crrevis enfiivre de wille, &5 wille a bue and cry.

87 quis latroni obwviam ded:#it, eumgiue mello edito clamore abire per-

erily quanticunque fuerit latronis vita effimata, extremum ﬁﬁvaz‘ (_2’6-:
nariolust, aut pleno ot ferfecio juirejurando de facinore nibil habuijje
Siiz quis proclamantem audierit, neque Vero fuert

rror, ca. 1.

C L
H
Yy
4

Lo b

Triter Trgcs Rea
L | ’
Hla Ldisutta

Coguill corfiriiato. .
22,ECHINSy fu I regent contumacie (ni omuem criminis fufpictonem di=
[rierit ) Jiias dalo.

Glanv, 11 14, Glanvill calleth hue and cry clamor popularis juxta affifam (1.

j Slatutim ) fiter boc piroditam. But this ftatute 1s not now extant. ;
e boge fo. Bracton of hue and cry faith, Statim et recenter invefliganda Suit
i la

L ) - : . : ;z
rr..rg/fzgm ma;’}'fac.‘?arzmz, et /ﬁf;rm.fdzz per dullum carectsss }'»'55/"‘5 equar ”;

iy Sl &

Ml i — e
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ot wefligia homsinun, et alio irodo, Sfecundum gzzaa’ confultins et melius
ﬁ.»:r:' poffit. '

And it 1s one of the articles of that auncient court of the view
of frankpledge (of whofe antiquity we have {poken before) to ca-
quirec of hue and crics levied and not purfued.

All thefle authorities were before the making of our aét, and
therefore it was traly faid, whofoever {aid 1it, Pervetxffa Auglorun
lege fancitun cffs ut f1 quis damnum ex Surto paffus, aut qui ipfunr jpo-
liatwm viderity fontem per acclamation.in infeguatur, conflabularins efus
wille cujus opem fuplorat, auxilia cicre furemque perquirere debeat
qund f2 furci Hlic non deprelicunderit, in proximan: corinigiare, et con-

flabulaiivin ad ferendas fippeiias iterum invocare, (e

Of this huc and cry our auncicnt aathors fince our ftatute have
alfo written, and divers aéts of parliament have fince been made,
concerning hue and cry, as the ftatute De officio coronatoris, made
the ncxt yeare after our a&l, where 1t 1s {aid, £# crines foquantir bi-
lofiumy et svefliginm, fi fers potefly et qui wmom ficerit, € fupcr bec con-
wiclus fuerit, attachielur, grod [fit coram jufficiariis de gaoke, e,
28 L. 3. & 27 Bhz, ~

(2) Au commandement cf a les fammons des wifeounts, &c¢.] Men
ought to be 1n thefe cafes at the commandement of the fherifte, for
he hath crflodiam comitatns committed to him; and he that goeth
not at the commandement of the ftheriffe or conftable at the cry
of the country, that 1s, upon hue and cry, fhall be grievoully fined
and 1mprifoned.

(3) Ou a crie de pais.] Note, in legall underftanding hue and
crie1s all one; inancient records they are called burcfrm et clarmor,

and here crie i1s ufed for both. And this hue and crie may be by
horne arnd by voice, awec bue &5 crie de corne &5 de bouche. Now

tte hue and crie fhall be made, and all incidents thercunto, you
fhall reade in the abovefaid ttatutes, and in our reports you fhall
find how the fame have been expoundcd.

(4) De fier & arieffer les felons.] By thefe words it 1s holden,
tiat there mult be a felonie dore, or elie the arrefting of the party,
though it be upon hue and cry, is unlawfull, becaufe it wanieth
a foundation; but if a felonie be done, and the hue and cry is
againdl one, that is neither indifted, nor of ill fame, nor fufpicious,
nor unignowne, yet the arreft of him is lawfull, though he be not

guiity ; for the hue and cry of it f{elfe is caufe futhcient, where

there 1s a foundation of a felonie committed.  And he that levieth
hue and crie upon anotuer without caufe, fhall be attached and
punitiicd for ditturbance of the kings peace.

(3) duvibien deins franchifes come dehors.] This was not intend-
Cd of fandruaries, but of lords, and others, that had franchifes of
tiangthele, ontfangthefe, and the like.

(6) Le 10y prendra enx gn:’vvcma::;‘.] Thatis, at the I{ings {uit they'
hll be fined grievoully, and imprifoned.

(7) Et /file defanlt foit trove in le fiionionr de la franchife, le roy fe
Prendra a mefine le franchife.] It fcemeth hereby, that the franchife
18 lolt for ever, for the words be, that the king fhall take to himf{elf:
tie tranchife (w/z. as forfeit.)

(3) £t fi le defauls foit 1rove en e bailife, eit lenprifonment dun an,
- Anld o tals is acearding to the old rule, Lus o babet in wre,

i Copo, e,
O 4 (9) Et

172

Mag. Chart. ¢s
35e

Brit. fol. 19y 204
Fleta, Iib. 1. ¢a.

'2-4-!

Anno 4 E. 1.

4 E.1. D20Offe,
Coro. Vid.

15 E. 1. Stat, de
\\Vinch.

23 I, 3. CA, 11,
27 Eliz. ca, 13.

Cllp. 1tin. Vet.

Mag.Chart, 153,
W, 2. cap. 29.

5 H., 7. 5. a.
2 H, 7. 15. b.

[ 1731
Mirr. cap. 2.

Britt, ubi fupe.

Lib. 7. fo. 6, 7.
Dier 23 El 37C,

29 E. 3. 39.
I1 B- 4-- 4- b-
5 H. 7. 5.

2 H. 7. 15.
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Prace,
Precio.
Mectu.
Sanguine,

Tavore,.

Weltm, primer. Cap. 10,

(0) Etj: wiftcune, corencry on auter bailife de franchifés ou di by,
&c.] Note herc five things are rehcarfed, as caufes wherefore {e.
riffes, and other the kings oflicers and minifters of juftice doe neg-
Icct their duties. 1. By prayer, prece (by letters, meflages, o
word of mouth.) 2. Reward, precio ({fordid bribery.) 3. Fear,
mcte (the bafeft, and yet the moit forcible of all affections)
4. Sanpuine, any manner of confanguwnitie or afiinitie: under
which word (afiinitie) in this adt is included as well neerenefle of
bioud, as aibance by marriage. Laltly, fawvore, favour, in refped
of friendiy aifv&lion, for men may be corrupted, not onely by re-
ward, but in refpelt of the other toure allo, all tending to one and
the {fame end, to fupprefle truth; as here to conceale, confent, or
procure to conceale the felonies done within their {everall pre-
cinlts or bayliwicks.

(10) Ils eyeirt Luprifcument dun an, &c.] Note here the punifh-
ment for concenlement of felonies, or confenting to, or procurmg
the concealment of the {ame; for all this make not them aceel.
favie to the felony, for then they were to have bcen punifhed in
another manner, but it is called miiprifion, or concealement of
felonie. Obferve well the puniihment of this mi{prifion, but the
learning thereof appertaines to the treatife of the pleas of the
crowne, and therefore this little touch here fhall {futhce. See the .

pairt of the Inflitutes, cap. Miiprifion.

(t1) Al welunt &g roy. ]

[ 174 ]

‘?T Vi fiin coo qite ]'Jrz‘fz‘.f GRS 2CiNs
Jages foieat eflicies (1) ore de novsl
corimiricment al office de covoncr @ et
eflicr [erroft que probes bomes laialx
et fages fo intermellent de cel cffice :
purview fly que per touts les counties
Joient oflicus fuffifant (3) hemes céro-
sicrs (2), des plus loyals et plis fages
chivallers (4)y queux melius fachent,
puiffenty et vorlent a cel office entender
(5); et que loyalment attachent et re-
prifentenc les pices de la corone (6). Et
gue le vicont eit conter-rolles ove les
corsnersy, auxybien des appealesy come
des enguefliy de attachmentsy ou des
anters chefcs, quz a cel office appendent.
£t que nul coroner riens demandey ne
preign’ de nullety pur faire fon offices fur
7.aine de la greeve forfeiture al voy (7).
{14 E, 1. Stat. Exon. ]

Sce here cap. 4. z0. 23.

CAP. X,

IXND forafmuch as mean perfons,

and undifcreet, now of late are
commonly chofcn to the office of co-
roncrs, where it is requifite that per-
fons honeft, lawful, and wife, fhouid
occupy fuch offices; it is provided,
that through all thires fufhicient men
fhall be chofun to be coroners, of the
moft wife and difcreet knights, which
know, will,and may be{t attend upon
fuch offices, and which lawfully {h:l
attach and prefent pleas of the crowit;
and that {heriffs thall have counter-
rolls with the coroners, as well of 2p-
peals, as of enquefts, of attachments
or of other things which to that oilice
belong; and that no coroner demand
nor take any thing of any man to do
his office, upon pain of great forfei-
ture to the king.

C . Itine fo. 1550 (28 Td. 3.¢. 6. 1 Ho 8o co 70 4 Ho 6. x5, 4 Ed. 1. flat. 2. Officium Cronals

3t 7.¢.1.)

The
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s

The mifchicfe before doth appeare in the preamble, @7z, That

men of {fmall value and little underftanding, of late times were
chofen to the ofhce of a coroner, where it {hould be needfull that
a coroner thould have five qualities: 1. That he thould be gredus
homo : 2. Lawfull, 7. legalis bomo : 3. Of futhcient underflanding
and knowledge: 4. Of good ability and power to execute his
office according to his knowledge: ¢, and laftly, Of diligence
and intendance for the due executicn of the faid office. And rea-
{fon required it thould fo be, for that coroners were in thofe dayes
the principall gardeins of the peace, and thereiore the common
Isw did not onely require expert men to be coroners, but men of
{ufiicient ability and livelihood for tiree purpofes: 1. The law
rrefumes that they will do their duty, and rot offend the law, at
the lea't for feare of punifhment, whereunto their lands and goods
be fubject. 2. That they be able to anfwer to the king all fuch
fines and duties as belong to him, and to dilcharge the country
thereof, wherewith the country being their eleCtors were cnarce-
able, as hereafter fhall be touched. 3. 'I'hat they might exccute
their efice without bribery. And thele five properiles are ne-
ceflary to every otiicer.  Fide the laft claufe of this act.

(1) Scient efliers.] 1tis to be knowne, that the office of a coroner Vide devant,
ever was, and yet is eligible in full county by the trecholders, by ¢ s
the kings writ De cororarore elivendo : and the reafon thereof was,
for that both the king and the country had a great intereft and be-
nefit 1n the due execution of his office, and therefore the common
law gave the freeholders of the county to be eleftors of him. And
for the {ame reafon of ancient time the fheriffe called wicecomes,
who had cuffodiam comitatus, was alfo cligible; for firft, the earle
himfelfe of the county had the office of the theriffe of the county,
and when he gave it over, the wicecomes (as the word {ignificth)
cime 1n fiead of the carle, and was eligible by the ‘frecholders of
the county : and miorcover, for the fame caufe were conlervators
of the peace in lilic manner chofen, and fo were, and yet are
eletted the verderors of the foreft, and all thefe for the time of
peacc: for the time of war, therc were likewife leaders of the
counties {ouldiers, of ancient time cholen by the freeholders of the
county.

Em;:f et alix potcflates et dipnritates per provincias et patrias uiziverfas, [ 175 ]
it fer fingulos comitatus totins regni pracdict? confiituta, qui Heretoches Inter leyes Edw.
t{p‘:’nf ..6*;.—:5/95, vocabartur, fcilicet barones, nobiles, et rnfrynes fatientes, et regis, cap. de
j:rr‘e/ﬂ.r et amnoft : Latine weird dicebantur dultores excrcitus, apud Gal- Fieretochils.
s, capitales confabaluriiy wel marefihalli exercituse  THi weiy ordsnc-
bant acics denfrifinras iu praliis, et (Liets coufiituebant prozt decuit, et
}"”‘in-" 28 Vifin fuit, ad honocrem coronce, et ad urilitatom regirte LYi
':f;ra' vire * of; ge&afz!zfr JEr conpnnne concilzums pro commiune urilirate « INota
Snn v provincias et patrias nuiver;as, et por fingulos comitatus in '
f’_/t;»’ffr F m’.{’;mam, /z';.:zz: et *® wrcecomites provinciarum et comilatuum elioi % Nota,
Reveirt, (e, =

‘The Mirrour {pcaking of the articles by old kings ordained, Mirr. cap. 1.
faith, fxs Juer’ crdeines cororers i chefcun countie, £t Vifiounts a 53
gf':r:ff:’r /e Fazs, guant les countes Joy demifleront del gard, Fe.  And
tie theriffe was chofen by writ dirg€ted to the coroners. .
dii:';l‘ikl c’ioz ;vtege the confervators of the peace eligible alfo, by writ Rot. pat. an.

C e fcrifte. 5E. 1
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Weltm. primer. Cap. 1y

For the verderor, he is flill chofen by the freeholders of ¢,
county by the kings writ.

Our king in the 28 yeare of his raigne rcftored to his pegpl,
the ancient eledtion of fheriffes in thefe words, Le roy ad groy,
JSon peoples gue ils cint eleclion de lonr wiftount en chcfcun countiey oy 4.
count neff wy de fee, filz woilliont. .

But now by the flatute of 12 R. 2. the chancellor, treafure,
kceper of the privy feale, fteward of the kings houfe, the kings
chamberlaine, clerke of the rolls, juftices of the one bench andof
the other, barons of the exchequer, and all other that fhall be ¢l
cd, are to ordaine, name or make theriffes, fhall be firmly fivome
that they fhall not ordaine, name, or make any {heriffe, for any
aift or brocage, favour or afre€tion, but that they fhall be of tle
moft lawfull men; and futlicient, to their cflimation and know.
ledoe.

It is holden in our books, that albeit the king dieth, yet the
coroner, becaufe he 1s ele¢ted by the freeholders of the county by
writ, and retourncd of record in the chancery, which 1s a.judicill
act, rematced, and fo of the verdercr: otherwife 1t 1s of judges
and Suftices, that hold their places by writ, commifiion, lettes
patents, or otherwife at will, which might be a reafon wher.
tore the fheriffe of ancient time was eligible, for that he had af-
todiam comitatus, and a principall confervator of the peace; and
therefore his authority {nould not ceafe by the death of the kmg,
no more then that of the coroner.

Now feeing that coroners are eleéted by the county, 1f they be
infuflicient, and not able to anfwer {uch fines and other duties m
refpett of their office, as they ought, the county as their fuperiow
thall anfwer the fame: as for example, the county of Kent made
cle¢tion, by foice of the kings writ, of William Herlizon to be one
of the coroners for the fame county, who after was amercied pr

Jalfo retourno 40 5. whereupon procefle went out to the fheriffe o
levie it; the fheriife upon his oath {aid, that the {aid Wilham Her-
lizon wcn baber tervas wel tenementa, Cona _ /E:-'n: catalla in baliva ﬁfﬂ,
snec babuity, unde dicd demarii lewari pofint : now faith the record,
Et quia ipfe coronator elefius fuit per comitatum, e, ita qued tn di-

Jelln ciufdesn coronatoris totus comiratus ut elecfor et fuperior, LSe. te-

notur vegi refponderes praceptum fuit nuwinc vicccomiti, quod de terris zf
tencriacnzis bominum totius comitatus in baliva fua fieri fac’ praddd
40s5. And the like law was of the fheriffe, and other the faid
oflicers, when they were eligible.  But now let us returne to the
parvicw of our act, |

(2) Homes coroners.] The number of coroners are not {et down
by Inw: 1n moft counties there are foure, in fome counties fixe, M
{fome fewer, and i1n fome counties one.

For the word corearatoir, fee Mag. Cart. cap. 17. 1

(3) Swuffcients.] Sufficiens 1s a large word, and implyesas muciis
idorens, and it hath two of the attributes mentioned in the preamhlt‘a
that 1s lawtull, and {age, '

(4) Ghivaliers.] In ancient times
degree of knighthood to be coroners.
word (chivaliers) was put into this ftatute, to the end ha
party to be chofen might have fufiicicnt in the county, which l‘i}f}}'
ferve for interpretation of divers other {tatutes, being.accompani®
with ufe and cxperience, (<)

51

none were chofen under the

But {fome fay, that ?311;
t ot

G}‘!‘qr x
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BCap. 11, Weftm. primer,

(5) Queux g:elz'zz: :/;:zc'bmf, Pmﬁ'm, ct m‘aifmt- a a::Z _qﬁfce entendeyr,
3;&] Qui ;wgf_zm Jciant, ;?rgﬁ;zf, et welint officio il intendere, €9c.
INote well thele three qualities,

E Now what caufes there be to remove a coroner, wide Regift.
|5 F. N. B.

8 (6) Que les covoners loialment attackent et reprefentent les plees del
¥ oon, &c.] By this 1t appeareth, that the coroner i1s judge of the
Ecaule, and not the ftheriffe ; and this agreeth with our old and lat-
ter books, onely the fheriffes have counter-rolis with the coroners
¥by force of this at, and thereforc a certiorari may be diretted to
the fheriffc and coroner to remove an appeale by bill before the
?—coroncr, becauf{e the fheriffe hath a ccunter-roll: buat if the cer-
Ssiorars be direCted to the fherifte onely in cafe of appeale or in-
Ediﬁment of death, 1t 1s not {utlicient to remove the record, becaufe
»he 15 not judge of the caule, but hath oncly a counter-roll.  Fide
i Magna Chart, cap. 17. many authorities c.ted there concerning
» this matter.

. (7Y Et gue nud coroner riens demaund, ne preigne de nulluy pur faive
r foir offices fitr peine de la greve forfeiture al ?@)J And this was the
Fancient law of England, that none having any office concerning
; adminiitration of juttice, fhould take any fee or reward of any fub-
, Je€t for the doing of his office, to the end he might be free and at
“liverty to doe juftice, and not to be fettered with golden fecs, as
fetters to the {uppreflion or {ubverfion of truth and juftice: and
therefore this ftatute was made in affirmance of the common law ;
thisoncly 15 added, fir paine Jde gieve forfriture al roy.

- A coroner reccived 1d. of every vifne when they came before
- the _ja.zdgus in eire, as belonging to his oflice, which was neither
Againit the common law, nor this flatute ; for he toolic it not for
~duing <f his office, but a right due to his office, which might have
arcaionaple beginning, wiz. for and towards his travaile, atrend-
nce, and charges,

And this tatute ftoed in force untill the flatute made in 3 . 7.
€. 1. waich gave him a fee of xiii. s. iiil. d. upon the view of the
boJy, Gt the goods of the murderer, &c.

fut if the coroner fit upon the view of zny flaine by mifad-

“enture, he fhall have nothing, More fhall be faid heicof here-
Elf[{.":J‘JF cap, 28,

C A Pg XI&

E T pui ceo qgite plufors reintes de N D forafmuch as
, Tt ae bhome, et que font culpables
ue J}h_‘ﬁ}fb- la 1041 _/E}Iff (Pgr fa"ﬂﬂ??’gb/é’j'
ff‘rq”*ﬂjl prifes per vifconts et per bre’
wi? e </t appelle odio ct atia) reple-
ﬁ.?_i:wf“'{?ff’-" a la venue ({fr.s‘ gufiices
Piicnt ‘; ‘:":_f}}'tj!ftt{ efts que ticl enguests
fione DTS prifes per probes homes
Jriens per ﬁremeafzr, dount les denx

@mernes chivalers’ gue per nul

affinit:c,
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See the next
chap, & chap.46,
Sce hereafrer
Stat de milit.
Rﬂgi&- 177 b.
F.N.B. 167. m.
Regift.& F.N.B.
ubl fup,

Mirr. lib. 1. cap.
de othce de Co-
roner. Bract. &,
3. to. 1271,
Britt, fol. 3.
Flet, ib. 1.ca.
IS &25. 4.E|I-u
Star. de“officio.
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Jjd. 16, 22 afl.
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2 H. 7. cap. 1.

r H, 8. cap. 74

[ 177 ]

many being;

indi¢ed of murther, and culpablc
of the fame, by favourable inqueits
taken by thefheriff, and by the king’s
writ of odioet atiz,be replevied untothe
coming of the juftices in eyre; 1t1s
provided, that from henceforth {uch
inquefts fhall be taken by lawful men
chofen out by ozath (of whom two at
the leaft fhall be knights) which by no

affinity
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affiniticy fouchent a les
enterincnl e /E)‘H‘?’Z‘ '—'f{bz,ff'za"fj‘. [ (JIOC.

Weftm. primer. Cap.

prifoncrsy, ne affinity with the prifoners, noy oty
wile, are to be fufpelted.

c. 9. Wellk. 2. ¢, 29.]

(s H. 7. f. 5. Regift. 133 9 H. 3. ftat, 1. cap. 26. 6 Ed. 1. flat, 1. ¢c. g.)

Mag.
2.0.

Cart.

P URVIETY eff eufement, que les I T
Jcions ( ) cfcriesy ¢t quenx foirt
aperteinent de male fame (2), ct ne [y
Coilont gittor on enquefts des felonies
{"") qgric boes et fur eux drvant juf-
ricos ala Juz oo roy (4), forent wmzfes
IRASY :/Jrzfaf te et dure (§), comz ceux
cux rofufent efire al canmon ley de la
Mes ceo neft mye a entender pur
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Sce the 26 chapter of Magna Charta where this matte |
handled at lurge, and need not here to be repeated, and how tj;
writ De adio ¢t azic was taken away, and fince revived by a Ju
ftatute, as there 1t appeareth.

C AP, XII.

s provided alfo, that notorics §
felons, and which openly be of .
name, and will not put themiclves i
enquefts of felonies, that men fh
charge them with before the juftics |
at the king’s {uit, fhall have ftrom
and hard 1mpr1fonment, as they which |
refufe to ftand to the common lawd |
the land. Rut this 1s not to beun-
derftood of fuch prifoners as be tak:
of light fufpicion.

legicr

2. 4 Ed. 4. 51. 14 Ed 4.7, 21 Ed, 3. 8. Fitz, Coron, 235,28} §

(1) Due les ﬁ]am 1 This ftatute extendeth not to treafon, whic
15 t':e higheft offence, nor to petit larceny, which 1s of all felones
thie Jo. w!.‘ﬂ"

This aét doth extend as well to women as to men, and fo it doth
anpeare by divers zuncient and late precedents, and to that end tie |
makers of this alt did ufe this generall word, felons.

(2 ) Lfcrizs et apertement de ﬂmfc'fczmﬁ’ ] No per{bn {hall be put }
to this punithment unlefle the matter be evident or provable, which
i> the duty of the judge to look unto. !

(}) N: foy woilent wiitter en engucfts des felonies.] T his a&t fpeaket
onety of inditments at the fuit of the king. But the judgement |
of pacie forte f &ure was at the common law, both 1n appeales 2 ant |
1.1 1 ariif‘*nh*‘:tq

A man may ftand mute two manner of wayes; firl, when he
fiands mure without * {pcaking of any thing, and then 1t {hall be 1%
quired, whether he ftood mute of malice, or by the att of God;
aud if it be found, that ir was by the act of God, then the judg®
of the court (who ever are to be of couniell with the prifoncr 1
sive him law and jufltice) ex offcio ought to inquire whether he t¢
the fame perfon, and of all other plcns which hee might ha¥e
pleaded, if hee had not flood mute.

And note well the abovelaid words of our books

malice, or by the a&t of God] for 1t may be, the prlfoner )

[whethef of
N truh

cannob
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k2 ot fpeake, and yet being not mute by the a& of God, he fhall
£flc forthwith put to his penance, as if the delinquent cut out his
g% ne tongue, and thereby l::ecome mute,

% Another kinde of mute is, when the prifoner can fpeake, and
#perhaps pleade Not guilty, or pleade a plea in law, and will not
“donclude to the enqueft according to this a&t; or ipeake much,
%b“t doe not direétly anfwer, &C._for zaen ¢ff Jzz'éz'f dicere, ef 21fuff-
fﬁjﬁgm dicere : to be fhort, when 1in the end he will not put himfelfe
E‘ipon the enquelt, thatis, de boro et malo to be tried by God and the
‘€ountrev, then this act is fuflicient warrant, if the caufe be evident
Eﬂr probable, to put him to his penance; but if he demurre in law,
and it be adjudged againft him, he fhall have judgement to be
;ﬁhanged: and though by his demurrer he refufe to put him{elfe npon
" the enqueft according to the letter of this aét, yet for as much
+@s he is out of the reafon of this a&, for that heé refufcth not the
striall of the common law, the demurrer being allowed to him by
<Jaw, and to be tried by the judges, he fhall not be put to his pe-
/nance, but have judgment to be hanged; and fo it is if he chal-
E:{‘lengc above the number of 56. he {hall be harged, and not have
paine fort et dure.

o(4) AL fute le roy.] "This all extends not to the fuit of the party
by appeule, becaufe the judgement of paine fort ct dure was both in
“appeale and indiétment at the common law, as hath been faid, and
“hereafter fhall be faid and proved.

= (35) Soient myfes en la prifon fort et dure.] Upon thefe words there
 have beene divers opinions ; Arft that the puntfhment of paine fiit
‘¢t dure was given by this aét. |

Some other have holden, that at the common law for feleny the
: Pr;foner ﬂanding mute fhould upon a #:hi/l dicit be hanged, as at
“this day 1t is in cafe of high treafon, and, as they {fay, 1in cafe of
‘appeale.  Others have holden that at the common law, 1n favour
~of life he fhould neither have paine fort et dure, nor have judee-
cment to be hanged, but to be remaunded to prifon untill he
~would anfwer,
“ Lorthe finding out of the truth herein, let us firfl {ce, what the
sJudgement, which our ac calleth Jort et dare 1s, and then what

;-;th? reafon fhould be, that fo fevere a judgment is given in that
~cafe,
: ThCJUdgement 15, that the man or woman {hall bo remaunded
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3H.7!2.&m1

Stamf., Pl. Cor,
149. f.

8 H. 4. 2.

Stimfl. l"]- CGI’:
ubt fupra.

21 E| 3- Igl

g I1. 4. 1..

;10 the prifon, and laid there in fome low and dark houfe, where 45%-4.11.

gthﬂy thall fie naked on the bare earth without any litter, rufhes,
;;‘;?;Efllfr C]?thlng, and without any garment about them, but fome-
g 0 co‘.r‘er their privy parts, and that they fhall lie upon their
a'c 5, their heads uncovered and their fcet, and one arme {hall be
Ef;ﬂ;igtﬂh;? ene quarter of the houfe with a cord, and the other arme
' thetr le&gequart;r, and in the fm}le manver f{hall be done with
 flone 15?112,]an~ there fhall be laid upon their E:od:es iron and
E]m‘-’h;g thevcj}hailthey may beare, and more, and the next day fol-
| drink, ang’ ¢ af have three morfels of b}arly bread withiout any
thar o the ccond day they fha]‘l arlie thrice of the water
! Hext to the houfe of the prifon (except running water)

“'ith . Dl . ] ) ]
SGUUE 4ny oread, and this fhall be their diet untill they be dead.
a8

Uy, O upon the matter they fhall die three manner of waves,
oMby _}""‘ 3 ) -~ - . . ;
& T janie, et fiigore, by weialt, jamine, and cold, and there-
i
|

’
L

<IC 1) : > : ]
his punifhment (1t were executed according to the foverity
of

Tr. 40 Ei. uba
fup.

L 179 ]



177 Weftm. primer. Cap,

affinitic, touchent @ les prifoners, ne affinity with the prifonersy nor oy,
auterment ne forent fufpeltions. [Gloc. wile, are to be fufpected.
c. 9. Wett. 2. ¢. 29.] 3

(s H. 7. f. 5. Regi’f’c.‘133- g H. 3. ftat, 1, cap. 26. 6 Ed. 1: ftat, 1, c. g.)

Mag. Cart. ca, See the 26 chapter of Magna Charta where this matte}
2.6. handled at large, and need not here to'be repeated, and how

writ De odio et atia was taken away, and fince revived by aly
ftatute, as there 1t appeareth.

- CAP. XIIL

P URVIETV ¢ff enfement, que les I T is provided alfo, that notori
elons (1) efcries, et queux font felons, and which openly be of il

apertement de male fame (2), ct ne:fy name, and will not put themfelvesin
wolent mittzr cn enquefts des ﬁ]aﬂfa.r enquefts of felonies, that men {hl

(3), quee bomes met fur eux devant juf~ charge them with before the juftics

tices ala furt le roy (4), foient mifes at the king’s f{uit, fhall have ftrog

e la prifon forte et dure (§)ycome ceux and hard imprifonment, as they whid

quenx refufent eftre al common ley de la  refufe to ftand to the common law

terre.  Des ceo neft mye a entender pur  the land. But this 1s not to be ur- |
prifoners que font prifes per legier derftood of fuch prifoners as be tako |

Sufpeciion, of light {ufpicion.

g

J

Lrt

9

15 E. 4. 32, (1) Due les flons.] This ftatute extendeth not to treafon, whi }
is the higheft offence, nor to petit larceny, which is of all felones {

Scam, pl. cor

b R
> thie lowvell.

re

Luge, Ror 4,
1. 142 ‘t:t:'i".._: A . "y o - - )
JUoe AR makers of this a& did ufe this generall word, felons.

- o -
L]
"u-—t-—'rl..-l

to this punithment unlefle the matter be evident or provable, which §

1s the duty of the judge to look unto.

(3) N foy woileat wiitter en enqucfs des felonies.| This alt fpeaketh
onely of indiftments at the fuit of the king. ~ But the Judgemenj ;
Of paine forte et dure was at the common law, both in appeales, 3 §

1in indictments.

(Pycr, zos5. Kel. 7o. 8 H. 4. 2. 4 Ed. 4. 11, 14 Ed. 4. 7. 21 Ed. 3. 8. Fitz. Coron, 233, 28} 1

To.20.El coram This aé&t doth extend as well to women as to men, and fo it dott |
appeare by divers auncient and late precedents, and to that end the §

(2) Lfiries et apertement de male fame.] No perfon fhall be put |

=3 Al Pl 0. A man may {tand mute two manner of wayes; firlh Whe“‘he :
5 vho4. 1. ftands mute without * {peaking of any thing, and then 1t thall belg: -
;’; z ;; quired, whether he ﬂ09d rmute of malice, or by the att of‘%?m; ,_,_
34 E 4. 7. and if it be found, that it was by the a& of God, then the judg™ §

of the court (who ever are to be of counfell with the prlfﬂﬂﬁﬁé‘;

¢ [ 178 ] oive him law and juftice) ex officiv ought to inquire whether h; .
the fame perfon, and of all other pleas which hee might hé

pleaded, 1f hee had not ftood mute. , f

And note well the abovelaid words of our books [whether ?1

malice; or by the a& of God] for it may be, the prifoncr n;;;ﬁ;g
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annot fpeaké, and yet being not n;ute by the a& of God, he’ {hall

|

“F. forthwith put to his penance, as if the delinquent cut out his
SAvne tongue, and thereby become mute, T
i Another kinde of mute 1s, when the prifoner can {peake, and

Serhaps pleade Not guilty, or pleade a plea in law, and will not
donclude to the enquelt according to this act; or fpeake much,
ot doe not direétly anfwer, &c. for idem ef nibil dicere, et infuffi-

. dicere : to be fhort, when in the end he will not put himfelfe
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’ﬁpan the enqueft, that 1s, 4e bono et malo to be tried by God and the 4 E.4. 17.
s

eountrey, then this act is {ufficient warrant, if the caufe be evident 7 E- 4 29.
=iy

“or probable, to put him to his penance; but if he demurre in law,
?ﬁnd it be adjudged againft him, he fhall have judgement to be
*Bang‘?d: and though by his demurrer he refufe to put himfelfe upon

T

“the enquelt according to the letter of this att, yet for as much
%s he is out of the reafon of this aét, for that he refufeth not the
“$riall of the common law, the demurrer being allowed to him by
>law, and to be tried by the judges, he fhall not be put to his pe-
“nance, but have judgment to be hanged; and {fo it 1s if he chal-
‘lenge above the number of 36. he fhall be hanged, and not have
Lpaine fort et dure. _ _

5t (4) Al jute le rap.} This aét extends not to the {uit of the party
ithy appeale, becaufe the judgement of paine fort et dure was both in
f@ppeale and indiétment at the common law, as hath been {aid, and
“hereafter fhall be {aid and proved.

5 (5) Soient myfes en la prifon fort et dure.] Upon thefe words there
i:have beene divers opinions; frft that the punifhment of paine fort
et dure was given by this aft. -~

~: Some other have holden, that at the common law for felony the

%{;ﬁprifoner ftanding mute fhould uwpon a #/bi/ dicitr be hanged, as at

L L]
i
L

:,%this day it is in cafe of high treafon, and, as they fay, in cafe of

14 L. 4«70

73 H. 7. 2. & 1.

Stamf. Pl, Cc;r.‘
149. fa

g H. 4. 2.
Stymf. Pl. Cor.
ubi fupra.

wappeale. Others have holden that at the common law, in favour 21 E. 3. 18.

iof life he fhould neither have paine fort et dure, nor have judee-
"t

gment to be hanged, but to be remaunded to prifon untill he

%wou]d an{wer,

Judgement, which our act calleth fort e dure is, and then what
;. reafon fhould be, that fo {fevere a judgment is given in that
icafe, ~ |

& The judgement is, that the man or woman fhall be remaunded
210 the prifon, and laid there in fome low and dark houfe, where
tthey fhall lie naked on the bare earth without any litter, rufles,
2 0r other clothing, and without any garment about them, but {ome-
% thing to cover their privy parts, and that they fhall lie upon their
4 backs, their heads uncovered and their feet, and one arme fhall be

10 another ¢

ﬁi}ﬂe, fo m
lowing th

drink: an

7 that ; . } ‘ _
wiatam next to the houfe of the prifon (ekcept running water)
: ou

] tany bread,.and this fhall be their diet untill they be dead.
! VI
: for

uch as they may beare, and more, and the next day fol-

+ Onere, JSawe, et frigore, by weight, famine, and cold, and there-
¢ this punifhm

P Bar Rt i

‘faWne to one quarter of the houfe with a cord, and the other arme
s juarter, and in the {fame manner fhall be done with
% er legres, and there fhall be laid upon their bodies iron ‘and
-4

¢y fhall have three morfels of barly bread withount any
d the fecond day they fhall drinke thrice of the water

° 3 upon the matter they fhall die three manner of wayes,

ent {if 1t were executed according to the fevernty
. | of

For the finding out of the truth herein, let us firft {ce, what the

S H.4. T..
AE.4.11.
Tr. 40 El, ubl
fup.
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BMirror, cap, §-

Fleta, 1. 1.¢. 32,

Britton, fu. 40
Flera ubi fupra,

Britton ubi fupr.

Btittf}ﬂ, fﬂ. T Ie
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Wefltm. primer.

of the law) fhould be of all other the motft
But what fhould be the reafon of this fo terrible a judgement?

This a&t anfwereth, becaufe he refufeth to ftand to the common

Iaw of the land, that 1s, lawfull and due triall according to law,
and therefore his punifhment for this contumacy without compa-

Capi iéa .

grievous and fearfull, I

rifon is more {evere, lafting, and grievous, then 1t fthould have beene -

for the offence of felony it {elfe; and for the felony it felfe, i
cannot be adjudged without an{wer.

Now let us examine the opinions abovefaid, and we hold, that
none of them are confonantto law; foras to the firft, we hold that
this heavy punifhment was not given, that 1s, firft infli€ted by this
a&t: for what court, or judges upon thefe words [have ftrong and
hard imprifonment] could frame fuch a judgement as 1s abovefaid,
confilting upon fo many divers particulars? and therefore it muft
neceflarily follow, that the faid punifhment which this ftatute
calleth fort ¢t dure imprifonment, becaufe the penance was to be
done in prifon, was before this act, but fufficiently fignified (as it
hath beene cver fince) by thefe two epithets, fort ¢t dure; fo as
this a& fetteth forth the quality of the judgement, and not the
judgement it felfc.

2. This a& defcribeth what perfons f{hall be

punithed by pains

fort et dure, wiz. notorious felons, and which be openly of 1ll name,

but {etteth not downe (as hath been faid) what the punifhment is,
but provideth it fhall not be for legier fuipition.

3. All books, that held with great authority, that in cafe of ap-.

peale the prifoner upon flanding mute fhould have judgement ¥
paine fort et dure, do prove that {fuch a judgement was before fhe
malking of this aé&t, for this ftatute extends not to appeales, which
are the fuit of the fubj=¢t, but onely to the fuit of the king, which
is by way of indi@tment: and herein the words of Ileta are very

remarkable, $7 autens appellatus nibil refpondere welit, §5 ¢, et appellans |

inde peticrit juclicium, tindefeifus pemanelit, mort: tamen 10 CoNdenNia-
bitur, fed gaolu commitietur, e. And there fetteth cowne the pe-
nance, which of neceflity muft be (as hath been faid) by the com-
mon law. And herewith agreeth Britton that wrote {oone after
this a¢t; fo as the penance in cafe of appeale, 1s both by auncient
and {ound authority.

To the fecond opinion, 1if the

prifoner ftanding mute thould be
hanged by the common law ; the aunfwer to

the firft doth anfwer

this alfo, and if he fhould ke hanged by the common law, this ﬂ:r.-.

tute taketh it not away, but ordaineth that he fhall have I%ron%_imd
hard imprifonment. And therefore by their opinion, the *elﬂﬁ
ftanding mute might be hanged at this day, which 1s againit 2
our books, and againil conftant and continuall experience. pe
To the third, let no man imagine that the common law, wnic
is the abfolute perfeltion of rezfon,
and unjufl a meane of encouragemcnt cof felons, that they
owne contumacy againit the common law fhou
of the loweft punifhments, @7z. imprilonment
anfwer; and the anfivers to the firft are anlwers
Now let us fee what our auncient authors
often perceived, have heretofore beene our good
behalfe. | : :
You have already heard Fleta ; and Britton alfo t_nentm;le;]:l;hi’;:
penance in two feverall placcs, both upon the indiftment, e

antill they would
to this alfo.
(who as you have

guides) {ay 1 this

could fofter {o unreafonable
by thetr

1d {uffer onely oné
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the appeale; 2

Weltm. primer. 1179

nd voucheth no flatute therefore, as no doubt in this

cafe he would, as 1n othier like cafes he had done, and {pecially,

feeing

Le wrote foone after this ftatute,

hee would have mentioned

o 2ét that had infliGted fo ftrange and ftupendious a punithment,
f the ftatute had not beene made 1n afirmance of the common

law,

And the Mirror faith, Iz peche de homicide chient mortalnent cenx Mirror e 1.8 g,

e occiont home in prifon per drcharge ae peine e cajle quant afcun ff |

indge al peraice And n anoth‘er place writing upon our very Mirror, c. 54§ 4.,
chapter, hee faith, Le point de miticr gents vettes de felony, que fe ne

weillont mitter in pails, a penance, off cy az’{;ﬁeﬁ que ben les tue faus avir L 180 1
regard as conditions des perfons, c. T his autﬁhor, as hath bc:::-n faid,

wrieth of the auncient law long before this adt, as he lumfclle

tefiifieth in the beginning of liis boclke.

He calleth this punifh-

ment of paine forte et dure (the penance) becaufe it 1s the greatelt
and moft fevere penance, and paine of all other, and {o 1t 1s com-

nonly called in our books.

C A P.

ET&E roy defende, que nul ne ravife

ne preigne @ force (1) damafeile
kins age (2)y ne per fon gree, ne fans
[ greey ne dame ne damafclle de age,
wanter feme mauger le foen. ISt fi ul
b facey a le fuit celuy que fuera deins
L 40 jours, le 1oy duy fra common droi-
twe, Lt fi nul commence la fuit deins
k140 joursy le voy [uera, et ceux quenx
ltigvera culpablesy ils averont la pri-
Joment de 11, ans, et puis [erront rentes,
ala wolunt le roy, et fils mneicnt dont
E’ﬂ{l’ rentes, foient punies per plus longe
prifsmment, folongue ceo que le trefpaffe

dimande,

XI11L,

AND the king prohibiteth that

none de ravifh, nor take away by
force, any maiden within age (neither
by her own confent, nor without) nor
any wife or maiden of full age, nor
any other woman again{t her will;
and if any do, at his fuit that will fue
within fourty days, the king fhall do
commonrizht; andifnone commence
his {fuit within fourty days, the king
{hhall fue; and fuch as be found cul-
pable, thall have two years imprifon-
ment, and after fhall fine at the king’s
pieafure; and if they have not where-
of, they fhall be punithed by longer
imprifonment, according as the tref-
nals requircth.

(‘frp. ltineris, 135. 4 B, 1, Offic, Coronatoris. Vide Pafe, 6 E. 1. Rat, 4. 1in Banco Liane. W, 2,
Bhnea 34, 6 R, 2. ca. 6. 4 & g Ph. & .Mar. ca. 18, 18 Eliz. c. 6. Regit, fo.g7. {22 Ed. 4.
1dnt 329, b, 2 Init. 180. 2 Rep. 37. Hob. g1, 13 Ed. 1. ftate 1.¢. 24, 6 R, 2. ¢, 0.)

~For the better underftanding of this and other {taptutes concernea
ngrapes, 1t 1s firft to be feene, what this word [ rape]] doth fignific,
2nd ﬁ-‘tondly, what offence rape was at the coizmon Iaw before

this fatute.,

This 15 well de{eribed by the Mirror, Rape folongus le voluit del Mirror, ca. 1.

W’
Wh

Catute of prife pur un proper mote done pur chefcun afforcement de jen, S 12-

Guelle coindition 7. €l /E::f'f; but better in another place, rape 1s, Sece the firft part
° 2 man hath carnall krowledge of a woman by force, and of the Inttitutes,
®nlther will; and, as the Mirror faith, itis a proper word; and

{eii't- 190-
Third part Inft.

Fades . : -
¢v'¢ L0 ravifh lcgal]y fignifieth as much, as carnaliter cagﬁqﬁ‘f’?’ fs cap. Rape.

3

and g E. 4. 286.
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& ity 30 10, 1230

Jol? mlBator & fervus antem fi firvnlam fuprarit, virga wirilisel p

Wellm. primer. Cap. 15,
and cannot be expreffed ‘in legall proceeding by other word;, ,
clfewhere hath been {aid. J

The offence is called raptus, and the offender rapror. Thjs of.
fence was felony at the common law, but had a punifhment ynder
fuchi a condition as no other felony had the like, that I have regd
of; for firft, divers of our auncient authors, that wrote hefore oy
fiatate, agree, that of old time rape was felony, for which the of.
fender was to {ufier death, but before this alt the offence was made
lefler, and the punithment changed, wiz. from death, to the lof;
of the membrrs whereby he oftended, @iz, his eyes, proprer af’ic
tiem decoris, quibus wirgincn conciupiuit. Azitlit etiam tefliculs, gui
calsrem flupre indixerant; fo as 1t was no felony at the making of
this act: and in thofe dayes it the offender in the appeale brought
by her, that was ravifued, had been condemned by the country,
without any redemption he fhould lofe his eyesand his privy mem-
bers, unlefle fhe that was ravilhed before judgement demaunded
him for her hufband ; for that was oncly in the will of the woman
and not of the man: for if (fay they) it fhould have been in the
will of the man, this inconvenience might have followed, that a ri
baud, or a rafcall flave might ravifh a noble-woman, and by occa-
fion of one thamefull pollution, perpetually to dehle her, and to the
dithonour of her houfe to take her to wife.

But admit that the ravifher bad been a nobleman, and the woman
ravifhed bafe and ignoble, it might be thought that the like incon-
venience might follow, if in that cafe the woman fhould have the

ele@ion. Rofponfic; quod five wir nobilis, five ignubilis fit, volurtas

Sfommper erit foamiia, et elelfiioy guia gquod e¢ff in fanmina woluntariun,

2 wire exit soceflarivn, uf membra fia vodimat cx neceffitate
iritur adlicr babeat cleclionem, et Jpreto Judicio perit eum in VLM,
conceditin cf de gratia damini vegis ob favorem matrimonii.

And herewith agrecch the irrour; that before the time of our
king Edw. the 1. tie punifhment was by caftration and puiting
out of the eyes of the offender, &c. but of aucicnt time at the
common law it was death at the eleftion of the fingle woman
ravithed. _

And that alfo was the law amongft the Romans, for Seneca faith,
Rap.‘f: ?*ﬁ;farz’; el omovten, auwt 1niolatos ::fzptfaf a}':mt s upon which
Inw there arofe this cale, Una nocte guidam duas rapuit, altera =
107 cpiat, altera nuptias: there the cafe is largely and d(}_llbtfﬂ*]}’
difputed, which in our law would make but little queftion; for

thourh the one for the offence done to her might take him to

her hufband, yet fhall he fuffer death according to the law for ta€

off*nce done to the other. "
Now let us heare what the law was hierein before the conquelt
Qi widvam por wim fluprarit proprii capitis aftinatione compenfalls
- . n - . . - - . - " » + V..t 1.‘ Z
iCC mitior? conditione qut UINgINL VI intulerit.  Lui per Vil pagar
Z;g;;‘g;ﬂ:_f LIl ﬁ{{prﬂ??f, ;’ﬁgﬁﬂﬂ -/GZ, /(.’FZGI UMEYyal0, el 60 P"‘ir?.‘;‘

" ' . . * » . - Hla
cicditor s qgni leneres @lalls Uirgineil ﬂ;;‘,i:-rgrzt, eaden fege lenetory 4

is gui adultan: comprefferit. ot
"And if the lord had ravithed his niefe or bondwoman, _ﬂ}ed.m e
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:he'makiﬂng of this aét; the purpole of which a&t was once againe
to change the punifhment, and yet to make 1t lefler, that is, to

make it punifhable by fine and imprifonment at the kings fuit,

if he purfued not her remedy within forty dayes, as by this act

appcarethi _ p ' .
But it 1s not-credible what*ill fuccefle this act, that mitigated

the former punifhment, had;-for many ill difpofed perfons taking

upon this occafion encouragement to follow the heat of lult, did
many (hamelefle and fhamefull rapes in barbarous and inhumane,
manner: as taking one example for all; Warren de Henwicke-

avithed openly 1n- the high way Matild the daughter of Syward
de Warton, and after he came and delired to have her to his wife,
which was granted by the juftices, and was athanced to her 1in open
court. |

This crying fin daily increafing, our noble king, ten geares after
this a&t, madc rape by authornity of parliament felony, as by the
ftatute in that cafe provided, appeareth.

Now this that hath been faid doth agree with our books, and
therefore 1t 1s denedifZa expofitio, when our ancient authors, and our
veare books, together with conftant experience doe agree: for if
rape had not been made felonie by the ftatate of W. 2. but bad
been felony when that aét was made, then fhould the court of the
ket have enquired of at, as of a fclonie by the common law; but
iteing 1t was made felonie by thar {tatute, 1t hath been often ad-
jadged, that the leet cannot inquire thercof: for albeit 1t was once
izlonle, yet the nature of the otfence being changed, as 1s above-
iid, to be no felonie, when another aft made 1t felonie againe,
vet could not the leet enquire therecof, as of a felonie, which 1s
worthy of oblervatiormr.

More fhall be faid of rape in the treatife of the pleas of the
trowne, and when we come to,the faid ftatute of W. 2. cap. 34.

(1) Ne pre.gne a force.] ‘Fhe taking away by force of a woman

" whatfoever ® againg.her will, albeit there be no rape, &c. 1s gene-

nerally prohibited by this at, upon the penalty herein expreiled.
 Dans age.] Here it fhall be taken for her age of confent, that
512 yeares old, for that 1s her age of confent to mariage;‘ and
the taking her away wichin that age, whether flie confent or no,
s prolibited by thisa&t. Whereof, notwithitanding all the above-
{axd ftatutes, gaod uwie may be made, becaufe it 1s generall, and
not bound with fo many fetters as fome of them be. See more
Breof in the third part of the Inftitutes, cap. Rape.

- CAP. XIV.

E T pur ceo gue home ad tufe en afcun
i ca{z{?s fj utlager les gentes appeales
e () foe 2 i
A, exptment (4.), deins mefne

ey que home dott utlager celuy

e ¢ff appelle
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N D fora™much as it hath been
ufed in {ome counties to outlaw

perfons being .appealed of command-
ment, force, aid, or receipt within the
fame time that he which is appealed

. de fait: purview efi et for the deed, is outlawed; it is pro-
Hmf:ldg ter le roy, que null ne feit  vided and comunanded by the king,
T / | that

. | utlape P



182 Wellm. primer. Cap. 14, |

wtlage pur appst’ﬁ de conunandement, that none be outlawed upon appey| of
forces aidey on de veceiptment, jefeue a commandment, force, aid, or receipt,
tawnt que lappellce del fait (5) foit until he that is appealed of the e
aftaint (6),1/int que un nrfme ley foit  be attainted, fo that one like law e
de aon per fout la terre (7), mes celuy ufed therein through the realm: pe.
guswntl appeller, ve leffa pas pur ceo de verthelefs he that will {o appeal, tha
attacher fon appeley al procheine coun~ not, by reafon of this, intermit or leave
tie (8} Wers ceuxs auxibien come Vers off to commence his appeal at the neyt
Ies appelles dine fart: mos lexigent dz  county againﬁ' them, no more tha
enx demurge (Q) tanque les appellees de againit their principals, which be 2.
faii forent attaints per utlagarie, ou pealed of the deed; but their exigent
autcrment. {hall remain unttl fuch as be appealed

of the deed be attainted by outlawry,

or otherwife.

Utlage, utlagatus, exlex. Utlagaria, exlegalitas, Vide Lam. inter leges Ed. Confefl. eap. 4&
s. Past of the Inft. ca. Appeals. Unaneime ley. (9 Rep- f. 119. Plowd. 97. 2 R. 3,21, gH.7,
19. 20 Ld. 4. 7. 7 B. 4. 36, Fitz. Coron, 10. 12. 33. Raik. pla. f. 42. 47, 48.)

5 Pastof the FHere ave acceflaries divided into two parts, wiz. to acceflari
11“;;- ha};”f’m“‘ before the fa&, and to acceflaries after the fact.
puail et Accs Againe, accefiaries before the faét are divided into thre

branches: De C‘am;vm?;a’t’mwzf,farre, £f aid; acceflaries after the fat
is only by recitement,

{1) Cw:m:mz.:z’fmmzh] Prez’fej;tzmz.' Under this is underftood all
thofe that incite, procure, fet on, or f{tir up any other to doe e
faét, and are not prefent when the fa&t 1s done.

(2) Force.] Fortia,isa word of art, and properly fignifieth the
furnithing of a weapon of force to doe the fadt, and .b}f force
whereof the fa&t 1s committed, and he that farnifheth it is o
prefent when the {a¢t is done: for thefe two words, grecepium, ¢

Bra&. Y. 3. fo.  fortia, heare what Braéton faith, Ub: fadtum nullum, ib6i fortia mildty |

L0 Ly, MEC pracepiam nocere debet.  And againe, Fulnus, fortia, et pracy:

'}mn_'_ c;.b;. ) 2usty Qenerant unicrem fadlum; non ¢ffe vulnus forte, ﬁ non aajug{,ct

Y o13. Jortias nec wulnus. nec fortia, nift praeceptum pracelfifjet : and iamﬁ- _

ae a2l 2. }11;4’:5 in a large {enfe 1s taken for any that is accellary before th¢
alt,

Viesa,lietec. 290 Ef potefl quis corporaliter occidi, falle, et lingua, 1
(3) dide.) Auxilium., Under this word 1s compreher}dﬂd i
petions counfelling, abetting, plotting, affenting, confenting, an
cnzouraging to doe the a@, and are not prefent when the 2t 15 |
done; for if the party commanding, furnithing with weapon, ¢
aiding, be prefent when the a& is done, then is he principail
[ 183 ] (4) Refceitmeni.] This is underflood after the faét done, chat 15
Byit.ubi fupra.  when one knowing the felonie doth rcceive the felen, and ”0;
onely conceale his offence, but favour and aid him, that he be fe
knownz. Lo
In the preamble the mi(chiefe is recited, that before this ?&]1“
{dme countries it had been ufed to outlaw acceflaries withip t¢
fame time, that the principall was outlawed. lereitisto bt’.{“:d
derftood, that in thofe daycs moft appeals of death, &c. Wer uae
by bill in the county before the coroner, in which bill of 1‘~F’1Pewd
the appellant doth make a diftinétion betweene the prmclpa] o

: A eales
a3 Eoa. 17, the acceflary. And therefore this a&t is intended of app ccd
1%, 34« J- - comimch
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Cap. 14. Weftm. primer.

commenced by bill, for in the appeale by originall writ, both prin-
cipalls and acceflaries are gencrally charged alike, without any
dillinétion, who be principalls, and who be acceflaries, untill the
plaintife maketh his counte, and therein he muft diftinguifh them;
but if the defendants in {uch an appeale, where fome be principals,
and fome acceflaries, make default, the appellant before the ex-
iccat ought to declare, to the end it may be knowne who be prin-
cipals, and u:*ho be acceﬁ‘arie:s, and to take :che exigent on_ely
againft the principals, and continue the plea agaiaft the acceflaries,
untill the principals be attainted; for if the plaintife thould pray
an exigent againit them all, he is concluded afterward to ¢harge
anv of them as acceflaries.

This a&t was made in athirmance of the common law, and it doth
not hold onely in appeals at the fuit of the party, but 1n indiétments
2o at the fuit of the king : for it 1s an ancient and fundamentall
masime of the common law, juri non ef confonum, qued aliguis ac-
coforing 1 curia vegis convincatir, antequam afz'?ui.r de facdlo fuer’ at-
tizitus @ vet if the acceflary will, re may pray proces againft the
engnue!t before tne principall be attainted, for guelibet poref? renun-
aare juri pro _je 1utroducto.

(5) Fopowe lagpullce del fait foit attaint.] 1f the principall wage
battatls, and 1s {laine 1n the field, yet he is not attainted, but the

1873

The difference
between an ap-

peal by bill and

by writ,

7 H. 4. 31,
NUIE-

Declare before
any appecarances

ngﬂldl

S . 3. judgm-
225. 3. part of
the Inttit. Hic

judeement mouft be, that he was vanquithed in the field, Zdzo con-
fideratum, quod fuf” per coll', &3¢,  And this was agreed by the
Juatces, for otherwile in this cafe the lord fhould have no eifcheat,

cap. 14, fO. 353

nor any outlawrie could be fued by the appellant againft the
accef{arie.

Our alt fpeaketh appellee 1n the fingular number; vet in an ap-
peale brought againft two as principals, and againft another as ac-
coflarie to them, in this cafe both of them rmuft be attainted be-
fore the acceflary be outlawed; and if one of the principals be
found not guilty, the acceflarie is difcharged, for the plaintife made
him acceflary to two, and therefore he cannot be found acceflary
toone. But where there be divers principals, the appellant may
have his appeale againft any one of them, and make the acceflary
acceflary to him only, if he will, for the felonie is {feverall, but the
appellant cannot have feverall appeals of one death.

In cafe of poy{bning, albeit the delinquent be not prefent when
the poifon is received, yvet 1s he principall, and fo the principall
and acceflarie may be both abfent.

. 1t 1s to be obferved, that in the higheft offence, and loweft in-
Jury, tiere are no acceflaries, but all be principals; as in treafon,
petit larcenie, and trefpafic.

And in one cafe of felorie all be principals as well before as
after, though they be abfent at the doing of the felonie; but that
5 {pecially provided by the ftatute of 3 El. 7. cap. 2. of taking of
Women againft their wils, &ec.

(6) Sozt attaint.] 'T'hat is, have jadgement in cale of felonie
for the felonie; for if the principall be conviét by verdié, and
E;i?:&h his clergie; or if the principall upon his arraignment
acceﬁ'ae'thF felonie, and before judgement obtaine a pardon, the
attaint::.i]e 1s thereby difcharged, becaufe the principall was never
dic bt s our {tatate fpeaketh; and fo it 1s if the principall *
hete FC _}Edgemcnt, or upon his arraignment ftand mute. And
s ai€s have been according to this declaratorie alt well re-

» Wherein there had been great variety of opinions I
P 2

g0 affl 2 5, 7H.4.
30. I’l. com. g9,

Li. 4. fo. 47.
VVaits cafe, &
fo. 44, 45-

Vaux cale,

Vaux cafe, ubi
{fupra.

2 H. 7. cap. 2.
2 E.3.27. 5Lib.
ail. 5. 13 afl. 14.
22 E. 3. coro.

2 60, 7 H. 4.. 16.
26. 10 H. 4. 5.
11 H. 4.93.

3 H.7.1. 3H.7.
coron. §513.

4. E. 6. coron.
BI‘- 134--

Li. 4. fo. 43, 44.
Eyres cale, &
Libithes cafe.
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Weftm. primer. Cap. 11,

If the principall be erronioufly attainted, yet this erronious at.
tainder is within this act, for the acceflary fhall'not take advantage
of the erroi, but the principall onely.

And ncte, that the attainder of the principall muft be in the
fame fuit where the acceflary is alfo to be put to anfwer; apg
therefore 1f the principall be attainted of murder at the kings fui,
and after the wife bring an appeale againft the principall and ac.
ceflury, the principall plead the former attainder, the acceffary
fhall not be put to anfwer, and yet the principall is attainted.

The experience and courfe at this day is, and warranted by good
anthority and reafon, that if the principall plead not guilty, the
acceflary fhall plead not guilty alfo, and may be tryed by one in-
queft; but the charge of the jury is, thatif they find the principall
not guilty, they fhall find the acceflary not guilty alio; and this
1: for advancement of jultice ; for if there were no procurers be-
fore, nor any receivers after, there would be fewer principals,

Dut if the prineipall plead not direttly to the felonie a plea to
bar the plaintife, as auterfvits attaint, or wnques accouple, or the like;
there the acceflary fhall not plead untill that plea be determined:
and {o if the principall plead a plea to the wiit, the acceffary fhall
not be driven to anfwer untill the plea be determined.

For this word [attaint] and of atrainders in deed and 1n law, fee
the firfl part of the Inftitutes, {fe&k. 747.

(7) Lfint que un mefine lcy foit de ceo per tout la terre.} Thisis
the honour of the law, when all the courts of juflice through the
whole land, in all cafes pronounce the law zanguan nno ore, which
this branch doth aime at in this particular cale, and ought to be
obferved in all other cales; Jex wno ore cumnes alloguitur.

(8) Dartacker forr apprale al procheine countie.] "L'hat is, to com-
mence his appeale before the coroner at the next countie,

(0) Lexigent de eux denurge, &c.] So much hath been faid as
may ferve for the expofition of this at, the refidue fhall be handled
in the treatife of the pleas of the crowne, Sce the third partol
the Infit, #4&7 fivpra.

C AP, XV,

j‘i T pur ceo que ifcaiiitsy et aitters
(1) quens cunt prifes et retenus

b prifon gents retles de felonie (2)
et | mcint foits ount leffe per replevin
'cs geutsy quenx ne font iy replevifables,
2l oul delenus en prifon ceux queux font
veplecifables, per enchefon de gaign’
vos unsy ot de grever les auters, et pur
cee qre avant ces beures ne fuit my de-
termine (3) [cortainment queux gentes
furffent replevifables (4), et quets non,
forfpres ccux queux fuiffent prifes (5),
ey mort de bome (6), ou per conumande~
ment le 10y (7)s cu de les juftices (8),
(174

b,

A ND forafsuch as fheriffs, and
other, which have taken and
kept in prifon perfons detected of fo-
lony, and incontinent have let out b}w
replevin {uch as were not replevifable
and have kept in prifon {uch as wer
replevifable, becaufe they would gain
of the one party, and grieve the other
and forafmuch as before this time X
was not determined which I‘Cr{l{’}”i
were replevifable, and which not Ll:c
only thofe that.were taken for t :
dcath of man, or by commandmento

- » » o ]1G
he ki uftices, or for ¢
the king, or of his } O vel;



Cap. 15,
ou pur la foreft (9): purview of, et

per le 79y commande, que les prifoners
queUX fomt avant utlages (10), ¢t ceux
queux eyent Joiyure la terre (11), pro-
wours (12), et ceux qucux font prifes
ove mainer (13), € cenux queux ount
debrufe la prifon le roy (14), larons
apertuent efcries et notories (15), et
ceuy que font appelles des provours ran-
gue come les provours font en wvie (fils

ne foient de bone fame) (10) et ceux

gucnx font prifes pur arjfon ﬁ/miaz{umt
fuit 1 17)y 0u pur faux money (18 ), ou
fauxer le feale le 70y (19), o excom-

MERge prgﬁ: pe’r priﬂr’ le-m_’ﬁ;z:é (20),93
pur appiert melverft (21), o1 pur trea-
fon que touche le roy (22) wmefine, ne
Jirent en nul maner replevifavles per le
common bricfey ne fans bricfe (23): mes
cenx quenx font endites de larceny (24.),
per enquefls des vifconts,ou des bailifes
(25 ) prifes de lour offices, one ver legier
[ufpebtiony ou pur petit larcenyy que na-
mount oufler le value de x11. denier sy fils
ne fotent rettes dauter larceny devant
cel heurey ou rettes de receiptment coos
laronsy ou des felonsy ou d2 commaunde-
meinty ou de la forcey ow del aide de le
Jeliny faity ou wettes dauter trefpaffe,
pur le quel un ne deit perdre vie ne
membery et home appell’ de provour puis
la mort le provour, fil ne foit apert laron
tferie, Joit deforines lefle per ﬁ:ﬁ/ﬁnt
pleving devant le vicont (26), dont le
vicont votle refpandre (27 ), et cea fans
tien doner (28) de lour biens pur la
Pevin,  Et fi le wicont ou auter leffent
per Pfe:;z':z uZ’, que ne faf! )‘eﬁfevgf'fbfe
(29)s /i ceo Joit wviczuuty conflable, ot
auter bailife de fee que eit gard de pri-
s (30), et de ceo foit attaint, perdr’
le fee et baillie a tonts jours. Kt fifoit
fouth-vicomnt (31)sconflabley ou bailife,
o .ff*’ff!y qie ad tiel fee pur garder les
Prijonsy et ait cco fait Jans la volunt for
leignior on aquter batlife que ne foit de
Jees eit lenprifomment de 3. ansy et fait
nt ale volunt le roy, Et fi ul’ de-
Ferge 183_ prifoners replevifables, puis
que I Prijuncr eit offte [uffifant ﬁ:erty}
;

Weftm. primer,

183

foreft; it is provided, and by the king
commanded, that {uch prifoners as
before were outlawed, and they which
have abjured the realm, provors, and
{uch as be taken with the manour, and
thole which have broken the king’s
prifon, thicves openly defamed and
known, and {fuch as be appealed by
provors, fo long as the provors be
living (if they be not of good name)
and {uch as be taken for houfe-burn-
ing felonioufly done, or for falle
money,or for counterfeiting the king’s
{eal, or perfons excommunicate, taken
at the requeit of the bithop, or for
manifeft offences, or for treafon touch -
ing the king himfelf, fhall be in no
wife replevifable by the common writ,
nor without writ: but fuch as be
indicted of larceny, by enquefts taken
before {heriffs or bailiffs by their of-
fice, or of light fufpicion, or for pet-
ty lurceny that amountcth not above
the value of xud. if they were not
guilty of fome other larceny aforc-
time, or guilty of receipt of felons,
or of commandment, or force, or of
aid in telony done; or guilty of {fome
other trefnafs, for which one ought
not to lofec life nor member, and a
man appealed by a provor after- the
death of the provor (if he be no com-
mon thief, nor defamed) fhall from
henceforth be let out by fufficient
furety, whereof the fherift will be
an{werable, and that without giving
ouzht of their goods. And if the
{heriff, or any other, let any go at
large by {urety, that is notreplevifable,
if he be fherift or conftable or any
other bailiff of fee, which hath keep-
ing of prifons, and thereof be attaint-
ed, he fhall lofe his fee and office for
ever. And if the under-fheriff, con-
ftable, or bailiff of fuch as have fze
for keeping of prifons, do it contrary
to the will of his lord, or any other
bailiff being not of tee, they fhall haye
three years imprifonment, and make
fine at the king’s pleafure. - And if

P 3 | any
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;! ferra en le greve smerey le roy (32). any with-hold prifoners rcpicvifable,
£t [l prent lorire pui [y deliverer after that they have offered f{ufficient
v

(33, ¢ rendra le dewlle aw prifoner, at {furety, he ihall pay a griev_ous Amer-
cifenint foria en Iz miccve mercy le roy. ciament to the Kkin gs and 1If he take
Tie Fuubus levatis. 27 E. 1. cap. any reward for the deliverance of {uch,
13, he fhall pay double to the prifone,

and alfo {hall be in the great mercy of
the king.

Car, Itin. Vet Aag, Cha~. r5¢, 27 E. 1. cap. 3. 23 H. 6. cap. 10. Pl. com. 67. (1 Rl

Y7 4. 1020 2B Javo. Mainpiile, 11. §6. 73. Fitz. Mainprite, 1. 30, 40 Bro. Mainprife, 54, 57,
fi, 6o, 73 ~S. g, o1 Rep. 2n. Bro. Main. 0. 9. 19. 22. 3Ce. 43. 50; 51. 53 534 63, 04 73 1,
(,}..'E (:'.T. g Bhki‘:ﬂl‘. 3:8. '3 EU'L].}F- 11 31 :’.7 Ed- g ﬁ:ltl I. Coe 3! 3 H'l Tl Ce 3- 1 & p ljht & I"II.
<, 13-)

(1Y Fiftounts et antres.] That is to fay, fheriffes and gaolers
that have cuftody of gaoles, fo-as this aét extends not to any of the
kings juftices, or judges of any fuperiour courts of juftice; mf,

[ 186 ] for that they being fuperiours are not comprechended in the generall
1.b. 2. 1o'. 45, words, as often have been obferved. 2. Queux ount prifes ou retty-
Madeb. ¢.19.28. 0 2y foners, which judges doe not. 3. Becaufe in thole dayes

prifouers were commonly bailed by the kings writ de bomine repleg,
and then alfo by the writ de odzo ¢t atia, both which were directed
to the fheriffe.

And here itis proved, that it is an offence as well to baile a man
not bailable as to deny a man baile, that ought to be bailed ; and

Brit. fol. 4.5, the reafon is yveelded wherefore the fheriites and others did fo of-
faad, becaufe they would gaine of the one, and grieve the other,
==, either for avarice, or for malice.

(2) Gents reis de feloiny.] In thofe dayes felony comprehended
in it as well treafon (as in this chapter it appearcta) as homicide,
vape, or burglary, robbery, arfons, and all larcenics and tbefts;
for the word and fignification, fee the firft part of the Inflatutes,
felt. 745. ‘

*or the word (3) Awant ces beures ne fuir detzrmine, &c.] Here 1s another
reolevifab 2, fee  milchiefe recited, that it was not certainly determined, what peo-
Muarleb. cap. 28, ple were replevifable, and what not, within the generall words of
E’:WR F{f’i the writ &z bomine repleg’, viz., Pro aliquo alio retto, quare ﬁcfﬁfﬁ’ﬂ?ﬁ
(%0 BEAE T onluctudinem regni non funt rveplegiabiles. _

(1) Ef quenx homes fuer’ replevifables.] This word [replevifable]
proveth, that this ac intendeth what perfons were to bq_l'eplﬂ’lﬁd
by the common writ 4¢ bomine replegiaido, which was direted to

BIalb. ca. 28, the fheriffe under whofe cuftody the prifoners are, and of whom
Regzik. ©.N,B.  this alt {peaketh, and fo it appcareth by the Regifter: and re-

249, plevv, or plevy is applied to the fheriffe to take pledges, and b‘q.‘lle
to the higheft courts of record. And the writ 4 MAnUCApHDe
dircited to the flieriffe is grounded upon this aét, 1n which Wit
nct onely replegiar’ but manucapere alfo 1s ufed.

Regift. v7. & (5) Faorjpris cenx queux fucr’ prifes pur mor? de home.] Here our

cg '
33 Br‘“'rl,' 3. a&t firft fetieth downe what perfons were not baileable for certan
21. 154. [leta,

il 2. can. 2. offcnces by the common writ de boming repleg’, and EheYub;éI;
Liitton, fo 71, number foure. But by the auncient law of the l_and in & he
H4. 43 ¥, 3. of felony, if the party accufed could finde fufhicient fureties, 1
Covam Rege,  was not to be committed to prifon, guia m}'rgr;ﬁmala manfio

- A » - . . 1 0'
Rot. 119, but afterwards it was provided by parliament thatin cafe gfic?dﬂ
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micide the offender was not bailable, for fo Glanvill-faith, fz oz-
vibus antem placitis de felonia folet accufatus per plegios dimitti, pree-
rerquan: Ui placito de bomicidio, ubi ad terrorem cszter ﬂatz;.emm ej_/z‘.

(6) Pur mort de bome.] 'The death of man 1s {fo odious in law,
shat, (as is abovefaid) by the common writ de bomine repleg’, neither
Principall nor acceflary was replevifable. |

(7) Per maundement le voy. | Pur praceptum vegis.

i. # The king being a bedy politique cannot command but by

matter of record, for rex prezcipit, et lex preecipit are all one, for
che king muft command by matter of record according to the
law,
2. ® When any judicuall a&t is by any a&l of parliament referred
to the king, it is underftood to be done in fome court of juitice
according to the law. And the opinion of Gafcoine chiefe juftice
1s notable 1n this point, that the king hath committed all his power
judiciall to divers courts, {fome in one court, fome in another, &c.
And becaufe fome courts, as the kings bench, are corauz rege, and
fome coram jufliciariis, therefore the act {aith, per maunndement le roy,
and the next words be, o de_fes ju/tices.

Huffey chiefe juftice reported, that fir John Markham faid to
king L. 1. that the king could net arreft any man for {ufpition of
ireafon, or felony, as any of * his fubjects might, becaufe if the king
did wrong, the party could not have his a&ion: 1f the king com-
maund me to arreft a man, and accordingly I doe arrelt him, he
fhal have his adtion of falfe imprifonment againft me, albeit he
was in the kings prefence; refolved by the whole court 1in 16 H. 6.
which authority might be a good warrant for Markham to deliver
ais faid opinion to K. 4.

The words of the {tatute of 1 R. 2. cap. 12. are, S: won gue i/ joit
pr bricfe cu auter mauwndement le oy 3 and it was refolved by all the
jedges of Eugland, that the king cannot doe it by any commande-
ment, but by writ, or by order, or rule of fome of his courts of
juttice, where the caufe dependeth, according to law.

Dcotivus rex de aliquo contemptu [ibi illate, alium judicem in regno,
giam in curia fua, habere non debet. ¥Vide Wlarleb. cap. 1.

And Fortefcue fpeaking to.the prince to inftruét him againft he
thould be king, faith, Melixs enim per alios, guam per teipfum judicia
edi' s, quo, propria ere nullus regum Anglice ufis off, et tamen fua funt
it judicia repui, licet per alios ipfa veddantur, ficut et judicum oliug
Jouientias Fojapbat afferuit cffe judicia Dei.

.ef&;:d BiaCton faith, Nibil aliud poteft rex, ¢, quam quod de jure
pile.d, " _

S0 as, zaundement le roy is as much as to fay (as fome affirme)
as by the kKings court of juftice; * for all matters of judicature,
and proceedings in law are diftributed to the courts of juftice,
and the king doth judge by his juftices, 8 H. 4. fol. 19. & 24 H. 8.
¢ap. 12. and regularly no man ought to be attached by his body,
b{lt either by proccs of law, that is (as hath beene faid) by the
NZs writs, or by indi@ment, or lawfull warrant, as by many adts
of parliament is manifeltly enafted and declared, which are but
¢Xpolitions of Magna Chartay and all {tatures made contrary to
Magra Charsa, which is lex tervee, from the making thereof unull
..J,':z L. 3- are declared and enated 'to be veid, and therefore if this
Lo Wy, concerning the extrajudiciall commindement of the
"z be againg Magna Charta, it is void, and all refolutions of

Py judges
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judges concerning ths commandement of the king are to be .
derftood of judiciall proceeding.

(8) Ou de les juftices,] Upon any caufe, whereof they are
judges, appearing to them.

(9) Ou par la foref.] And all thefe foure are particularly ex.
cepted out of the common writ de bomine rcplegiando, that the fhe.
riffe in his county court, which is not a court of record, fhall not
replevy any of thefe foure that are committed ; for example, though
the party be committed by the perfonall commandement of the
king, albeit the commitment be unlawfull, yet the fherifte fhall
not deal therein by the writ de bomine replegiande, burt the {uperionr
courts at Weftm. upon a babeas corpus, &5c. fhall doe juitice to the
party in all thofe foure caufes; fo as Stamford, being well con.
fidered, impugneth not in any fort this opinion, for his opinion
extendeth only to the county court upon the writ de homine riple-
giarde, and not to the {uperiour courts. ;

But fince we had written thus much, and pafled over; fee the
Petition of Right, awno 3 Caroli regis, refolved by the king, the
lords {piritaall, and temporall, and the commons in full par
hhament.

Now this aét doth provide, that thefe prifoners hereatter follow-
ing {hall not be replevifable neither by the common writ (that 1s
the writ de bomine repleg’, nor ex officio (without writ) by the fhente
or other gaoler, and they be 13 in number, and all thefe 13 are
excepted out of the faid common writ by the faid generall words,
viz. Vel pro aliquo alio retto, quare fecuzndum confuetudinen regur non

Junt replegiabiles.

(10) 1. Perfons utlages.] Perfons outlawed are attainted in law,
and therefore * are not replevifable or to be bailed : for1f a man be
arraigned of homicide, and plead not-guilty, and is found guilty,
and for difficulty of clergy is reprieved, it was refolved by the
juflices, that he was not bailable, for the intendment of the law
bails 1s, Liuwod flat indiffercnter, whether he be guilty or no; but
when he 1s conviét by verdi@ or confeflion, then he muft be deemed
1n law to be guilty of the felony, and therefore not bailable at all,
a fortiori, when the party is attainted'in law. ” o

And herewith agreeth Braélon, Nec funt il qu azlpaéihs fnvent
untur, per plegios dimittends, €&c. And vet if the party upon the
cap. utlag’ plead mifnomer, or alledge error, &c. he miy be
bailed. :

(11) 2. Queux cient forjure.] 'They be alfo attainted upon their
owne confeflion, and therefore not bailabie at all by law.

(12) 3. Prowonrs.] 'The reafon wherefore provours or appro-
vours be not bailable is, for provours doe firlt confeile Ehe felony
to be done by themielves, and therefore they are not bailable, be-
caufe it appeareth that they be guilty of the falt. ' —

(13) 4. Ceux queux font prifes ove le mainer.] For m this cal¢
non_flat indifferenter, ns hath been faid, whether he be guilty or no
being taken with the maiuer, that is with the thing fiolne, as 1'{""8;'&
in his hand, aunciently callecd handhabbend ; the like is auncienty
called backberend, as a bundle or fardle at his back, which B”‘T
ton ufeth for manifelt theft, furtwn manifeflun, and fo ot
Britten. | 2R
" (14) 5. Cenx queux ont debrufe la prifon le ray.] Here be

cffences: 1. His breaking of the prifon ; for it 1s PFCfpmed’ he
3 o |
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he that is innocent will never break prifon: and 2. his flying

Quia fatetur facinus, quz judicim{: Sfugit, |

(15) 6. Larons apsrtmtfnt {E’ﬁ'?‘fﬁ’! et ﬂatorw:.] Felons openly known
.nd notorious are not batlable.

(16) 7. Ceux quenx jont appelles des provours tanque come les pro-
wours_font en vie (filz ne foient de bone fame.)] ‘The appeale of the
approver is fo-cible againit the appellee, becaufe the approver
confefieth himfelfe gumilty of the fame felony, and thevefore it ferveth
in parure of an indi¢tment againft the appellee, fo long as the ap-

~prover liveth, unlefle the appellee be of good fame. But yet the

generall words doe receive qua'ification, for albeit the prover be

alive, vet if the approver waive his appeale, the appellee fhall bee

! bailed, if no other appeale bee againft him.

L (17) 8. Ceux gqueux jJont prifes pur arfon, felonionfment fait.]
Burning of houfes, &c. was felony by the common law, as it ap-
| peareth by this aét, and by our auncient authors, wiz. (Glanvill, the

b Murror, Braéton, Britton : and Fleta f{aith, §: guis wdes alienas ne- 1. cap. 2.

| quiter et ob inimicitiam wel preda caufa tempore pacis combufferit, et Mirror ca. 1

L inde convicius fuertt, e, capitali debet jententia prniri.  And this E)SA ;

| feenicth to b: the law before the conquelt: 2 fncendiariis capitis Bfa&ff;f?ﬂ
pena cffo.  And againe, ® Saue guidem telforum excifiones et incendia, §13. )

b aeria conipiiationes, caedes manififle, dominorumque preditores fielera Brit. fo. 16. 39.

} junt jure humano inexpiabilia.

16 E. 4. 5.

23 E. 3. 42.

Lib. 1. fo. 294
Alex, Powtlers
cafe,

Glanv, 11, 14. &

Fleta, li. 1.<. 35.
(18) 9. Ou pur faux money.] 'This appeares to be treafon by the
f common law.  Glanvill, lib. 14. cap. 7. Braton, hb. 3. fo. 118.
p Britton, fol. 16. Fleta, lib. 1. cap. 22. Mirror, cap. 6.
K Preterea aurem flatuimus, ut unus per cmnem ditionem nofiram atque
¥ 100 fit ninmus, eumque memo extra oppidum cudito, atqui [7 moneta-
 rurum quifgs nummos corruperit, e marus feelere violata preacciditor.
§ Sce the third part of the Inftitutes, in the expofition upon the fta-
§ tue of 25 E. 3. ¢. 1. of T'reafon.
8 (19) 10. Ou fauxer le feale ic roy.] This was alfo treafon by the
j common law, as 1t appeareth by the {aid ancient authors.
j  And both thefe were declared to be high treafon at the common
& law, by the ftatute of 25 E. 3. cap. 1. See more hereof in the third
§ part of the Infii. Réiﬁt/}rtz.
(2?) 11. Ou excommenge prife per prier del evefque.} 'That 1s, he
§ that is certified into the chancery by the bifhop to be excommuni-
E cated, and after is taken by force of the kings writ of excommuni-
| 40 caprendo (which 1s {o called of words in the writ called a S7g-
| mpcavit ) is not baileable, for in ancilent time men were excommu-
 ricated but for hervefies, propter lepram anime, or other hainous
| Cules of ccclefiafticall conufance, and not for fmall or petie caufes ;
f 27d therefore in thofe cafes the partie was not baileable by the
1herlii{‘e, or gaoler without the kings writ: but if the party offered
¥ fulficient caution e parends mandatis ecclefiw iz forma juris, then
fould the party have the kings writ to the bithop to accept his

| cution, and to caufe him to be delivered. And if the bithop will

| :?ttg?dhto the fheriffe to d?liver him, ther{ (hall he have a writ out

o Chancery to the theriffe for his delivery: or if he be ex-

F eccle ﬁm&{;z}ted for a temporall caufe, or for a matter whereof the

e ki; icall court hath no conufannce, he fhall be delivered by
188 Wit without any f{atsfaction.

(2:) r2. Ox par apert matvei?.] Or for open or manifeft of-

H fences.

10 E. 4. 14.
1t H. 7. 1.
2 Inter leges
Ethelitani.

[ 189 ]

b Int’ leges Ca~
nuti.

Int. leges Ethela
itani regis.

Bralt. 1.4.f. 408,
40g. Flet. li. 6.
cap. 44. Regift,
F.N.B. 63- &Ce
Doct. & Stud.

l1, 2. cap. 32.
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fences. Tor, os hath beene faid, baile 1s guando Rat iundifiray,
and not when the offznce is open and manifeit. ' ’

Brit. fo. 730 (22) 13. Ou pus treafon que touche le roy.} Britton, who vy,
after this {tatute, fuith, Quenx for: replevifacles, et queux non, avan
dit in nous flatutes. Et oufler ceo ne font my veplevifalbles endity
appealcs de compaffement de noftre mort, ﬁcame defuis efl dit, ne cen gic
Sont prifes per judgement de mous juflices, {Tec.

For by the common law a man accufed or indicted of high tis.
fon, or of any fclonie whatloever, was bayleable upon good furey;
for at the common law the gacle was his pledge or furety tha

Glinvlizs c.r. could find none.  And this appeareth by Glanvill, who fith, J

& 3.40Mlp- 33 g accufatur, ut proedixivis, ger plegios falwoes et fecuros folot aity
chiari, aut fi plegics non babuerit, in carcercm detrudi: fo asamy
by the common law was baileable for any offernce, untill he wer
convicted : and this feemeth to be the old law of the land befor

Int. leges Ethel= the conqueft, wiz. fngenuus quifque jidejufores, qui enim ([t quand

dred. regis. i erimen woceinr (s fuum cuique 1ribuere quam paratiffinum fore fra.
Jrent, fidiffimos adbibeto.

(23) Ne faieat in nul manner replevifabics per le common bricfey u
fauns briefe.] "That is, the fheriffe fhall not replevie them by the
common writ de homine replegiando, nor without writ, that i
ex oficios but all or any of thefe may be bailed 1in the ling; |
beu:ch, &c. .

(24) Mes cenx queunx Jont endites de larcenie.| Latrocinium, o
qium, i. furtnm, tueft: and this aft divideth larcenie 1nto two
kinds: /c. grand and petit; grand larcenie 1s when the thing flole
is above the value of xi.d. oufler le walue de xii.d. as ous gt
fheaketh: and petit larcenie 1s when it is of the value of L
or under. And the things {tolne are to be reafonably valued, f.-.::r‘
the ounce of f{ilver at the making of this at was at the valeed

{ 100 ] v x. d. and now it is of the value of v.s. and above.
Regitt. 26q. Eft enim furtum de re magna, et ve parvai pro aLntate fati -

gl‘:té 1"}.1,1‘ ¢ %6‘ trocinio 12. deaariorum, et infra, nullus morte condemnetur, (e, ex pli-
ract. by, 2, 10a
3.

Yo, 171 ralitare tamen et cumulo modicorwm deliorum poteiit capitalis Jentiiia
Sy A5 L , . . . |
Rttt =2, az. geierari s And this is good law at this day, and approved by many

Forefeur co. 8. authorces.

> Eé %y Core. g“-ﬁi? (25) Per enquefts des wifcounts on ces bailiffes, &c,] Thatis 0
-t - TP I - . - - - ) - - - 1“‘I.*' f
406.415. 18l qio e in their tournes, or lords in their leets, or thofe thathav

4. 2T 40D 50,

v a8y, infangthiefe and outfangthicfe, &c.
camres s Rotaze Here our act {ctteth downe feaven kinds of offenders that may
16 .5 14, te bailed. )
1. Perfons indicted of larceny before the fheriffe, &co 7C this

Wegid, 83,268, 1s fo expounded by the Regifler, that they be .of good fame.
' 2. Linpriioned for light {ufpicion. kcre is added alfo, dum e
e beirae fama fuid. |

5. Lar petit larceny, which doth ‘net amount above the valie
ot of xii. d. if they be not charged with other larceny.
fﬁ’"E“E H fip- 4. Accufed for the recciving of thieves or felons.
" NLBL 249, . Or of commandement, force, or aid of the felonie done.
S (. Or accufed for other trefpafie, for which a man ought not 10
Neehit, uhy fap, bofe hie Gr} member, | - ’ L of the 2P
G et gs Or the appellee of an approver afier the deati ¢ :I‘.dﬁ’:

prover: and upon our alt1s the writ «¢ manuca Lione g0

which malceth mention theyeef, "
(25} UI:I-F
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(26) Soit deformes lefle per fuffifant plevin devant le wifiount.)

hat 15 to be underftood where the indi&{nent was taken before
he theriffe in his tourne, for there he was judge of the caufe, for
ther prifoners could not b? bayle wu‘nogt wrii: and if the ﬂwr:_tﬁ'c
wing {ufficte nt furcgy offered unto hu‘n_, refufed to bayle him,
o hould have a writ de f;’:ﬂﬁf!ﬁ‘ﬂpf{a?e direéted to the fheriffe to
ake pledges of him; and if the bailiffe of 2 hundred (which 1s Bra&.1i. 3. fo.
ended of a fteward in a leet) refufed to take pledges of one 154« |
sndifed before him, the prifoner fhould hav_e had a writ de manu- ﬂRE?‘ﬁF‘: %3';‘63'
| op-icne to the fheriffe to take pledges of kim; and all this ap- ;3_9, 2c0.
aar-th by the wWrit de manucaptione. bBut {ince this time (to {peak F.NL.B. ubi fup.
fonce for all) this writ of sanucaprione 1s taken away by the ftatute
dof 23 E. 3.
E The fatute of ¥ & 2 Phill & Mar, concerning baylement by 1é&2Ph.&M.
bi0lices of neace, hath relation to our act, which hath made me the ¢ 13- 2 & 3
Honger in explainirg hereof.  And fee the ftatute of 2 & 3 Phil, & £, & M. ca. xo.
E Mar, concerning that matter.
8 (27 Por Jufficient plevin dont le wifcount <woille re/ponder.] 'T'hey Vide cas 10, 8
Ewhich rale piedges, ought to take {uflicient pledges, for which 26
[ they will anfwer. _
t  (28) Lt ceo jans riens doner.] For neither the fheriffe, nor other
fof the kings officers could take any thing for doing his office.
 Vide cap. 20.
s (20) £t /1 le wifcount ou anter leflent per plevin ul que ne foit
R tivijable.] Ouw auter. 'I'his 1s expounded by the words following.
g (30) O7 ceo /oit wifcount, ccfgfi‘aéfe, o auter bailife de fee que €if
Riand de prifoners.) So as at this time there were fheriffewickes in
B ice,and contiables and bailiwicks in fee, which had the keeping of
prifons: thefe being attainted of letting to baile of any prifoner
g not bailcable, thould lofe the fee and bayliwicke for ever: and upon
g olice found, the king fhould have the inheritance of the office in
B um to be grantable over.
(31) £z f7 foit fouth wifconnt, &c.] Here it appeareth, that under- [ 191 ]
fieritfes ave of greater antiquity, then fome have furmifed.
| Note, the a@ of the under-fheriffe or other under baylic without 39 H. 6. 32.
 the affert of his fuperiour is no forfeiture of the fee, or bayliwiclg ¥or this fee the

. taf his luperiour, though in many other cafes the {uperiour fhall ﬁitu{ii%ini
mbwer for his deputie, Vie* & Clerices,
(32) Lt Al detcine les prifoners veplevijables puis que le prifoner it Vet Mag.Charr,
cifre Jalifeist furetie, il Jerra en le greve mercy le vey.| Here 1t ap- 159 160,
Peareth, that to deny a man plevin that is plevifable, and thereby Vet. N.B. fo.

j df:&:ainr: hun in prifon, is a great offence, and grievoufly to be 4°
§ Punilhed, .

ﬂ (33? Lt fr il prift louer pur [uy deliverer.] And if the fheriffe,
0 faie any reward for his deliverance, the party fhall recover
_: “uble the vajue, and allo he ihall be in the great mercy of the
| knzg. Vide cap. 26.

bﬁf‘h*ﬂl‘e be many ftatutes made fince our a&, that doe prohibite
g " OF mamprife 1n very many cafes, .and alloweth the fame in
- m:";“}’ other, which tend not to the expofition of our att, and doe
. ﬂh?ng‘to another treatife, and therefore we omit to fpeak of them
”L tirther in this place.

. vee the flatate of 1 I, 4. cap. z. that upon all prefentmentsand 2 E. 4. ca. 2.

b I m . o (3 : 1
fditments talken before any fheriffe or other in their tournes,
leets,

-
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lcets, or law-dayes, they fhall have no power to attach, arreft, or
put in prifon any perfon fo prefented or indilted, but that the fe. §
riffe fhall deliver all fuch prefentments and inditinents to the juf. |
tices of pcace at their next {effions.

CAP. XVI

E N drost de ceo que afcurn gents par- I N right thereof, that fome perfons |

nount, et prendre fount les avers take, and caufe to be taken, the
des autersy et les chafent hors del coun- beafts of other, chafing them out of }§
tie ou les avers fueront prifes: pur- the fhirc where the beafts were taken;
wview effy que nul deformes ne le face. 1t is provided alfo, that none from $
Et fi ulle facey, foit grevement rente henceforth do fo; and if any do, he §
folonque ceo que ¢ff contenue en les ¢f- 1hall make a grievous fine, as is con-
tatutes de Narleb. cap. 4. faits ex  tained in the {tatute of Marlebridge,
zemps le roy H. pier le roy que ore ¢ff. made in the time of king Henry, fa-
Et per mefme le mancr foit faits de ceux, ther to the king that now is. And
quenx parnont les avers a torty et queux  likewife it fhall be done tothem which
Jont diftres en auter fee, plus grevement take beafts wrongfully, and diftrain |
Joient puntes, ft le maner de trefpas le out of their fee, and-fhall be more
demaund. grievoufly punifhed, if the manner of
the trefpafs do {o requise. ’

Vide Flet. Iib. 2. ¢. 40. 30aff. 28, (1 H.5.3. 7H. 7. f. 1. c2 H.3.¢c. 4, 1 & 2 Ph. & M,
r, 2. Regift. 18313.)

This ftatute confifteth upon two branches: the firflt is a confir-

mation of the flatute of Marlebridge, cap. 4. and the fecond

branch is a confirmation of the ftatute of Marlebridee, cap. 2. & 1§.

where you may reade the expofition of them: Onely thefe dif

ferences I oblerve betweene them, that Marlebridge, ca. 4. {peak-

eth onely of diftrefles, and our a& {peaketh of all manner of

takings. Marlebridge prohibiteth diftrefles generally ; our a.&,

Vide Cap. Itin.  of beafts, and gocth no farther. Marlebridge fpeaketh of d.:
Vet. Mag. Char. treffes which he hath taken; our a@ which he hath taken, or cauled
fo. 155 to be taken. Marlebridge, cap. 15. excepteth the king aqd his
minifters, &c. which our aét doth not, but yet by conftruétion oi

13 E. 4. 6. law they are excepted, becaufe the king might doe it by his pre-
_ rogative. '

Fleta ubi fups This aét Fleta reciteth in this manner: Prowifun: eff gfmd ni fﬂ-"

{ 192 ] averia aliena capiens per fe, wel per fuos notos vel ignotos extra Oy

in quo capta fuerint, fugare prafumats Ec.

cAl
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CAP. XVIL

PU RVIEW c¢ff enfementy que fi I T is provided alfo, that if any from
ul deformes preigne les avers des henceforth take the beafts of
auters, of les face chafe en chaffell, on  other, and caufe them to be driven
ot forcelet (1), et tllonques dedeins [e into a caftle or fortrefs, and there
 clofe du cbcyz’eff, ou de forcelet les de- within the clofe of {uch caftle or for-
eign’ encounter gage et pledge, pur que trefs do withhold them againft gage
' Les qers ferrant ﬁfﬂmpmﬁmmt demandes  and pledges, whereupon the beafts be
per 0ifc’y ou per anter bailife le voy @ folemnly demanded by the fheriff, or
o fuit ded pl'y e vifc” ou le bailife prife by fome other baiiiff of the king’s;

 vue luy poyar de fon countie (2.), ou de
| [abail’y et voile affaier de faire de ceo
repl (7)) des avers a celuy que les aver’
prifey ou @ fon feigntour, ou as auters
b des homes fon feigniour quicunque queux
| font troves en Le l1eny ou les avers fue-
 ront enchafes. £t fi bome [uy deforce
§ adinques de la deliverance des avers,
u quel ne trove bome pur le feigniour,
B oupur coluy que les aver’ prife que re-
 [pugn’ et face le deliverance, apres ceo
§ e le feiontour, o parnoury per vifc’
R o per bailife, fevra admonift de faire
| ladeliverance, [1 foit en pays, ou pres,
b cula ou il purra per le parnonry ou
§ P r:fm‘fr.f des fees covenablement e:]fre
garme de faive le deliverance, fil fuit
| /s de cel pays quant fe prife fuit fait,
ttie face adongues mmaintenast les avers
| dfff'vfr_', que le roy pur le trefpas et pur
I (ffj])zte, f ace abate le £bt_2ﬂ8/f, ou le ﬁr-
B “etfans recoverie( 4) » ot touts les dam-
Wiges que le plaintife avera refceve de
Juavers, ou de Jon ga:nage difturbe (5),
Wen auter mnaner puis le primer de-
maund des avers Jait per le vic’y ou
Vb L bailife, luy Joient wreflores au
| ‘{f"wf'a de feigniour "ou de celiy que les
. ::;ri[:wr’ P{'if?’ | /;'!’ ert de quoy, et fil
b, f?f)’: ?E/Zpazgn le [ergniour quel
i a}) o 2 quel maner deliverance ./f?zt
e ceo que le vicount ou le qu{g“a
P CNUE pur la deliverance faire.
tfoit afcavoire, que laogu le vic’ dever”
Wereturne del briefe I baili
b oo efe le roy ou bailife
| Smeur du chaflell, ou le Sorcelet,
- QU

at the fuit of the plaintiff| the therift
or bailiffy taking with him the power
of the fhire or bailiwick, do affay to
make replevin of the beafts from him
that took them, or from his lord, or
from other, being fervants of the lord
(whatfoever they be) tnat are found in
the place whercunto the beafts were
chafed ; if any deforce him of the de-
liverance of the beaits, or that no man
be found for the lord, or for him that
took them, for to anfwer and make
the deliverance, after fuch timme as the
lord or taker fhall be admonifhed to
make deliverance by the fheriff or
bailiffy, if he be in the countrey, or
near, or there whereas he may be con-
veniently warned by the taker, or by
any other of his to make deliverances
if he were out of the countrey when
the taking was, and did not caufe the
beafts to be delivered incontinent,
that the king, for the trefpafs and de-
{pite, thall caufe the faid caftle-or for~
trefs to be beaten down without re-
covery; and all the damages that the
plaintiff hath {uftained in his bealfts, or
in his gainure, or any otherwife (after
the firit demand made by the fheriff or
bailiff) of the beafls, thall be reftoredto
him double by the¢ lord, or by him that
took thebeafts,if he have whereof; and
if he have not whereof, he fhall have
it of the lord, at what time, or in
w hagmanner the deliverance be made,
after that the fheriffe or bailift {hall

COIILY
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cu a anter a que returne de bricfe {e roy come to make deliverance; and it j;
apperty fi le barlife de cel [franchife 1e  to Wit, that where the {heriff ought
Jace Lo deliverance, puis qnre le vicount return the king’s writ to the bailifff
aver’ le retura’ a luy fait, face Je vi- the lord of the caftle or fortrefs, or gy |
count fon office fans delay ( 6), ct fur any other, to whom thc return be.
Javantdit peine. Bt per mefne le maner longeth, if the baiitt of the franchif
fait fart [a deliverance * per attachment will not make deliverance after thy
de pleint fait fuirs briefe, et fur msfme  the {heriff hath madc his return upt |
la peiize (7)) Et ceo face a enteirder  him,then {hall the therift do his office §
per tout lay ou le briefe le roy court. without further delay, and upon th §
£t fr ceo foit eit le marche de Gules (8), forefaid pains: and in like manner de-
g ailorsy la oule bricfe le roy ne couit liverance fhall be made by attachmen |
myey le 176y que ¢/t jafaeraz'gw SJetgnicyr  of plaint made without writ, and upon
it fra droi. (Q) a ceux queux pleindre  the {ame pain. And this 1s to beip- |
[ vondrsnt. tended in all places where the king’s |
* [ 103 ] writ lieth. And if thatbedoneinthe
marches of Wales, or in any othe
place where the king’s writs be na l.
current, the king, which is fovercig
Jord over all, thall do right there uno |
{uch as will complain.

(5= H. 3. ¢c. 3. 13 Ed. 1. {at. 1. ce 39. Regift, 55. 52 H. 3. ¢, 21.)

Uile Marlb. The mifchiefe before this a&t was, that in the irregular timeof §
s> M. 3. ¢a. 1. [J, 2, great men, when they took a diftrefle of the beafts of ther
tenants or neighbours, that ferved for their ullage or Lruibandry, §
to prevent the fi:cedy courflc of juftice, and to enforce the owners 3
of the beafts for neceflity to yeeld to their defire, would drive the §
beails into a cafile or fortrefle, and therc detaine and keepe them J
againft gages and pledges, {o as no replevy could be made accord- §
ing to the ordinary courfe of law; for that in cafe of a fubjecthe
could not break the caftle or fortrefle, but the (hediffe was tore- |
tourne averia elongata, and thereupon the owner was {0 Jofe the
uf= of his bealts of long time. But this act giveth remedy, that
the fheriffe taking with him the power of the county may make res
plevin, as by the body of th.e att appeareth. .
2. (1) Chlaye in caﬂa‘f 0iL CH ﬂrr:e.:’f!.] And fo it is, i he that diftrain
. chafe the dillrdfle irto anv other houfe, park, or other pluCCUf?
> h, the 1 e als ' : ce of thisalt
' ftrength, the fheriffe to malee replevin may by force of ¢
5. 5. fo. 51, g2. break the houfe, caillc, or fortrefle, park, or other place of flreagth
So-sines cafe. by force of this ad, at the {uite of a {ubject. .
ILLfor: 13;4%*44' (z)‘r Pur gue ies awers firroni /EJZE??ZJ%J?IEFHE'?H‘ :z’ezfmmfﬁ per ¢"/‘5’f’£i
gt 3 S*  auter Oailifs le roy ala jute del plaintife, lz «wifcont ou le bailife p:ﬁp
2= 1,1'3_,_.9]_ ouc luy purar de jon county, &c. ] Nota, every man 18 bound b}’[‘ -
common law to aflift not ¢nly the fherifre 1n his office for the exett
tion of the kings writs (which arc the commandements oflﬂlf
king) according to law; but alfo his baily, that hath the_ﬂ‘sﬂi‘lff”
warrant in that behalfe, hath the fame authoiity, which ]}15 m"l‘ﬁz.
the fheriffe hath, for the theriffc cannot doc all himfelfc _?;“d dl
they doe it not being required, they fhall be fined and imp:*l{one]s
bat this is fo to be underftood, where the fheriffe may Jawfully ¢

- ' 18
it, and that before the fheriffc doth ufc any force, he ought éur

s ol s el a2
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our 2& teacheth) to demand according to the Iaw the goods to be
pelivered, fo as replevy might be thereof made, for jfequi debet po-
sntia mandatom legis, non prezcedere, force ought to follow, and not
o precede the commandement of the law. -

Brafton who wrote before this a&t faith, Et ff [<icecomes) ali- Bra&. i 5. 4412.
ey invencrit vefiffentein, affumptis fecumr (ff opus fuerit) militibus et D .
Jibevis bominibus de com’ ad fufficientiom capiat corpora bominum re- Fleta, li.2.c. 6a.
,/5-” cativin, et illos i p?'{f‘/;ﬂ!{ﬁn Saloo ciflodiar, donec dominus vex inde prae-
perit woluntatem ficam, & c. .

And our ftatutes of W. 1. W. 2. and Marlebridge are all in af- W.r.c. 9. & 17.
frmance of the common law in that point, faving for breaking of W. z.ca. 2q.
the caltle, fortrefle, houfe, &c. in cafe of the fubje€t; in which géii?:::é"
1::11?:: our alt g'iveth rcmcdy. ubi fu;ra. e

[f any man, how great foever, might have refifted the theriffe In 3 H. 7. 2. 10.
vecuting of the kings writs, then had it been a good retourn for 12 H.7.17.b,
the (herifie to have retourned {uch refiftance, but as the ftatute of

W, 2. (i, Luod bujnfenodi refponfio multum redundat in dedecus do- W. 2. ca. 39,

minl regis et corone fuw i and that which 1s in dedecus domini veois,

T e = x

& 15 againft the common law, therefore of neceflity, if need be,
for tae due execution of the kings writs, the fherifte may by the
common lave take poffe comitatus to fupprefle {uch unlawfull force,

b and refiitance.

R.did graunt and render lands by fine to I. 1. {ued the kings [ 194 ]

b it to the fheriffe to deliver {eifin, the theriffe retourned, that he 19 E. 2. tit.
i could not execute the lings writ for refiftance of B. and others Exceution 24.
| unknown; and becaufe the fheriffe tooke not the power of the

county 1n ald of the execution, as the ftatute willeth, he was amer-

' cied 2t xx, marks, and an attachment awarded againft B, arnd the

Cler ¢

E rel, &,

And 1t 1s holden for a maxime of law, that it is not lawfull for 8 E.z. tit.

} 2y man to difturb the minifters of the king in the due execution Execution 252
§ of the kings writs, or procefle of law.

Now beildes the warrant of the common law, the fheriffe hath

| his letters patents of affiflance, whereby the king commandeth,
| tatall arch-bifhops, bifhops, dukes, earles, barons, knights, free-
| men, and all other of that county be to the theriffe thereof in om»: -

bus que ad officium illud pertinent, intendentes, auxiliantes, et refpor-

§ @ites; fo as no man ecclefiafticall or temporall 1s exempted from

this {ervice being above 15. and under 70. for {o 1t 1s by confiruc-
tion of law,
(3) Lt woille affaier de Saire plewiin] By force of this claufe he Fleta,li.2. c.qc.
0uz it b;.:r the power of the county to make replevin, and 1t is no
'‘lurn for him to fay, that the beafls be in a caftle, &c. whereof
‘ou fhall reade more hereafter in this chapter. -
) Sj.; Qg;.:. le roy pur I trefpaffe G puir le difpite face abater le caftel
e f{ﬂ Cel! Jans recowery.] But this totall profirating or demolifh-
s O Lie caltle, &c. cannot be done upon the retourne of the

. ﬂl& . iy - - - -
| PErliie, but upon a {uit on the kings behalf, wherein the parties

nterefted :
v::;egtd may be called to anfiver, and upon judgement given
SUlt them procefle to be made to the fheriffe to proitrate and de-

B o) . . . .
: Wiith the caftle and fortrefle, and fo is the book that {peaks there- Semnaines cafe.

of ta bye intended. ubi {up. fu. 93. .

(5)“D€ ﬁ’:_d@&':‘;, o fon gainage a’zyl'arée.] For the law doth
“¥our uilage, and the hufbandry of the realme, as by this
claufe
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claufe appeareth, and therefore gives the party grieved doyp,
damages.

(6) Er jfoit affaoir, que la ou le wiftount dever’ faire retoury; 4)
briefe le roy au bailife, le feignior del caftel, ou de forcelet, ou o quyy ,
que retorne del briefe le roy appent, fi le bailife del franchife ne fait 4.
liverance, Sc. face le wifcon: jon office fans dilay.] 'This doth giy
{fome light to the former branch, that if the beafts be detinedj,
a caltle or fortrefle, the fheriffe mult doe his office without delay,
that 1s, forthwith to replevy the bealts; and 1f he ought to dg
1t in this cafc of the franchife, the fame he ought to doe in the othe;
cafe,

It appeareth by the Regifter, that if the conftable of the cafije
upon a mandat to him to make replevin, #ihi/ inde curavit, or if ks
make no retourne, &c. at all, upon retourne hereof, a non omity
fhall be awarded, &c, But {uch retournes were permitted befyre
this adt, but now by this a¢t the fheriffe 1n that cafe ought pre.
{ently to enter, and make deliverance of the bealfts.

(7) Et per mefine le manner joit fait la deliverance per attachnen
de plcint fait fans bricfe &5 fur mefme la paine.] Sce the ftawte of
Marlebridge that provideth to the fame effect, where you fha
rcade more of this matter.

(8) £t fi ceo foit en le marches de Gales.] The marches of Wales
were the commots, great {eigniories, and baronies in Wales, which
were holden of the king in chiefe, and out of every county of
England : if any diftrefle were driven into a caftle or fortreflein
the marches of Wales, and detained, a writ fhould be direéled w
the fherifte of the county of England next adjoyning to the caftl,
or fortrefle, where the beafts be {o detained, to make replevy.

(9) Le roy que eft_joveraigne feigniour ent fra droit.] At this time,
viz. 1 3 B, 1. Lluellen was a prince, or king of Wales, who held
the fame of the king of England as his fuperiour lord, and ought
him liege, homage, and fealty; and this 1s proved by our aét, viz.
that the king ot England was fuperior dominus, i. foveraigne lord
of the kingdome.or principality of Wales.

King H. 3. after prince Edward had married Elianor daughter
of Spaine, perceiving him (to ufe the words of mine author) i

fuapte natura tanta indole pradituz, ut matwrius ad res gerendas PRCR

naum redderet, primo Wallice principatu donawv:t, deinde .A’gzrif.:u{f&’ ¢t
Hibernice pracpofuit; binc natum, at Jdeinceps unufguifque rex, qui jecutus
¢/ts filinum majorem nata principem ¥ allice facere confueverit.
Lluellen prince of Wales, by the incitation of David his brother,
in the ¢ year of E. 1. rebelled againit their fovcraigne lord; it
which rebellion Lluellen was flaine, and the king brought al
Wales under his fubjefion: the faid David being brother and
heire of Lluellen for his rebellion and treafon againft his fove:
raigne lord was after the death of his brother at a parliament
holden in the 11 yeare of E. 1. attainted of high trealon; Pf
whofe judgement and exccution heare what Fleta faith, £t wnic
mafgj}cﬂﬂri p[ura polerun: f?._zﬂz;gi lormenta, prout NerUCrity ﬁf‘{t "_"”f.'
tigit de Davide principe Wallie cum per recordum quingue Judicis
morialibus torquebatur, fuis namaque wmeritis exigentibus, detraltuss Jif°

penfus, decollatus, difmembratus fuit et combuflus, cis'us caput principas

civitati, quatuorque quarteria ad quatuor partes regni in odium {’:f ”*l:;
torum deferebantur fufpendenda. By reafon whereof, where W&

was before holden of the king, as of his foveraigne lord, as-éf
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forefaid, now king Edw. 1. became king of the fame in pofic{-

fion, which appearcth by the ftatute of Snowdon in thele words ;
providentia (quee in fua difpofi-
tione norz falbitur ) inter alia fue difpenfationis munera, quibus nos ct
regnn roftrun dnglice decorari dignaia ¢ft, terram Wallice cum incolis

ratia, 85c. divina

Edwardus Dei g

ROtt P&Tliﬂﬁll
anno 12 k.1,
Pl. Com, 120,
that this is a

Juis prius nobis jure frodali fiuljectam, jam fui gratia in prepriefalis goaryre,
wcflre dominzui, cbitaci:lis quibufcunque ceflantibus, totakiter et cum in-
r::grz'f.'zf::' convertity, ¢t coronw® regni pradicl’ tanqua partem corporis
(iafdein annexuit ot univit s by wiiich aét it further appearcth, that

lLing Bt had confidered, and

nerufed all the laws of Wales, and

{ome of them hee utierly abrogated, fome of then he: permitted,
fome hee correfted, and {fome he newly added to the others.
We have been, above our ufuall manner, the more coplous here-

in, becaufe our defire 1s, that truth might prevaile,
tutes of 27 H. 8. and 34 and 35 H. 8. concerning Wales.
the Inftitutes, cap. Of the Courts, &c. of

the fourth part of
tWales,

C A P.

U R ceo que la common fine et amer-
ciament (1) de tout le county en
ere des juffices pur faux judgements
1)y ou pur auter trefpasy ¢/t aff [z
(2, per wicount et harretors (4) des
counties malementy iffint que la fumnze
cof meintforts cncrue, et les parcels au-
Wrment affzfic que eftre ne duiffent, ae
n’::?{ﬁ(?;'f cu peopley et plufors foits jont
parzs as wicouts et barretorsy que ne
bt les acquitent,  Purview effy ct
Vit i voyy que deformes en eyre des juf-
tees devant eux devant lour departure
j ﬁ‘f{ tiel fumme aflc/fe per ferement de
catvalers et des prebes homes, Jur touts
Jeeux que ofcater deveront (5 et les
Jftices ﬁ:'.::g}zt mitter les pm‘fe/s en lour
fireats que ils liverent al efchequer
\O)s et nan pas la fumme totall (7).

See the fta- 27 H. 8. ca. 27,
See 3% & 35H.S,

X‘\TIIIn [' 196‘]

FORASMUCH as the common
fineand amerciamont of the whole
county In eyre of the juftices for fulte

judgements, or for other trefpafs, 1s

1111jt1[]c1y affefled by fherifls and bare-
tors in the {hires, fo that the fum ts
many times increafed, and che parcels
otherwife aflefled thanthey oughtto be,
to the damage of the people, which be
many times paid to the (heriffs and baa
retors, which donnt acqit the payers;
it 1s provided, and the king wiils, that
from henceforth fuch {ums thall beal-
feded before the jutticzs in eyre, afore
their departurc, by the oath of kni;nts
and other honeft men, upon all fuch as
ought to pay; and the jultices fhall
caufe the parcels to be put into their
eltreats, which fhall be deuvered up
unto the exchequer, and not the
whele (um.

(8 Rep. 39.)

‘,Thert were [oure mifchiefes,
N ﬂ&.

or rather gfievanc:s be ore

I That this common fine and amerciament before jufticzs in
JT¢ was promifcuouflly aflefled by the fheriffe and barretors of

.
12 County

I Ixsn
IS- Q_

(for fo our a& {peaketh) upon the fauitlelle, as well as

upon
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ipan the faulty, and that after the juftices in eyre were departed
and gone.

2. That the fame was many times by them increafed.

3. That the parcells were otherwile, then they ought to be, 1 -

the damage of the people.

4. 'That the faid amerciament was paid to the fheriffe, and by

retors, that could not acquite them, and therefore were ofiey
doubly charged. :

‘Fhe remedy by the body of the alt confifteth on two parts,

‘1. That fuch fummes fhall be affefled. by the oath of knighs,
and other honeft men. before the juftices in eyre, upon {uchas ought g8

to pay the {ame.

- 2. That the juftices fhall caufe the parcels-tb be 'put in theis
eftreats, which: fhall be delivered up in the exchequer,. and not the

whole {umme.

(1) Common fine et amerciament.] Here fine and amerciament are §g
all one, for, as by this a& appeareth,.it ought to be afferred, which &

a fine in his proper fenfe ought not: this 1s parcel of the green

wax, {o called, becaufe the eftreats to the fheriffe for levying of

them are fealed with green waxe.

"This common amerciament was a great grievance to the people, 8
for that the faultlefle, as well as the faulty, were (as hath been 3§
{faid) thereby charged; and this was difperdere innocentem cum di- &
linquente, much like the abufe of the clark of the market, who §
ufed to take a common fine, untill it was remedied by aé of par- §

liament. o '

(2) Ef affife.] That is, 1s afferred.

(3) Pur faux judgements.] The {uitors in a bafe court for falfe
judgements- fhall be amercied,. to the end they may be the more §

wary, and take better advice to doe juftice.

(4) Per barretors.] For the fignification of this word, f¢e
Pafch. 30 Eliz. the cafe of barretry, and the firft part of tie §

Inflitutes.

(5) Sar touts ceux queux efcoter deeront.] "This 1s a law of great
‘equitie, that {uch as be faulty fhould onely be contributory to the §

payment of fine and amerciament.

(6) 4! ¢fehequer.} For that court is the true center, 1nto which

all the kings revenue and profit ought to.fall, and by this. means

the toll fhall come to the right mill. o
(7) Et non pasle totall.] But particularly, and by parcell, upon

every one that ought to contribute.

o o rw el L s b

The commons petitioned, that no common fine of any county .

from thenceforth fhonld be made, but that every man may. be p&*

ticularly punifhed. Whereunto the kings an{wer was,
The king willeth the fame.: '

{
‘
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C A P.

EN droit des wic’y ou auters queux
~ yefpoign’ per lour matnes al efche-

guery et quenx ount refc’ de les dets [z
oy (1) prer le roy que ore cﬁ, oz les dets
j¢ roy mefme auant ceux heurcsyet queux
ne ount my acquites de, ceo les dettours

ol efchequer o purview efty que le voy
b oiera bones gentes per touts les coun-
| ties, a oyer touls icenx, quenx de ceo
d pliine [e voudront et a tevininer iffint
} la befoign’y que ceusx que purront mion-
8 firer que ils cient iffint avant paies, a

A

T W ey

8 que les viconts ow auters fervont marts
§ o1 vives, en ceriaine forme que lour
8 forr’ baill.  Et cenx que iffint naver’
8 fuit, filz [oient en wies, ferront puniecs
& rrevement; et fils foient morii, lour
B Leres rofpoizn’ (2), et foient chavges
& i ln detis.
B8 lis viconts, et les auters avantdits de-

a

& Jirmes loialment acquitent les dettors a
B jrochin accompt (3)y puis que ils ave-
R ont le dette refceive @ et dongue Jort le
Bt albwe al efcheqiier, iffint que jam-
B ies e veign’ en fuonmon®. Bt fi le vic’
@8 auferinent fuce, ef de ceo foit attaint,
o rendra al plaintife le treble de ceo
jue 1l Guer’ de luy refceive, et [oit vent
@ levolint le voy. [t bicn o garde
W cOcfeun vicont, que il eit tiel refeerver,
g ' que ol woudra refponder (4), car le
B /e piendra del tsut as vifcont, et a
ar hetres. Bt [i anter que refpoign’
B o [ maine af efchequer lz face, il ren-
B crale treble al plazntife, et fo1t rent en
& cfne (oo mangr. Kt qite les w1’ facent
tayles a touts icerrs, Gueux paieront ¥ le
det [a roy.
4r @ touts les debtorsy quens demander
Wirlront g wiew, Sfacent monftrer fans
tericr los g iaiinty, et ceo '
prender de louer, of Jans vien dow’ (§)s

P[“Esg] et

Welim. primet.

% fouts Jours (ent) ferrvomnt quites, le quel -

Et commannd le roy, gue .

Et gue la fummions defche=

ﬁms 7180

XIX& _

i N rightof the fhetiffs, of other; which
an{wer by their own hands unto the
exchequer,and whichhavereceived the
king’s father’sdebts,or theking’s own
debts beforz this time, and have not
acquitted the debtorsin the exchequers;
it is provided, that the king fhall fend
good and lawful men through every
-hire, to hear all fuch as will complain
thereof, and to determine the matters
thereythatallfuchascanprove thatthey
have paid, fhall be thereof acquitted for
ever ( whether the fheriffs or other be
living or dead) in a certain form that
{hall be dclivered them ;3 and fuch as-
nave not {o done -(if they be living)
fhall be grievoufly punilhed; and if
they be dead, their heirs fhall anfwer,
and be charged with the debt, And
the kinghath commanded, that fheritfs
and other aforefaid, fhall from hence-
forth lawfully acquit the debtors at the
next accompt after they have received
{fuch debts; and then the debt fhall be
allowed in -the exchequer, fo that it
{ball no more comein the {ummonss
and if the fheriff otherwife do, and
thereof be attaintéd, he fhall pay to
tae plaintiff thrice as much as he hath
received, and fhall make fine at the
king’s pleafure. And let every fhe-
ritt take heed, that he have fuch a re-
ceiver, for wnom he will an{wer; for
the king will be recompen{zd of ail,
of the iheriffs and their heirs. And
if any other, that 1s an{wezrable to the
“exchequer by his own hands (o do, he
- {hall render thrice {o much to thz
’ . pyl - . . "
plaintiff, and make fine in like manner,
And that the fherirs fhall make tallies
to all fuch as have paid their debt to
the king; and- that the {ummons of
the exchequer be thewed to zll debtors

. 2 that

—h 4

"
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et que me le Jray le roy prendra a luy  that demand a fight thereof] withoyt
grevement. denying to any, and that withgy
" taking any reward, and without giving
any thing; and he that doth con-
trary, the king {hall punifh himgricy-

oufly.

(51 H. 3. flat. 4. 42 Td. 3. ¢, 9. 7 Ti. 2. c. 3.)

W 1. ca 52, (1) Detis le vop.] Under this word [ debitum] are all things due
to the king comprehended; and not onely debts in their proper
fen{ce, but duties or things due, as rents, fines, iflucs, amerciaments,
ana other duties to the king received, or levied by the fhenffe:
for debt 1n his large fenfe fignifics, whatfoever any man doth owe,
and devere dicitur, quia Jde f} babere : cdebitori emim deefl quod habe,
Cienr f1t crediterisy maxine in cafte domini regis.

(2) Lour beires refponderont.] That 1s to be underftocd, guwad
vefiitutioneir, fed non quoad pernaw:; that is, for the civill, but not
for the criminall part: for it 1s a mavime in law, pera cx delich
dofuncii Feerves tenri non debet & and againe » in weflitutioncm, wen in
panam beeres fuccedt.

(3) 4« prochein accout.] See for this the ftatute of 51 H. 3. Sta
tutum de Scaccario, and the ftatute of W. 4, Vet. Mag, Chart.
fo. 33, 34.

(4) Er tiel veccivor pur guoy il woet refpenderr.] For the ruleof
this, and like cafes of the king, is, r¢/poudeat fuperior.

(5) Lt quela fummens defchequer a tonts les debtors, queux demandi
wondront la wicaw, facest menfirer jans denier les a nalluy, et coo fars
ricn proader de louer, ot jans ricns don’, &3 ¢.} That 1s, the proces, to-

42 B. quca. 9. gether with the eftrcats under the feale of the exchequer fhall be

7 H-4.ca 3. {hewed to the party prefently without denyall, and frecly without
any t.h‘?ng to be given tiaercfoie, upon pain of gricvous finc and
Hnpruonment,

CAP, XX.

DURVIETY ¢of estferment de mise I T is provided alfo for trefpaflers
L cal.rs (2) en parkes (1), et en parks and ponds, that if any be
wrvers (3Ys qie fIul de ceo foit attaint thereofattainted atthe {uit of thepart)
por e joat dil plaintife (4), foyent a- oreat and large amends fhall bem'fﬁ:rdl*
vardes boies ct [ autes amendes (5 },ﬁ-‘- cd according to the trefpafs, and {hal
Livgac e manes wcltrofbasy et eit la pri-  have taree years 1mprifonment and
Sforent de treis ans (0}, ot dillongs foit  after fhall make finc atthe king’s plea-
rent a le volint le roy (73, fil ad de fure (if be have whereof) and then
giay psit efive veuty ot lors trova b:n {hall find cood furety, that after he
Jrortie qiee al jeones we anisface (8).  fhall not commit like trefpais; and if
it Jieil .d,;;;; pait c¢fire affint rerte, he have not whereof to make ﬁf:f-'i
¢+ 27°¢S ‘E"', ﬁ?'f/af?ﬂffm‘ e trors ans, treva atter three years imprifonmeni‘a 'if
L‘;“.J‘;’HIJ (C ﬁf:.‘.!'f.:’::.’ (())J L ﬁ[ M f)?{i‘:ﬂ} ﬂ’mll ﬁnd ]i]{c ﬁ,;rct}?; and lf h‘.’:‘: caninoe

L
Srever ke




P S g "N " T mg————

Cap.. 20,

trover la fueriy, for jur’ la realme (10).
Et fi ul de ces rette foit fuzitive, et nsit

Weftm. primer,

*199

find like furety, he fhall abjure the
realm; and if any being guilty thereof

ey He tenement fuffifant pur guoy il be fioitive, and have no lind nor te-

rait eftre jufiifiey cicourt * come le roy
avera ceo trove per bone enquefly foit
domaund de countte cn couniie. Et Sil
e veigney foit utlage.  Purview off
cnfement et @ccorde, qie Ji ul ne Suei)t
dedeins an et le jour pur le trefpas juit,
lo roy avera le fuity et ceux quenx il
trova de ceo vettes per Lon mgzas/?, f.::f‘-
ront punies per mefime le maner en
bouts porirtsy ficome defuis ef? dit, Lt
frul tiel musfetfour foit attaint, quil cit
prife en fos parkes beafls dsmofies (11),
oi auter crofe en le maner de robberie
(12) en wenant, ocu demurranty, ou
retuinanty foit fart de luy common ley,
Gue qﬁcm‘ %, cehfy que ¢ft attaint de
apert vobberie et larcenyy, auxibien a la
fuit le roy come dauter.

nem:nt{ufficient (whereby he may be
juftined) fo foon as th: king {hall ind
it by enqueft, he fhull be proclaimed
from cdunty to county; aud if he
come not, he fhall be oust-lawed. It
1s provided aloand agreed, that i none
do fue within a yearand a duy for the
tre{pafs done, the king fhall have tha
fuit; and {uch as be found ouilty
thereof by lawful enqueft, thall be pu-
nithed in like manncr in all points as
above is faid.  And if any {uch tref-
pafler be attainted, thut he hath taken
tame bealts, or other thing, in the
parks, by manncr of robbery, in com-
ing, tarrying, or rcturning, let the
common law be exccuted upon him,
as upon him that is attamnted of open
theft and robbery, as well at the {uit
of the king; as of the party.

Capte Itin. Vet. Maog. Chart. 155. Rot. Clauf. 19 1. 3. m. 9. (Regilt. 3o. 111, Raft, 651, &c,

Keie 39. 202, Dyer 238, 27 Ed. 3. 10,

1 h\_j. 3- ftat. I. C, 8- I H- ;7. Ce ?-)

The caufe of the making of this ftatute was, that at the common
faw, the plaintife in an a&ion of trefpas, fhouid, as in other cafes,
fecover no other dammages, but according

»

which the plaintife for trefpafles 1n parks and vivaries

trefpafle

g H. 6.2, 5 H.5. 1. 19 H. 8. 9. 13 H. 6. 21. 21 H, 7+,
13 He 7o 100 120 Viez, Barre, 83. Keilw. 114. b.

2 Ed. 4. 4. b g H. 3. ftat. 2. ¢, »®, 13,

to the quanuty of the

efteemed at 2 high rate; but the country commonly feund the
dammages very {mall; for the commmon law gave no way to mattars
of pieature {wherein moft men do excecd) for thar they brought
R0 profit to the common-wealthy and therefore it is not lawfull for
iy man to erect a park, chale, or warren, without a Jicence under
tie great {eale of the king, who is pazer parrice, and the head of the
CComon-weaith,

(1) £ parts.] This is underftood of a lawfull parke, where-
o three thing. are required : 1. A liberty, either by graunt, as
s atoreland, or by preicription. 2. Inclolure by paie, wall, ox
Redee.  Anl 5. beafls favages of the parke, for tae which, and for
the name, {ve the firft part of the Infitates.

But this ftatute extenleth not to a nominative park ereted with-
out Inwfall warrant, albeit 1t be called a park; for this ftatute 1is
very penall, and therciore, as hath been {aid, extenlech onely to
‘lawfu'l parke.  But he may have an action of wefpaile at the
C01}1Fﬂ1?11 law, quare clau/im Jregity €l wnam damnman cepet, e

Lhder this word park, a cnafe 15 not included.

:—fL 6. 55. 8 E, 4. 5. See the ftarutes of 13 R, 2.¢c, 15, 39 Ho . cavry,
¥ 7 )3 ¢33, 21 Jac. ¢. 28, 3.Cair, cap. 4. -

Q.3 This

Temps E. 2, tit,
aél’ {ur leftac.
Br. 43.

Li. 11, £0.88,37.

1. Part of the
]111:&- f-ﬁ&n 3?3.

o H.6 2. 13 H.
6.21. 19 H.6, 6.
22 H. 6. gq.

34 Fl. 6.28, 41.
10 I, 7. 6. b.
12 H.38. 10, a.
43 L. 3. 13. 24.
38 E. 3. 10.

14 H. 8. cap. 1. 3 Jac. ca
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21 H.7.21. % This act extends not to a forefl 1n the hands of a fuijed, fo
the law is {o penall, as it fhall not be taken by cquitie,

(2) ﬂff._r/‘i_;_’/f:;y;z.;.] In this aét 1s underfiood when a man c¢ithe
chafeth in 2 park, er by bow, or other engine endevourain to kil
fome of the game of the park againft the hberty and priviledse

+ s0F.2.f 11. of the park, 4 and not when the ford of a park takes beafts 1

tj‘-‘_‘”f””“—',fr‘ of goiftmentin his park, and tae owner breaks the park, and takes

ertaois Gt them away witiout agrecment for their pafture, for 1t is not within
theie woids, e malcfafieribus in parcis, becaufe the treipific con.
corneth not the Jiberty of the park by chafing of the game tuerec.
of, but a collaterall trefpafic, of Jfie de fronililas,

(3) /Tiwers or viviers. | This beng a French word, {1 1fiathy
filh-ponds, or waters wherein fith are kept and nourithed 5 which
being a matter of profit, and increafe of viftuals, any man may
crefts and that in legall underflanding 1t fignihicth a fifh-pend, ar
waters where fith are kept, it appears by our ancient authors, wlho

Trit. fo. 14. wrote foone after this time : for Dritton {aith, Aduxs de aaf? fait fer
cux cin parks 3 e wiveis,as wenifon €5 de poffon, & de conies, I aue
[ 200 ] deffruciion per cux fuils €z Larrens s where he applyeth wenijon to

parks, pefeiz 10 wiveis, and cenics to warrens.  And Fleta amect!

Tiet. lie 2. c. 36, wi.th him, for he {aith, De feris et pifcious poteff Jrerd furium: cs
beiignitate tamen préucipis conflituitar, ne quis pro hujufmed: furis <i-
lam perdat, neque menbra : conflitutio quiden talis efly provijur i &
mclefalloritus in parcis ct wivariis, quod ad Jfedlar: qucrentis [
aijudicentar emendae, . andd reciteth fummarily this a¢t; and o

Vide hic cap. 1. is talken before in this very parliament, cap. 1. for fith-ponds, u
placcs where fifh arc kept, in thele words, #e curge € culer parie

veadt b 5. fo.  se pijbe on amter wiver.  And Bracton, who wrote a liule belore

I17. our fratute, coupleth them together in the charge given by the
jultices in eyre, as our ftatute doth, wiz. De malefacroribus i parc
£t VITArilS,

F.17.B. 58 H. [t appeareth in the Regiiler, that there be divers formes o
writs for fi'liing in his pifcarie: one Wit 1S, quare in WIVAriis s
pifcains fuit o anoiher, qaare in feparali pifcharia ipfius A. pifaes
/E’;’fl’, Ej:.". N

Fiice. 1. Art ‘Thercfore, as fome have firetched this word too far, extenang

e cart. €0 130 3yt warrens of contes, which they might as well under the‘ ge-
rerality of the word [wivar/zm] extend 1t to forefls and Cies

67.d.  (fur they be loci wbi wiwcutes cuffodiuntar) whersof you have h...*_.rd

befores io fome would refiraine this word to fith-ponds onely tad!
be in parks, which 15 expr.{ly againft both the letter and meaning
of tiis ac, -and the fith-pond concerneth notning the hberiy
and priviledge of the park, whercof alfo 2 touch hath been gued
before.

If a man committeth a trefpafie in the fifh-pond, &c. of anothes
by raking and carrying away of water, he is no mif-feafor within
tliis Batate: bat ifhe let out the water, to the end to take fith, ¢
is a mii-feafor within this flatate, or he muit fifh there, if he be
within the danger of this law, for collaterall trefpafics neither 1
parks, nor fith-ponds, &c. are within this act. o

And if one hunt in a park, or fifh in a pond, &c. thou_gh_hﬁ i
no dcer, nor take any fith, yct this is a mif. feafauns wathin this
{tatute. | :

Rezif. xrr. D (4) Per le fiit del picaintife] 'This fuit is intended 1n an acion

&y £.5 300 of {refpas, but the writ muit yehearfe, and be grounded UPi‘;;’”t;?;
. ‘ . 3 - atute

o od el
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fatnte; foritisa m._aximc in the common law, ‘that a {tatute made
n the afirmative, without any negative exprefied or impiycd, doth
ot take away thz common law: and therefore in this cafe the
plaintife: may cither have his remedy Dy the common law, or upon
e fatute; if he bring his attion of trefpafle gencrally without
grounding the {ime upon the ftatute, then he waiveth the benefit
of the ftatute, and taketh his remedy by the commaon law.

The prcﬁdents of this altion are, Ad J'.ﬁjﬁaﬂ_fft.’:m’ffm tam donino
segly quam parti guercnii: anld yet by the Regifter, he may have
this in his owne name, and that may be gathered by {fome of our
books, quoted befcre in this {etion, in the margent.

(t) Soient agardes bones et hautes amends.} By thefe words {fhall
b2 awarded goodand large ameuds] if the dammages be too {mall,
e court hath power to increafe the dammages, for this word
[award] properly belongeth to the court.

(6) Et eit la prifonment de tircis ans | Both dammages and im-
srifonment concerne the plaintife, and therefore the kings pardon
caanot difpenfe with them : but the ranfome, the finding of {urety,
and the forejuring of the realme are punilhments exemplarie, and
concerne the king, and therefore he may pardon the {ame.

(7} £t dillonque foit renr a le volunr le roy.] And after fhall make
fine at the kings pleafure,

See before for the expofition of thefe words, cap. 4.

(8) Et lors trova bone furety, que il jammes ne misface.] And then
thall finde good furety, that after he fhall not mifdoe.

This furcty muft be by recognifance to the king, and not to the
platifz; for example, the furetics 1n 10 1. and the defendant in
40 L. the condition muit be generall, and not reftrained to that park,
orvivary: for example, Quod itfe in aliquivus parcis et vivarits contra

Jomanm flatuti pradi@® amplivs non malefaciet, Ie.

(9) Le roy avera le fite.] Kither by indictment, information, or
atiton of trefpaile upon this act.

(10) Foijure e realme.] Fleta tranflating this act into Latine,
fath, a!fjm‘a&f:' rernuz, and fo doth the Regifter; and Bracton uleth
the fame word in cafe of felony, abjurabit regniin. *

And Britton ufeth our word, forjure noffre realme, and ful. 25, in
the fame cafe he uferth the word of abjuration.

it ignifieth in law a perpctuali banifhment of the defendant out
of the realme, which to obferve he bindeth himfelfe by oath, for fo
muc}*l 15 Implicd in this word Jforjure, or abjure, which properly
fignifieth o forlweare the realme.

By the common law no man can be exiled, or banifhed out of his
country, bur in cafe of abjuration for felony: in all other cafes
¢xlic or banifiment ought to be done by authority of parliament
(23 herc it is) and fo are our books -that fpeak of exile or bani{hment
t0 be underflood. -

If fuch a perfon, as hath forjured or abjured the realme, returne
égiine, he fhall be punifhed at the kings fuit for the perjury, and
high conternprt.

(1) Beajts domef?s.) This 1s underftood of kkine, oxen, fheep,

av ' . 3

M;ifother domefticall beafts within the park.
t there be within

BT

1t oAy : 15 1 otk
iy, not knowing the fame to be a tame deere, this is no *3
felony,

Q4

: the park tame deere, and mifdoers come to 10E. 4. 15,
and  kill venifon, and they kill a tame deere, and carry Stamf. Pl. Cor.

Dicr 238, Lib.
nire Rait. §33.

(|

7 FL. Dicr 218,
Regift. ubi fup,

Dier ubi fup.
15 El Dier 323,
g Ll Dier26y.

Vide hic cap. 4.
[ 201 ]

H:il. 24 H. 7.
Cor. Rege,

I ot. 26- Tn

13 H. 8. Cor.
l{t’:g:. Rot. 4831

Fleta,l. 1. ¢c. 36.
Regiit. 8o. b, &
fol. 111. D.
Biaclon.

Bfit. f'-.h 7- 25:

D-d-:lgi Chart- Ce
2.9&

b,
b.
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felony, for the intent maketh felony, and fo are the books to be

intended.
tril'ﬁ‘ pait of the ( 1 2)

En lp manner de robbery.] In this alt robbery 1s taken ing

Ingtit, fe€t 501, large fenfe; fee the firft part of the Inftitutes.

C A P.

E‘ N droit des terves des beives deins
‘ ugey queax font en le garde lour
feigniors s purvieiv of, que les gardeins
los curdext, et fufleinent, fans diffruc-
tion faire cn lout rien : ¢t que de tiels
manners des gavdes foit fait en touls
foints [ileugre cco que eft conteigne en
la oraund chaster des franchifes fait en
1oinps [c ¥ oy H. f‘ff)’ le roy qie ore efi,
NMaona Charta, cap. 4, 5, & 6. £t
que iffint foit wfe deforuiesy et per mcfine
le rwenszer foient gardes les archivefque-
705y cVEfGueiies’ s abbiosy ofgfesy et dig-
221t ’cs en tomhs cde wacation. Vide
Airtic’ fuper Chartas cap. 18,
[ 202 ]

XXI.

I N right of lands of hcirs being with.

in age, which be in ward of their
lords; it is provided, that the guur
dians fhall keep and fuftain the land,
without mzakingz deftruction of any
thing ; and that of {uch manner of
wards fhall be done in all points, asis
contained in the great charter of li-
berties made in the time of kg
Hecnry, sather to the king that now s,
and thot it be fo ufed from hencetorh,
And in the fame manner fhall arch-
bithopricks, bifhopricks, abbacics,
churches, and all fpiritual dignities be
kept in time of vacation.

(Lin, WWalt. 32. 77 an. 68. 107. 137, 1 Inft. 4. Bro. Walt, 58. Regift. 72. ¢ H. 7: fiat 1,
Ce 4-- 6 .[:d- | i{ﬂtt Ie LCa 5. 13 Ed- LA itdt. Je Co :4.. 23 Ed- I» .ﬂ:il[. 3- Cs ]3- 36 Ed- 3! Ce 13')

L1'g Ch 21t
c 4, §5- 0.
Anrtic, fuper

Chart. ca, 13
reade at large,

CAP.

D E S b ires mavies deins age, fans
e gree de lour gardeinsy, avant

gice ils averont paffes lage de xia1i, ais,
foix fait filonque cco que ¢ft contenue en
(¢ purveiance de Mertony cap, 6, Et
di ceux qure fervont maries fans le gree
de lour gardeins puis que ils awveront
pafks lage de xitii. arvs, le gardein cit le
dowble v lue de fon mariage, folongue le
tencur de mefme le purveyance.  Quf-
ter ceo cenx queux avevont fuflret e
mariage (1), rendant e droit value del
MMariage

This a& both to heires in ward, and the cuftody of archbifhop-
ricles, bithopricks, &c. during vacation, is but a confirmation of
the ftatute of Mugna Charta, cap. 4, §, 6. whereof there you my

XXII.

. F heirs married within age, with-
out the confent of their gual-
dians, afore that they be paft the age
of fourteen years, it {hall be done ac-
cording as it is contained In the fta-
tute of Merton. And of them that
fhall be married without the conict
of their guardians, after they be pait
the age of fourteen years, the guar
dian thall have the double value of
their marriage, after the tenour of the

fame a&. Moreover, fuch as h‘:a.ze
“rlil’“...




C;{{p. 22 ¢

pariage al gardein pur le z‘ra@aﬁ, et
Q1NN [c roy eit les amfm;{s Jolonque
mome le purveyaice de celuy que le
avera fuftrety Feftm. 2. cap. 35, Et
s hetres fomales ( 2 ), puis que th avc-
yont accomspl es buge de xiz1t. ans, et le
f Jrigrior a que z"g mariage appent celes
pe wordra Mariers mes pur covet'fe cle
i ierre, les voudra temer difmarie,
 Purvieww efty que le fer g}r’far (3) ne poit
anr ne tener per enchefon del inariase
(6), les werves (5) a ticls beires je-
Lwc:.'!.::s cufive denx ans apres la terme de
 lvanitdit x1iil. ans (4).  Et file feis-
| aior deins les deux ans ne les marie,
f Joiques ciant els actions de reccver lour
 [iiiage quictment funs rien doine pur le
 cardey ou pur la mariage. Et fi els
§ o maiicey ou per malve:s counfel e
b0 vewdent (7 pur lowr chicfe feigniors
E nariery cu cls nes font difparacesy que
B .5 [eipniors teignent la terrey et la be-
fritage jefque al age del enfant male,
i cejtufcavoire, xxi. ans, et oufler jefque
il cant prifesle value (8 )del inariaze.
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withdrawn their marriage, fhall paythe
full value thereof unto their guardian
for the trefpals, and neverthelcfs the
king thall have like amends, accord-
inr to the fame adt, of him that hath
{fo withdrawn., Aund of hcirs females,
after they have accomplifhed the age
of fourtecn years, and rhe lord (to
whom the marriage bclongeth) wili
not inarry them, but tor covetife of the
land will keep them unmarried; it is
provided, that the iord th:ll not have
nor keep, by reafon of marriare, the
Jands of {uch heirs femules, more than
two years after the turm of the faid
fcurtcen years.  And if thelord with-

.in the faid two yzars do not marry

threm, then fhall they have an alticn
to recover their inheritance quit, vwith-
out giving any th'ng for their ward-
{hip, or their marriage.  And if they
of malice, or by ¢vil counfel, wiill not
be married by their chief fords * where
they inull not be difparaged) tuen
their lords may hold their land and
1intheritance untill they have accom-

. plithed the age of an heir male, that 1s

to wit, of one and twenty years, and
further untl they have taken the va-
lue of the m;irriage.

¥ (Co, El 460. Stat. Berton, cap. 6. Co. Ent. 262, Titz. Gaid. 59. 71. Bro. Gard, 6. 6 Rep.
1R Regit. 161, 13 Ed. 1. flar. 1. c. 75. Repealed by 12 €ar. 2. ¢ 24.)

i - . . .
Lie flatute of NMJerton provideth (as hath been faid) that if Merton, cap. 6.
g0y laveman ravifh an hoire, or detain him within the age of 2! E. 3. 19, 20.

27 H. 6. tir gard.

8 {4 cares, that then the gardien fhould rccover the valve of the
g Tiagesgaintt the ravitlier together with the infant and his lands,
ad that the defendant fhould be im prifoned untill he hath recom-
g rncea the plaintite, &c. and {urther, untill he hath fatisfied the
g Ling for the trefpafie,
B Liny alt doth firft confirme the {tatute of Merton, bothconcerning
g arianent, and alfd concerning the forfeiture of mariage: and
| I{::ﬁiﬂi—‘“:hli'*lffhcr, that of th‘cm that be ubove the age of 14 yeares
r}mﬁ:f.,d,,i:f‘f'f)ovc the doubic vatue of the marrtage after ten.d-..-:lr
thﬁ‘i:n‘i“:"igiﬂg to the ftatate of Merton to be 1'2c:over:d againit
m 1‘:'51*;;) {) ¢ gai'dle_n fhall recoveragain(l the ravither or cgletamer,
e ]i?ﬂg mar:vd, the 1‘Full vahie thercef, and the king {hall
L (1) ¢ ¢ amen:is according to me.imd aFt- . _
, “RX que alerci? /ig-frn‘ e ?;:Jr:;?gf.] Chat is, the ravither

.r {-f‘-.."l:: : o - - - . .
L o oauer of the heive, and which married the heire after 14, and
-~ 1I“: EI'
¢

) U5 eyt 3 :
s entendetyy afier 14, as well to ecclefiafticall, as lay perfons,

which

118. 33 E. 3.
Judgement 2 51
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Sez the firft part
of the I:tﬁ?mf_‘tﬁ,
LT o, .
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-5 1. G, ubi
Jupta.
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which the ffatute of Merton of a ravifhment before 14, dothno, by
to lay men onely. |

(2) Et des kcires fermales.] The mifchiefe before this a@t wy,,
that whereas the heire female after her age of 14 yeares, ought of
rightto be out of ward, the lord for coverouineflfe would nog iurry
them, but keep their lands ot their will and pleature many yeare;
afiter their age of 14, againlt the which wrone this flatute providey
remncdy, and was made for the rcftraint of tie wrong, and in traf
for the advantage of the lorus.

And here we are occafioned to explain a place 1n Bra&on, Fanin
1., wel. Y5, aunorum poteid diffcicre qomiu Jicey et babere cone it ke,
§5¢, Whichword [cone] is miftaken m tise impreflion, forit fhould
be cower et Aoy and for cover we ufe cofer at this day, changinp
the « to an £, (which is ufuall) {o as at that age lilze 2 good huwife
{heo is able to difcerne what things are in a houfhold fit tobe: kep
in cofer under Jocke and key 3 and the reafon wherefore, if theheire
female of z tenant by knights fervice be of the age of 14 vearsa
the death of her auncefier, fhe fhall not be in ward, is, for that fe
is wiré potens, and can govern an houfhold, and may marry o huls
band, which may doe krights fervice.

If a man hath two danghters and dieth, thc one above th
age of 14, gnd thc other within the age of 14, the lord
have the wardfhip of the body of her withia age, and the moety
of the land.

(3) Purvieaw eft que le feignior.] 1. Every lord is not within tie
purview of this a&t. The heire female fhall enter upon the lord by
pofteriority, becaule her marriage belongs not unto him.

~. If the lord graunt the mariage of the heire female to

one, neitlier the grauntor nor the grauntee {hall have two i

vears, but the heir female thall enter at her age of 14, for
tie prauntce cannot hold the land, and the grauntor hath notth
mariagc,

5. So it is, if the king graunteth the wardfhip of the body of
the heire female, the fhall fue her livery at her age of fourten,
for neither the kiag nor his grauntee can hold the land duiingt
tWQo yearcs. o

4) Por 2. ans oriler les 14, ans.] By this 1s anderftood thattit
lord fhall not have the 2 yeares, but waere the hetire f:emale Was
within the age of 14, at the death of her auncefter, and in ward t
the lord. _

(5) Leés terres.] Hzre a mefnalty that is holden 1s underftoods
thoush this ftatute {peak of lands onely. _ |

(6) Per esnchefon de marigge. ] Ceflante cauja ceffat effectns a;.]
therefore if within the two yeares the lord marrieth the heire E;
male, the heire female fhall prefently enter, hecaufe for that cauk
the two yeares are given. _

If the gardien marry the heire female after the age of 12 }rcare‘g;
he fhall not detaine her land but untill her age of 14, for the ¢t
cealeth. o

So it is ifthe auncefler marrieth his heir female, and dieth bjflfgiz
{hee attain to her age of 14, the land fhall bein ward, but th¢
{hall not have the 2z years. h

And it is to be obferved, that the lord hath thefe_ two }"f{ﬂ“{hzg
force of this a&, and not as gardien, becaufe his gardicht

- - - Ot lie
ended at her age of 14, and therefore a writ of dower doth :nainﬁ
o




