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fucerinty ad diem, ad quem attachiati
fucriit, namvenerint, vel diem per effo-
piym  fibi datum non obfervaverint,
e mandetur wvicecomitiy quod eas ad
alinm diem wvenire faciat, ad quem
diem fi non venerinty tunc mandetur
viceconnity quod diftringat eos per cmmnia
catel ay quee habent in baliva fua, ita
qusd wicecomes refpondeat domino reg:
de cxitibus dicli heeredisy et quod habeat
corpora €9Funr ad certum f{z'c;fz Jib:
pifigendum * coram juflitiariis.  Ita
qusd fi ad dicn z{/zmz 707 'z:'e:-zgrifft, cat
pars conquereis inde fine diey et averia
fua, frue alice diftriiiicnes bac eccafr.ne
futie, deliberata vemaneant, donec :pfz
domini [eciarm tllam recuperaverint (11)
per confiderationem curice regisy et cef-
Jeui interim bujufmodi difiriétiones, falvo
dimiris curiarum jure fuo de [ectis 1llts
recuperandis in forma juris, cum inde
bgut voluerint.

Et cum dommmi curiarum. inde wene-
rint refpanfuri congquerentibus de pujif-
midi difiriclionibus, et fuper hoc con-
vincantuiy tine  per comfiderationem
curie doming vegis recupereat verfus
ipfis conquerentes dampna flia quc [1j-
Stuwerunt ogccafione diftrictionms preo-
itcte,  Szmili autem mods fi tementes,
poft hanc conflitutionems, [ubtrabunt
(12) dominis | feodorum] feltas guas
jecere [debeant] et quas ante tempus
fradistum transfretationis, et hactenus
jmw mf{]éwfverz:m‘, ruiic f):ér‘ candent
Wfitiamy ez celeritatem quo ad dies
prafizend’y et diftriétiones adjudicand’,
Sijequantuyr dominicuriarim juffitiam
b feitis 1ilis perquirendisy, una cun
dempnis  fuis queadmoduin:  tenentes
d_"”ﬂP?ﬂZ ﬁfcz recuperarent. E7 hoc /E‘z'-
licet o damnpnis recuperandis, intelliga-
bur de fubtractionibus Sibi factrs, et non
‘4'? Jubtvactionibus factis preedeceffo-
"us fuis, Veruntamen domini curia-
umverfus tenentes fuos feifinam de hu-
T4fmdi fot3is recuperare non poterunt
ber defaltam, ficut prius fieri confucvit.

¢Jellis autern quee ante tempus [u-
Pradici i Jubtralie fucrunt, currat

lex
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were attached, or do not keep the
day given to them by efloin, then the
iherift {hall be commanded to caufe
them to come at another day; at
which day, if they come not, then he
thall be commanded to diftrain them
by all their goods and chattles that
they have in the (hire, {o tnat the [he-
rift thall anfver to the king of the
iffues of the {aid inheritance; and that
he have their bodies beforc our juf-
tices at a certain day limited.  So
that if thev come not at that day, the
party plaintift fhail go without day,
and his bealts, or otherdiftrefies taken
by that colour, thall remain delivered,
untd the {ame lords have recovered
the fame {uit by award of the king’s
court; and In tine mean time fuch
diftreiles ihall ceaic, faving to the
lords of the court their right to recover
thofe {fuits in form of law, when they
will fue therefore,

And when the lords of the courts
come 11 to anfwer the plaintifrs of {uch
trefpalics, and be convict thercupons
then, by award of the king’s court,
the plaintiits f{hall recover againit
themthe dwnages that they bave {u-
tained by occalion of the raid diftrefs,
Likewife if the tenants, after this
act, withdraw from their lord fuch
furts as they were wont to do, and
which they did before the time of the
{faid voyagc, and hitherto ufed to
do; then by like fpeedinefs of juitice,
as be to limiting of days, and awarding
of diftrefles, the lords of the court
fhall obtain juftice to recover their
{uics, with their damages, 1 like mane-
ner as the tenants fhould rccover
theirs: and this recovering of da-

-mages muft be underftood of with-

drawing from themfelves, and not of
withdrawing from their anceftors.
Neverthelels, the lords of the court
fhall not recover feifin of fuch fuits
againft their tenants by dofaulg, as they
were wont to do. And touching
{uits withdrawn before the tunc aforc-

mentionced,
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lex communis (13), ficut prius currere mentioned, let the common law run g5

confucvit.

it was wont before tine.
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‘This chapter hath nine branches. The firfl 1s,

(1) De fectis.]  This is underftood of fuit fervice to courts
baron, hundreds, and the like, and not to fuit reall in refpett of
refiance, nor to f{uit to the mill, for the words be, de feé?is fac’ ad
curiam, {c.

(2) Nullus qui per cartam feoffatus eft, diffringatur de catero ad
bujufmod: feflam  faciendam ad curiam domini fui nift per formam

Seoffamentt jui fpecialiter tencatur ad feciam illam faciendam.) There

1s another claute in this chapter concerning this matter, Qui auten

por cartam pro certo fervitio, weluti pro libero ferwitio tet folidor’ an-

nuatine pro omni jferwitio folvend’ froffati funt ad bujufmodi fefiam,
wvel ad aliud, contra formam fﬁgﬁzmmti Jui, de caetero non teneantur.

At the common law, before the making of this ftatute, if the
lord had made a feoffment by deed, and referved certaine fervices,
as for example, fealtie, and 2s. rent, or 2s. rent generally, which
had 1mplyed fealtie; 1n this cafe if the lord had diftreined for
homage, or {uit, or any other rent or fervice, then was referved
in the deed, not onely the tenant and his heires, but his § aflignes
alfo, or any other tenant of the land might have rebutted the
lord, hts hetres, or aflignes, by the deed, and this doth hold be-
tweene partic and parue, privie and privie, privie and eftranger,
and eftranger and eftranger. #* But this a& giveth the tenantor
his heires a more {peedy remedy, for hereby is given to the tenant
againft the lord and his heires a writ of conzra formam feoffaments,
wherein fix things are worthy of obfervation.

1. When any aé doth prohibit any wrong or vexation, though
no aftion be particularly named in the a&, yet the party grieved
fhall have an altion grounded upon this ftatute, which in this cale
is a prohibition to the lord or his bailiffes, and reciteth this ac,
the forme whereof you may reade in the Regiiter, and F. N. B.

Now where 1t may be objefed, that in Mich. 16 H. 3. re-
ported by F. tit. avowwrie, 243, that upon a confirmation a Wwri
of contra formam feoffamenti doth lie, and by that book it thould
feeme, that a writ ot contra formam feoffament: did lie at the com-
mon law before this ftatute, which was made in 52 H. 3. To
this it is anfwered, that the faid cafe is mif-printed, for wherel
15 Mich. 16 H. 3. it fhould be §6 H. 3. when the cafe was {o ree
folved, and in which terme, wiz. the 16 day of Novemb. Hen. 3.
died, fo as that opinion was after our ftatute: and thar the witt
was given by this ftatute, the writ (as hath been faid) doth recit¢
it. And where in this claufe the ftatute faith (diffringatur) 3}1
this chapter is to be underftood of fuit fervice, becaufe for fuit
reall na diftrefle can be taken, but for the amerciament in default
thercof, :

2. Where the fatute faith, contra formam feoffamenti, yet if the
lord confifme the eftate of the tenant to hold by certaine fervices
upon this confirmation he fthall have a contra formam Seoffamentis
for that 1t is within one and the fame reafon, | 3 Poo '



Marlebridge.

Upon thefe words if one give land in

Cap. 9.

3. Pro certo ferwitio.

frankalmoigne, or in frank-mariage, he cannot have a writ of

contra formam feoflamenti, becaufe there is no certaine fervice con-
tained in the feoffment or gift, and therefore out of this w&, but he
may rebut. o ' _

4. If the lord diftreine either for fuite, or for any other fervice,
or rent not contained in the deed, the tenant thall have this wirit
of contra ﬁ?'mam ﬁ’wﬁsz;ztf, fOI‘ the words Of this aét bc, ad bite
Jufmod: fectam, wel ad alind, e,

5. ‘The {tatute {aith, contra Sormam feoffaments ; hereu[)on €Xpo-
fition hath been madec, that this wiit lyeth ongly betweene privies,
viz. by the tenant and his heires, againft the lord and his hetres, for
they be included 1n privitie of the feoftment, but fo are not the
afignes on erther fide.

« If the feoffment be without deed, the feoffee is driven to
his writ of Ne znjufte wexes.

(3) Hiss autem exceptis quorum anteceffores wel ipfe hujufmodi feiam
facere confueverunt ante primam transfretationem preedicli domini regis
Henrict in Britanniam, &c. 'The law doth ever favour pofleflion
as an argument of right, and doth incline rather to long poflef-
fion without fhewing any deed, then to an ancient deed without
pofleflion ; and therefore this aét doth except long pofleflion: but
in refpet of the great troubles that did arife in this realin after
the cancellation, which H. 3. made of the charters of Magnu
Charta, and Charta de Foreffa in the 11 yeare of his raigne, this
act doth give reliefe againft any feifin fince his firit going over
mto Britaine, which was in the 14 yeare of his raigne, but the
feifin before that time, when the times were regular and peaceable,
this aét doth except.

How, and in what manner feifins by incroachments fhall be
avoided, you may reade in Bevills cafe, in Bucknalls cafe, #éi St~
pra, and n the firlt part of the Inftitutes, feQl.

(4) Similiter nudlus feoffatus a tempore conqueffus fine carta vl ali-
quo alio antiquo feoffamento diftringatur ad bujufinodi fetam Sfaciend’,
mfe ipfemet feuw anteceffores fui eam facere confuevcrunt ante primam
ansfretationem - predictam.| Here he beginneth with feoffinents
without deed; in the nextbranch with feoffiments by deed, wherein
s to be obferved the great antiquity of feoffm=ats by deed or
Without deed of ancient time before the canqueft.

§ec0ndly, the reafon i1n thofe troublefome times, fince the firft
going over of the king (as hath been faid) is not allowed of, but
a feifin is required before that time, when times were regular and
Praceable.

. (8) Qui autemr per cartam pro certo ferwitio, &c.] This branch
lsﬁre{)eatcd before, and coupled with the firlt, being both ta one
Cliect,

() Ef £ hareditas aligua, &c.} For parceners, fee the firft
Part of the Inflitutes, fe&t. 241, & le Cuftumier de Norm. cap. 3¢,
fol. 46. tenure per parage, i. per coparcenarie, & cap. 36. fo, §5.

(7) 1l qut bubet enitiam partem.] ‘This 1s to be underitood
after partition, for before that the eldeft hath not euctiam partem,
ind therefore before partition this act extends not to 1t, and before
Parttion there can be no contribution, as hereafter fhall be faid,
but In the kings' cafe all the coparceners thall doe fuit as well after
partition as before, and {o fhall their feverall feoffees, for this a&t

~ extendeth
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extendeth not to the king, for the words be, ad curicin mapy,.
tum, (9c.

1f the eldeft after pasrtition will not doe the {uit, 1n the cafe of
a common perfon the lord may diftreine the other parceners, a
well as the eldeft for the {uit, and the other parceners may have
upon this a&t a writ againft the eldeft to compell her to do the
{uit, and if the eldeft doth the {fuit, and the refiduc refufe to con-
tribute to her charge, the fhal have upen this aét a wnit De ¢ontri.
buticne facienda to compell them to contribute.

D/ habet enitiane.]  And yet this a&t extendeth to the feof
fcc of him tnat hath ewitiam pariem, and {o 1t 1s of the tenan
by the curtefle,

Ixote, a woman may be a free {uiter to the courts of the lord,
but though it be generally {aid, that the free {uiters be judges in
thefe courts, 1t 1s intended of men, and nort of women.

(8Y £t fo pinres feofficti fuerint ole beereditate aliqua de qua uric.
' 'This 1s to be under-
ftood, cither when the tenant holdeth by {fuit, and enfcoficth others
{everally, one of one part, and another of another part, &c.in
certaine; there the lord fhall have but one {uit, and he that doth
thz {uit fhall have a wiit de comtributione facienda againtt the
others: or where the tenant that holdeth by one fuit infeoffeth
many jointly, they fhall make but one fuit; as they fhall deliver
but onc hawke, or other intire fervice; and if one of them doth
the fuit, he fhall not have a writ de contributione facienda by this
act, for when tiie pofieilion 1s individed, and intire, there can be
no contribution’ but if one of the joynt feoffees make a feoffment
in {ce, the feoffee thall doe a {everall {uit, and the reft of the joyat
fcofives thaii doe but one. And if one of the {everall feoffees
doth the fuit, if the other feofiees be diftrained for the fuit, they
thall have a writ again{t the lord to difcharge them of the {uit,
wherein it is to be noted (as before hath beene obferved) what ac-
tions are grounded upon this and other the like ftatutes, though
no mention be made of them in the aéts, all which appeare 1n the
Regiiler.

It parcell of the land holden by fuit come to the hands of the
Jord, all the fuit is gone, for he neither can receive, nor make
contribution.

() L# /7 feoffati illi cvamantum, vl medinm non habeant.] That
is to fay, if they have neither one to warrant by {peciall graunt,
nor any mefne by tenure which ought to acquit them, zunc omnes
i freffati pra portione fac coutribiant, c. This claufe is to be
underitood of feverall tenants, as hath been f{aid before: and no
rrovifion is made by this act concerning contribution; where the
parties are provided for by graunt or tenure, -

(10) S§i awctem ceitingat qruod domini, &c.]  Here s a remedy
oiven to the tenant againft the lord, if he diftraine contrary i

this ffatute,

(11) Douce domini fellan: fiam recuperaverinty, &c.] Nota, the futt
that 1s paft cannot be recovered, but damages for the {ame.

(12) Simnili awtern mods [z tenentes pofe bhaic fw:/z‘iz'rftfmcfﬁf_ /5;5!?::-:
hant, Scc.]  Here is remedy given to the lord againft his tenant
that fhall withdraw his fuit.

(13) CGurrat lex communis.] See before, cap. 7.

CAD
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CAP. X.

D E tonrns wicee’ (1) provifum eff,

quod neceffe noin habeant (2) 1b:
venive archiepifcopi, ebvifcopi, .abzfate_'s,,_
prisresy comitesy barones, nec aligui vir
religiofs (3)s fere mulieresy nifi eorum
prafeutia ob aliguam caufan fpecialiter
crigatur fed teneatur tonvaus, ficuttem-
paribus pradecefforumdoniing regis tene-
riconfuevit (4). Bt qui in [diverfis]
aund’ babeant tenenenta, nov habeant
wecelfe ad bujufmodt tournos (6) venire,
wife in balivis (7) ubi fuerint conver-
fantes (§5). Kt temcantur tourni fe-
cundum_formam Magne CGhartee, et fi-
cut temporibus regum Richardi et Fo-
hannis teneri  confueverunt,  Vide
Mag, Char. cap. 35.

I OR the turns of therifls, it is pro-

vided, that archbifhops, bifhops,
abbots, priors, carls, barons, nor any
rcligious men or women, fhall not
need to come thither, except their
appearance be cfpecially required
thereat for fome other caufe; but the
turn fhall be kept as it hath been
ufed in the times of the King’s noble
progenitors. And they that have
hundreds of their own to be kept,
ihall not be bound to appear at any
{uchturns, butin the bailiwicks, where
they be dwelling. And the turns
fhall be kept after the form of the
great charter, and as they were ufed
i the times of king Richard and king

John.

(Regifte 1745 175.)

e iournis wicecomitis provifum oft quod uecefle non habent il wenive ?*‘Ii';_rﬂl‘: €ap. I
archiepifeapi, cpifiopi, abbates, priores, comites, baroues, nec aligiei wivi ¥ 19

:';"!zgéaﬁ, Jei wmnlieres, nifi eorum preefentia ot aligram caufan: Jpecialis

£X oA 1223, ]

This 1s the firft branch of this chapter.

I©. N. B. 160. c.
er Mgz Cart,c. 5.
& hicca, 18, 24.

Before the making of this flatute, the theriffe in his tourne, and § H. 4. 16.
the lords of leets did ufe to amerce archbifhops, priors, earles, 12 H. 7. 15.
barons, relicious men, and women, if they came not to the tournes,
or to the leets of others, becaufe for fuite reall no diftrefle can be
taken, but for the amerciaments for default of {uit, which this
At doth remedy; for now, leeing 1t is hereby provided that the
perfons above named fhall not need to come to tournes, &c. therc- [ 121 ]
ﬂ}re‘for their not coming they cannot bee amercied. | |

l‘j rit, heare what the Mirror faith of this matter : Abufron ¢ff Mirror, cip. s.
e Juffer afeun deins le realme eufier 40 joitrs, que il foit del age de xiy. § 10
iy tnfuis duglois on alicn, fil ne foit Jure al roy per jevestcnt del fealts
< Pevife, 2T i decenne s abufion eff que clerks &S fems jont exempt de
Jeiie al yoy lp diy Serement, de ficome le roy prent lour bomage, € lour
Fealty pur terre.

Now this oath is well exprefled in Britton, Poillons nous gre #ref~ Brit ca. 12. £,
{i-;f!-f CCkx de xiy, ans, defouth nous facent le ferenment que 113 _fory’ foiqll 19- Lib. 7. foe
& fam/[{ & que 7lz ne Jers” felons ne aux felonies affintants. Calvins cale,

And it is worthy of obfervation, that by the common law, par-
che.ﬂ, that had curanr: m:.fmm'um, the better to performe
n, were not compellable to come to tournes, or leets;
were diftrained to come thither, they might have a
cundum confuetudinen regni noftr: perfonee ecclefigfficee, ra-

4. zicre

and if the .
Writ_, szz;;f{: Regift. 175,176.

FtN-B; réo.
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tions fervarum et tenementorim fuovune ecclef1is fuis annexorum ad ..
nicnd. ad vifum franc® pleg’ in cur. noftra, wel aliorum quorumcungu,
¢9c. Whereby it appeareth that thi> writ 1s grounded upon the
common law, being the generall cuftome of the realme; but othe
clerks (that be no parfons of churches with cure) under which
name all ecclefiaflicall parfons regular and fecular are contained,
if they be diftrained to come to tourne or leet, they fhall have 3
writ reciting this ftatute to be difcharged thereof. Which wrjt
beginneth, Cum de communi confilio previfim fit quod «wiri religiofi uen
habeant necefle venive ad tourmem wicecom. Lc.

So likewlie women fhall have the ke writ, Cu»: de cornmun: confi.-
lio, e, provijium fit guod mulicres non habeant necef): wenire ad toyr.
numy ¢,

And it is a rule of law, that whenfoever a writ doth recite g
ftatute, there the {tatute doth mtroduce 2 new law.

Now albeit the abovefaid perfons be exempted from tleir per-
fonall comming to the tourne and leet, and many other perions
never tocke the {aid oath of allegiance, yet are all fubjcéls of
what quality, profeffion, or fex foever, as firmly bounden to their
allegiance, as if they had taken the oath, becaufe 1t is written by
the hAnger of the law in every one of their hearts, and the taking
of the corporall oath, 1s but an outward declaration of the
iame.

In the chapter next before, provifion was made for doing of
fuite fervice, now in this chapter a law is made concerning fuite
reall, by reafon of refiancie.

(1) De towrnis wicecorn®.] This tourne of the fheriffe 1s curia
wicecom’ franci plegii (as it hath been faid) and therefore this act ex-
tendeth toall lects and views of frankpledge, of all other lords and
perlons.

(2) Neceffo non habeant.] 'That is, they are not compellable to
come, but left to their owne liberty, #i/f7 eornm prafentia ob aliquam
cafam fprcialitei exigatur, as to be a witnefle or the like.

(3) Nee aligul wird ?'L’f{gftjf.] Religiofi 1n the proper {fenfe are
taken for thofe that be regulars; but ecclefiafticall perfons, that
be feculars arc alfo within this a&, and that doth notably appeare
by a writ in the Regifter, Cum perfone ecclefiaftice non 6:zémnf‘ it
coffe wenive ad tournum vicecom. wel ad vijum franci plegii, e, juxta
Sormam provifionis de commmuiti confilio yegni noftri in confimili cafu pre
wiris religiofis fusle, &e. Whereby it appeareth, that eccleftalt-
call perfons fecular, ave in confimili cafie with them that be religiofs
and confequently within this aét. .

(4) Sed tencatur tournus ficut in temporibus pradecefforum domint
TEEIS LenerE confusicrunt, et teneantiy tourni ﬁcarzdrmz Jormam Magnz
Chaita et ficot temporidus regis Richardi et Fobannis Lener: caq_ﬁ:ﬂ»’f*
rant.] In thie 52 yeare of H. 3. fo long 1t was by efHuxion of
time fince the raigue of H. 2. mentioned in Magra Charta, that
this aft had juit caufe to have reference to the times of R.1.an
iking John.

(5) £t qui in diverfis bundredis habeant tenementa, non 5:&'555?1‘
neccffe ad bujufmodi tournos wenire niff in balivis ubi fuerint cam:n&]’.:-
Santes}  Here bundredum is vaken pro wifu franci plegii: 1o as €
{enfe 1s, that he which hath tenements in the tourn, a.nd in fome
other view of frankpledge of fome other lord, or in divers views
of frankpledge, he fhall not need to come to any other bu e

Cap. 10.

¢ where
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he is converfant, and hundreds here are named, becaufe fheriffes
15 hath been faid) kept their tournes in every hundred.

(6) Ad hujufmodi tournos.] Here tournus 1s taken not only for

the kings view of frankpliedge, but for the views of frankpledge of

other lords.
(7) 1= balivis.] Mere baliwg 1s taken for the tourn or leet

where he is converfant.

[f a man hath a houfe within two leets, he fhall be taken to be
converfant where his bed 1is, for in that part of the houfe he 1s mott
converfant, and here converfant fhall be taken for moft con-
verfant.

If 2 man hath a houfe and family in two hundreds, fo as he is 33 1. 6. fol. g.
in law converiant or commorant in both hundreds, yet he fhall *9H.6.fol 1.a.
doe his fuit to the tourne or leete where his perfon 1s commorant.

Lattly, if any man be grieved in any thing contrary to the pur- Mag Chart.c.5¢.
view of this ftatute, he fhall have an aftion grounded vpon this & hic, cap. 9.
fatute (as often in cther cafes hath been obferved) for his remedy, Regift. 174,175,
and relief therein, which actions appear in the Regifter. fﬁlfﬁ 160,

26 E, 3. cap.

CAP. XI.

ROVISUM ¢t etiam, quod nec I ‘T 1s providedalfo, that from hence-

in 1tinere juftic’y nec in comitat’, forth neither in the circuit of juf-
i hundred’y nec in curia baronw’ de ticers, nor in counties, hundreds, and
(cctero capientur fines ab aliquibus pro  court barons, any fines {hall be taken

pulchre placitand’ (1), neque [ pro eo] of any man for fair-pleading, nor fo
qusd non occafionentur (2). £t fcien- that any occafion ithall be. And

dum ety quod per iffam conflitutionem it is to be known, that by this
non tolluntur fines cert: (3), feu pre- 2t fines certain, or loans aflefled
Sattones arrentate @ tempore quo domi- fince the time that our lord the king
nus rex primum transfretavit in Bri- firft pafled into Britain, are not taken

tanniam ufque nunc. away.

W.1.ca. 8. 1E. q.cap. 8. ftat. 2. Britton, fol. 32. Fleta, li. 2. ca, 60. (1 Ed. 3. ftat. 2. c. S,
3 Ed. 1. c. 6. Regift. 179.) |

~ Before the making of this ftatute, jullices in eyre, the fuitors
In the courts of the county, hundred, and court baron did ufe to
let fines at their pleafure upon the defendant or plaintife, tenant or
demandant, and not upon the councell learned for vicious plead-
ing; and the reafon thereof was, for that it was in delay of juf-
tice, and {o a contempt to the court, and then he had leave to [ 123 ]
dmend 1t, and to make it perfe®, which is called Beaupleder.
Thm' a confilteth upon two branches: by the firft all fines in-
tertain for vicious pleading, and for amendment thereof, are
wholly taken away.

By the fecond, fines certain for vicious pleading, and amendment
thcrt‘:pf aflefled fince the firft going of H. 3. into Britain, which
R::u:: the 14 yeare of his raigne, are not taken away by this

(1) Pro pulchre placitando.] In truth it was, as hath been faid,
as
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as well in refped of the vicious pleading, as of the faire pleading
by way of amendment.

This extended to pleadings, and not unto counts, and pleints,
neither doth it extend to the kings higher courts of juftice, by
to thefe foure here named, for in the higher courts there were faire
and good pleadings; whereof the Englifh poct ({peaking of the
{ferjant at law) faith,

123

Thereto he could indite ahd make a thing,
'I'here was no wight could pinch at his writing,

Chaucer.

( 2 ) Neguz pro co quod 207 armﬁhmm‘zﬁ‘.] "That 15, that for that
caufe they fhould not be occafioned or troubled.

If any man be grieved contrary to the purview of this fla.
tute, he mav have an action in nature of a prohibition upon this
flatute.

(3) Nci tolluntuy fines certi.] And the reafon of this was, for
that fines certaine ¢rew by confent, and therefore this aét tooke
them not away, for omunis confenfies tollit evrovems; and 1 have feene,
and doe know 1n divers court barons, &c. fines certain for éeau-
pleder pald to this day.

Regifl. 17y,
F.NLVB. 2.

17 K. 1. dttach-
ment o.

[ 124 ] C AP Xl

§ N placito wvero dotisy quod dicitur N a plea of dower, that is called
= gde uibil babet (1), dentui de undc nihil habet, from henceforth
caiciro quatuor dies per aniun ad  four daysfhall be given in the year af
pninusy ot plures 7 eonmeds flevi poterity,  the leatt, and more if conveniently it
ita gued babeaut quingue vel fex dies ad  may be, fo that they fhall have five or
pinus per annum. D affifis [autem] fix days atthe leaft in the year. Inal-
wltime prafentationis, et in placits  lifes of darraine prefentment, and mna
greare impedit (2) de ccclefiis vacanti-  plea of quarc impedit, of churches va-
buesy dentur dies de guinden’ in quinden’  cant, days fhall be given from fifteente
(3), wel de tribus feptimanis in tres fiftecn, or from three weeks to three
[feptimanas, prout locus fuerit propin- weeks, as the place fhall hap fc be
quus, vel remotus. Et in placito quare ncaryor far. Andin a plea of quarc
impedity fi ad primum diem ad quem  wnpedit, if the difturber come not
Jummonitus Suerat ( 5 ), #1072 Vencrit (4), the firft day that he 1s {ummoned, nor
viec effoninm miferit impeditory tuinc at-  caft no efloin, then he fhall beat-
tachictur ad alium diemy qio die fi tached at another day; at which day
non venerity nec effonizin miferit (6), if he come not, nor caft no eflom, he
diftr ingatur per magnam difiriéiioncm  fhall be diftrained by the great diftrefs
Juperius datan, Lt fi tusic non venerit abovegivens; and if he come not then

per ejus defaliam feribatur epifeopoiilius by his default a writ {hall go fto the

loci quod reclamatzs unpeditoris illa vice
conqueventt (8) non obfiflat (7 ), falvo
impeditor: alias jure [uoy cum tnde logis
voluerit, Eadem lex * de attachiamen-
tis (Q) faciendis in omnibus brevibus
ubt attachiamenta jacent de catero
(quoad difiriétiones faciendas) firmater

obfervetur:

bithop of the fame place, that the clum
of the difturber for that time fhall not
be prejudicial to the plaintifi; faving
to the difturber of his right at another
time, when he will fue the_refOI‘c'.
The fame law, as to the making o

attachments, {hall from henceforth D€
obferve&
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obferved in all writs where attach-
ments lie, as in making diftrefics, fo
that the fecond attachment fhall be
made by better pledges, and after-
wards the laft diftrefs.

Vide ¢1 H. 3. Dies Communes in Banco, in placito dofis. (32 H. 8.c. 21. Fitz. Jour. 18, 19+
sz, 11 H. 6. 4. 33 H. 6. 1. Flez. Biief, al. Eveique, 14, 21, 22.27. 32 H. 8, ¢ 210)

Cap. 12,

obfervetur: ita tamen quod [ecundum
attachiomentum fiat per meliores ple-
giosy ¢t poftmodum u'tima diftriciio.
[Vide artic’ {uper chartas cap. 15. ]

The mifchicfe before this a& was, that in a writ of dower,
snde 1#ihil habet, there were dayes of commnion retourn, as in other
yeall adtions, which was mifchievous to the woman, 1n refpeét of

the lone delay, fhe claiming but an eftate for her life, which
mifchicfe this ftatute, as by the letter thereof appeareth, doth
remedy.

And this ftatute in favour of dower is al{o extended againft the
vouchee, for this adt faith, iz placito dotis, and the vouchee is in
tlacito dotis,

(1) Unde nibil halet.] This alt extends not to a writ-of right
of dower, but the flatute of 52 H. 8. extends to it, neither doth
this act extend to a writ of dower ad offium ccclefice, Or cx affenfic pa-
tris, unlefle it be aunde #ihil habet, but the {aid act of 32 k. 8. ex-
tends to every writ cf dower.

(2) L afifis ultime prafentat’ ef in placito quarve impedit.] This
ot extendeth not to a writ of quare norn admiftt, nor to an zucum-
travity, but oncely to the aflife of darrcii: prefentment, and quare in-
fedil, and the reafon thereof 1s, for feare of the laps.

(3) Dentur dies de quindena in quiuden’] By aflent of parties
% longer day may be given then is prefcribed by this aét, but that
affent muft be entred of record.

Arnd it 15 to be obfcrved, that by the common law great delayes
bee difallowed in foure kindes of a&ions, wsz. in all writsof dower,
qrare impeait, aflife of darrein prefentment, and aflife of nowve! dif-
£y and therefore no protedtion fhall be allowed, or gfoine de
Jervitio regis thall be caft in any of them. |

4) Ln placito guare impedit fi ad primum diem ad quem fummo-
utus fuerit non wenerit, &c.} At the common law in a guare inz-
pedity the proces was fummons, attachment, and diftrefle infinite,
Which was mifchievous in refpe ¢ the laps, now it is provided
ri]ut if he appeare not at the graund diftrefle, judgement fhall be
given for the plaintife, and a writ to the bithop avrarded.

(35) Summonitus fuerit,] Put the cafe that upon the {fummons,
the ::ief'endant is retourned 257/, and at the attachment and dif-
trefle, bzl alfo, this cafe is out of the letter of the ftatute, for the
defendant was never fummoned, but it is faid, * that when there
be two mifchiefes at the common law, and the leflet is provided
tor by exprefle words, the greater fhall be included within the
fame remedy s this cafe when #7547/ is returned is the greater
mlfcl}lefe, for he by his dcfault fhall lofe nothing, but in the cafe
provided, the defendant by his default fhall lofe iflues, and the law
tntends that he will rather appearc then lofe 1flucs.

&‘]lyftare impedit is brought againft two} upon the difireffe ‘one
{':;“ appeare, and the other makes default; 1n.7 E. 3. 1t was re-
{;1' ved that the plaintife fhould not prefently have a writ to the

ihop againft him that makes defaulr, for that it might be, that

L Inst, L the

32 H.3. cap. 21,

44 L. 3. 5»

39 I, 6. 40.
Artic. {uper
Chartas, cap. 1§,

Bradt. L. 4-|f0n
2.6, 247.
Fleta, lib.5.¢c.16.
Brit. 233

1z H. 6. 4.

14 E. 3-
Dﬂf.ﬂlﬂt 17

11 H 6. 4. 3.
21 H. 6. 56-
Lib. 5. fol. 41
* ng*!ﬂl

7 .3, 4
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the other that appeares fhall have againft the plaintife a writ to
the bifthop; and it was there faid, that 1t was not reafonable, that
upon one originall the plaintife fhould have one writ to the bifhop
jor him, and another againft him; but this notwithftanding the
plaintife by this aét ought to have againft him that makes default
a writ to the bifhop; and it 1s not againft reafon, if the other de.
fendant can barrethe plaintife, for him to have a writ to the bifhap
acainft the plaintife by the common law, and {o bee the later bookes,
and common cxperience at this day.

(6) Twnc attackictur ad alium dicm, quo die [t non wenerit nec ¢f-
foniim miferit.}  Effenium, or exoviunr 1s derived of the French verb

efronicr, or exeniery, which fionificth to excufe, {o as an efloine in
/ S

legall underftanding i1s an excufe of a default by reafon of fome
unpediment, or difturbance, and is as well for the plaintife as the
defendant, and 1s all one with that which the civilians call excu/ati.
* Of effoines, there have been (as we reade in our bookes) five
kindes, wiz, 1. De feraitio vegis. 2. In terram jfaniam, 3. Ul
tra mare. 4. De malo lefti, in our old bockes called efcanizm de re-
frantifa. 5. Et de malo wenicndi, and this lait 1s the common el

{oinc, which 1¢ interded in this aét,

In a grare impedit, or darrein prefentment, an eftoine de ferwvice I
roy, ad terram fanfiam, or nltra mare lyetn not for doubt of the
laps, but a common efioine lieth, and of effoines the Mirror faud
well, Aluficn off que fuux caufes de offoines joint refeeivable de cy que
droit ne allowve fauxime in nul cafe, & abufion off dalloaver effoine in
perjinel afion; for the fame author treating De articles per iels
roys ordein, {aith, Qirdein fueront ¢ffoines in mixt afions, & realls, ]
ne in perfoncls; and I finde, not in Glanvill any efloines, but in reall
and mixt altions, but before the making of this adt, efloines were
allowed 1 perfonall ations.

Non jacet effoniin, quia fummenitio tofificata non ¢ff, vel par ne:
attcehictar, co quod wicccomes mandavit qicd 10 cff tnventus.

(7) Per ejus defaltam [feribatur epifcopo quod veclamatio fmpe.s_z’f!arﬁ.f
illa wvice CCryitErentl nen c?fﬁﬂaf.] Upon thefe words of this ac

the plaintife thall have a writ to the bifhop without making of any
title. |

The flatute faith onlv, Seribatur epifcopo, and yet the plafmtlfe
fhali have both a writ to the bifhop, and befides a writ to enquure of
dainages; if the biflion be out of the realme, a writ to the bifhop
may be awarded to his vicar generall, for he is in place of the
biff.op,

It the defendant appeare at the grand diftrefle, and take a day
biy prece partium, and after make default, no writ fhall be awarded
to the bifhop, for this cafe in refpe& of his appearance is out of
the {tatute, but a new diftrefife thall be awarded. .

\3) Conquerenti.] 'The king f{hall take the benefit of this
flatute.

(9) Eader: lex de atraclh:amentis, &c.] This is the laft claufe of

this chapter, and is to be underftood according to the letter, and
nceaeth not any expelition.



Cap. 13-

CAP.

E T feiendum eff [quod] pofiquam ali-

quis po uerit [e in inguifitionen
cliguam (1), quae  emerferity  wvel
emercere potertt in hujnfmods  bre-
wibusy, nom habebit nifs unicum ef-
fonzum  ( 2), vel unicamn defaltam (3),
ita quod fi ad diem f1bt datuns per effo-
piwm futem 10w venerity aut fecundo die
lefaltam fecerity tunc inquifitio illa per
ejusdefaltam caprantur, fecundumingi~
[iticnem tllam ad judicium procedatur.
8§t wero inquifitio illa capta fuerit in
comitate (4.) coram vicecom’ wel coro-
natorey ad jufticiarios domini regis ad
certi diem ef2 remittend’.  Et fI pars
rea non yenerit ad diem tllam, tunc
propier defaitam  ipfius affionctur et
alius dies, fecundum diferetioncm jufli-
aarigruny et mandetur vicecoinitiy quod
ad deem 1llum faciat cum venire ad au-
diendim judicium (fi welit) fecundun:
imguifiiionem illaim.  Ad quem diem fi
il venerity propter defaltam fuam pro-
codatur ad judicinvm. — Eodent modo fiat,
/i nont ventat ad diem fibi datum per
cfoizinm fuum.

4.). 15 Eliz. g24.

The mifchiefe before this flatute was for the areat delay that

Marlebridge.
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XIII.

N D it is to be known, after that
a man hath put himfclf upon any
enqueft, the which hath or muit
pafs in fuch manner of writs, he fhall
have but one efloin, or one default;
{fo that if he come not at the day given
to him by the efioin, or make default
the {econd day, then the enqueft fhall
be taken by'his default, and accord-
ing to the fame enqueft they fhall
procced to judgement. And if {uch
cnqueft be taken in the county, before
the {theriff or coroners, it {hall be re-
turned unto the king’s juftices at a
certain day; and if the party defend-
ant come not at that day, then, upon
his default, another day fhall be af-
figncd to him after the difcretion of
the juftices; and it fhall be command-
ed to the fherift; that he caufe him
to come to hear the judgement, if he
will, according to the enqueit; at
which day, if he comc not, upon his
default theyfhall proceed tojudgement.
In like manner it {fhall be done, 1f he
come not at the day given unto him
by his efloin.

(Ficz. Effvin, 21. 33, 34- 38. 1co. 130. 159. Godbolt 236,

2 Re2, Eff0. 159.

might come to the plaintife in any perfonall aétion.

(1)

L inquifitionem aliquam.)

That 1s, when iflue 1s joyned,

and 111{: d ” ; J - y ¥ " c 7D Y- IT Y ¥ -
Thie i1tf€nd:11]t ponit [z fuper patriam, ct pr .;_::Z;c: grerens fimiliter.
5 laatute extendeth not to a demurrer in law.

le pl .

In an aftion of debt z ciftome de Londor:

Suit alledge &5 denie per 21 E. 4 745 78

of th thi_s iflue fhall not be tryed by inqueft, but by the certificate
the maior by the mouth of the recorder,

proces zjzxgﬂ al maior a

fﬁr'ﬁi‘l ) y . .. . 4
{;ﬁ.[y: @& quel jour le def. pria defire ofoine, and was efloined by the
Pinion of the whole court, for this tryall was not per patriam.

(2) Niff unicum cffin;
: c/forzizes
loine oz,

'1111'15 i;; to
Teltrainet)
And th
efolned

L 2

Here ¢ffoniun is taken for a common
» and extendeth not the efloine e Jferaitio regis, Te.

be underflood where an efloine doth lie, for this aét
n delates, and giveth not any, where none was before.
ercfore after iflue in a Jeire fac’, the defendant fhall not be
» bzcaufe no efloine lyeth in that cale, e fic de fimililus.

19 E. 4. effoine -
21

19 H- 6- SIt

'.7.;5 Ei'zi 3!

But
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2 E. 4. 10,

20 E. 3. &.fo. 30,
22 E. 3, 4. 7.
2 R, 2, efivine
59

rg4 H. 6. 1.
Dier, sEl'z.22.0.
x5 Eliz. 32

2.4,
[ 127 ]

v4 H. 6. 10,
n H. 5.125 13
Diﬂf} Ubi iUP-

E chartis vero exemptionis, et li-

bertatis (1), ne ponantur imnpe-
trantes n o afjifisy juratisy vel recorii-
toonihus cliguibus @ provifum efty quod
Jtades weceflariune fit eorumn juramen-
ditmy quod frue ers juflitia exbiberi non
poterit (velnie i magizs affifis, et in
perambulaiiomibus, et in chartis wvel
foriplis conventionuniy uti fitrrunt teffes
wominat: (2), aut 12 atriniisy vel alils
cosfimiitons ) jurar’  coganmiur, falva
fibi alras lLivertite, et cxeinptione Jua
vradicla (3).

Marlebridge. Cap. 4,

Bct if there be divers tenants in a precipe, or divers defendan
in a perfonall ¢ &ion, albeit in law they be but one tenant, or gpe
defendant, vet each of them fhall have one efloine; and f{o hy
this aét been e¢xpounded.

(3) Vel wnican: a’g"ﬁz/raﬂz, &c.} Upon confideration of thefe
words, and of theflc words fubfequent, tunc inguifitio illa per defy.
tam capiatur, two conclufions are colleéted. 3. That this a& .
tendeth to the defendant, and not to the plaintife, becaufe the ¢.
fendant maketh default, and on the plaintifes fide 1t 1s called a no.
fuit: alfo the enqueflt 1s awarded by the default of the defendan,
And laftly, the mifchiefe was for the delay of the plaintife by i
defendant, and thercfore the delay which the plaintife maket
himfelf: 1s out of the mifchiefe, and remains at the commen
Jaw.

The {econd conclufion is, that this a&t 15 to be underfiood in
action perfonall, for that no enqueft 1n any action reall can be take
by defaulr.

(4) Siwero inguifitio capta fuerit in comitatu, &c.} The meaning
of this claufe 1s, that if after iflue joyned in a bafe court, the d-
fendant hath had his efloine, yet if the plea be removed before
the kings jullices, he fhall have another efloine before the juftices,
for the proceeding in the bafe court is not of record above.’

CAP. XIV.

C ONCERNING charters of

cxemption and liberties, that th
purchafer fhall not be impanneiledin.
affifes, juries, and enquedls; itispro- -
vided, that if their oaths be fo requi- |
fite, that without them juftice canne
bc miniftred,as in great affifes, peran-
bulations, and in dzeds or writingsd
covenants, (where they be nafned for
witnefles) or in attaints, and in othef
cafes like, they fhall be compelled

fwear; faving to them at anothel
time their forefaid liberty and exemj-
tion.

W.z2.,cap, 28, 29 H. 6.¢. 3. (34 H. 6. 25. 13 . 3. 5.}

(1) D¢ chartis wero exemptionis et libertatis, &c.] Hereby I
appearetn that this a¢t is in afirmance of the common lav, for
every charier of any franchife or liberty whatfoever, by reafﬂ{ﬂ
whereof there fhould be a failer of juftice, 1s void and of noné
fclt in law, as inthe cafe of conufans, and this cafe of exempnon-d

In this a& there be foure examples fet downe, wiz. the g”ﬂ"ﬂ
aflife in the writ of right, 1n the writ of rationabilibus divifiss her
calied in perambulationibas, in deeds where witnefles be nabes

and 1n attaints. y
Rationabilitw
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Rationabilibus dz'-v?ﬁ.f.]

Magna affifa inter Priorem de Tyncmuwe petentem, T Simonem de
Ruceflre rc'?zﬁzztem,_de o yzrc:'ad _izz’em Simon permittet rationabiles divwifas
feri inter fﬁi'?“ﬂthfﬁﬂf {){'mw; in Weibam, (I terras ipfius Simonis in
Ruceflre, ficut gfje deset I folct. Et unds idew: Simon qui tenens ¢ft po-
it Ji magram alfifam tllam, & petit recogn’ ficri, utrum ipfe majus
Jus babet in quindecim acris terra, I quindecim acris morer, cunz pertin’
in Ruceflve * per metas & diwvifas fubferiptas, fcil. incipiendo apud altam
vian gie extendit Je wltra Swwalyfpotleche, LT fic defcendendo per Savaln-
Jpatlecke werfies anftrun wfgs Ryfdenburne, ubi Savalnfpotleche &5 Ryfiden-
I my'n:f:gzmr , &I ﬁc a/&e;szfmfb i R _J.:/E{E?Eé’z:?'ﬂf we;ﬁx boream ufgec
Aldeaeylumavay, & fic adbre per Ryfdenliurne werfus boream nfque le
Reioford, ubi alta via tranfit verfus novum Caftrum fuper Cynam ficut
Has tenet, An preedicfus Prior per metas 9 divijas ﬁet'y/.?r;;zﬁrm, Vi
fncipicndn apid Redeford, I fic per altan wiar: werfus occidentern ufy.
v Munlefbened, &3 fic werfius occidentem per altam wiam ufg. Sewalnfpot-
liche, & fie de Savalnfpotleche werfus aufbrum ufgue Ryfidenburne, &3 fic
de Ryjdenburne verfus boream afcendendo ufg. Redeford praediéd’ ficut illas
exizit: wein’ recogn’ in forma predidt. per Willichnuin de Haulton, Ro-
bertum de Infula, Nicholawm de Punchardon, lobannem de Oggeill, Io-
sannem de Eflington, Richardum de Horfele, Hugonem: Gobion, % al-
rerum de Egloythenebam, David de Coupland, F ranconem L yeys, Henii-
com de Dytlcend, & Robertum du Maner, & modo weniunt praedicd
Simon G Prior per attorw’ fuos: Bt praedii milites fuper facramentum
faam dicent, quod pradiéins Simon majus jus babet in preediftis tene-
wmentis per preedicias divifas per quas ilig tenet, quam preediéius Prior
jordivifas per quas illa exigit.  Ideo confideratum eff, quod pradius
Siion eat inde fine dic, &I tenvat praediflum tenementum fibi &5 heeredia
bus fuis por pradi@as divifas, [cil. incipiondo apud Swvalnzfpetleche ubi
alta vig exiendit fe wltra Swalnefpotlechs, € fic defcendendo per Savalre-

hotleche werfus auffrure 1fq. Ryjdenburne noi Savalzefpotieche S Ry/den-
purne conjungunt, &3 Jic afcerdendo per Ryfdenburne verjus borear: ufg.
f]*'ifif'itl}'fr'fffl-1'-?{'}*, & fic adbuc per R 1_'/21’5?1./)::‘?'}26’ wverfus boream ifgue le
Redeford ubi alta wia tranfis wverfus novum Caftrum fuper Lynain, quiet?
de predicto Priore €5 fuccefloribus fuis,et ecclefia fua de T ypemuve im-
perpetunn, &I Prior in mifericordia, £Jc.

plogna allifa inter Prioven de Tymemuwe petentemn, &5 Richardum
Tarpin tencntem de eo, quod iiem Richardus permittet rationabiles divi-
Jas fieri inter terras ipfaus Priovis in TWylum, &5 tevras ipfius Richard: in
Hog }*" on, ficut rfle debent T folent, et unde iden: Richardus, qui tenens eff
pofuit i ir magna alfifam illam, et peiit recogn’ fieriy, utrum ipfe majus
Jis Dabet 11 modietate decem acrarvum moras, -vfgizzri aciagrum terree, €t
Jt;’A;f?gs'Hf.:z acrarum bofciy, cum pertin’ in Heoghbton, per mectas et divifas
Jusfevigiasy widel. incipiendo ex parte Corcali de le Thwvertonerdike, et
/f*; verfus Loircan ﬂ/é?. ad .:'ﬂﬁt?ﬂ AGUET G currit inter le Strother de
L igr/-,?:g;;, et [z Strother de Ruceftre, et fic ficut curfius illins aquee [fe ex-
f;“‘f-f-’f verfis occidentem ufgue Redeford, et fic defcendendo wverfus au-
Frior uiy. le Holloford, et fic del Holleford defecendends werfus auftrum
Wi Ryfide EZIIH‘HE;&_‘/&HE ad terran arabilem de Wylum, et fic per fof-
/ UL Cjufdem terra rg/iam lel La?zg/.?:'zzg quod venit de Lofco de Zﬁ_"}:[nm, et
s defeendendo werfius aufPrume Sficut Syppethavay fe extendit inter bofcun
€ Hoghton, et boferan de WWylum, et wfy. Wylum Halugh, et fic per
Jhtiem qued fo extendit werfus orientem inter Wylum Halugh et bof~
“inae Hoghion ufq. Alberyjirother in parte occidental:, et fic per par-

L

R occid 7 )
*wciientalem de Alberv/irother werfus awftrum ufque les Pullys per
3 partem

127

Pafch. 12 E. 1.
tot. 645. in Banc,
Northumb. de

rationabilibus
diviﬁs-

Magna Affifa
utrum Ipfe ma-
jus jusy &c.

¥ Ver metas &
divilas,

Vide Mich. g T,
1 1n Banc. rot,
26. Sur’ln?
Priorem de
Berm. & Prig-
rem Jde Hida-
wint. Pafch.

6 E. 1.1n Danc.
rot. 57- Salop.
Int. Epifc. Hea
reford & Petr.
Corbet perams
butatio. Vide
Pafc. 8 E. I.in
banc. rot. 53,

Veredi€tume

Judicium.
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Finale.

Pafch. 13 E, 71,
in Banco. rot.72.
WNorthumb.
Mich., 18 E. 1.
in B.anc. rot. 76,
Northumb.
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partem occidentalem, et fic de les Pullys weyfus occidentem per qu.
dam foflatum w)g. quoddam Run quod [e extendit ufque aquam de Iy,
Salva communia pafiura eidem Priori ct fuccefforibus fuis in pradis,
mora de Hoghton wufque le € havertonerdike per partem occidentalem, ¢
Jfic per partem occidentalem de le Br-bill, et de Hyndecfehaave, et fic ver.
JSus auftrum defcendendo per le Greneleghe, et fic ufque Sygpethavay fioy
ea tenct, an preedicins Prior per meras of divifas fubjeripias, videlecet iy
cipiendo in parte boreals in TV ylummiore defcendendo werfus anftrum fer
le Thavertonerdike vfque T hornrae, et fic de T bornrawe ufquc Marti.
pol werfus anffrum, et frc de Martinpol ufgue Adldeheavey et fic defeen.
dendo per le Haldebeyavay verfus aufiram vitra Ravencfburne, et [ic 4
Rawvenefburne werfus auftrum et itcrum wltira Ravenefburne, et fi 4
Ravencfbzrne wverfus arfirum ufg. Standandefian, er fic de Standand:fior
verfus awflrum ufy. le Fuifbereawwey nfg. aquam de Cyne ficut illnm exigh,
Venit vecogn’ in forma pradifia ver Williclmum de Hauvleton Robertun
de fnfula, Nichol’ de Punchardon, Jobannem de Oggill, lohannem de Ef.
/z';zg!m:, Robertum de G!am‘:}:gﬂ’azz, Richardum de {‘Iafﬂge, Hz:gm:mr G-
byon, Walterum de Egleynthanm, David de Coupelarnd, Francione Tyer,
I Kenric’ de Dycheend. Et modeo veniunt pradidt’ Richardus,S Priy
per atinrnatos fuos, &3 prediddi milites fuper facrum fuwm dicunt quid
pradicies Rickardus majus jus babeat tenendi medictat’ preediciorun
ten’ per cajdenm metas & diwijas, por quas idem Richardus fuperius cla,
guan: preedicius Prior.  Ldeo confiderat’ oft guod predictus Richardus
cat inde fine die, EF tenear medictat. pradiclornm ten’ cun pertinen’ por

Judicium finale predilas metas &5 divifas, por guas illam clan’ f:60 & hered’ juis

quicte de predifto Priore & Juccefjeribus Jits, & ecclefta fua de T yne-
muzve impier)etuniite Et Pricy in mifericerdia,

Vide Mich, 18 E. 1. in Banco Rot. 76. Northumb. a notable
record. For this writ de rationabilibus divifis, and the writds
perambulatione fac’, vide Regift. 157. b. Glanvill, lib. g. cap. 14
Dralton, lib, 4. fol. 2¢7, a. 211. b. De perambulatione fac.” hib. 5.
372. a. & 444. De rationabilibus divifis. Fleta, Iib. 4. cap. 15,
lib. 5. cap. g,39. 31 E. 1. Droit, 70. § L. 3, fol. 12. 28 E. 3
fo. 43. 14 E. 3. tit. Aid 23. 29 E. 3. 45. 45 . 3. 4. 3E.4.10
F.N. B. 128. m. &c. 133.d. &c. Vet. 73, 74. Coke, lib. mtr
503, 566. Iib. intrat. Raft. 541. 495. _

Upon all thele records and books, the learning of thele two writs
{tandeth thus: | ’ |

1. This writ of rationabilibus divifis 13 a writ of right 1n his
nature, wherein battaile, and the oraund aflifc licth, and judgement
finall {hall be given: in this wiit the view and voucher is to be
graunted, and efples are to bec laid, and this writ ¢# dreve ad-
werfariune, _
2. The wnit de perazbalatione facicrda, is no writ of right 1n li1s
nature, and is drewe amicabile, and had by confent of pariies.

3. The perambulation may be made as well by commiilion to
certain pe-fons as by writ; but the proceeding, & rationabiliby
divifis, 1s by writ oncly.

4. 'T'his is comimon to them both for a divifion to be made be-
tween {feverall townes or hamlets.

5. If it be for a divifion between two counties, for the bet-
ter direftions of fheriffee, coroners, and other the kings ofhcer
and minifters, it muft be done by the kings commiflion ander the
great feale, but the diviiion hereby made fhall not eftoppe or ¢o%
clude the parties interefitd in the land, Upn
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Upon the verdit in any of the four examples before mentioned,
no writ of attaint doth hie; then followeth thefe words, £¢ 7» aliis
cafibus confimilibus : thele by the letter of this ftatute, muft be fuch,
as thereupon no attaint doth lie; as :n the partizione fac’, and other
jnquefts of office, as hath been {aid : but all charters tending to
the failer of juitice, are void by the common law, without any aide
of this a&t: as if there be not {fuficien: hundreders, befides thofe
that have charters of exemption, for triall of an iffue in an afion,
wherein an attaint doth lie, there charters thall be difallowed, be-
caufe fire eis jufiitia exhiberi ion petef?, and fo in all other like
cafes: fo if the king graunt an exemption to all the freeholders in
cne county, and to all the citizens in a city, this 1s void.
(2) Inchartis, Tc. ubi tefles fuerint nominati,] Hereby it ap-
pcareth, that by the common law, the witnefics named in the deed [ 130 ]
fhould joyne with the enqueft, or el{c the charter of exemption,
De affifis juratis et recognitionibus aliguibus, {hould not have freed 1Partofthe In-
them. Vide the firflt part of the Inftitutes, and fee beforc cap. 6.  flitutes, fect, 1.
In attinctis,] Hereby appeareth that the writof attaint, which
by our old books and auncient records is called breve de convic-
ticire, Was given by the common law, and the forme of the writ is
it downe in our auncient authors at the {uite of the party grieved:
and 1t appeareth by the Regifter that no writ of attaint reciteth any
fiatute, and the judeement in the writ of attaint 1s fearfull and
penall, and given by no ftatute, and this is proved by this adt,
which nameth attaints, and is before any act of parliament in pring
made concerning atinints.
And it feemeth by our old bookes and auncient recerds, that by
the common law, it lay as well in plea reall as perfonall.  Vide
egitt. 122, Mirror, cap. 3. De Attaints. & cap. 2. § 4. De
Loters. Glanville, lib. 2. cap. 19. Bra&on, lib. 4. fol. 289. Fleta,
Iib. 5. cap. z1. 34. Britton, cap. g7. fol. z37. 6 H. 3. tit. Attaint,
72, & 730 15 £1. 3.1b. 74, Temps E. 1. 1ibid. 70. 12 E. 1. 1b. 71,
30 Al 24. 28E.3 91, 44 E. 3. 2.b. Temps R. 2. Conufans, 88,
5H. 4. 15, Fortefcue, ca. 26. F.N. B. 107. k. W. 1. cap. 38. 47.
LE. 3.¢cap. 6. § E. 3. cap.6, 7. 28 E. 3. cap. 8, 34 E. 3. cap. 7.
23 H. 8. cap. 3. See the firft part of the Inftitutes. Selt. 514
Verb. en Attaint.
But fome fay the writ could not he obtained without difficulty
(becaufe he had other remedy to try it in an action of higher na-
ture) and therefore the flatutes were made.  See the ftatute of W 1.
€ip. 38. and the expofition thereupon, and a judgement given,
Mich. s E. 1. Of an attzint heare what the Mirror faith, Ex temps
*{" roy tenry Lo primer eftoit ordein &5 communement affentu que jurors
" enguefts, e, in attaints, et tiels autres ne prendront rien de loiers,
~c. oee the other ancient authors and books above cited ; by
them it appeareth how neceflary the reading of auncient authors
and records be for the knowledge of the common law, and how the
ftatutes concerning attaints are but in affirmance of the common See W, 1. cap.
law, for the plaintife may have upon them the penall and fevere 33.
Jidgement given by the common law., Vide 40. Aff, 23. 40 Afl. 23.
1f aman have a charter of ex¢mption, and fheweth it to the the- F.N.B.165,166
nifte, yeét notwithftanding he may retourne him, for the fheriffe is A&t D.
"0l 1o judge of his charter, nor to allow, or difallow thereof; but 39 E 3+ I5.
i he will have the effeét 6f his charter, he muft fue out a writ of ‘;g f{ % i?
lowance of his charter, and deliver the writ to the fheriffe, and I
L 4 fhew



130 Marlebridge. Cap. 1:.

fhew his charter to him, and then 1f the therile retourne him, he
may have his action upon his cafe againft the fheriffe, and fo muft
our old and other books be intended.

18 H. 3. 5. After the fheriffe hath retourned him,1f a full jury doe appecare,
then he may fhew forth his charter, and if the plaintifie confeflz i,
he fhall be difcharged, but 1f the plamtiffe faith that he 1s not the
{fame perfon, it fhall be prefently tried, and fo in the like cafe; but
he cannot plead his charter for his difcharge belore a full jury dee
appeare, for if any anfwer bec made thereunto the jury mug

try it.

41 E. g.exemp-  Such generall charters of exemption i a/i/s;, juratis, ct recoii.
tion 4. tionibus, as in this aét are mentioned, fhall not bc allowed where
= 316 T‘fgcm ~ the king is cither fole party, or where tne {uite is tam pro donire
;1_3” 5 . CXCMp rege quam pro Jeipfo, without thefe or the like words, licer rargar

205 .

1S E. 3. 20, Salva femper alias liberiate of cxermptione prod:’.)  And fo it is
3 M. 6. 14. in cafe of conufance, and of a protedtion, the party may waive the

36 H. 6. 32. benefit of 1t in one aétion, and yet take the advantage of it in

another: and {o if a zon omittas be awarded within a franchife thag
hath retourn of writs, yet he fhall 1n other {uits enjoy it.

[1311 CAP. X‘sr.

—y

AT UL de ceetero liceat (1) ex I inall be lawful for ne man from
— priaciag e caufu diiricliones fa- henceforthy for any manner of
core (3) exiin? feodum fuum, vec i via caufe, to take diftrefles out of his
yosiay cat o 1 commnunr flrata (2) mife fec, nor in the kiny’s high-way, nor
dooningrend ctonindfires Juis (4) Jpecia-  11xthe common {ireet, but only tothe
Loy anthzritaicons ad boc babentibus, king or his officers having {pecial au-

thority to do the fame.

Fleta, lib, 2. ca. g41. W, 1. c. 16, Artic. Clerl, <cap., g. Artic. fuper Cart. ca.x2. 51 H. 3.
Difi. de Scavear. (8 Reps 60. 7 H. 7. 1, 22 Ed, 4. 49. Fitz. Bar, 231. Firz. Trelpafs, 183. Iz
Fuoo5, o511, 8320 Fize Avowry, 37, 2732, Raft, 226. Regift. 98, 183, g Ed. 2. ftat. 1.¢c. g. 2 lnit
131. Cro. £ 710,

13 E. 4. 6. The mifchiefe before this ftatute was, that whereas the king by
his prerogative might diftrein for his rent in any other lands of his
tenant, being in his owne aétuall pofleflion, though they were out
of his fee, and feigniory, divers lords tcolie upon them alfo to
diltr«in out of their fee, which was wrong and oppreflion: and
whereas all the kings fubjeéts ought to have free paflage in wia reé-
gia, et communt firata, as well to faires and markets, as about thelr
ota: r attairs, the lords ufed to diftrein in the high-wayes, both
which mifchicts this Tatute doth remedy. -

(1) Non licear.] 'I'his is divided into three branches: the firll
branch 1s, Non licezt ex quacunque caufa diffriGiones facere cxira

Jeodunt. |

34 E. 1. 1. This is to be underftoqd of diftrefles, by reafon of 2 _fmf,':_

f’;?w 4 ';_‘.—E' niory, and not for difireffes for rent charges, &c. or by reaion 0
‘. 3 .

a lcet.

2 H. 4. 24, 2, This
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2. This branch is but in affirmance of the common law, for re-
gularly no {fubjeét can diftrein out of his fee and {eigniory, and

- Serefore if the lord doc diftrein out of hit™fee, the tenant may
oither bave an action of trefpafle at the common law, or an action
{tatute, bue in fome {peciall cafe the lord by the common

" 1aw may diftrein out of his fee and {cigniory, as if the lord come

1o diftrein, and the tenant, or any otier {ceing the lord come to

“Jdiftrein them, drive them to a place out of the fee of the lord,

yet In this cafe the lord may diftrein them out of hiis fee, becaufe the

1ord had 2 view of them within his owne fee, by rcafon whereof
the lord fhall be adjudged in a kinde of pofieflion of them; but if

the beafts goe out of the tenancy of themlclves without enchafe-
ment before the lord can diftrein them, there the lord cannot dif-
trein them, though he had the view of them within his fee, and
jeigniory.

The {fecond branch 1is,

(2) Nec in wia regia, aut in communi firata.]  See what fhall
be faid, regia wia, and what convnunis jirata, in the firlt part of the
tallitutes, fe€t. 6g.

This law had the foundation of the auncient law of England
hofore the conquelt, Alia, s. immunitas, quam babent quatuor chemini
(i. wvie regie) Watling fircct, Foffe, Hilkenildjirect, et Lrmninfireet,
gusiin: dio in fwfgimdz';'zem, alii dio in lavitudinem defcendunt.

In this branch, won Jiceat fhall be taken not fimpliciter, to male
it utterly unlawiull, as to take advantage thereof in barre to an
Avowry, but ecundum gquid, that is to this purpofe, that if the lord
diftrein 1n the high ftreet, or 1n the common way, the tenant may
have an action arainft the lord upon this ftatute: and the realon
hereof is, that whenfocver any thino 15 prohibited by a ftatute, the
party grieved fhall have his a&ion apon the ftatute, and the of-
fender ihall be for his contempt fined and imprifoned; and fo 1t is
declared by ad&t of parliament, as hath boen often obferved. Now
if the tenant thould plead it in barre of the avowry, the king fhould
!ole his fine ; for in that nature of fuite hee cannot bee fined, and
taerefore the tenant is to take * his remedy by action upon the {ta-
tuie, wherein the king fhall have his fine, &c.

- (3) Diftrictiones facere.] A heriot cuftome the lord may feife
in the high-way, for that is no difirefle but a feifure, but he can-
not diftrein for a heriot fervice there.

It the lord come to diitrein, and fee the beafts within his fee,
and before he can diftrein them, the tenant enchafe them into the
hlgh-way, the lord may, as hath beene {aid, diftrein them there,
fur the caufe above exprefled.

The writ upon this ftatute fhall be centra pacens, and not @i et

DRI
_'The third branch:

P(-‘r) f}-@? domino vegi et miniftris fuis, &c.] Here 1s an exception
et Kings prerogative (which by this aét appears to be auncient)
“3 well to diflreine for his rent, or fervice out of his fee, and
’1"1?{1‘3‘311}: as 1n the high-way, or common ftreet. But where it
lnhs ;Ffl]t_tne king may diftrein out of his fee, that 1s, in the other
) t'i?mntnls t»_ﬁ}'na_.nt; 1t muit be underﬁpod in {uch other lands_as
e Ou.;n b‘i.’.lll in his owne attuall pqﬁeﬁion,'_an_d manured with
1o eafts, and not in the pofleflion of his leflee for life,

“I%5; or at will, for their beafts are not fubje& to fuch diftrefle.
‘ There

I3I

2 E. 2,

Avow. 1382,

44 E. 3. 20, 21
6 R, 2,
Refcous. 114
33 H. 6. 51,

2z Eo 4. 6.

g E. 4. 355.

16 L, 4. 10,

Firft part of the
Inflitutes, fell,
6g.

F.N.B. 173,174

Inter leges Edwe
Recgis, Lamb.
fol. 119-

Flet. L 2.cap.42.
Artic. Clers cape
42. Regift, fol.
97-

19 E. 2. bre. 842,
21 E. 3. 11.

30 E, 3. 20,

a1 E. 3. 6.

4.3 k. 2. 30

11 R. 2,
Avowry 37.

36 E. 3. c. 9.
19 H. 6. 4.

35 . 6. 0.

g E. 4. 20.
F.N.B. go. 177
Lib. 3. fol. 6c.
Eechers cafe,

11 R. 2. Avow,
87
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Artic. fuper
Cart. cap. 12.

Artic. fuper
Cart. ca. I2.
-7 I, A 52.
:8 a’;-ﬁ: E‘I' SG-
:19 .[.1.4- 2' 23'

S H. 4. 16.

T H. a. 2.
Lib 11. fo. 44,
Godfrey es cafe,
Flores Hiltor.
Polyc. Virg, 22.
b, Repitt.
T.ucubr. Uck-

ham.

Lib. 2, cap. 32,

L 133 ]
Biit, fo. 35. &
133 be

29 ail. pl. 49.

L.eg2 Executores
& Auten.

W.z. cap. 19,
Icta,lib. 2. ¢c. 535,

Regift. g7.temps
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e 1. -y
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93y 10 COMm.

e
b aico.

I.N.B. 174. b,

1.4 Bl Dy, 312,
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Marlebridge. Cap. 1¢,

There was a ftatute made in a parliament holden at Weftminfte
in ¢ 1 H. 3. the yeare next before this parliament holden at Marle.
bridge, concerning diftrefies, confifting on two branches.

1. Que unl home de religion ne auter foit diftreine per fes beafts, queny
gainont_jorn terre, ne per fes barbits pur la det le voy, ne pur la det de auty
pOME, N pur auter f?zdr&/&?z per les éﬂé/fﬁ.f e roy, ne per autres, tangu;
come ils trove auters chateux fufficient dont ilz poient lever le det, oy i

St fa demannd ( forfpris emparkement des beafls quenx bomes treve fea-
Jants damage folongue le ley, wfage, L le manner de la terre, )

2. Bt que diffrefles forent reafonable a la mountaince de la det, on ds
la demaninde folong; bone walue, S per effimation ne pas outragious du
wicines, 5 iemi per cffvangers. Of both thefe fhall be fpoken £Q-
ecther, becaufe divers of the authorities extend to both.

Beafls quenx gainont fon terre & fes berbits.

T"his law had his foundation of the auncient law before the con.
queft, Dunvalio Mubnutzus prohibited that the beafts of the plough
fhould be diftrcined, &c. and gave priviledges to templesand
ploughs: and Ockam, that wrote before this ftatute of the kings
debts, {aith, Bobus tamen aramntibus, per quos agricultura folet exercer,
aizantur: poterint parcant, ne ipfa deficiente debito amplius in futurmn
coeie cngatuy, quod fi nec ficquidem fumma QU requiritur exurgity i
aranrivis parcendum ef}, :

Brafton treateth of both thefe branches notably, and hee dr
videth auimalia into laboriofa et otiofa, and {aith, Far diftrictio i
Fiiiala ordine izon obfervat’, fi flat diffridlio per cves, et Junt que al
prines dernam diffriavantar animalia otiojay item ordine non clférval

S ffut diflrictio per boves, ut culturam auferant vel impediant, cum fir

ali@ res et animalia alioja que fufficiant ad diflridionem; item fi fubfi
canfa ¢t obfervetur crdo, adbuc putefl effe injuriofa, fi fuerit nimia, i
diftrilio mudum excedat in qualibet fpecie.

And Fleta faith, Quod pro communi utilitate communitatis regm -
hibitvin fuer® ne quis diffringeret alium per oves fuas vel per awveria s
carncarion, quamdin alia fufficiens diftriftio inwvenivi poffit.

Diftriciiones fint rationabiles et non nimis graves. Sece before
Chapter 4.

And Britton faith, Ox fi afcun wifcount eit pur malice faif prendrt
plus des avers pur nojffre det, ou pur autre, que a la wvailance de le @i
cu fil eit prift beafs des carues, ou motons, on berbdis, ou maﬁl, o mour-
tuire, on robesy ou deins mefon la ou auter diffres pect trover fufpcint
ment el bors de meafon.  And in another place he faith, §7 ajcun dif
treine auter per que gainage eft diffurbe, tJc. |

And this agreeth with the civill law, Exccutio fierz non potefl in
beves,  aratra, aliave tnftriementa vuflicornm quatcnus alia bens
habent.

The ftatute of W. z. which giveth the elgi#, doth abfoluteh:
except the beafls of the plough in thefe words, Exceptis bobus ¢
afris caracea,

This ftatute doth not extend onely to diftrefles betweene lon
and tenant, but alfo to all other diftrefles whatfoever, as well at th¢
kings {uit, as at the fuit of the {ubje&, fo there be other _90d“f
fuflicient; alfo to all manner of executions, as well at the fult?
the king, as of the fubjelt, with the like caution as 1s afor'eﬂud'

And an ation upon this ftatute doth lie, as well after dellverﬂHCEE
as before, for the caufe of the diftreining may be lawfull, and y°

notwithftanding if he take the bealts of the plough Whe;l;figllﬁ
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might find others, the diftrefle is wrongfull. And alteit the te.
nant after fuch a diftres taken pay the rent, and thereby athrme
the caufe of diftres lawfull, notwithftanding this doth not purge
the offence againft this {tatute. .

And the ftatute is to be conftrued, that at the time of the dif-
tres, &c. there muft be other catteil f{uflicient, and 1t is not ma-
teriall what was before or after.

The writ upon this ftatute allo fhall be contra pacen:, et non vi et
armis.

Now where the ftatute {peaks of the beafts of the plough, and
not of the plouch 1tfelfe: by the common law alwayes ufed the
plough or any thing belonging to it was not diftreinable, fo long
1s any other diftres might be taken.

This ftatute of g1 H. 3. being of record and in print, T thought
to touch {pecially fo much thereof as concerne dutreiles, whereof
our tatate of Marlebridge hath treated both in the fourth, and this
fifieenth chapter.

And it appeareth by the Miurrour, that many other bealis and
living things, and other goods were not diftreinable by the com-
mon Jaw, if there were other goods {uflicient. As for mort goods,
a covenable diftrefle 1s not of armour, or vefiell, or apparell, or
jewels, fo long as there arc other {fuflicient or covenable; nor of

theep, faddle horfe, beafts of the plough, poultry, fith, or {alvagne,
A ;Jj'(Z.
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29 E. 3. 17,
4- H. 7 S- b-

17 E. 3. 1.

Sce Art. fuper
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Mirror cap. 2.
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CAP. XVI AT 134 ]

SI heeres aliquis pofl mortemn antecef-
Joris (1) fuiinfra atatem extiterit,

et womiiaus funs cuflodiam terrarum, et
tenementorum [rorum habuerit, fi domni-
wus ille dicto heredi, cum ad legiti-
mam cetatem pervencrity terram [uam
Jine placito reddere noluerit, heres ille
tervam fuamn per affifam mortis anie-
cefforis recuperabizy una cum dampnis
Juis, quee fuftinuerit propter detentio-
nem dlam a tempore quo fuit legitime
etitis, Lt fi bhares aliquis tempore
moriis antecefforis fui plence wtatis jue-
it (2), et ille haies apparensy et pro
berede cognitus et inventus fit in ha-
?‘f’{fz.farc 1lay capitalls dominus * enm non
icraty nec aliquid fibi capiaty vel amo-
veat, fed tamen inde fimplicem [eifinam
babeat pro recognitione dominii i ut
Pro domine cognofcatur (3). Etfica-
Prtalis dominus hujufmods hevedem (4)
exira feifsinam malitiof ¢ teneat, propter
Jusd breve mortis antecefforisy vel con-
fangwinitatys

I' any heir after the death of his

anceftor be within age, and his
lord have the ward of his lands and
tenements, if the lord will not render
unto theheir his land (whenhe cometh
to his full age) without plca, the heir
fhall recover his land by aflife of mort-
daunceftor, with the damages that he
hath fuftained by fuch withholding,
{ince the time that he was of full age.
And if an heir at the time of his an-
ceftor’s death be of full age, and he
is heir apparent, and known for heir,
and be found inthe Inheritance, the
chief lord fhall not put him out, nor
take, nor remove any thing there, but
fhall take only fimple feilin thercfore
for the recognition of his {eigniory,
that he may be known for lord. And
if the chief lord do put {fuch an heir
out of the pofleffion malicioufly,
whereby he is driven to purchafe a
writ of mortdaunceftor, or of cou-

fenage,
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[anguinitatis oporteat ipfun unpetrarey

tuite dampna fua vecuperet ficur in affi-
fa wove diffeifine. De  heredibus
antemy qui de domino vege tenent in
capite (§), fi obfervandun: efty ut domi-
nus rex primam inde babeat feifinan,
ficut prius inde babeve confucvit (6).
Noe hooves nee aliquis alius in heredi-
tatens illam [o intyudat, privfquam illam
dc manibus domiini yegis recihiat (73,
prout hujufiiadi hareditas de w:anibus
ipfizes ot anicecfforum fuoruin vecipr con-
Srcveris tenmporibus elapfis. Bt hoc
intelli=atur de terris et feodisy quee ra-
2igire fervitil militares (8 )y vel ferjan-
zicey five juris patronatus in manitbus
domini regis efle confucverunt.  Vide
Prarogativa cap. 3. Et Glanvil, lib,
7. cap. g. fol. 4.

Marlebridge.

Cap. 16,

fenagze, then he {hall recover his da-
mages as in aflife of novel diffeifin,
T ouching heirs, which hold of oy;
lord the king in chiefy this order
{hall be oblerved, that our lord the
king fhali have the firft feifin of their
lands,like as he was wont to have
before time: ncither fhall the heir,
nor any other, intrude into the fame
inheritance, before he hath received
it out of the king’s hands, as the fame
inheritance was wont to be taken out
of his hands and his anceftors in times
paft.  And this muit be underftocd
of lands and fees, the which were ac-
cuftomed to be in the king’s hands
by reafon of knights fervice, or fer-
jeanty, or right of patronage.

Abride.afil 120,

b. F.N.B. 19€. 1.

Glanv. 1t, 7. ¢. g.

Dract. i, g, fo.

Z5%hy 2530

Bric. fo. 175, b,

Fleta, li. 5. cu 1.

icE.43.9,10.

per Curiam.

SE.s3. G3.

E. 3. 41,

. 3. afll S7.
2. afl. 30,

18 L. 4
Temps H. 5. Br.
tit. ten’ d vo-
lunt. 13,

¥,6 E. 3 fo.20. ﬁe’ﬁ'fz‘.]
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(17 TJd. 2. ftat. 1. ¢y 3. 12 Car. 2. c. 24.4)

(1) 8/ hares aliguis poff mortcm antecefforis, &c.]  This alt 1s

but it declhration of the ¢common law, for in this cafe when a gar-
d=in in chivalrie holdeth over, he is an abator, which is manifelly
proved bv this a@, whereby it is declared that the atife de mwrd’
doth lie againfl him. Alfo it is {o refolved in our books, wherem
this divertitie 1s to be obferved, that where a man commeth to a
particular eftate by the act of the partie, there if he hold over, he
is a tenant at fufferance ; but where he comimneth to the particular
eftate by a& in law, as the gardein in our cafe doth, there hets
no tenant at {ulferance, but an abator. #ide . part of the Inftit
fect. 461, -
And yet for the benefit of the heire to fome purpofe, the pol-
fefiion of the gardein is the actuall {feifin of the heire, for 1f the gar-
dein be oufted, and he difleifed, he fhall have an affife, as 1t 18
holden in z I%. 4. 5. b.

* If a woman bring a writ of dower agamft a oardein, and re-
cover without title, the heire fhall have an affife of mord’ at his
full age at the common law, notwithitanding the poffeflion of the
gardeln. |

(2) £t [ hewies aliquis tempore mortis anteegfjoris plenz «talts
Thisis the fecond clauic of this chapter, and is alloa e
hearfall of the common law. -

(3) Siuplicc. foifinam habeat pro vecognitione dominii futy #t pro
domino cognofcatur,] This 1s underftood of the payment of reliefe,
wherchy he putieth the lord in feifin, and doth acknowledge him
for his lord, fo as of ancient time, and in ancient books, reliefe 13
called frumplex feifina. o »

(4) Lt fi capitalis dominus bujufuzodi heredis.] ‘This s the thir
claufe, and 1s evident.

(5) De hereditatibns autems qua de domino rege tenentur in Caps

&c.] 'This is the fourth claufe of this chapter, and 15 al{o a r¢-
¥ hearfa
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hearfall of the common law, in which claufe are thefe words, Sicz2 '~
prius inde babere confuevit, and thele words, prout hujufmodi heereditas
de manibus ipfins et antecefforum fuorum recipi Fo?ﬁewerﬂ. | _

(6) Ut dominus rex primam inde babeat feifinam, ficut prius halere }
confuewit.] INote, in the former clal_lfe concerning the tenure of
fubjeéts, the lords fhould have fimplicem :/E»"g/:}zam, 7 relevinm but :
in this claufe where the tenure 1s of the king 7z cap/re, and his te-
nant dicth, his heire of full age, he f{aith not that he thall have
ﬁ;;:p[;'cff;z Setfinam, but primam lileram feifinan, whereof you may

reade at large 1in Stamford Prerog. 11. b,
(7) Priuvfquam illam de manibus donini regis recipiat.]

"T'hat is,

beforc he fueth his livery out of the kings hands, albeit he be of
full age at the death of his aunceflter, whereof you may reade at

large 1 Stamford, #bi fupra.

(8) £t hoc intelligatur de terris et frodis quer ratione firwitii mili- Prerog. regis,

ravisy &) 40 Serwidii militaris in capite, {erjantie. 7. magnez ferjan-

Ce 3.

i, flve jurls patronatus. 7. fuzdationis epificpatuuin, 2101 Af] =

t‘t:f;';'fi:f/’;j Ejfl

C A .

PR’ QFV IS UM ¢ff infuper, quod f2

torra quer tenetur in focagio, fit in
cuflodia parent’ hered’s co qued hares
infra atatem extiterity cuftod’ illi va/-
tim facere wone poffunt (1), nec vendi-
ket nee aliguam  doffruétionem  de
bareditate 1llay fed falvo eam cufiodiant
ad opus dicli haeredisy ita quod cum ad
lgitimam cetatem pervenerity [ibi rew
fpomdeant (2 ) de exit’ dicte hereditatis,
per legalem computationemy faluis ipfis
cuffodibues  vationabilibus  wifis Juis.
Nee etian poffunt dilti cuflodes marita-

sien difli heeredis dave (3) vel wen-

dere, nift ad commodum difli haredis
Jed parventes dicdi heredis propingui-
6resy qui bujufenodi cuffodiam habuerint,
dloto tempore 1llo a quo brevia non con-
ceduntur implacitandi, hajufmodi cuf~
todias habeant ad conunodumn heeredumn,
W pradictum efl, fine vaftoy vel cxilio,
vel deflructione facienda.

(Fitz, Waft, 1. g. 100. 107. Fitz, Prefent. 10. Fitz. Brief, 847. Fitz. Gard. 1509. 166. Plowd
493« iz, Accompt, 35+ 59, 60s 77. 107+ 1 Inft. 87.a. Lib. Ent. 47. Raft. 21.)

(1) 7 aflum facere 1on poffunt. ]

punifhed for wafte made by ftrangers.

(2) Cum ad legitimam ztarem pervenerit, fibi refpondear.] 'This

XVII.

IT 1s provided, that if land holden

~in focage be in the cuftody of the
friends of the heir, becaufe the heir is
within age, the guardians fhall make
no wafte, nor fale, nor any deftruction
of the fame inhentance; but fately
fhall keep it to the ufe of the faid
heir, fo that when he comecth to his
lawful age, they fhall anfwer to him
for the tfiues of the faid inheritance by
a lawtul accompt, faving to the fame
guardtans theirreafonable cofts. Nei-
ther fhall the faid guardians give or
{ell the marriage of {uch an heir, but
to the advantage of the forefaid heirs
but the next friends which had the
ward, for all that time that writs of
impleading did not lie, fhall have fuch
wardlnip unto the advantage of the
heir, as is faid before, without wafte,
faley or deftruction making.

_ ‘The heire'within age fhall have 2 E.z2.Waf, 1.
an action of waft againft the gardein in focage, but he fhall not be

16 E. 3- Wait,
100. 28 H. 6,
Wﬂﬁ- 9.
F!N-B- 591 gi
fecond
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Vide Mag. Ch.  fecond claufe is a declaration of the common law : the lawfull age

c. 4. & Glouc.  of # the heire of a tenant in focage 1s the age of 14 yeares, and g

g'ec the firft part that age he fhall have an adtion of account againit his gardein; a

of the Inititutes, Which you may reade at large in the firlt part of the Inflitutes, fe&.
feéte 124 104. Sec alfo there the feverall ages of men and women.

(3) Nec etiam poflant dicki cuftodes maritaginm dicti haredis dare,

&c.] This is the third claule of this alt, 1n atirmance al{o of the

common law. Vide the firit part of the Inftitutes for this clauf,

fect, 124.

CAP. XVIII

V UL LUS ¢feactory vel inguifitor NO clcheator, commiffioner, or
+ (1),auntjujfiiciar’ adafjifas aliquas jufticer f{pecially affigned to
[pecialiter capiendas affignatusy vel ad take aflifes, or to hear and determire
giecrelas aliquas andiendumet terminans matters, from henceforth fhall haye
ity de cactero habeant poteffaten ali- power to amcrce for default of
anam amerciand: pro defalta communis  common {fummons, but the chief
Jumnsiiticnis, nift capitales jufticiarii, juitices, or the juftices im eyre in
vel Jufiic’ itiierantes (2) in itineribus  their circuits.

Juis.

Glanv. li, g. c. 10. Fleta, li. 1, cap. 413.

(1) Znguifitor.] Enguiror, that 1s to fay, ftheriffe, coroner fuj
wifum corporés, or the like, that have power to enquire In cestang
caies.

"The mifchiefe before this ftatute was, that the efchactor, fhenfte,
coroner, fpeciall juftices of aflife, and jullices of oier and terminer.

Biitton, fo. 4. 10 fpeciall cafes (whom Britton calls fimple enquirors) would upon
the common fummons ainerce fuch as made default. Now this
flatute takes away their power to amecrce, Nullus, e, habeant po-
teflatemn amerciandi pro defalta. '

Vide hic c. 2.4. But this extendeth not to fheriffes in their tournes, nor 10
Brit. fol. 4. flewards in leets, notwithftandinge that they be inquirors, for that

E’Il“‘“" li.geC- they deale with common nufancés, or matters concerning the pub-

10 E. 5.fol. g. 11qu€, and notin private caufes, and thercfore are not reftrained

2 H. 4. 24. by this itatute. ,

& Fl. 4. 10, (2) Nifi capitales jufticiarii, wel jufticiarii itinerantes.] That 1y

X1 k. 4. On juitices of general alities, whefe authority increafing by divers acts
of parliament, and comming twice every yeare where the juitices
in eire came but from feaven years to feaven years, tlie authorty
of juftices in cire by little and little vanifhed.

So ac if any amerciament is to be made tor default upon commot
fummons, upon duc certificate made thercof to the juftices Of_af'
fife (here called capitaies jujticiarii, in refpet that {peciall jufticcs
of aflife were named before) they may amerce upon {uch defaults,
but the efchcator dealing wirtute officiz, did after this ftatute t_:BI‘Uﬁff'
the defaults into the exchequer, and there was the amerciamet
impoied; which is worthy of obfervation.

Britton, fo. 1. And this expofition agreeth with Britton, who wrote foon;fﬂfi;r
Cape 4o s fta s , i b nditin e/8 Faifs : e ) and a1t
Fleta, L 1. <, 43, this fatute, (or contemporanca expofitio ¢f fortiffima in lege) It
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¥ Je coroner.  L[Ent que nous coroners, ne nous cfcheators, ne fimples enqui-
% rirs, ne cient pocr de nulluy amercier pur nul defaute.

Lt AR

C A P.

-

XIX.
S TYE ¢ffoniis (1) autem provifum ef?,
: qusd in comitatuy bundred’yaut 1n
s curia baronisy vel aliis curiis (2)y nul-
> lus habeat neccffe jurare pro effonio fuo
cwarrantizands (3). Vide Glanv.
s Lib. 1, cap. 12. fol. 4.

&

his effoin.

Fleta, 1ib. 6. ca. 10. (Fitz, Eiloin, 179. Raft. 2¢97.)

. By the order of the common law, for that efloines which were
 firft inftituted upon juft and neceflary caufe, fhould not be ufed
“upon feigned caufes for delay, he that caft the efloine ought to be
- fworne, that the caufe thereof was juft and true, and this held in
2ll the five efloines before mentioned, cap. 1z. and this appearcth
- Glanvill, Efoniator probabit guodlibet cffornium juve jurando propria
ttunica manu, Je. But yet at the common law an oath was not
-alwayes required in that cafe; Nox autem omnes effoniatoves ad diem
recipiend. affidabunt, fed illi tantum qui funt baronibus inferiores, ba-
rnes vera et baronifler et cortem [uperiores, ficut comites et eorum attornat’
mon affdabunt, fed plegios invenient, &c. Ratio were bujus diverfitaiis
fﬂ[_ff effe totefly quod ita nobiles et digne perfonae in avarrantizatione
¢fonti non per [ Jurabunt, fed per procuratores, fcilicet plegios fuos, Ec.
And herewith agreeth other auncient authors.

(1) Le¢foniis.] This aft {peaketh generally of effoines, and
yet 1t 15 particularly to be underftood of one of the five efloines,
and_ that 1s, of the common efloine ¢ malo weniend: 3 {o as in the
tfloine de ferwice Je roy, and the reft, he that caft the efloine muft
b lill fworne; and this law hath beenc thus interpreted for two

reafons, I. For that in the efloine de fervice le roy, and the reft,
tl;_a delay is great, wiz. a yeare and a day, &c. and therefore thofe
clloines

es ought to be more precifely proved. 2. 4dea que fre-
Jinitus accidunt jura adaptantur : in thofe dayes thofe other ef-
loines were very rare, and therefore the judges of the law, that
¢ver hated delayes, interpreted this act to extend to common ef-
foinc; only, that had the leaft delay in it.

‘o E:Qn ;:ff in aliis curiis.] ‘'Thefe generall words are interpreted
o »llf_ to the kings courts of recorc} at Weﬁ_mlt}ﬂer,‘ and other
% i ?SO record, although the act beginneth with inferiour courts,
Utherw'rfl‘mmfeﬁ by common experience ; m}d the f:au{'e is, for that
g tol tehthe{'e generall words fhould be void, forit cannot accord-
More inf ¢ generall rule extend to inferiour courts; for none be
and £ criour or lower than thefe, that be particularly named,

9 note a juft exception out of the generall rule.
(3) Warrantizando. ]

Et ceux que awvoient effre fummons, et ne viendront a cels enqueffs des
& oroners, volons q. ils foient in noffre mercie, a la venue de nous juftices
Lf;-' s P""’. Iers qﬁﬁ 5 ez cel COUNRLZE, ﬁ trele dgﬁzzz/f.r trovant entres en rol
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[ 137 ]

T OUCHING cfloins, it is pro-

vided, that in counties, hundreds,
or i courts barons, or in other courts,
none fhall need to {wear to warrant

Vide hic. ca. 12.
& 13. Glan. L. 1.
ca, 12. Braét, li.
5. fole 351, 352
Fleta, li, 6. c. vo.
Britton, fo. 232.
caps 122,

See the third
part of the In-
ftitutes, cap.

Perjury.

I2 Hl 4-. ]'4-.
2 E. 4. 16. ll

s E.4. 70,
Vide Gloc. ¢. 3.

12 H. 4. 24. per
Hankford.Fleta,
lib. 6. cap. 10

1.1b. 2. fol. 4-6-

Levefque de
Cant. cafe.
Vide hic ca. 28.

W.1.¢. 3- 15,261—
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Bratton, li. 4. (3) ¢arrantizando.| Eff aniemn «warrantizare, juraie qup| it
fo. 152, detentds fuit agritadine in wenicndo verfus curiam, quod euire uy, £

12 H. 4415 24 z4it.  This was the oath of him that caft the effoine at the cqp
mon law before this act.

[ 138 ] CAP. XX.
ULLUS de cetero (excepio do- N ONE from henceforth (excey
mino rege) toneat placitum i our lo~d the king) fhall hy
curia fua de falfo judicio falto in curia  in his court any plea of falfe jude.
fenemtium fuorumy, qui hujufmodi pla- 1nent, given in the court of his t.
cita fpecialiter [peciant ad coronam ¢t mnants; for {uch plea fpceilly be.
dignitatem domini regis. longeth to the crown and dignity o
our lord the king.

(Fitz. Faux Judgement, 7, 8, 10. 14. 1 Ed. 3. ftat, 1. ¢, 4. Regift. x5. Raft. 342, Co. [z,
305.)

Before the making of this ftatute, if a falfe judrement had ben
given 1na court baron, this fhould have been redreffed in the cou
baron of the lord next above him, and {o upward of the lords -
ramount, which both was an occafion of long delayes, and the king
had alfo many times prejudice thereby, for that thofe bale cou
could afiefife no fine or amerciament to the king; which isfow
be underflood, that if the next imimediate mefne bad no coin |
baron, the falle judgement could not be redrefled 1n the courto

Regift. fol. 15 the lord next above, for default of privity, but then tae flle
judgement was to be redrefled in the court of common pleasor
before the juitices in eyre: hereby fhall appeare, how neccilary i)
is to know what the common law was before the making of aj, |
and efpecially of this ftatute, for without that this act ceuld not
be underitood. |

'This a&t confifleth on two branches, the firft is negative, &
other affirmative.

1. That none from henceforth (cxcept the king) fhall hold pe |
in his court of falfe judzement in the court of his tenants.

Hereby is implied that by the common law, the falfe judgemc
in a court baron was to be redrefled in the courts of the o
above. |

2. The affirmative 1s, becaufe fuch pleas (of f‘alfejudgm*fﬂf}
{fpecially belong to the crowne and dignity of our lord the kg
this is a reafon of the taking away of thc juri{di&tion of thel-
periour lords: and the effe€ of the reafon is this, that in {uch pio |
ceedings, many times fines and amerciaments to the king were?
be impoicd, which did belong to the kings crowne aqd dignit

Dicr,gEliz. 263. that is, to the kings courts of record, and not to inferiour couts
of lords, that were not of record: and befides, if the judgme®

were reverfed in the lords court, the fuitors that gave the fﬂni |
judgement were to be amercied to the king, which the‘mferwﬂ .
court could not doe. i

And for that at the common law, for default of E:ourtsﬂ o
periour lords, the falfe judgement was to be redrefled in the €0 :

&
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of common pleds, therefore though the words be excepro domino

yege, and bujufinedi placita fpeiZart ad coionam et dignitatem doming

regis, which might give a countenance to t@e kings court, corarz

rege, yet this ftatute taketh away no jurildi€tion frcm the court of

rommon pleas, that it had before this ftatute, And this doth

Britton, who vrote {foone after this ftatute, grounding hluniclfe

unon this aét; notably exprefle in thefe words : |

- Ef [1 fanx judgernient, on faux proces foit trove in le record, et la parel Britton, fol. s,
- feit in counte, de ceo ne woilons nous my que le vife’ ne les fuiters eient

' connfans : wies plein joy, que greve fe fentira, &5 face wener le proces &5

. Je record dvvant nous juftices in banke, & illongues foit redreffe le error

- ff potent i/fint trove. _ '

 And the tule in the Regifter is, Regift. fol. 15
' Sifaux judgement foit aone cn county, court baron, on auter court nient

enfranchife (1. nient de vocord) que ort conufans de plea, celuy contre

- que Judgement eff done post aveir bre. de recoraly la farle devant Juf-

- tices in banke on in eire. Rt ceft rule extend auri licn i wotve oz [ 139 ]
~ come in bie. de droit, et la on la parole eft per bré. ou fans bre.

- And now the juftices in eyre being (as hath been faid) worn Regift. ubi fus
~out, the originall writ of falfe judgement is retournable, coramz Pra.
juflrciaris nofires apud Weffar’: which are the juftices of the court

- ot common pleas.

C AP. XXL

PROVISUM ¢# etiam, qued fi 1 T is provided alfo, that if the beafts
. averia alicujus capiantury et in- of any man be taken, and wrong-
.Efﬂr:'_ detineantur, vicecones poff queri- fully withholden, the fherifte, after
HIang tude [1bi Jattam (1)y ca Jfine complaint made to him thercof, may
:unﬁe({zk‘fmtg (3) vel contradiciione ejus  deliver them without let or gainfaying
9u1 difla averin ceperity deliberare pe/- of him that took the beafts, if they
St fi extra fibertatss capta fucrint, £t were taken out of liberties. And if
; infra libertates capta fuerint hujuf~ the beafls were taken within any li-
modi averiay et balivi libertatis ea deli- berties; and the bailiffs of the liberty
berare noluering (2), tunc vicecom’ pro  will not deliver them, then the fheriff,
defect ipforum balivorum ea faciat de- for default of thofe bailiffs, fhall caufe
hberari, them to be delivered,

1 Glanv. 1i, 12, ¢, 1a. 15. Mirror, c. 2. § 16. Fleta, lib, 2. ca. 70. 1 E. 3. 11. b. Vide W. 1. ¢,
17' ISD}’EI': f. 245. Bro. Riots, 2, 3. Bro. Parliament, 103. Fitz. Retorn. de Vifcont. 17. 2 Inft.
13104 13 Rep, 31. 3 Ed. t.c. 17. Regift. 82, &c.)

The mifchiefes before this ftatute were firt when a mans beafts 21 H. 6. tit.re-
or other goods were diftreined and impouanded, the owner of the B“i’;_':d“ilj:fcgg'
goods had no remedy but a writ of replevin, by which delay the K

beatts or oth d - » hi Eliz, 246.
¢r goods were long detained from the ovwner to his
great lofle and damage.

. Secondly, when the beafts or bther goods were diftreined and 29 E. 3. 23.

npounded within any liberty that had retourn of writs, the fhe. F:-NeBe53ebe

it . . .
e was driven to make a warrant to the baylie of the liberty to

L Insr, M . make
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make deliverance, and that wrought a longer delay, for at the
common law he could not enter into the liberty in that cafe.

A third mifchiefe was when the diftrefile was taken out of the
Iiberty, and impounded within: Now this ftatute doth apply cures
to all thefe three mifchietes. |

(1) Pof? querimoniam inde fibi fafl,> &c.] 'Thatis, the fheriffe
upon a pleint made unto him without writ may either by paroll,
or by precept, command his bayly to deliver them, that is to
make replevin of them, and by thefe words poff gucrimoniam fiji

Cap. 21,

fa, the fheriffe may take a pleint out of the * county court, and

make replevin prefently (which he ought to cater in the county
court) for it fheuld be inconvenicnt, and againift the {cope of this
ftature, that the owner for whofe benefit the ftatute was made,
fhould tarry for his beafls to the next county court, which i
holden from moneth to moneth.

And in a replevin by pleint, the fheriffc may hold plea in his
county court, although the value be of zo 1. or above, by force of
this ftatute, but in other ations he fhall hold plea under 4o0s5.

The ufage of the county of Northampton 1s, that 1n the ablenge
of the fherifles baylie the frankpledge may make deliverance;
note this. .

If . S. be fherific, and the diftrefle was taken by him, the writ
or pleint {hall be in common forme, naming the fherifre by his
ciriften name and firname, gue J. 5. cepif, and not quae tfx ipje e
#i/7¢, and the {lierific in that cale ought ro make deliverance.

(2) Et fiinfra libertates, e, bulivi libertatis ea deliberare e
Loerire.]  Hereby it appeareth that when the difireffe is taken
and impounded within a liberty that bath retourne of writs, wie.
ther the Imatter be before the fheriffc by writ or by pleint, the
ficriffe cught to make a warrant to the baylife of the liberty o
make deliverance; whereanto if he make no anfwer, or retoumn
that he wiil make uo deliverance, or the like, the fheriffe may by
force of this ftarute, and the ftatute of W. 1. enter into the hiberty,
and make deliverance; and herewith agreeth Fleta.

Fr fi balivus aliciijus babontis libertarem retorn’ brevium pofigut
icerens® fibi preecept’ reg’y el alind mandatum ex offrcio fro depenacni
avcria, ut pradifdum effy detenta non deliberet, wicecom’ extunc bals!
igrffams €t faciat gnod fium eft, e, Et eodem modo fiat deliberaln
licet fine brewi Jujcepta fecuvitaie de profequendo, ¢T e _

And if the diitreffe be taken without the franchife, and m-
pounded within, the fheriffe may upon pleint made, prefently er-
ter and make deliverance (without any precept to the bayly of the
Iiberty) for the ftature provideth that he fhall replevy, §7 extra Jiter-
zarcs capta fier,” €t _/5 1irfira lilertaies capta fuerint /.’?zgzzﬁm:a’z arvfr:]f?,
¢’c.  So as there is no precept to be dircéed to the bayly of the
liberty, but where the diftreflzc was taken within the hiberty; &
where the diftrefle was taken out of the liberty, there by thee®
prefic words of the ftatute the fherifte may enter and -make de-
liverance prefently. | o

(3) Siue impedimento, &c.] A man by deed _makes a leale! ;
yeares, referving a rent with a claufe of diftrefle, and-to detﬂlgg
the diftreffe againft gages and pledges-untill gree be mads, yet tkc
fheriffe, or bayly of the liberty, as the cafe requires, ought to md

Noté

deliverance of f{uch a dilirefle,
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! Note the original writ of »rpleg’ is in nature of a juficies, and is
3 wot rerournable 3 and 1n a juficies no conufance can be demanded,
£i pecaule none can demand conufance, but he that hath a court of 34 H. 6. 48.
"L record, and of a plea in a court of record; but the county court,
i‘{ though the plea be holden therein by a juflicies the kings writ, yet
= is it no court of record, for of a judgement therein there lieth a
© writ of falfe judgement, and not a writ of error: allo if the fhe-
« riffe fhould graunt the conufance, he could not award a refammons,
and the lord of the franchife can demand no conulance in a re-
pievin. |
And yet divers lords of hundreds, and court barons have power F.N.B.73.b.
to hold plea, de wetiro nainzio, 10 old books called a¢ wee: for the Reg. Grig.
, better underftanding of this acl, and of divers auncient acéts of 2 H. 7.3, 9.
. pailiament, books, and records, 1t 1s good to know what the ge-
nuine {ende of wetitum naminm 1s, wherein many have crred.  Va- See \W.2.ca. 24
winm fignifieth a taking, or dittrefle, and wetzfun 1s forbidden, F.N.B.73.
and properly it fignifieth when the bayly of the lord diftreineth
beafts or goods, and the lord forbiddeth his bayly to deliver them
when the fheriffe comes to replevy them, and to that end to drive
them to places unknowne, or to take fuch a courle as taey fhould
not be replevied : but 1t 1s al{o called a diftrefie, that 1s forbidden
werituns namie, when without any words they are elotgned, or fo
handled by a forbidden courfe, as they cannot be replevied, for
hen they are forbidden in law to be replevied. 1
Now by this it appeareth Low they erre, that take 1t, that beatls
or goods taken in witliernam fhould be beails er goods takea in
wvetito nanio, fOr @wetitum naminst, Or «wetitum namii 15 unlawfal , for 31' atton, lib. 3.
whether the diftrefie were lawfully taken or no, yet the forhidding *°b 155- b.
of them againit gages and pledges to bereplevied, out of quettion
ssunlawfull,  But the beafts in withernam are lawfully taken by
authority of law, in lien of thofe that were diitreined and for-
vidden to be replevied, and the writ or precept of withernam re- Redt. 2. 3
citeth, Qiod pofiguam predict B. averia predicd 4. copit, et in comit’ 7;:"3(;. “ 03
e ca fugavit, Ege. per gzcm’ ea cidew: o2, n:_,bfegz}zrf 22072 ﬁa!mf/ﬁ, 7205 F.N.B.713.
wilitic: 1pfius B. obviare wolentes in bac parte tibi pracipimus guod [ 141 ]
averig prediE B. in baliva tra cap’ ia woithernam, et ea detineas
donce eiders A, averia fua pradic?® fecundum lepens: ot confuetudinen
Tegnl noftri veplegiar’ poffis, <S¢, So as the taking in withernam is
2 lawfull taking by authority of law, and therefore cannot bz term-
td o taking forbidden, for that it is exprefsly commanded to be
,d‘(.me} and this agreeth with ourold bookes. Hereof Braton {aith, .
S Cuten guria cagiantur per fervicntem dowmint ((fzne judicio curiew ) Braé.li. 3. 158.
L poflea petita fuerint ab ipfo domiizo, cum prafins fuerit, et ipfe ea 155-H- 157 2.
fvez‘r.ff:‘rff per wadium et pffg:'mu s Ulergue tencbitur, ur wvidetur, unus de {;?i'ng Wi-
plrane, et alter de wetito namic ; ot licet deminus itfe advocaverit cap- '
anem ferwvientis, jferwicatenm non liberat [id onerat feipfum, et uterque
wrtur de falfo fervientis, ferviens quia cepit, et dominus dupliciter, guia
alvocat Falfum Jerwientisy €t quia wetat: item funt qui dicunt, quod
Wnlamtar quis refpondere de werito, artequam: comvincatur captio in-
JMiay ad guod dico, quamvis captio jufta, wvel injufla, tamen <vetitum
fen per f{'z'f Lijuflun;. ‘
And in W, 2. placita de wetito namio, 1s intended a power to hold W. 2. cap. 2.
Plea of taking of diftrefles, and forbidding of them to be replevied, )

“ clearly appeareth by the words of that a&, and cafinot be ine

“d of pleas of withernam.
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Mirror, ca. 2. De wee font 2. manners, lun quant un vee vive naan, EF¢c. contre
§ 16. gases, I pledees fuffifant, lanter quant lun ne fufler my foy eftre diffreiy

L . , i - .
t vce de naam. droits €5 lun &5 lanter font perjonel trefpaffes contre la peace.
Vee is an old French word, and is as much to {ay, as wetitus, or

forbidden.

Naam nreft autre chofe que reafonable difirefle; it commeth of the
Saxon word nerunen, or nammen, to take hold on, or diftrein, where.
of comes numium, i. captio, and {o wetitum namivm i gnifieth 1n law
a diftrefie, or taking forbidden to be replevied.

Now fceing withernam hath been mentiored, you fhall finde
thiat the true fenfe of the word 1s a proofe of the atorefaid matter,
for it is compounded of two old Saxon words, viz. weder, which
common {peech hath turned to oder, or etkber ; and naam, that fig-
nifieth, as hath been faid, a caption, or taking, and therefore is as
much a5 a taking, or a reprifall of other goods in lieu of them that
were formerly taken and eloigned or withholden, and this is ca-
pere in «vithernam’, whereof the Regifter {peaketh, and well ex-
poundeth, which now you fee clearly 1s juft and lawfull.

Lambard verbo And thercfore one {peaking of withernam, and condemning the
Wituernama aforefzid error, {arth, Ferum maxiriam mibi admirationem movet 1n-

troducia nominis depravatio, qua avithernam wetitum (cane portus iti-
ratun fonat ) pamium drcit.

¥.N.B. 80. v. And albeit the diftrefie were lawfull, yet by matter, ex poff falh,

Regit, V.de it muay be called wetitur: namium, a wrongfull taking : for when (for

Brael, ubl tupra. ’ | v . = ﬁ
example) he that de:ireineth them cloigneth them, {o as they can-
nct be replevied, the owner fhall have an aétien of trefipalle, guar
i et armis, averia ipfles A cepit ef ea o locaignota fugavit ita quod
agoeria illa eidem . /E'r:um'}fm ft;gﬁ':w ¢t confucs NI nent rfgﬁf ;:q/i‘r'i ye=
];f.:g:'ﬂﬂn’. INVCnire non poicrit wh&reby it appeart‘:th, that by the
matter fubfequent, the firft diftrefle is 1n tlas fenfe, and to this ef-
fedt, termed unlawfull

[ 14.2 ] C JA» P- XXII¢

_p' '/f ULLUS de caters peifit dif- N ONE from henceforth may dis

tringere libere teneutes fucs ad train his freeholders to anfwef
roffondendum ae libero temcmento fus, for their frecholds, nor for any things
v e aliquibies ad $iberem tenerentum touching their frechold, without the
i fpoclantibus (1)y nec jurare faciat  king’s writ: nor fhall caufe his frec-
libere tenentes (2) fuos contra wvolun- halders to fwear againft their wills;
tateni [ty quia boc nudlus fucere po- for no man may do that without the

tejl fute prececpto daming regis. king’s commandment.

rg R, 2. cap. 2. 16 R. 2.¢cap. 2. (15 R. 2.¢C. 12.)

Rot. ¢clzuf. This att 1s confirmed and enlarged by the flatute of 15
~ 5 4. “a ITle 10 16 I{- -

I Havsiog, Beiore this flatute, lords would diftraine their free tenants
ceme and thew the deds, fpecially the originall deed, whereby thﬁ)}
m-ght know by what rent and fervices the tenancie was holden ©
them, and obliquely many times perufing the deeds (which arﬁ“‘}

™ - 1 1
fecrets and finews of a mans land) brought in queftion the 1;1&65;
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‘he free-hold it felfe. Another mifchiefc was, that the lord< of
court barons, handreds, &c. where the {uitors were judges, would
conftraine them to fiveare betweene partic and partie, both which
mifchiefes are taken away by two feverall branches of tnis act. -
(1) Ad liberum tenementum fuwn Jpeiantibus.] By thele words
are intended the charters or tenure of their lands, for they doe
properly belong to the free-hold; and if the frecholder be dif-
trained contrary to the purview of this ftatute, he fhall have a writ
of prohibition grounded upon this a&, Cum de communi confilio reg-
ni maftre Aduolie flatutum fit, quod nullus diffringere poijit [ibere te-
acnres fuos ad refpondendum de libera tenemento fuo, nec de aliquibus ad
Jiberum tencmentum Juum [peflantibus, (Gco  Libi praecipimus quod non
diftringas ad refpondendums, I¢.
And it appeareth by the Regifter, that this aét doth bind the Re;ift. 171,
king, for there is a writ diretted to the kings bailiffes of his man-
nor of N. the words whereof be, Fobis preecipimus, quod non dif-
wringatis A. ad refpondendum coram wobis in curia nofira praedidr de
libero tenern’ fuo, nec de aliquibus ad liberum tenementum fuum ypeltan-
tibus.  And 1f the kings bailiffe doth not obey this writ, the te-
nant fhall have an attachment againft him, which alfe appeares in
the Regifter.
(2) Nec jurare facit libeve tenentes.}  This 15 to be underfiood 27 afl. p. 6. 20.
betweene partie and partie; but to enquire for the lord of all the 39 E. 3. 20.
: . 12 H. 4 8. b.
articles belonging to the court baron or hundred, they may be '\ p 750 ¢
{worne, and fo are the books to be underftood. Hercof you may ' '
cade a notable record in 14 E. 1. in Banco, &c.
Gilbertus de Pincebek &S Richardus filins Guilielmi de Spalding im- M. 14. E. 1.
placitaver’ Priorem de Spalding pro eo quod cum fint liberi homines, {5 E}t'cl?'
terras & tenementa Jua tenernt libere, ipfe Prior diffringit eos ad corpo- ot
rale facramentum prafland’ [ibi fine pracepto vegis, contra legen 5 con-
Suet’ regui vegis, (3 contra ® pirobibitionem, *Sc. Prior dicit guod Ha- % Thatis this
bet libertatem &5 regalitatem, quod fi quis captus fuerit cum latreocinio, fHatute.
quod ipfe per balivos fuos in curia fua inde babet cogn’. Er quod fuper
captionem furis cum manuopere dilfum fuit diltis Gilberto S Richardo,
quod ad rei veritatem inde inquivend’ preffarent [facramentum, qui illud A freeholder re-
Jacer: recujarunt, unde dic’ quod per confiderationent curieg preed’ fuerunt g;:_ﬂtg‘; fjféent
Bfe diftricti propter contemptum praedicd judic®, Et quia in cafic bu- '
Jufmeds liber bomo én curia domini fui corporale debet Jacramentum pro- [ 142 ]
Slare, fi per confuetudinem efjufdent curie ad boc eletus fuerit, & idem The cytome of
Gilbertus €5 Richardus nou poffunt dedicere, quin per comfuctud’ eiu/~ the court.
dem curice ad bujufinodi corporale facramentum electi fuerunt. Con- -
ﬁ::z’r:rat’ efty quod Prior fine dic, 5 hab’ retyra’ querioram, 9 ipfs Gui-
lielmi & Richardi in mifericordiq. |
But in the leet or tourne, the fuitors may be compelled to be 139 E. 3. 35.
fworne as well for the king, as betweene partie and partie; for 44 E. 3. 19.
they are not liberd renentes, as this fatute {peaketh, in refpeé of F.N.B. 75 L
tenure, but doe their fuit in refpeét of refiance; a.fo the leets and
lournes are the courts of the king and of record; and the court
bﬂfﬂzﬂ and hundred court of other lords are not courts of record.
'he rule of law is, that whenfosver any man hath any thing of 12 H. 7,8, 9.
tommon right and by courfe of law, the fame may well be enlarged
by cuftome and prefcription; as the lord of a manour that hatha
court baron, of common right and by courfe of law all pleas there- |
"1‘1 are determinable by wager of law, and yet by preicription the Regift. 171. be
ord may prefcribe to determine them by jurie, And this branch
M 3 doth
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Marlebri d ge.

Cap. 23,

doth binde the king in his court baron, hundred or countie

coutrt,
Brﬂ&. H. 3. fﬂl

1¢6.

Of both thefe articles Brafton faith thus, Noz porefe aliquis bar,

icecomesy wel alius de liberis tenementis cognofceres nec tenens tenetur re-

ftondere fine pracepto wel avarranto domini regiss nec eliam pofjunt ali.
gucm ad facramenium fine wvarranto compellere.

Cranv, b 12, €, In a writ of I’ight

2, 3. &c. Boadl.

1. 2 fo. 3.".'.':?..

1.l cap, 120, . . . .
= which 1s praceptum: demiizi regis.

i cia. il 9. . 3.
:

F.l t1{e.

doe refer to both claufes.

. foe I.

C A P.

S ROFISURM ¢ff ctiam, quod f
Lo (1) qui comnpotum fuumn
rooinisfris vedderetenentir, fe fubtrax-
Ciliry o Foryas wvol tenenicizta wen ba-
poeciint (2)y peY quo difiringi poffunt,
PUEC per €0yt Corpora ariacilentury
ira qrod wicecomes i cigus baliva inve-

patent direlted to the lord of the manowr,
rlea fhall be holden cf frechold, and the court 1n that cafle may
give an oath, for there 1s the kings writ of pracipe quod redda,

Of this you fhall reade plenti-

fully in our old books, and it properly belongeth to another trea.
And note thefe words in our a&t, Sine preecepto domini regis,

XXIII. |

I T is provided allo, that if bailifs,

which ought to make account to
their lords, do withdraw themfelves,
and have no lands nor tenements
whereby they may be diftrained; then
they fhall be attached by their bodies,
{o that the theriff, in whofe bailiwick
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ess vertre faciat ad conipotum

they be found, {hall caufe them tocome

: to make their account,
Brief, g1, 8¢6. Fitz, Procefs, 204, Fitz. Exigent, 12+ 7 Roll. 132.)

The mifchiefe before this ftatute was, as it appeareth by the
Jetter thercof, that the Jaft proces in an ation of accompt was
¢iftres infinite, and the accomptants feeking fubterfuges did with-
draw themfelyes and become vagrant, flying to {ecret places, fome-
times in foreine counties, and had no lands or tenements whereby
they might be diftrained, fo as the lords were 1n a manner re-
medilelle.

This a&t doth give to the lord a writ of account, founded upon
this flatute, which of the words of the wirit 1s called a monfiravii
ac {.'.'?f.’j}m'.".?, and be giﬂneth thus : ﬂfmaﬁra*vi! nobis A. gzzoa’ th{,’I b,
belivuns fuwsy, Se. OFf which writ you may rcade 1n the Regifter,
in Fleta, and other ancient bocks and records, and Iyeth in any
county where the accountant may be found. N

(1) Buliwi] This Ratute extends not onely to bailiffes accord-
ino to ihe letter, but to gardeins in focage, receivers, and other
anccountants: but the flatutcof W, 2. ¢, 11. _extenc{s only to bfu-
lifes and receivers, and not to a gardein in {focage; for a capids
lveth againit him by this ftatute, but no.exigent by the ftatute
of W. z. | _

And where fome have fuppofed, that the flatute of W. 2. which
giveth proces of utlagary in an adtion of account, hatl; taken away
either the effeft or the ufe of this act, the contrary gppﬂafet}:,hlg

, . _ ;

4
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that cafe, and in other cafes in our books, as hercafter fhall
appeare.

(z) Et terras et tencmenta noz babuerint.] If the accomptants
have any lands or tenements, whereby they might be difirained,
¢hough 1t be not to the value of the account, yet it {ufliceth to ex-
empi them out of this ftatute, but they muft have lands and tene-
ments for terme of life at the leait, and fo is this act to bee un-
derftood.

For proof whercof; after this tatute, and afier the faid ftatute
of W. 2. cap. 11. wiz, 1n 4 E. 2. one brought a writ of monffravit
de compoto upon this ftatute, and counted that he was his recciver of
C.l. &c. In which aflion foure points were refolved. 1. That
our flatute extendeth to a receiver as well as to a bailite. 2. T'hat
if the accountant hath any lands or tenements, though they be not
{ufficient to render the account, yet he 1s exempted out of the fla.
tute. 3. By thefe words [lands and tenements] is intended an
eitatc of freehold ; and therefore where it was there found that the
accountant had a houfe of the yearly value of vi.s. in the right of
his wife, who had the inheritance thereof, but for that it was
the freehold of his wife, and not his frechold, it was adjudged no

{uficiencie within the ftatute. 4. Laftly, it was refolved, that if

the hufband had iflue by his wife, fo as he had a franktenement for
his life, he had beene exempted out of the ftatute. And the like
cafe was in 6 E. 2. in cafe of a receiver, and many other authori-
ties and records there be to that effe&, whereby it appearcth that
both this a& hath f#ill his effe€, and that it was in ufe after the
iat. of W, 2. cap. 11. And herewith agreeth Fleta, which wrote
foone after the ftatute of W. z. and that ftatute doth confirme this
act, 7 fidiffugerit, et gratis compotum reddere noluerit, ficut in aliis
Sflatutis alib; continctar : by which words this {tatute is meant.

And good ufe may be made of this writ of monffravit de con:-
foto, 1f the plaintife can learne in what place or countie he lurketh,
but he cannot have this writ fed per fidem, quam prafare delet in
carcellaria, ©5c.

But if any fue out this writ of monffrawit de compoto, and attache
the accountants body, where he hath lands and tenements, con-
trary to this a&, in deccptionem curie contra formam flatuti, e,
the party grieved fhall have a writ for his reliefe, which appeareti
'n the Regifter, | |

CAP. XXIV.
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4 E. 2. breve
79 Ia

6 . 2,.breve 306.
17 L. 2. Proc,
201.

17 2. 3. 59.

FF N.B. 113,
Fier,li. 2. ¢, 64
Britcon ubi f{up.

IF.N.B. 118,
Regife, 136,137,

Rﬁgi&- h 3?1

j THEM Jirmarii (1) tempore firma= ALSO fermors, during their

rum [uarumn vaftum, venditionem, terms, fhall not make wu.ite,
vel exilium (2) mon facient (3) de {ale, nor exile of houfe, woods, and
daf’”w_m: bofcis, wel homintbus, nec de men, nor of any thing belonging to
aliquibus ad tenementa que ad firmam the tenements that ticy have Lo terin,
;:?(Zbc.’?zf Jpeciantibus (4)s nifi fpecialem  without {pecial licence had by wating
tnde habuering concelffionern (5), per of covenant, making mengon, that
feriptum conventionis mentionem faciens they may do it; wmcatning 1f tuy
quod bac facere poffunt. Luod fi fece= do, and thereof be convicty tney

rints M 4

{nhall



143 Marlebridge. Cap. 24,

vinty et fuper hoc convincantury damp- thall yield full damage, and fhaj
na plena roffituant, et per mifericor- be punifhed by amerciament griey.
dram graviter puniantuy (6). oully.

See the ftatute of Glouc® ¢. 8. (Mirror, 320. § Rep. 18. Dyer, f. 281. Fitz. Waft. 13, 25,
30 32.)37_ 425 43+ 49, 475 45. §3. 68, 69. 76, 78, &2. 538, 4 Rep. 63. Raft. 659. 6 Ed. 3, fa,
¥. C, &. ' | ‘ |

The mifchiefe before this flatute was, that againtt lefiees for lif
or years, there lay no prolibition of wafle at the common lay,
becauic they came in by the aét of the leflor, and he might have
provided upon the making of the le:fe, againft walte to be dou,
and he that might and woald not provide for himiclf, the common
law would not provide for: otherwife 1t 1s of eftates created by
Iaw, as tenant in dower, and the gardien; but fceing walte and
deitruéiion is hurtfull to the common-wealth, this a¢t providet)
remedy for wafte done by leffee for life, or leflee for yeares, and
1t is the firft ftatute that gave remedy in thofe cafes: for the rule

Tecift, ~o. or the Regifter is, that there are five manner of writs of wafles,

Bract. b4l fo. @iz, two at the common law, as for wafte done by tenant in dowey,

355 355 337 or by the gardien; and three by flatute, or {peciall law, as againit
tenant for life, tenant for yeares, and tenant by the courtefie.
(1) Firmari.] For the word frma, whereof firmnarius commeth,
ice the firlt part of the Inftitutes, {cét. 1.

Here fraaiii doe comprehend all fuch as hold by leafe for life,
or lives, or for yeares, by deed or without deed: Jarge fe habet hac

Fleta, Iib. 5. a0 diFio firmarins ad terminum wvite, et ad teraminum annorwm ; and o

34. much Fleta {aith, de zernino.

Regift, 72. ~ Albejt the Regifter faith, Sciend’, that per flatutum de Marle-
bridee, cap. 23. dara Jait qguardam probibitio wvafli werfus tenenicm ans
noruin, Which is true, though the ftatute doth extend to farmers for
life alfo, but this a&t extended nct to tenant by the courtefie, for

¢ 1s not a farmer, but if a Jcafe be made for life or yeares, he is
a farmer, though no rent be reférved.

Firft part of the (2) Vafturir, wenditionem, wvel exilium.] Of thefe you fhall reade

L1812 fect. 67. in tue firft part of the Inftitutes, But a reafon is required, that
fceing as well the eftate of the tenant by the courtefic, gs the tc-
nant in dower are created by a& in law, wherefore the prohibi-
tion of waft did not lic as well againft the tenant by the curteiic,
as the tenant in dower at the common Jaw ; and the reafon is this,
for that by having of iflue the itate of tenant by the courtefie 18
originally created, and yet after that he fhall doe homage alone 1l
the life of his wife, which proveth a larger eftate; and fecing at
the creation of his eftate he might doe wafte, the prohibition of
walle lay not againft him after his wives deceafe, bat in the C?‘f? of
tenant in dower, the is punifhable of wafte at the firlt crea'twn’ﬂf:
her eftate: the prohibition of wafte lay not againft tenant 1n tale
apres pcfib. (whofe ftate was created by a¢t in law) becauie the
originall cftare was not punifhable of walfte.

Oier 11 Eliz. (3) Noxu jaciant.] To doe or make walte, in legall underﬁané-

251 b, 1ng in this place, includes as well permifiive wafte, which 1s wait
by rcafon of omiflion, or not doing, as for want of reparation, as
wafte by reafon of commiflion, as to cut downe timbecr trees, O
proftrate houfes, or the like; and the fame word hath the flatulé

of Glouc. cap. 5. gue aver fait aaffe, and yet is underitood as W?}
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Cap. 24. Marlebfidge,

of paflive, as ative walte, for he that fuffereth a houfe to decay,
which he ought to repaire, doth the wafte: and therefore 1f 2 man
maketh a leafe for yeares by indenture of a houfe and lands, upon
condition, that if it happen the leflee to doe any wafte, that the lefs
for ihall reenter, 1n this cafe if the leflee {uffer the houfes to be
wafted, the leffor fhall re-enter, fo as this word facere, hath not

" onely this fignification in a penall ftatute, but in a condition

alfo.

- they fufter a ftranger to doe wafte, they fhall be charged with 1,

for it 1s prefumed in law, that the farmer may withftand it, E7 gus
non obffat quod obffare poreft, facere widetur. Secondly, the law doth
give to every man his proper attion, {0 as none of them be without
due remedy : and therefore in this cafe the leflor fhall have his
attion of wafte againit the leflce, and the leflee his action of tref-

- pafle againft him that did the waite, and io the lotle, as reafon re-
- quireth, 1in the end fhall lie upon the wrong doer, and if the

- leflor fhould not have his aétion of wafte, hee fhould bee without

remedy. ,
(4) Nec de aliquibus ad tenementa que habent ad firmam fpeclantibus.}
There were betore particularly named de domibus, baofcis, et homini-

bus; thefe words doe comprehend lands and meadowes belonging
- to the farme.

Alo thefe generall words have a further fignification, and there-

fore if there had been a farmer for life, or yeares of a mannor,

and 2 tenancy had efcheated, this tenancy fo efcheated did belong

"to the tenements that he held in farm, and therefore this aét ex-

tended to it, and the leflor fhall have generally a writ, and fuppofe
a leafe made of the lands efcheated by the leffor, and maintain it
by the fpeciall matter.

(5) &ifi habeant fpecialem conceffionemn.] ‘This graunt ought to

be by deed, for all walte tendeth to the dif-inheritance of the leffor,

and therefore no man can claime to be difpunifhable of wafte with-

out deed.

* In Lewis Bowles cafe you may reade plentifully of this matter.

This {peciall graunt 1s intended to be alfgue impetitione wafti,

Without impeachment of watte. Impeachment comimeth of the

French word cmpefhement: © the {ages of the law have ufed the

Word impetitio, derived of i1z and peto, and that finze fmpetitipne wvaflz,
b asmuch to fay, as without impeachment, that is, without any

demand or challenge for doing of wafte; but if the claufe be

cither /ine impedimento, Or inpeditione wafti, it amounteth in judge-

Ment of law to as much as fine impetitione vafl:.

(6) ¢ Damna plena reffituant et per mifericordiam graviter punian-
fr] ¢ And this muft be underftood in fuch a prohibition of walte
\Pon this ftatute, as lay againft tenant in dower at the common
IH*V.‘and ingle damages was given by this ftatute againft lefice
for life, and Teflee for yeares.

This flatute of Gloue’. cap. 5. gave treble damages, and the
Place wafted againft leflee for lite, leflee for yeares, and tenant by
the Courtefie, &,
rpBut after ic_hi.s-ﬁa!:qte, and the ftatute of Glouc’. Confuevir frers
de;: de pra.bz'ézz‘za.ue vafli, per inad breve multi fuerunt in errore, cre-
it g ;Ga’ il qui vaffum Secerint non babuerunt neceffe rcfpondere rift
TR ae vafto fallo pof? probibiticuem eis direGam ; dominus rex (ut

| - bujufmodi

1 3

T145

This a&t prohibiteth that farmers fhall not doe wafte, and yet if 21 H. 7. 37. &,

[ 146 ]

Firft part Jnfi,
{C&- 5??

3 E. 3. fol, 24
24 k. 3. 37

a4 Lib. r1. fo. §=2,
331 Vide Hb- Je
fﬁ. 63. lib- 9-
£l g.

D Vidﬁ !- 1. fﬂ'.
3z. b.

Lewys Bowls
cale, Sce the firft
part of the Infl.
fect. 354 verb,
fans Impeach-
ment de Walfte,
Adyudg, Tr, 6
{ac. 1n Come.
Banco. Lib, in«
trar Co. 664,

66g.

< Fleta, 11, 1.
ca. 171.

d Reglﬂ:. 7 Ze

‘V1 2 CaP- 14-!' #



146 Marlebridge. Cap. 2¢,

bujufmodi error de cetero tollatur ) fatuit quod de wallo quocunque, &5,
non fiat de catero breve de probibitione fed breve de fummonitione, quy

2{le, dequo queritur, vefpondeat de vaflo fallo quocunque temgare, e,
Whereupon the prohibition of wafte was abrogated, and the
Regift, fol. 72.  altion of wafte framed upon the at of Weflm. 2. as in the Regifter

appcaretll.

P 147 ]

YAl USTICTARITT ttzncrantes de

W ceetero non amcrcicnt villatas in
2znere fuoy pro co quod finguli xii. an-
sorum (1) non Venerint coran? viceco-
mitzhus et corenaioribus, ad i:1quifit1c-
nes de veberiis (2)y incendits domorum
(3)s vel alits ad coronamn [peltanti-
bus (4) faciend’s. Dum  tamen de
villatis 1llis weniant [ufficientes (5 ),
per quos inquifitiones hujufmods plene
Jler:  poffunty esceptis  inquifitionibus
de morte hominis (0) faciend’y ub:
ertles  Xxil. anxorums, venire debent,
nife ratisnabilen: caufam habeant abfen-

C AP.

XXV.

H E juftices in eyrc from hence.

forth fhall not amerce townfhips
in their circuits, becaufe all being
twelve years old came not afore the
{herifts and coroners, to make inquiry
of robberies, burnings of houles, or
other things pertaining to the crown;
fo that there come fufhicient out of
thofe towns, by whom fuch enquefts
may be made full: except enqueils
for the death of man, whereat all
being twelve years of age, ought to
appear, unlefs they have reafonable
caufe of ablence.

Y fras.

Mozna Chart, ca. 55. Hic. ca.10. & S, (Titz, Waft. ¥1. 39. 53. 66. 72, 73. 101, 103. 120,]

Two mifchicfes were before the making of this {tatute.

Firft, that if the fheriffe did prefent before the juftices in eyre,
that thofe of the age of twelve yeares came not to the tourn, that the
townfbips where they dwelt fhould be amercied, for that every on
above twelve years appeared not at their tourns, where they fhonld
be fworne, (as hath been faid) amongft other things, that they
thould doe no felony, nor aflent to anvy, and therefore albeit they
could not be prefent ad inquifit’ facicud’, being under age of 21,
yet they ought to be there to take the oath, and to difcover felonies,
if any they knew, according to their oath.

Aunother mifchiefe, that when any robbery, burning of hou
homicide, or other felony was done, the fheriffe, for fo muchas pe"
tained to him, or the coroner in cafe of the decath of man, would
fummon many townfhips, and fometime a whole hundred, where
twelve would {erve to make enquiry: and if all did not appcal dC-
cording to the fummons, they would prefent the fame before the
jultices in eyre, where the whole townfhips or hundred were amere
cied, albeit many times a {ufficient number to make enquily de
appearc. Now this ftatute provideth remedy, that when thebrt'?
commeth out of the townfhips fo {fummoned, a fufficient numbt‘thﬁ
whom inquifitions may be fully made, that no ame'rcmmentshfh
be fet upon the townfhips or hundred by the juftices in €yré, ¥ K

was one remedy for both the two mifchiefes. N Qipolf
(l) Sﬂff*"

{es,

-— [ =
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Cap. 25. Marlebridge.

(1) Singulii xii. annorum.] Where old bookes mention fometime
14years, 1t 1S but mifprinted; for the time for one to come to the
tcourn or leet, and to take his oath, as 1s aforefaid, is twelve yeares,
and {o it 1s provided by this adt.

(2) De roberiis.] See for this word in the firft part of the Infti-

tnies, fect, 501,

(3) Incendiis domorum.] By this it appeareth, that burning of

" honfes was felony by the common law, for otherwife he could not

have enquired of the fame in his tourn.

Thisis to be underitood not onely of a dwelling houfe, but of the
barne or itable belonging thereunto.

The Mirror goeth further, for he reckoning the fame amongft the
higheft oftences, {aith, ardours font que ardent city, wille, maifon,

- beaft, ou autres chateux de loui felony in temps de peace pur baine, o

YERYLANCE

Ii‘.i’ appeales de arfons fe font in tiel manner, cedde icy appeal Harding
Hlongue (ove les furnofmes) de ceo q. come mefme cefti cedde avoit un
maifoir ou plufors, ou un taffe de blee, on un mollein de feyne, ou auter
manner de biens in tiel lieu, LI ¢. la wicnt mefine celuy Harding, et en le
dit meajon mift feave, Lc. felonioufment, {Jc.

And Fleta faith, §i gquis awdes alienas nequiter ob inimicitiam el
prede canfa tempore pacis combufferit, et inde convic® fuer’ per appellun
vel fing, capitali debet fententia paniri, But this belongeth to another
treatife. :

(4) 7l aliis ad coronam fpellantibus.] Here is meant other fclo-
nies at the common law, which are called placita corona, either en-
quirable before the fheriffe in his tourne, or the coroner, of whom
the tatute here fpeaketh.

(5) Dum tamen de villatis illis weniunt fufficientes.] Butif there
appeare not fuflicient, as if there appeare under 1z, then all that
were fummoned fhall be amercied, and this doth follow the reafon
?F the common law, for where for triall of any iflue, there fhall be
lummoned 24, 1f there 12 onely appeare, and are {worne, the others
that made default fhall not be amercied; but if any of them that
doe appeare be challenged and tried out, fo that 12 remain not to
try the iffue, then all the reft fhall be amercied, as if there had under
iz originally appeared: and itis a good expofition of a ftatute,
when the reafon of the common law is purfued: fee before cap. 18.
toncerning amerciaments.

(0) Ewxceptis inguiftionibus de morte hominis, & ¢.] The law hath
o great refpect to the puniihment of homicide or murder, that
at that inquifition before the coroner, all above 1z muft appeare
(to the end the truth may be found out and punifhed, and the hor-

Kla op: '
ible crime of murder detefted) unlefle they have a recaifonable ex-
cule to the contrary,
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Blag. Chart.
€. 35.

Vidc RV& I. Ce

Braét, 1. 2. {ol,
Brit. fol. 16.
Fieta, i1b. 2. caa
35

Stamf. Pl. Cor.
fo!'. 36. a.

11 H. 7. 1.

Mirror, ¢ 1. § 8,
de A.dours et

Y 13-

Cap.2.§ 11.de
Appeal de Arfun
& cap. 1. § 13.
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Fleta ubi fupra.

Britton, ca. 6,
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71072 aliter.

Bracton, lib. 1, fol. 2120, 121. Britton, cap. 6. Fleta, lib. 1. cap, 23,
154. 2= Rolly 120.)

Britton, cap. 7.
2 E. 5.
Corone 35.4.

3 E. 3.1bid. 322.

Numb. 35. g.
Peut, 2g. 2.,
jothua 2o, 21,
Sl
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Cee the ftatute
or Glouc’ c. 9.
2 I, 4. 13,
1 H. 7. 27,
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Lee the firft part
of the Inft. icét.

{15

P ROVISULRMM ¢fsy, quod nullus qui

coram jufliciariisitinerantibus vo-
catur ad warrantum in placito terrea,
vel tenement’s amercietur de ceetero,
pro eo quod prefens non fuerit quands
vocatur ad warrantum (excepto primo he was vouched to warranty, ¢

URDRUAM(x) de cawtero non
adjndicetur coram jufticiariis, ub:
anfortunium tantummodo adjudicatum
effy [ed locum habeat murdrum de in-
terfectis per feloniam (2) tantum, et

Marlebridge. Cap. 2,

CAP. XXVI.
M URTHER from hencefort:
{hall not be judged before oy
jultices, where it is found misfortune
only, but it {fhall take place in fuc
as are flain by felony, and not other.
wife.

(KE}‘Hng, 113. CD| Eﬂfp

T he mifchiefe before this {tatute was, that he that killed a ma
by mifadventure, per infortuniam, as by doing any act that was not
againft law, and yet againft his intent the death of a man enfued,
tils was adjudged murder: as if a man had caft a ftone overan
houfe, or fhot at a mark, and by the fall of the ftone, or glaunceof
the arrow a man was flain, the party fhould fuffer death. Andfo
1t was at the common law, if a man had killed a man /2 defendends, he
fhould be hanged, and forfeit in both cafes, as in cafe of murder;
{o tender a regard had the law to the prefervation of the life of man. |
And with the common law was agreeable the judiciall law, before §
the cities of refuge were appointed ; he that killed a man by mi-
adventure, &c. was put to death, to the end that men fhould beio ;
provident and wary of their aftions, as no death of man, womanor
child might enfue thereupon. ]

‘T'his {latute doth remedy both points, for the latter claufe 5 §
generall, that it fhall not be murder, but where it is done per fils- |
iriam, i. felleo animo, and by malice prepenfed. And albeit his life
in neither of thefe cafes is now loft, yet the forfeiture of his goods |
and chateux remained in both cafes. And fo ifa man kill a man §
by mifadventure, if he efcape, the towne fhall be amercied, &¢. 5 |
alfo a mark of the common law. o

(1) Murdrum.] For this word, fee the 1 part of the Infht, ]
fect. soo. To {pecak of the parts of homicide, doth belongio |
another treatife; this onely fhall fuffice for the unaerftanding o §
this act.

(2) Per feloniam.] For this word, and the ﬁgniﬁcation thereol,
{ee the firlt part of the Inftitates at large.

CAP. XXVII.

T is provided, that non¢, being §

vouched to warranty beforc 0% %
juftices in eyre, in plea of land or ©°
nement, fhall be amerced from hence

forth, becaufe he was not prefent v-:;‘; |
X |
v 4T the 3



£ Cap- 28. -
& dic adventus jufliciar’ ipforum) fed fi
& warrantus ille fuerit infra comitatum,
B tunc injungatur wicecom®y quod ipfum
¥ infra tertium diem, w{ quartum (fe-
s cundum locorum difiantiam) faciat ve-
' nire, fieut in itinere jzyficfar’ Srers
wnfuevit.  Etft extra comitat’ manecat
' tunc rationabtlem habeat fummonitio-
- nem xv. dierum ad minus, Jecundum
diferetionem jufticiar’ et legem commu-
N

e
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CAP. XXVIII.

S] clericus aliguis (2) pro crimine

altquo, vel rettoy quod ad coronam
pertineat (3)s arreflatus Juerit, et poft-
Wdim per praeceptum domini regis in
ballium traditus fuerit vel replegiatus
“titerit (1), ita qued bis, quibus tra-
ity Juerit in ballium, ewm habeant
“ram jufliciariis, non amercientur de
“Cero illi quibus traditus Juerit in
ﬁifi:zzm, nec alii pleg’ fuiy fi corpus

Marlebridge.

149

the firft day of the coming of the juf-
tices: but if the party vouched be
within the fhire, then the theriff fhall
be commanded to caufe him to come
within the third or fourth day, accord-
ing to the diftance of the place, as it
was wont to be done in the circuit of
the juftices. And if he dwell without
the thire, then he fhall have reafonable
fummons of fifteen days at the leaft,
after the difcretion of the juftices,
and the common law.

Brd&- ,- 3- fO- IIS, ) | 161 Britl Ce 2o fO. “7e FICta’ Ii- 8 Cﬂp. 9-, hﬁrrc}r, CaP. 4_, caP. Itingris.

By the common law, all the men of the county ought to appeare
before the juftices in eire per breve de generali fummonitione vic® dire s,
quod praimoneat omnes de com’ gquod fint coram talibus Jufticiariis ad
crium diem et locums per quadraginta dies, as well that cvery man
fhould be ready to anfwer to any matter, wherewith he was to be
charged, or commenced againft them, as to ferve the king and his
country, as need fhould require, and to heare and learne the lawes
and cuftomes of the realme, under which they lived. Now the
miichiefe was, that if the * vouchee appeared not at the firft day,
he was amercied, for that he ought to be prefent.
enatteth, that he fhall not be amercied at the firft day, but proces
fiall be awarded againft him, as by this aét is limited; and if he
come not then, he fhall be amercied: wherein it 1s to be obferved
how the common law provideth for expedition of juftice, and
 how neceflary it 1s for underftanding of old ftatutes, to reade old

% For this word
Vouchee, fec the
firft part of the
Intt. § 145.verb,
Et il vouche,
&:¢. Cuitumier
de Norm. cap.
50 fa. 64.. D.

Now this ftatute

[ 150 ]

F a clerk, for any crime or offence
touching the crown, be arrefted,

and after, by the king’s command-
ment, let to bail, or replevied, fo that
they, to whom hé was let to bail, have
him before our juftices; the fureties
from hencetorth, nor they to whom he
was let to bail, fhall not be amerced
(if they have his body before our juf-

tices) although he will not anifwer

F . - -
’ ‘thaveant coram jufticiar’, licet co-
a " . - " a -
" e1s propter privilegium clericale

Ve . . ’
rﬁﬁandere noluerity, wel nom potuerit
20pter ardinaries Juos.

before them, by reafon of aclerk’s pri-
vilege, nor cannot by reafon of his
ordinary.

(Bre. Coren, 111. 28 M, 8.¢. 1. 32 H. 8. ¢. 3.)

(1) In
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Vide W. I.cC. 15-
Stam. pl. cor. 72.

Regift. 77.

a \Vi 2. fﬂﬂ- Zl

Rexift, in ho-

mine replegiand,

F.NLB. 16, 60,
D Ay, Powiters
caz, 15, 20,
1. Art, cler.
cap. Ly. Mlich,
31 L. 5. coram
rer o icte 130
1 T hefau,
Abhar de biif-
fenden. 17 &2,
tot.e Rom. m. 0,
Agam Lyvefa; de
Hlewet, 20 L. 2.
corp. 283. 19 H.
0. 47. 25 E. 3.
C. 4y 5. 10 18 3.
c. 1. Vide
Powiters cale
utst fup.

¢ Mirrory ¢. 3. de excepts de Clergy. Braét. li.

CHP- 361

[ 151 ]

PR QF ISUM efty qrod fi depreda-~

tiones, vel rapine aligue fiant ab-
batidusy privibusyvel aliis praiats ec-
clefiaflicis (1 )y et ipft jus Juum de hijuf-
2edt dopredationibus profequentesinorte
praveriantur (2)y antequam judicium
inde fucrint aflequuti, fuccefjores eorum
thaseart alliones ad bona (4) ecclefice

Marlebridge. Cap. 2,

(1) Iz ballium tradiias _fuerit, vel replegiatus extiterit.] Here Note
a difference betweene baile, and replevie; for the one is byt
higher courts at Weftminfter, and the other, viz. replevie, by the
theriffe, by force of the writ of homine replegiando. -

For the underftanding of this adt, 1t is to be knowne, that at the
common law when any man was appealed or indicted of felony, if
he were bayled, the bayle was, that he fhould appeare at a certin
day before fuch juftices to anfwer to the feleny.  INow the mifchiefe
was, that ifa man were bailed, ordclivered by pievin, albeit he djd
appeare, yet if he claimed the benefit of hisclergie, the perfons thy
bailed him, or his pledges wecre amercied, becaufe he refufed to
anfwer to the felony, but tooke himfelfe to his clergie; this flatue
doth provide, that if in that cafe the clerk doth appeare before the
kings juftices, his baile or pledges fhall not be amercied, al-
though he will not anfwer before them by reafon of his cletks
priviledge. _

(2) 87 clericus aliguis.] If he were no clerk at the time of the
baile, or deliverie by plevin, but learned to reade before his ap-
pearance, vet he was within this flatate, and yet a clerk was not

bailed nor delivered by plevin,

(3) De aliguo crimine «wel retto guod ad coronam pertineat.]
2 Where it 1s printed sefum, it mull be amended after the orl-
cinall, and made rettom: this 1s derived of an old word e,
Ot reatie, a reatu, 2and figuifieth 1in cur lezall underftanding an of.
fei.ce or fault.

b Crimen and wettem are here taken for fuch offences whereforca -
man {hould lofe life or member, becaunfe for no other offence he !
can have his clergie, or the priviledge of a clerk. But su crumine |
lafor ma/cilatis he was not o have bis clergie, and therefore this
alt extendeti not 1o perfous et to baile for high treafon, and {ox
15 1n cale of facriledge, and the hike,

And thus is this dark ftatute cleerly expgounded.

¢ Now to fet down inwhat cafes one ihall be bailed, or delivered
by pievin, and where a man fhall have the benefit of bis clerg,
and where he is barred thereof by a&t of parliament, do
belong to another treatife: in the meane time fomewhat yo
fhall reade of clergie in Alex. Powlters cafe, #bi fupra, and lib. 4

to. 4.4, 45, 406,

3. 123, 124« Flet. L t. c. 28. Brit. ca. 4.fo. 15.1ib. by

CAP. XXIX.

T is provided, that if any wrongs

ov trefpafles be done to abbots, 0
othcr prelates of the churchy and they
have {ued their right for fuch Wrongsy
and be -prevented with death .before
judzement given therein; their fuc-
cefivrs fhall have acthions to demal

O i+ church out of t¢
o the goods of thew chu pands




Marlebridge. I5T

hands of fuch trefpaflfers. Moreover,
the fucceflors fhall have like a&tion for
{fuch things as were lately withdrawn
by fuch violence from their houfe and
church, before the death of their pre-
deceflors, though their faid predece!-~
fors did not purfue their right during
their lives. And if any intrude into
the lands or tenements of {uch rcli-
otous perfons in the time of vacation,
of which lands their predcceflors died
feifed as in the right of their church,
the {fucceflors fhall have a writ to re-
cover their fcifin. And damages
fhall be awarded them, as 1n affife of
novel difleifin 1s wont to be.

: Cap. 29

fiz (5) de mmzi&‘m bujufmods tran/-
{ orofforis repetend’ (3). Similem 1n-
?};par habeant allionem fucceffaresde biis
 quee domut [ue et ecclefie [recenter)
: ante ohitum (6) preadecefforum fuorumn
: yor hujufmodi violentiam jfucrint fub-
radta, licet pn:ed_fc.‘?z' pnaffcaf‘ﬁres ﬁf‘t
s fum profecuti noxn fuerint in vita
fua. St autem in terris et tenementis
" hujufmadz ml{gf&/&f'zz?fz, de gzz{&zz.r eorien
preeiati obierint _@gﬁt’, ut de jure eccle-
foe fuey aliqui fe intrudant tempore va-
cationis, fucceffores fut breve habeant de
[iifina recuperand’y ct adjudicetur ets
“dampna funa (7 ), frcut 11 nova differfina

adjudicari confuevit,

(Fitz. Trcfpaf's, 205. 218. 237 242, Fitz. Brief, 175. 296, 359, 623. 823, 2 H. 4. 4. Regift.
:?2. 1151 F1 N- Bl II;-)

There were two mifchiefs at the common law (as many did hold)
that in the cafe of abbots, priors, and other regular and religious
nerfons, if the gocds of the monaftery were taken away in the
life of the predeceflor, that after his death his {fucceflor had no re-
medy for fuch trefpafles: the other mifchief was, that1f in time of
vacaticn, when there was no abbot, or prior, or other regular or
religlous foveraigne, any intrufion were made, the fucceiior had
no remedy to recover the land with damages, though thercof his
predeceflour died {feifed, and both thefe are remedied by this

(1) Adibatibus, prioribus, wel aliis praelaris ecclefrafiicis.] This act
extendeth onely to abbots, priors, and other prelats that be religious
and regular, and not to bifhops and other perfons ecclefiafticall
Geing fecular: for in the fecond claufe of this ac¢t, hujufinodi ieligio-
forun: 1s mentioned for the diftinftion betweene religious and fe-
cular.  See the firft part of the Inftitutes, fe€t. 133. And the rea-
fon of this diverfitie is, that the abbots, priors, and other religious
ind regular perfons are dead perfons in law, and have capacity to
have lands and goods onely tor the uie and benefit of the houfe;
nd cannot make any teftament; and therefore the church or re-
lisious houfe is holden alwayes one, in refpect whereof the fucceeding
1odot thall have an affife for a diffeifin done in the life of the pre-

42 E. 3. 22.

2 H. 4. 2,3. 19.
21 H. 6. 46.

4 E. 4. 3.

g E. 4. 313.

Ceeeflour, and an a&ion of wafte for wafte done in his predeceflors
1mes but o fhall not a bifhop, archdeacon, dean, parfon, or the
like, that are ecclefiafticall {ecular, becaufe the church by thelr
death hath an alteration, and i1s not alwayes one, and they may
nake their teltament, for that they may have goods and chattels to
their own ufe,

Allo the bithop is of an higher degree then the abbots and
Prors with which this aét begins.
the(i?) Morte praeveniant®.] Soit is if an abbot or prior be depofed,
o Ucceflor fhall have an "ation upon this aét, although the prede-
m;”" be alive, as well as if he had died, for as to that houfe he is

‘:f'r’a"' 7018 nes, -
4 (3) Succefiores

18 E. 4. 16.
1 E. 5.4, 5.
it. 2. 0. 40.
Hicc. 19. W. 1.
C. 3o 15. 26.

Temps E. 1.
trns. 242-
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Txecur 1cb.
11 E.5 Account
57- 47 £.3.23:
- E. 3. 51
4 E. 4. 8.
13 E. 4. 16.
»H. 4,3
11 X, 4. 55
remble.
7E.4. 15 2.
g E. 4+ 33
n H. 6. 25, 20,
F—.Egl.{t- 96-

16E.3.trns21 1.

1RE.2.trne 237,
= 1. 4. ubt tup.
-;" I+ - 16.
L.

L - g =
RO H VR B

1? l?gii1_- I:_'..--
Vs Po112 h,
< 113,

x E. 4. 5.

Marlebridge. Cap, 35;

( 3) S ftc‘fﬁr&r babeant actionem ad bona ééclefie _/f;aé» de naniby
Zﬂf/'zyfwaﬁ’z' tranforefforis vepetend’.] Some have thought n refpe of

this word repetenda, that this muft be intended of an a&ion of de.
tinue, or the like aion, wherein the thing it felfe 1s to be rec.
vered, but de manibus bujufmodi tranfgrefforis make 1t evident, thy
it muft be intended of a welpafle gudre wi et armis, for thereof wag
the doubt at the common law: for it is holden, that for goog
taken from the predeceflour of an abbot or prior, no alion wy;
given to the fucceflor at the common law before this act, for by the
teking the property was divelted. But an ation of account, debt,
detinac, replevin, and the like action, which aflirmes the pro.
perty to continue, the {fucceflor (hall have an altion at the commop
law.

(4) Bona.}] 1. If an obligation be talzen from the predeceflour,
it 15 within this ftatute. 2. The fucceflor fhall have by the equitie
of this ftatute an adtion of trefpafle of cutting downe 6f trees, and
carrying them away: wherein it 1s t0 be obferved, that alts that
give remedyv for wrongs done, fhall be taken by equitie.

(5) Lcclefie fuaz.] The attion that the fueceflor thall bring upon
this ttatute, thall be borza ¢t catalia domus et eccleficr fuce tempore I,
pracdecefforis fusy which without gueftion a bifhop, deane, or other
ecclefiafticall fecular cannot {ay,

() Rucenter ante obitum.] Yet 1f the taking of the goods were
long before the death of the abbot or prior, hzs {fucceflor fhall have
an action of treipafle by this ftatute.

(7) Si autem in tervisct tenerentis Lujufined? veligioforum, &3¢, aliqus

fe inlrudant tempore «wacatioisis, Sc. breve babeanr de feifina fua, of

adiuaicentur eis damna.} This branch 1s alfo taken by equitie, for
by thefe words, the fuccefior of an abbot, prior, or any other re-
licious foveraigne fhall have an acllion of trefpafle for treescut
downe and carrved away in the time of vacation.

But a bifhop thall not have an action of trefpafiz in that cafe, 1.
as hath been faid, for that this aét extends not to him; 2. the king
hath the temporalties duaring tiie vacation, and therefore he cannot
have an aftion of trefpas: but in the Regifter there is in that cafe
an oler and terminer to be granted to heare the trefpafies done In
time of vacation of the bifhoprick, as thereby appeareth, which
feemeth in favour of the church to be granted by the common law,
for it is not grounded upon this a&, and therefore 1 leave the mar-
cinall notes 1o the Regitter that are newly added, and are not war-
ranted by ancient manufcripts, to the judicious reader.

And the writ of intrufion lieth not for the {uccefior of the bifhgpr
for an intrufion in time of vacation for the kings poffeffion (t}’hICh
he hath without office) preferveth the inheritance of the bifhop,
but 1t lyeth by this ftatute, where one intrudes after the deceale
of an abbot or prior. Vide the firft part of the Inftitutes fect. 443
for this manner of tntrufion, while the freehold and inheritance 15

confideration of law,

CAP!




Cap. 30. Marlebridge. 153

CAP XXX

li*

-
% ROVISUM o} etiam, guod fi [T s provided alfo, that if thofe

.

alisnationes (1) tliey, de quibus alienations (whereupon a writ of
breve de ingreffu (2) dari confuevit, entry was wont to be granted) hap to
< sei tot gradus frant (3)s per qust breve be made in {o many degrees, that by
dlad in forma prius ufstata fieri non  reafon thereof the fame writ canaot be
' poility habeant conquerentes breve ad made 1n the form beforetimes ufed,
- pecuperandum ferfinam fuam, fine men- the plaintifts {fhall have a writ to re-
ione graduwn (4.), ad cufufeunguz  cover their {eilin, without making
- manus por Hujufmadi aliznationes resilla mention of the degrees, into whole
diveneric (§)y per breve orizinalz, et  handsf{ozver the fame thing fhall hap-
' per comeune condilinm domini regis inde  pen to come by fuch alienations, and
srevideadunt (0), e that by an original writ to be provid-
ed therefore by the council of our

lord theling.

X

:
1'
;
:

Era&t. I. 4. fo. 913, Sz. Drite ea. 114, Fleta, lib. 1. ca. 11,0 lib. 24 cap. 1. Pafth, 13 E. 1. In
Lanco Ret 4. Eborum, John de Hodleftons cafe.  (Fitz. Coi in vita 25, Fitz. Eatrey 9. 174 40.
56. Fitz. Bricf, 438, 409. €g7. S12. 1 Inft, 253, b. 239. a. Regift, 223, I'. N.B. 191. D, k. 162,

201 223, Ratte 2873.)

It 15 tn he obferved, that the common law provided for the quiet- Sce the 1. part
refle of mens freehold and inheritauce, and that they thould not ¢f tacInftitutes,
bs difturbed from manurance of their grounds; in {fo much as he lect. 473
izt right had could not enter upon him that came in by deifcent or
lawfall conveyance, but was driven to his writ of entry 3 and the
common law for the {fafety of mens poficflions further provided,
tiat if the land were conveyed cuat of the degrees, fo as the de-
mandant could not have his writ of entry in % ger, orin the per er 12 H.4.39:40.
ciythe demandant (to the end that fuits might have an end) was
drl}'en to his writ of right, # long and finall remedy, and that he
which rizht had fthould talke his remcdy by writ of entiy before there
were above two defcents, or two conveyances, and alfo within the
time of prefcription.

‘Ihis ltatute 1n cafes of defcents and conveyances, afier the degrees
patt, doth give a writ of entry in the pc¢/2, which in thole cafes lay
Rotat the common low, Dut in other cafes, then in cafle of alic-
fition and defeent, there was a wiit of entry in the g/ at the com-
mon law: as where one entred by dificifin, intrufion, abatement, F.N.B.1g62. .
Ju‘“]tgﬁ'mfm: {ucceflion, or as tenant by the curtefie, in thefe cafes a Flera, ib. 5. c.
WL of cutry in the 20/ did lie at the common Jaw, but il the wife 35
ceover her dower by judeement, yet is the in the [per] by her huls
hff}d: and ir the fecond alience be difleifed, and he recover in a reall
son, yer lieth the wiic aguinit him in the per ef czi, becaufe the
“ehition to him is the greound of his title, ez e de cerieris.
t“:n(dic)th& cl?f."e!!m“fﬂ?zf:; &c. ] Hurel?y it appearcth taat this a&_ eX- 5';E. 2. Cui in
by la.-m:?i were the lands were aliened from one to ancther, enhf:'r ;‘E'zg:“.
a5 @X;Cnd conveyance, or by defcent; and by f‘?”ﬂ"”&‘o“ this

g et as well to alienations, &c. made before the ftutvre as -

- LNST, N after,
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Marlebridge.

after, for flatutes, that give remedy to them that right have, ar
ever favourably expounded; obferve well the words of this ag.
if the diffeifee doth releafe to the diffeilor, this doth amount to g
alicnation, and maketh a degree, but a furrender of an eftate for
life miaketh no degree, yet is 1t an alienation.

(2) Browe de ingirefn.}- This is underftood of writs of entry, 4
aiy el i le pofly in /e gm'z”:.r 5 fine afjenfu capit’, cui in wira, jur oo g,
Tira, ucw cemos mentis, dun fult infra ectalem, ad lerar qui Gralon,

*

Fr YOIy N cmﬁ:‘:.{/i cafit ad conninen /fggm, of intrufion, canz

C{ﬂP. 30.

A APV ) P?'ﬂ'fnﬁi‘ﬂ.’lf .

(1) Fer tot pradus fiant.| Gradus diciur a gradiznds, becuid
tne ilate pafleth by degrees from one to another, and in the law 1
fionificth, a conveyance, or a defcent from one to anotie,

i there be but two degrees, viz, in the per, and in the f
and ewiy 1F 1t precced any further either by conveyance, or delcen,
1115 cut of the degrees: ifagift intavie, or a leafe for life be made
the remalnder over, the firdt eitate, and all the remainder make bu
cihce degree.

= And tucfe alienations that make degrees ought (as hath been
£1id) to be fo lawfull, as the alienee may be in by title; and there.
jore a feofferent by a garden in chivalry, focage, or by nurtur,a
termer {forveares, tenant at will, or bayliffe, or tenant 1n villenage
doe make no degrec, becaufe they amount to a diflcifin, and fome
hold the feoifee was a difieifor at the common law; and where the
waords of the flatute be guod aliciationes, thofe mult be intended law-
full alienations, {uch as by the auncient law fhould have taken awzy
an entry.

* Regularly a2 man fhould not have a writ of eatry in the jef,
where he may have a writ within the degrees, and the caufe thereo!
15 to cutle falfe vowcheors, yet in fome cafes a man may have elec
tion cither to have 2 writ of entry in the pgf, or a writ of enty
in the ¢ ef cuiy Voas if I may have a writ of cntry In ti

“'"}'1:'
fd oad ]

zor et cof againft B. wio aliens, {o as now it 1s out of tnc de- |
Y choofe citiier
a writ of cntry in the ger of cui or in the pof, but prima fuce, Uic §
writ of entry in the per et cu/ is more beneficiall, becaule the §
tenant in the writ of entry in the pgo# may vowch at large, §
and {o he cannct doe in the other writ, but onely within 1 2

erces, vet 1if D.take back an eftate again, 1 may

dezrees,

1 . 4 &
¢ Burt if the tenant take baclk an eftate to him, and to ﬂnDt{{lth: -
ate ]

thea {am driven toiny writ of entry in the pof, {o it 1s if the
be made to the heire of B.

o
. ﬁ .

A woeman feifed of a rent taketh hufband, the hufband purchffff;} :
the land where out, &c. and after alieneth the land in fee, by Wilich §

- .::i?! .

he ncludedly paficth the rent and dieth, the wife in a cuz il =«
thall fuey 2ie the alience to be 1 the for or poft. And yct

caiz onc thall have a writ of entry in the goff, when the degrecs ¢ 3

rnot valt, (note well the words of this alt.)

1

- - - ® e - 1 "r
It a difleifor hath iffue two davghters, and the onc daughter 3

hath iffue and dieth, in this cafc the aunt is in the ;58{': and
ni-ce is in the gor et cw, and one writ muft be brougnt ‘
them both, which muft be in the pe?, becaufe one wit €48
be brouoit

thior.

in jorc §
1

e 4
Y-
T ﬂﬂ:ﬂuht X

N0t §
woth 1 t. AR d in th o7 cui a5 t0 HiC
poth 111 tac per as to one, and 1n the per ¢ :

o hoit 3

T e i —— e
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Cap, 30- Marlebridge.

“tlowbeit in fome cafes a writ of entry in the per fhall lie,
although there be many alienations or diffeifins; as if the hufband
be {eifcd in fee and die, and twenty alicnations or diffeifins be
made, now doth the writ of entry in the po#Z lie but if the

- wife be endowed, the entry of the wife fhall be fuppofed by her
" hufband; but otherwife it is of the tenant by the courtefie, for the

Jaw worketh by 1ffue bad without any aflicnement, and there-

fore meerely 1w the pg/t.
(4) Sine mentione graduwm.] This 1s intended a writ of entry

- in the po/?, fo called of this word ufed in the writ, /2 guod idem A.

son habet inoreffune nifz ot diffeifinam quam C. injufle, ¢, fecit pradics”
B, EFe. .

As the writ of entry, which writ is fine menticne graduum, as our
att focaketh: as the writ of entry in the per, is fo called of this
word [per] in the Writ, 72 quod idem 4. non babet ingreflum wift per
C. qué illud ei dimifit: and in the per of cui, of thofe words in the
Wi, 717 quod idemn A. non habet ingreffim nifi ger C.cui D, illud d:uifty
qui inde injuffe, et fine judicio difjeifrvit, {Je.

Dut for as much as the law is never lznowne untill the reafon
thereof be apprehended; whercfore fhould not the fucceflors of a
bithop, deane, abbot, prior, &c. be as well in the per, as the heire
bydefcent? And the reafon thercof is, for that the heire commeth
in by his auncefter, and therefore a defcent fhall take away an
entry, and the warranty of the auncefter fhall baire the heir, but in
cafe of fucceflion, 2 dying fcifed taketh not away an entry, nor the
warranty of the predeceflour doth binde the fucceflor; and therefore
the Regiflcr deliverethic for a rule, with the reafon thereof, breve de
ingroflu debze impotrari werfus fuccefforeanr fomper i le poff, quia fuceeflor
per praedecefforem non incredituis  And herewith agrecth Bralton who
iaith, 7éc2 quay i, (5S¢, an Jaciunt gradumn dc adbate in abboiem,
fcut de heerede in haredems et videtur quod non, magis quam in com-
putatione defeenfus, quia etfi alternatur perfona, non propter hoc alter-
natur diguitas, fed femper manet.

(5) Res 7lla dewenerit.] T'his 1s Intended of lands, tenements,
rents, and other things whereof a pracipe doth lie.

(0) Per confilium  domini regis inde prowidendum.] Which was,
tone 2ccordingly, and the writ fet downe in the Regifier.

N 2 STATUTUM
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30 E, 1. bré. 3594.
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STATUTUNM DE

WESTMINSTER

_VVC {tm. primer.

PRIMER,

Editum anno 3 Edw. I.

2 U X fant les eflablifbments (1) [e

roy Bdward fits le roy H. faits a
Froflmirfi. a fon primer parliament go-
ireral (2) apres fom coroncment ((3),
lendeimaine de (a clufe de Pafche (4),
laiz de for: raigne 3. (§), per fon counfell
(0), ¢t per laflentments des archicvef-
giecsy cvefquesyabbes, priovsyciutirtesy ba -
6125y 0F tout o comminally de la terre 1/-
snquess frminones (77) 2 purceo queng/ire
Jeisnior le roy ad graundvoiunt ct defire
del efiate de fon realme redrefler cn les
chofes cu inefizer oft damendnenty et ceo
pur le conim.n profit de faint efglije, ef
de fon realiney et pur ceo que leflate de
Jen realiney et de farnt efglife ad effs
mialeinent gardey et les prelates et roii-
grous de la tevie e punelts des maniie s
grievesy et Lo people autcrment treit gue
oftre duifly et wa peace metnes garde, ot
['s leyes anecins wufesy et les misfefunts
metns  punicsy, que cflve duiffent, per
quoy les ceizts de la terra doubteront
merins @ misfaire: cy ad le roy ordeine
et eftabiie les chofes fouthferiptsy les
greenx il eiitcide deflre profitables et

covenables @ tout le vealm.s.

The praface cf
the ftatute of

W. r.
more conltart, ftanding, a
r .30 15

ever fince: fo as king E. 1. who (as fir William Her
jultice of the courtot common pleas, that lived in his time, £
le pluis fage roy que uxnzres fuit ) may well bee called our }uﬂl

(2) A jin parliament generall,]

HESE be the adts of king L.

ward, {fon to king Henry, mak
at Weltmindter at his hrit parliamen
oeneral after his corenation, on the
Monday of Itafter Utas, the thir
year of his reign, by his council, ard
by the affent of archbifhops, bithop,
abbots, priors, carls, barong, and al
the comunonalty of the rcalm being
thither fummoned, becaufe our lor
the king had great zeal and detire to
redrefs the ftate of the realm in fuch
things as required amendment, for the
cornmon profit of holy church, andof
the realm: and becaufe the ftate of
the holy church had been evil kept,
and the prelates and religious perfons
of the land grieved many ways, and
the people otherwife intrcated than

they ought to be, and the peace lels

kept, and the laws lefs ufed, and the
offenders lefs punifthed than they ought
to be, by reafon whereof the PEOple 1Gf
the Jand feared the lefs to offend; ti
king hath ordained and cﬂabllﬁled
thefe ats under-written, which he
intendcth to be ncccﬂ'ilryand proﬁtablf;'
unto the whole realm.

(1) Ceux fomt les eflallifbrents.] Stabiliniza, or flabilimen!a, Eﬂ{'
blifhments. or aflurances comming of fabilis, and that agraine cz/hfu:z’.:
of ftanding; and jultly may not onely thefe chapters chatlengs
that name, but all other the itatutes made in the raigne of this SU

may be ftyled by the name of eftablifhments, -
nd durable laws, then have been ma

becaufe they ar

le “chicfe
d, Fat

niat.

1, 1““
So called, becaufe all tac :lllcl:
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¢ten made were generall, and that great and honourable affembly
were not entangled with private matters, but with fuch onely, as
were for the generall good of the common-wealth, for the end of
this pnrliament, 1s, as hercafter 1n the preface 1s exprefled, powr /fe
Common /Ji'c?ﬁ! ({L’/f?..:ﬂf {’;E:!{j@, E_ga (!’5’[ }"E{!’X.VJ{.’- _ .

(3) dpres fon coroneincnt.| He began _]'113 raigne the 16 day of [ 157 ]
November, aizo Dom. 1272, he then being in the land of Palef-
tines and after his returne into Euogland, was crowned the 19 day
of Auguil, In the 2 veare of his raigne (ind not the g day of De- Vet.Mag. Chat.
cember, in the 1 yeare of his raigne, as {fome have miftaken) as fo- 144
evidently appcarcth by tns preface, and by ancient records Licre-
2fter remembred.

(4) Leadomaine de la clyfe de Pafere.]  “I'hat s, iz craflino clanfi Glanv.li.1.c, 6.
Pafihea, or in craffino oiiadis Pafera, which 1s all one: 11 Englith,°
the morrow of the utas of Kaiter. It 1scalled ztas of husr, which
fleniiteth eighth, wiz. the eighth day afier, including Eafter day 1t~
{clfe for one.

Note, this parliament was fummonad to be holden at London
in quindena of the purification after his coronation, and prorogued
from taence untill the morrow after the utas of Eaftar to be holden”
ot Weitminfler.  And the number of eincht was much refpedted
in the ancient lawes, as amonglt the lawes of king Edwarl the
Confeflor, Pax regis die qua caronatus cff, quree dies teaet oldo, in die |
ratall domini dies ofto, i: Pafchate dies o2fo, in Pentecefle dies oo, e,

Now the cighth day, accounting the fealt day for one, 1s clafum
Jot, that 1s, the cloling up of the feaft for many purpoles. |

(5) L’air de fon raigne 3.] ‘This proveth tiiat he was crowned in  Vide vet. Mag,
cws 2. for 1f he had been crowned in azro 1. of his raigne, then Char. 1 part, fo,
this parliament fhould have been holden in the 2z veare: and this 4+ b
isproved bv other matter of record.  But the trath is, that the
i7day of December, in anzo 1. of his raigne, he was not returned
wito Iongland.

Rex vewerabill in C.in'{}?a patiz, Rolerto Cant” arr[n's;ﬁ.fﬁapa, tolr2es Dorfl, clauf. an.

Anglie prinati, falutem. Ruia gencrale parliamentun noftrum, quod 3 E. 1. m.21.
am praiatis ef magnratibus regni propofiviznus babere Londor® ad quinde-’
wam purvificationts beatee Mariw proxim® futur’, quibufdam certis de
fmf; p;'arﬂ;gzz-wmm ulnue in cz*zﬂzrm:—x: ffa:._f/f Ifq/?b«f p1:'c::‘xz:::’ _/Ef:;eu’;‘
VOIS mansanus regaintes guatenus eidem parliamento ibidem in eodem
aftino clanfi Pajehe interfitis ad traltandum et ordinandum una cum
Predais et magnatibus vegui noffri de negetiis ejufdem rvegui, et boc nul-
latenses omittatis. Tefte rege apud Hoodjtock, 27 die Decembris.

Rex in primo generali parliamento fuo poft coconationem fuam in craf= Rot. pat. an, 4
i oichis Pajiha, anno regni fui 3. deweluntate fua, et confrliariorum E. 1em.9. 14
Jora confilio, et comumnitatis regni fui ibidem convocat’ confenfi, ad
bonorous De:, e, ord:ravit et Jlatuit quod, (I c.

_R.:f.r Edww. tesnrt piinmane gen;ra;’e pariiamentum funnt poft corona- Rot. pat.an, 10
onem fuam in craftino oabis Pafchee, auno 3. regni fud. | E. 1.

(0) Per jon counf>ll.] This proveth that this king and other
kl;":gs before him had a privie councell, which appeareth by the
Wiits of parliament, that parliaments are ever fummoned to be
helden & 4 Vifamento confilii nofiri,  Qf this {fee more 1n this firt
E]E:_Ipt{_:r_ *

(7) Per lafintments des archevefgues, evefyucs, abbes, priors,
sy o barsas, el tout la comminaltie de la terve illoag; fummones. ] ‘
Here g g compleat parliament for the making or enalting of . :

N 3 lawes,
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lawes, the king, the lords {pirituall and temporall, and the coy.
mons: for 1f an aét be made by the king, and the lords {piriwa)
and temporall, or by the king and the commons, this bindeth po,
for it is no act of parliament; for the parliament concerpiix
making or enating of lawes confifteth of the king, the lords {pi.
rituall and temporall, and the commons; and i1t is no aét of par.
liament, unlefle 1t be made by the king, the * lords and commons,
And where 1t 1s faid, by all the commonalty, all the commons of
tue realme are reprefented 1n parliament by the knights, citizens,
and burgefles,

The purpofe of this parliament 1s to redrefle the flate of the
church and of the realme in thole things that need amendment,
The end is wtwofold, Pur le common prefit de faint eglfe, & de fin
yealie,

There were five things that needed amendment.

1. For that the {tate oif the realme and of holy church (which
arg ever like Hipocrates twins) had been ill governed.

2. That the prelates and other men of the church many waycs
had bcen grieved, and the peaple otierwife entreated then tley
ougiit to have been.

3. Tle peace had not been well kept, which was againft a mainc
maxime of law, fuprimis intereff rei’ublicae, ut pax in regno ccifir.
welir, of quacung; pac adverfentir, provide declinentur @ whick
maxime hath been repeated and afirmed by authority of par-
hhament,

A. That the lawes had not been put in execuation againft another
principle of the common law, N:bi infra regnum jubditos magis cos-

Jervad in tranguilitate et concordia, quam debita legum  admniuifiyatic,

Afirrmed alfo 1n parliament.

5. Oftendors feldome punithed, Ef impunitas continuwm affesiu:
tribuit delingquendi; for this ftatute faith, By reafon whereof the
p-ople of the land feare leiie to offend.

The remedy hath two excellent qualities, which ought to be.
infeparable to every act of parliament, @iz, to be profitable, and
corvenient,

I1ere fhall you fee the cffeéts of the writs of parliament, as they
be at this day; Fir(l, the writis, Nos de advijanento concilii nofiri;
and this a&t faith, Lz repy por for courcel. |

2. The writ 1s, Dro guibifdam arduis et urgentibus ﬂgga_z‘:':':r 735y
fatum et defenfionein regnd noftre Anslie m?zfc’{wmﬂ'ﬁui s and 1t 15 ex-
prefied in this alt, Que weftre feigunionr le roy ad grauut wolunt, ¢ nfr-‘-
ﬁre del 'f::,a?(m’ e /5:: realine rfffriﬂ'r, e les f:f;gfé.r ol fi.f{/fz'w* c_’/f ;ﬂmmﬂa‘;
went, {9 ceo pur le common profit de faint g/ér/zﬁ' T de for yrealme, &
pur cco que lefate de four realine & de Jaint efplife ad efire maloment
gf??‘d, E.‘)Jc‘. . .

And here it is to be obferved, that this noble and wile king
E. 1. was contented in a free and generall parliament to heare of
the mifgovernment of the flate of the realme and of the Ch}lfd}ﬁ
and ncver fought to cover thofe irrepular proccedings, elthﬂf' in his
fathers time, or his owne; and thought it thould be greater honout
for him to rip up thefc grievous ulcers both in the church and
common-wealth, and to cure them by wholfome rules and lawes
then to cover them, left it fhould be vainly feared they fh?Uld re-
fle€k upon his fathers, or his owne mifgovernment, where in truth

all the fault fhould reft upon great counfellors, and GECE{S";T
| ' inuLe?
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minitters of juftice, and cther the kings officers and miniitess;
{o it hath falne out m divers other kings times.

Weltm. primer,

and

"T'his preamble

cozll the ftatutes is worthy of duc and deliberate confideration.

Of this worthy king we have {poken 1n other places; this we
will adde out of an approved author, Newo in confiliis illo argutior,
in cloguio torrentior, in periculis fecurior, in profperis cautior, in ad-verlis

confantic:
SNOW LS
minfer the firlt for excellencie,

C A P.

-,

1 N primes vort le roy et commaunde,
A que la peace de ﬁz:»:'?zt cfrlifcy et de
luterrey foit bien garde et maiinteign’
cn tonts pointsy et que commiin drortirs
Joit fait a touts, auxybien as povers,
come as riches, fans regard de nulliuy
(1). Lt pur ceo que les abbiesy cf les
meafons de religion de la teriey ont efic
Jiicharzes et greves malement, per fe
venue des graundes gents et dauters,
gie i biens 1 fuffifont a eux mefincs,
per que les religious font ci abates et
Linpovers, que 1z ne potent eux mcfmes
Jufleigi’yne la charge de charitie quils
falent faire,  Purview eff que nid ne
vrrie mangery berbergery ne gijer a
meafon de religion (2) dauter avowfon,
gue de la laine, al coffages de la 1zeafon,
Jtue foit priz et requife [pecialnent per
le governour dz la ineafan, avant gue 1/
vagne. Kt que nul a [es coffages de-
ity me entr’y ne weigh’ gifer encourn-
ter la volint ceux de la ma’q/&?z. £t
per cel cfiatute nentend’ pas le Yoy que
Srace de befpitality foit fuftreit as be-
f?{f?fﬂ‘f ( 3), e que les aurwes des mea-
fous ez puiffent per lour fovent venues
Jurchareer ne defbruer (4).  Purview
of enfementy que nul graund ne petit,
per cstowr de parent’y ou defpecialtiey ou
Peranier affiance, ne per auter enchefon,
iecatige en auter parie, ne pefhe en
, (5)s ne weign’ manger ne
’i‘t‘f“-tfr‘f*g.-:r C1 .wf:fy'b,‘:, Vie en mansur, oy
‘“nafan de prelate, ne de home de re-
ligisny e dauter eincounter la volunt le
Jeignior,

parliamicnt, holden at Weftminfter, is called Welt

L. [ 159 ]

F IR ST the king willeth and com-

mandeth, that the peace of holy
church and of the land, be well kept
and maintained in all points, and that
common right be done to all, as well
poor as rich, without refpzét of per-
fons.  And becaufe that abbeys and
houfes of religion of the land have
been overcharged, and fore grieved,
by the refort of great men and other,
lo that their goods have nct been fuf-
ficient for themfelves, whereby they
have been greatly hindred and impo-
verifhed, that they cannot maintain
themiclves, nor fuch charity as they
have been accuftemed tosdo; it 1s
provided, that none fhall come to cat
or lodge in any houfe of relicion of
any other’s foundation than of his
owi, at the cofts of the houfz, unlefs
he be required by the governor of the
houfebefore his coming thither. And
that none, at his ewn cofts, thal] enter
and come to lie there.again(t the will.
of them that be of the houfe. And
by this ftatute the king intended not,
that the grace of hofpitality fhould be
withdrawn from {uch as need, nor
that the founders of fuch rhonafterics
fhould overcharge, or grieve them by
their oftenn coming. [t is provided
alfo, that nonc high nor low, by co-
lour of kisidred, aflinity, or alliance,
or by any other occalion, fhall courfe
1n any park, nor fith in any pond, nor
come to eat or lodge in the houle or

N 4 INailol
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Jeizniory ou le bailife, d2 ceffages le fe1g~
utoyy ve a fom coft demefne. £t fil
weigizey 01 £1ler pev le gree, ou faps le
gree b jergnior ou le bailife nul furure,
brisy ve feicftrey ne nul maner de ferme
nE JAINe CUCTEYy 718 Q6 recher pei Joyy ne
por Griery e nidl mner de vitail ne
axter cpofe breqgie per colonr de achate,
ric aitorment. £t gue nul face barter
Licey a0 pirender blee (O)y ne nul masicr
de vitailey ne les auter biensy de nuliuy
trelatey bome de relizion, ne de auter,
se de clerkey me de lay, per colonr de
achatey 122 autcrment enconter la [ bone]
wolunz, et le conre de celuy, a que la
clafe feriay on do gardein, deins wille
e endifes on debors. Bt gre nul
piroicie chivalsy bofesy chares, ne ciha-
018y 1200fUSy e bateuxy ne auter chofes
affaiive cairiege (7 ), fans le bone velunt
# o coluy, a qie les chofes ferront. B
(7il per lo bone woiunt de celuy l- face,
(ors maintcnant face fon gvee folong e le
covenart fait enteir cux., Bt coux gue

vrendrent enconter les  eftabisfoments

avantditsy ot de cco [orent aftaints (8),

Jfoicut a.judves a la prijon le roy, ct
el . iRt entesy et pu nies jb/f?;fgw
! I:. 4 '

Jrlonguo cer qrele roy in fa court veier
g tien jibe Aot furt agjavery que fe
coue g de trefn ffe quat farty voillens
[ ur ferra spavde et reflore an deulle.
£if cens G150 1?_/1" as avcront J ;’?z’?‘,‘ /a.r'c:f;r
erfeiicit purics 12 le nurer wvantdit.
cense de chofe fart enconter fon defence,
cF cnconiter fa pence,  Ei le roy ferra
CHQUIYE W an Eén Aty ficemie i quidia que
{h;t’??/

Jaite £t ccnx quenx ferrent endites per
COHN z#;r:g:;g'f.f, jerront attaches cf ﬁy-
COriiin fonry que conteigne le [face du
0oysen la coust del veyy la ot luy plerra.
B[ cenxe ne veigne a col joury ils fer-
pefihe Cfiy e Vener a i Guler Jeuy
/ J j. » o r . . . 3
Greet Coalelll e ‘;"."_ff‘;;':c‘g e ‘U‘f./&’)};ﬁlgf:’.?ﬂf.

CHN @uolgieS e K €181ty folent

[ geinilty lv incauer du trefpas, et
y * ) ;-‘ * !l_‘;#

2 ' N o - -
f.’:‘t,)* Z,.:,'S (fnf?!‘rfi'hg{j) (‘:111..'.'3 Zf.i' & L'L'J"ﬂ ? fﬁffl’:-’
£ frnd meveile fucyy ettt le voy la fuit,
6iYy queny ports eyent tiel trejpas
treipn perila craaddifivefie, de vener a
70t s ;:'f'?;;?ft s devechefedifires gne per
:’yf!ﬁ’fg;’,?
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Cap. 1.

manor of a prelate, or any other rei.
gious perfon, againit the will or leave
of the lord, or his bailifty neither at the
coft of the lord, nor at his own. And
if he come in, or enter with the gogd.
will, or again{t the will of thelord o
his bailift, he fhali caule no door,
lock, nor windew, nor nothing that
is fhut, to be opcned or broken, by
himf=lfy nor any other, nor no manner
of vi&tual, nor other thing, {hall take
by colour of buying, nor otherwife;
and that none {zall threfh corn, nor
take corn, nor any manner of victual,
nor other goods of a prelate, man of
relicion, nor any other clerk, or lay-
perion, by colour of buying, or other-
wife, againit the will and licence of
him to whom the thing belongeth, or
of the kecper, be it within market-
town, or without. And that rone
{hall take horfes, oxen, ploughs, curis,
fhips, nor barges, to make carriage,
without the aflent of him to whom
fuch things belong; and if he do it
by the aiiont of the party, then in-
continent he {hall pay according to
the covenant made between them.
And they that offend againit thefe
aéts, and thereof be attainted, thall be
committed to the king’s prifon, and
after fhall make fine, and be puniihed
according to the quantity and manner
of the trefpafs, and after as the king
in his court fhall think convenent
And it is to be known, that if they to
whom fuch trefpafs was done, il [ue
for damages, they fhall be thercto ré-
ceived, and the fame (hall be awarded
and reftored to the double; and they
that have done the trefpafs, fhall belike-
wife punifhed in the manner abovefaid;
and if none will fuc, the king }(h'&u
have thefuit, as for a thing commit_ifd
again{t his commandment, and agﬂ*ﬂﬁ
his peacc: and the king {hall make
nquiry from year to year, what FCI'I -l‘
{ons do fuch trerpafles, after as he {h
think neceffary and convenicnt; 5“;
they that be indiéted by fuch inquelts

thzll be attached and diftrained byrjﬁ
g {
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. ;fﬁf’“"f cone attaints, et wrendent le

,rm.{[,, o (per le fruit del roy) a cenux quenx

R | dammages averoit reéfcouxy et foient

If r-j(’ﬁ'-‘—

srevenint 7Entes, Jolongue le maner del
£t le roy defende et com-

g iaildes guc 1l dzj&rmes ne face maie

1\9) damni’y ne grevance a nul bome
de reliTion, pe erfonn de faint efglis, ne a
autcry pir enchefon de ces que ils eyent
E dony thsfteliey on le manger a nulluy, ou

PE? £ zdn/ou dz ceo qie ff[ %2 _/a_/ pl.f:z ME

k 0 coarty de ceo que z;.jyzt greve des
ﬁ;uﬁfj ;./)f?{é’a avantd: 154 €1 /.Z (Iﬁ un le

.: jm,a, et de ceo /f:zf a;‘frm}zz‘,/&:t

smenerre le

Et off puirviewy que

‘:g;.’z, cuantdit.

§ (o5 points quantdits lieat avxibienn rous

s;::z“-,f lorsy jujlices del forefty et auter

nis i /f;.f.‘e:.:?', come auters gents (10):

§ ot que les points avantdits Jorent rain-
 1omnes (11 )y gardes, et tenus. Cy defende

p [ w)]zer_/a grwm Jorfeitnre, qw.re nzl

s pivlate, wbbey priovy bome de vo!

2105,

o bai /ife dafcan de euxy ou del oy te7s
WY jeeve nil bome enconter la forne

mamnaia W ¥ o]

o —————

avaudit, Bt que nul env:y au m&gﬁm
(12), ne an wmanor de veligiony ne de

suter /;a ney, gentsy chivalyy ne chiens a
jpsirn’y e nul lrzm orefeerve, Bt gue
' j‘ma, parceo queeft cnconter o> de-
jore et le command et le roy, z/f’"m
p'm_/.:) rreveiment. Uncore eff purvieco,
gite les wi2’ ne herber gent ove nulluy

i’

{13)y owefgre plus que w. on vi. chi-

:'m, 12 ?r’“ Py IZJ e ""fl e RE Zi? ‘_!;'E'u,fc.)
e ""{i-'t‘ ::*z ne qieiei j)é’r foz iy jau'd'!zt

vinety on gafer a lour meafors, ne a
kur nianors.
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great diftrefs, to come at a certain
day, containing the fpace of a month,
into the kmors court, or where it
fhall pleafe the king; and if they come
not at that day, they fhall be diti1ained
again of new by the fume diftrefs, for
to 'come at another a:w, contummg
the fpace of {ix weeks at the lzal;
and if they come not then, they thall
be judged as attaintad, and fhall yield
double damages (at the king’s {uit)
to fuch as have taken hurt or damage,
and thall make grievous fine after the
manncr of the trefpals.  And the king
forbiddeth and commandeth, that
none from henceforth do hurty,damage,
or grievance to any religious man, or
perfon of the church, or any other,
becaufe they have denied meat or
iodginz unto them, or becaufe that any
complaineth 1n the king’s court that
he hath been grieved in any of the
things above menuonad; and if any
do, and thereof be & tta.mtc.d he fhall
incur the pain aforcfaid. And itis
further provided, that thc points afore-
faid thail a< well bind our counfellors,

Juf’c cers of forefts, and otaer our Juf-

tices, as any Othm perions; and that
the aforefaid points be maintained, ob~
ferved, and kept.  Likewite the king
forbiddeth upon grievous ftorfeitures,
that no prelate, abbot, man of relizion,
or batlifl of any of them, or of other,
receive any man contrary to the form
aforefaid.  And that none fhail fend
to the houfe or manor of aman of re-
lip1on, or of any other perfon, Lis men,
horle, or dogs, to fojourn, nor none
{fhall them reccive; and he that doth
(fecing the king hath commanded the
contraiy) fhall be grievoully punifh-
ed.  Yetitis fuither providcd, that
the fherift from henceforth thall not
Jodge with any perfon, with any more
than five or fix horfes; and that they
fhall not grieve religious men, nor
other, by often coming and lodging,
neither at thelr houfcs nor their

Manoi's.

'”rm 2. fat, 2, & 2. ¢ 1. 18 Bd. 3. fat, 3. & 4. ¢ 4. 1 R, = €. 3o Regift. g3, 9 Ed. =
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r R. =. cap. 2,
x H. 44 cap. 1.
2 L. 4. cap. 1.
4 H. 4. can. S.
7 H. 4. cap. 1.
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foriin ¢ aliena advocaiione, 7;._rﬁ j}ecm[;;g-r regatus, nec ﬁzmpm it

Weflm. primer. Cap. 1,
This chapter doth {pread itfelfe into thirteen branches,

(1) E# primes woet le roy, ¢t commaund, que le peace de fuint eplif,
et de la terre foit bicn gard, et mainteine en touls points, ¢t que compmsy
droiture foit fait a touts, auxibicn as ponres, come as viches, fans regard
de nalluy, &c. ]

Imprimis vex wult, et preecipit, quod pax facrofanéle ecclefice, et v

Jolide cuffodiatur, ct confervetur in omnibus, quodque jullicia fuul;

tam paunperibus, quam divitibus adminifivetur, nulla babita perfozon,
yarione,

‘T'his 1s an auncient maxime of the common law repeated and
aiiirmed amongit the lawes of king Ldgar: Primun ceclifia D

Jura et nmmunitates fuas omnes babeio, publici juris beneficio pitifias
Sruitery eigue cx @quo ¢ bone (five is dives, five inops

’ Suerit ) s
FESdICP,
Fleta rcciteth this fundamentall law in few words, Quod pax .

cl.fie, et terra inviolabililer obfervetur, ila quod communis jufli

- . . w J
ﬁ;.egfrfm f.':di'li‘f’}' g.ﬂ-:ffztu.’afm'.

And this law hath been explained and affirmed by divers other
ats of parhament.

Britton, fol. 1. faith, Peace ne poct my bicn efire fans ley; there-
fore this law as a meane, that peace may be kept and maintained,
prevideth that commen Groiture (iv juffice felongue le ley, & cuflon
Qlanglicire) foit fast a teuts, Se.

but this auncient law had great necd at this time to be rehearfe,
and commanded to be put in execution, for that by reafon of e
often 1nfurrections, tunlts, and inteltine warres in the raigned
king Hen. 3. the peace of the church, and of the land was fora
lono time miferably difturbed, and in 2 manner overthrows, for |
ci thofe inteftine warres the poet {aid truly,

|

[

|

. . . . 1

Nulla fides pictafve wiris, qui caftra fequuntur. |
i |

|

And of thefe feditious fubjeéts, another in the perfon of the pors
plouzhunan in the like cafe faid ;

Dmgins haec tauw culta novalia miles babebit 2
Barbarus bas fegetes @ en quo difcordia cives
Pervduxit 212/Cros J

Arother mifchiefe was, that during thefe tumults and inteftiee
warres, law and jutice lay afleep, for Silent leges inter arma; B |
the rule is good, and doth ever hold, Dormiunt aliguands leges, e |
FIRNINY RURGUANL. o

By all which it appeareth, gquid ex malis morious bona K ]
01321l y. | .

(2) Purwicav eff que nul ne woigne manger, berberger, e .E_Eﬁ "}’.Ij :
meajon de religion, &c.] The mifchiefe is at large {et downe tiis 3
act, wherein it is to be ¢bferved, that over and above ther 0W1° §
competent maintenance, the refidue ought to be e:-cpcnded 11 WOIKS
of charity. N

Yreveof Fleta {aith, Ef we reliziofi per onerationes indebitas /:*’};”,
wenicntinm acpanpirenturs per quod elecmofynas et fervilld /&”‘;i
CCTANRILry, el terras /Efa.r wendere, el alienare, €x prfzzr::pz.r f#s{jﬁ_f ‘ 2

. . . i , . . . 1;:,.:;I§u-
tivne prohibitum eff, guod nullus bofpitari prefumat in domibus /8 )

ZtiS 30C fUuiS Piopriis contya tutornm domunm voluntaleut.

(3) H4



