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to fet it downs the Subftance of what he did fay

was this, The Bailiffs took the Pifiols from sy Ta- ufe Barbarity to

ble and fbot me twice, the fat Man run me thro®
and then drew sy Swordy which I broke my [elf in
bis Handy and beg’d for my Life: I never fired a
Piftol, nor made one Pufby they both run me thro
I offer’d to pay them the Maney, The Condition the
Gentleman was in at that time was fuch, as it was
not thought reafonable that he fhould fign 1, but
they will give you an account that he was per-
fectly fenfible, My Lord, in the Afternoon fome-
body fent for Mr. Peters the Clergyman again,
and it was with an Intent that the Deceafed might
receive the Holy Sacrament 3 and Mr. Peters, like
a prudent Man, fays, Aecording to the Account yout
bave given you bave been hardly ufeds bowever it
becomies me 1o bope and defire, and you to exprefs,
that your are in Charity, before I Adminifier the Holy
Sacrament, Says he, As I fball appear before the
great God of Heaven, what I told youis true, Iwas
barbaronfly murder’ds however 1am in Perfed Cha-
rity with them, I forgive them, and I pray Almighty
Ged to forgive them theiy Indiferetion. My Lord,
he did continue for fome time in a languifhing
Way, tho® all Care was taken to fave his Like,
On Examination after his Death, (which isafad
Circumftance in the Cafe) there are found no lefs
than ten Wounds on him, many of themn mortal ;
he did continue till the 17th about Ten at Night
and then he died, My Lotd, here is a Cafe of
ereat Confideration ; and as on the one Hand the
Defendants are Officers and Minifters of Juftice,
and muft be protected in ferving of their Procefs,
and as long as they do their Duty muft not be
abufed ; yet when People {fubmit to their Autho-
rity, they too muft be proteted, and the Law,
that requires the one to fubmit, requires the other
to prote¢t and preferve their Lives; and if any
Officer gives unreafonable Correction, where they
make no Refiftance in Cafes of Durance only,
where Hardfhips and Difficulties are put upon
them, fo as to fhorten their Lives. I fubmit it
to my Lord’s Direction, whether they are not
ouilty of the Murder. To fhew how careful the Law
is of the Life of Man, my Lord Coke * fays, If
any Man who is in Cuftody of a Goaler dies, the
Coroner’s Inqueft muf} fit upon bim s and it is for
this Reafon, that the King may be apprized that
the Subject had no foul Play, but came to a na-
tural Death; this Policy of Law 1s a good one,
Thefe, Gentlemen, are the Bounds which will be
taken into Confideration, and when we have called
our Witnefles, it muft be left to my Lord’s Di-
rection and your Confideration, whether the De-
fendants Cale is a Cafe to be juftified, or whether

or no they won’t deferve the Punilbment due to
Ruffians and Aflaffins,

Mr. Reeve, T am Counfel likewife in this Cafe
for the King: The Fafts have been fully open’d
in every particular Circumftance, and I appre-
hend this is not 2 Matter proper for us to thew
with its ufual Aggravations; for confidering the
Prifoners are not allowed Counfel, we are only
to lay the Matter fairly before the Jury and the
Eaurt, both in relation to Matters of Fact and of

aw,

True, the Defendants are Officers of Juftice,
and as fuch are entitled to the ProteCtion of the
Law, {o far as the Law authorizes them in what
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they do but in cafe they exceed that Authority, and

their Prifoners, where there is no
occafion for it, they exceed the Bounds of their
Authority, .and what happens afterwardsby a necd.
lefs Quarrel, they themielves are the occafion of,
and if a Perfon iskilled, I fubmit it to your Lord-
hip if they are not guilty of Murder.

We agree, my Lord, if Refiftance is made by
a Perfon arrefted, and it is neceflary for the Pre-
fervation of the Prifoner, or for the Life of the
Officer, if his Life is attempted by the Prifoner,
and in doing what is neceflary for their Defence,
and for the keeping of their Prifoner, there hap-
pens a Quarrel commenced by the Fault of the
Prifoner, we agree the Officers are not to be
blamed: But if a Quarrel is commenced by the
Officers againft a Prifoner {ubmitting to the Law,
and to their Authority and willing to do that
which the Laws requires, namely, to pay the Deb,
then only for Civility Money they ufe Durance,
and they ufed him ill, and they begin the Quarrel
and fight with the Man on that account, we muft
fubmit it, whether it 15 not Murder, We muft.
agree in our Iividence, that there was not any
Perfon prefent at the time of the beginning of
the Quarrel, nor who continued there during the
Quarrel: But from the Circumitances, and the
Evidence we have to lay before the Jury, it will
amount to a Proof, that this Quarrel was begun
by the Officer. 1t 15 true, there were Piftols
fetch’d by the Deceafed, but thefe Piftols, if we
fhew they were not defigned to be made ufe of to
injure the Bailiffs, but were only for his own Pre-
fervation, if he fhould be ill ufed by them; if
after he had taken thefe Piftols he dilmifs’d him-
felf from the Cuftody of thefe Piftols, as we ap-
prehend will appear from the Evidence, and they
take up thele Piftols, and with one of thefe Piftols
fhoot their Prifoner, we apprchend that will ke
off the Circumitances, that would feem in favour
of them. My Lord, we will call our Witnefits,
and prove all our Falts, and then we mutt fubmic
it to your Lordfhip’s Diretion to the Jury, whether
on thofe Faéls it doth not appear that the Offence
committed 1s Murder.

L.C.F. Call your Witnefles,  Sir Jebn Prast.
Thomas Hargrave {fworn,

Mr: Hungerford, My Lord, Toomas Hargrave
was the Deceafed’s Servant, and he faw more than
any Body ; he will give your Lordfhip an account
of the Matter.

Seri, Chefbire, Thomas Hargrave, do you tell
my Lord and the Jury, what you know 1n rela-
tion to your Jate Mafter Mr. Lusterell, whar palt
between him and the Defendants, and either of
them, tell from the beginning, and be fure you
tell the Truth,

At the Prifoners Defire the other Witnefies were

ordered out of Court.

Hargrave. The firlt beginning, my Lord, was
my Mafter fent me out of the Houfe to call a Pair
of Oars to go up to Wefiminfler on Tnefday between
Nine and Ten a Clock.

L. C. Fuft. What Day of the Month ?

Hargrave, 1 don’t know; with that I went and
call’d a Pair of Qars, and came back and told him
I had called them s fays he, Thomas get your
Hat and go along with me; when we had got two
or three Doors from our Lodging, a little Man,

whole
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whofe Name is Tranter, clapt him on the Shoul-
der, and prefently after came another Man Rea-
fon, and faid they arrefted him, with that my
Mafters fays, Geirtlemen, if you will £° with e,
it fhall bave your Money, sny Wife is with Child,
and 1 am afraid foe will be fiightencd, |

No, Damn you, we will go withuo fuch Minter,
with that with great Perfuafion my Malter got
them to go to his Lodging 3 my Mafter faid, fetch
the Attorney and I will pay the Moncy: Reafon fent
Tranter for the Actorney, and Reafor went up
with my Mafter, who faid to my Miftrefs, Ay
Deary dow't be frighten’d, bere are two Rafcals who
Lave chufed e dit the Street 3 and my Mitirefs faid
to me, Go to my Nephew, I went, but he did not
immediately come 5 when I remurned I went into
the Room, and there was no harm then, my Ma-
{ter was walking about the Room, and Reafoi
(tood with his Back to the Cetling with his Face
to the Piftols, My Malter fud, Let me fee your
IWarrant : Reafon thow’d 1t him, and he faid, wipe
your Avfe with i, and throw’d 1t down upon the
Ground. Reafon 2fl’d for Civility Money ; my
Mafter faid, No, be wenld give bim noney for be
had not ufed bim well, At Wit Tranter came s 1
opened the Door to him, he ran up Stairs, T {taid
to fhut the Door, and I heard a Ruftling, or Noife ;
upon which I ran up Stairs after Tranter, and 1
faw Tranter clole with my Malter and throw him
acainlt the Clofet Door, and Reafon took his
Sword and run my Mafter through 5 I took Reafor
hold of the Sword Arm, and he {aid, Dewn e,
if yort dow’t go ount of the Roonm you foall die bofore
yeur Mafler 5 1 heard no Piftol all that time.

Serj. Chefbive. Did you go in after the Piftol was
fhot off to fee your Maller ?

Hergrave. No, 1 did not fee him till afeer he
was carried into Cother Room.

Sery., Chefbire. Do you know of any Dire&tion
given by your Mafter about fetching the Money ?

Hergrave. Yes, I heard my Mafter fay to my
Miltrels, Feteh the Mouey and I will pay thefe

afeals,

Mr. Recve. 1 think you fay upon hearing of a
Scuffie you ran up Stairs, and you faw Transer
run your Mafteragaintt the Clofet Door.

Haigirave, Yes, Sir,

Mr. Recve. Had 'your Mafter any Weapon?

[ergirave, No,

Mr. Reeve. Where were the Piftols ?

_ [{argirave, One was on the Table, and the other
m the Window.

Mr. Huigerfoid, 11ow far were the Piftols from
your Mafter, were they wichin his Reach ?

Haigrave, Wo, Sir.

Mr. Recve, You fay you faw him ftab your
Mafier.,

Heigireve, Yes,

Mr. Reeve. 'Was there any Attempt to give
another Stab ?

Hargrave, Yes, he went to give another Stab,
I took him by the Sword Arm, and he faid, Damn
you, yoit fhall die before your Maffzr s upon that I
went and cried out AMurder.

L. C. Fuft. You fay that before taat he demand-
cd Civility Money.

Harareve, Yes.

L. C. Fuft. What faid your Mafter ? -

Hargrave. He faid, I will give no Raftals as
::‘H i;rfe Crvility Money, for you bave fow'd me no

ailiey,

~ L. G 7uf. Then you went down by your Mi-

ftrefs’s Direftion to call her Nephew ;3 when you
return’d, before you came up, what did you hear?
Did you hear any Noife, or Buftle, or Blow ?

Hargrave. No. ~

L.C. Fuft. None at all

Haigrave, No, it was after Zranter came that
I went up Stairs again.

L.C. Juf. When Tranter came you opened
the Door to him, and followed him up Stais.

Hargrave, Yes.

L. C. Fuff. Did you hear before Tranter enter’d
the Roomany Noife, or Stroke ?

Hargrave, Only two or three Words,

L. C. Fuff. What were thofe Words ?

Hargrave. 1don’t know,

Mr. Huigerford, What faid Reafoir, when your
Matfter told him he did notufe him well ¢

Hargrave, Then he was mad, he fwore and
called him a great many Names, call’d him a Min-
ter, and I don’t know what,

Reafon. Did not your Mafter requeft us to go
to the Ti/t-yard Coffee-houfe ?

Hergrave. No, he faid, if you'll go with wme
[ will pay the Money 5 you fad, I <will go with o
[uch Minter,

L. C. Fuft. Did your Mafter defire them to go
to any particular Place ?

Hargrave. e faid, If they wonld go with bira to
Weltmunfter, be would pay thein the Moncy 5 but
they refuled and faidy they world go <with o fuch
Minter,

L.C.Fuft. Did your Mafter propofe to go to
his own Lodgings?

Haigrave. Yes, when they would not let him
po there,

L. C. Fuft. Why would he had them have gone
to Weftminfler 2

Hargrave. Becaufe for fear of frightning his
Wile, fhe was great with Child 5 with great Per-
fuafion he got them to go to his Lodging.

Reafon. Did he not afk us to go to his Lodg-
ng ?

gHm;gmw. I don’t know, Idid not hear him.

L.C. Fuft. You faid juit now with much ado
your Matter perfuaded them to go to his Lodg-
ing, now you fay you did not hear him afk them
to go 5 I only admonifh you not to be too hafty
in your Anfwers, but to confider.  'Who propofed
going to your Mafter’s Lodging ¢

Hargrave, Why my Mafter, when they would
not go there.

Reafon. Did not I aflk him to go to the Crown-

Tavern ¢ |
Hargrave, Not that I heard s T heard Reafon

bid Tranter go for the Attorney.
L. C. 7ufft. Didyou hear Tranter atk Mr, Lut-

terel! to go to the Crown-"Tavern ?

Haigrave, No, Sit.

Tranter. At whofe Defire did I go to the At
torney ?

Hargrave. Why my Mafter faid, festch your A!-
torney, and I will pay you your Money.

Tranter. Did not I defire your Mafter to fend
you, and he faid, Dammn yon, yon fhall go 2

Hargrave. No, I heard no fuch thing.

Hefter Gerrard fworn.

Mr. Serj. Chefbire. Do you tell my Lord and
the Jury what you know when the Defendants, or
either of them were at Mr. Lutterells Lodgings,
and what pafs’d there ; begin at the beginning,
tell all you know,

FHeffer,
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Flefter. 1 happened to be in the Kitchen when

fny Mafter came in.

your Mafter in when you went out of the Room ?
Hefter. He was upon the Ground on his Back,

Serj. Chefbire. Tell us the Timeand the Day of and his two Hands lifted up thus, and Mr. Rea-

the Month.

FHefter. 1 don’t know indeed, it was of a Taef-
df{}’.

Serf. Chefbire. Do you know what Month ?

Heffer. 1 don’t know. Being in the Kitchen
I heard my Mafler return again, when he was
but juft gone out before ; hearing his Tongue 1
ftep’d to the Stairs, and wondered he fhould come
in again fo foon ; I faw him come in with another
Man, I heard him go up Stairs, [ liftened, and [
heard him fpeak loud 5 I underftood he was ar-
relted, T was furpriz’d at it; I ftaida htde while
¢ill he went up, then I went up to my Miltrels,
becaufe The was with Child 5 I wasafraid fhe would
be frighted ; whenI came up fhe was in the Dining-
Room with my Matter and Mr. Reafon, and in a
litde time fhe went out of the Dining-Room into
the Bed-Chamber, and fhe was heaving, and 1
fome time my Maiter and Mr. Reafon was 1n the
Room together, my Mafter talk’d and walk’d
about the Room 3 I ftaid with my Miftrels fome
tme, and at laft T heard my Mafter go up Stairs,
and he came down immediately again ;3 upon this
| went into the Room, my Malter had two Piftols,
and he pot them on each fide of his Coat; I afk’d
him, #bat do you do with thofe Piflols 2 if iy Mi-
Jhrefs comes fhe will be frighted : Sayshe, I do nof
defirn to do ainy burt,  "Then he told me how they
had abufed him in the Street, and called him Afix-
ter 5 this Man (pointing to Reaforr) was n the
Room all the time, 87y fays I, pray lay down the
Piflels, and he came and lay down both the Piftols
on the Table at my Requeft, and he had only his
Cane in his Hand, I went into the Room again
to my Miftrels, and when I came there fhe was
in her Clofet taking out fome Money : She got
up, locked the Clofet Door, and fat down on the
Bed-fide, and was frighted, T perfunded her not
to be frighted: Afterwards I heard fomebody
knock at the Door, and I ftep’d out to the top
of the Stairs to fee who came in, and I faw I fup-
pofe that Man ¢ (pointing to Trauser) the Boy let
him in, Ifaw him come along the Entry and the
Boy follow him: Upon that 1 went into my Mi-
{trefs, and faid there was a fecond Perfon come,
I dow’tlike him, fhall I ftop him on the Stairs ;
he went into the Room, and I faw the Boy fol-
low him ; I went into my Miftrefs again for fear
fhe fhould be frightened; I hearda Noife, but did
not know what it wasy I heard the Noife orow
greater; 1 {lep’d foftly through the Paffage, threw
open the Dintng-Room Door, and I faw this Gen-
tl{_’.man (ppinting to Reaforn) {tabbing my Mafter
with all his Mighe and Main, and he on his Back
on the Iloor, lifting up his Hands as if he beg’d
for Mercy. The other Bailiff had his Back to-
wards me, ftanding by the fide of my Mafter 5 I
ran to the Door and cried out Murder 3 then off
went the Piftol ¢ T was frightened, for T thought
they had fhot after me ; and in about two Minutes
there went off another,

Mr. Hungerford. In that Place where your Ma.
fter was, could he come at the Piftols?

Hefter. No, my Malter had his two Hands
hifted up thus,

Mr. Hungerford, Had
1n his Hand 2

ff:_'/?t‘i'. No.

seij. Ghefoire. What Condition did you leave

your Mafter any thing

fon ftabbing him when upon the Ground ; he ftab’d
him upon the left fide,

Ser. Chefhire. 1 afk you, confider, by the Oath
you have taken, whether the Piftol did go off till
after you had left your Mafter, and he was ftab-
bing of him ¢

Hefler, It was after that T faw him, within two
Minutes after ; upon my crying out Murder the
People came up Stairs.

Reafon, How long was this after Tranter came ?

Hefter. Immediately,

Reafon. How long was it after Tranter came in
before you faw this?

Hefter. Not long, all the Action was not long.

Mr. Strange. You did not obferve where the
Piftols lay ?

Hefler. No.

Mr. Sirange. Did you obferve your Mafter had
any thing in hisHand?

Hefter, No, T did not.

L. C. Fuf. Did you fee your Mafter when he
went out in the Morning ?

Flefter, No, I heard him,

L. C.Fuff. You faw him when he returned 2

Hefter. Not ull he wasup in the Dining-Room.

L.C. Juf. Had your Mafter any Sword on 2

Hefier, 1 believe he had, 1did not mind.

L.C. Ful. When your Mafter came in -and
Reafon after im, you heard your Mafter talk of
an Arreft, and that you had the Curiofity of hear-

ing what paft between them ; did you hear any
Words of Heat or Paffion ?

Hefter. No, my Lord, I heard my Mafter
talk {omething, by which I underftood my Ma-
fter was arrefted.

L. C. Fut. Did your Mafter fem angry ?

Hefber. Yes, becaufe they feemed fo uncivil that
they did not come and give him Notice of it.

Mr. Hungerford. You fay you faw your Maftrefs
telling Money, can you guefs at the Quantity
of 1t ? |

Hefter. No.,

Mr. Hungerford. Can you tell for what Purpofe
fhe was telling the Money ¢

Serf. Chefbive. Did you hear Mr. Lutterell {peak
to his Lady to ferch any Money ?

Hefler. 1 was not 1n the Room.

Reafon. Did I ftay in the Room by my flf
when your Mafter went up Stairs ?

Hefter, Yes, you did.

L. C. fuft. And when he came down he had 2
Cafe of Piftols ¢

Hefler. When I faw him he had them in his
Hand, and when I inQifted vpon his laying them
down, he came and laid themn down on the Table
by me.

Hungerford. Whep did your Mafterdie ?

Hefter. He died the Night following, I was
with him all the tyme.

Thomas Waters the Waterman {worn.

Serj. Chefbive. Thomas Waters, will you tell my
Lotd and the Jury what you know on the Occafis
on of a Noife and crying out Murder at Mr. Luf-
terell’s Lodging.

Waters, My Lord, I was at the Water-fide
when Capt, Lutterell came down to go by Water,
I went down to carry him, there two Men crofled
over the Way to him; I was gone down tp my

Boat to wait for him, but he not coming down,
' I came
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came back again, and {ceing them go ipto the
%-Iouﬁ::, I went to ;he Water-_ﬁde, and ftaid there
fome time, and the Lad running out of the Ho_ufe,
and crying Fire, Murder, I run up, and run mto
the Door, and when I was about half way up
Stairs, Lord, fays the Boy, they are murdering
any Mafter s I run to the Stair-head and heflrd the
Piftol go off, and then faid to the Boy, 1s there
any more Piftols? Then I opened the Door, and
went in, and met Reafor with his Sword drawn
in his Hand, and as he was putting it in 1t ftuck.

Mr. Serj. Chefbire. Where was Captain Luf-
terell e _

Waters. Laid down on the Floor, all in his
Gore; when I came into the Room the young
Man followed me in3 I faw one Piftol lay upon
the Tabley Zramter was behind Reafon, Reafon
was putting his Sword into his Scabbard, and 1t
ftuck, and as I came in Tranter fhew’d me his
Hand, and faid, fee how I am ufed, Reafor was
opening the Door, T took hold of him and faid,
you muft go no further, here is Murder dones
then the Conitable came in, and I charged the
Conflable with them. The Captain’s Sword was
in the middle of the Room broke, he lay on his
Right Side with his Arm on the Charr.

Mr. Serj. Chebire. How far was the Table
oft?

IWaters, The whole Breadth of the Room ; he
Jay juft before the Fire-Place; I faw but one
Piftol; I came in when the laft Piftol went off,
and I met Mr. Reafon, and put him by with my
Hand, to come into the Room.

Tranter. What Wound did you fee me have 2

Waters. No more than 1n your Hand, he fhew’d
me lus Hand.

L C. Juf. Dd it appear to you upon looking

on his Hand, that he had received a2 Wound in
his Hand ?
Haters. Yes, my Lord, I believe he was

wounded, becaule be fhew’d me his Hand, and
it was bloody.

Traiter. Was my Head broke ?

Waters, Idid not fee that,

L. C. Juff. When you came into the Room,
you {uw but one Piftol ?

Waters, 1 {aw but one, and that upon the Ta-
ble, juft as I came into the Room.

L. C. Fuft. How far from Mr., Lutterell was it?

IZaters. 1 believe three Yards,

L. C. Juf. How far from the Prifoner, or ei-
ther of them?

[Paters. The Prifoner ftood by the Table, as I

came nto the Room.

L. C. Fuff. Was the Sword in the Scabbard,
that was broke.

[Vaters. It was out, and pleafe you my Lord,

L. C. Faff. Whofe Sword was it ?

Fraters. It muft be the Decealed’s, becanfe
the other had his Sword with him in his Hand
drawn, [ faw the Blood : I defired the Conftable

to draw the Sword, and I faw it bloody 2 good
'W:l}’.

Mr. Peters fworn.
Mr. Seij. Cheflire. Mr. Peters will you tell my

Lord and the Jury, whether on the 17th of OZfo-
ber Ift you was fent for, and by whom ?

_ Mr., Peters. On the 17th of Offober laft, [ think
it was in the Forenoon, about 12 o’Clack, I was
fent for to vifit Mr, Lutterell; the Meffenger told

me he lay expiring: I came into his Room,

where I found him on his Bed, in a wounded Con-
YoL. VI

dition, and languithing of his Woundss he feem’d
deftrous, that I would pray to Almighty God
for his Soul, for he believed he had but a lictle
time to continue in this World, and therefore he
defired to make the beft Ufe of 1ty I was ready
to affift him ; and defired him to confider how far
he might be inftrumental in bringing this Mif-
fortune on himfelf. I defired him to confider,
that as a dying Man great Weight would be latd
on his Words, thercfore if he faid any thing not
ftrictly true, he mighe involve innocent People m
the Guilt, and the Punithment: Therefore I de-
fired him to lay his Hand upon his Heart and
confider.

He told me, 45 a dying Man, as be expeiiea to
be tried for this very Fait at the Bar of Heaveily as
well as the Perfons, who had injur*d biim, be affui’d
me be was muidered in a barbarous manncr.  Al-
terwards came in one Church, a Bailiff in the fame
Street, and defired me to put it home to him: 1
did; upon which he made me the fame Anlwer,
That be was barbaronfly murde’d; he wanted
Spirits, or would have exprels’d himfelf more
fully : On this I pray’d by him, and when I had
done, I took my leave of him. Inaboutan Hour
afterwards I was fent for again; when I came
there, I met Mr. Pernon and Mr, Haines, Juftices
of the Peace; one of the Juftices gave Mr. Lut-
terell his Oath, and there being no Clerk there,
defired me to take his Words in Writing, which
I did; the Words were thefe; The Bailiffs took the
Piftols from my Tabley they fired them twices the
fat Man drew bis Sword, and ruin e iinio the Body
with his Sword y and then drew my Sword, which 1
broke in bis Hand, and begg’d for Lifes I neither
fired a Piftol nor made one Pufhs they both vun e
through y I offer’d io pay them the Money. 1 think
thefe are the very Words he faid. After this 1
pray’d by him again, and ftill defired, that he
would not lay any thing to the Charge of People
that were not guilty: I lefc him then, and came
again a third Time, and as I was praying by him,
he interrupted me, and afk’d me, If it was not
proper to reccive the Holy Sacrament, which he
was defirous to do: I afk’d him, if ever he had
received the Sacrament ; he told me he had; I de-
fired him to confider; and to affilt him, I put
him into @ Method 3 1 told him one Thing which
was neceffary, which perhaps he might come in-
to with Relutance, and that was Charty and
forgiving his Enemies, I told him he had been
hardly dealt with 1 believed, yet it did behove
him, as he died a Chriftian, to forgive them; he
told me he did forgive them, and he hoped Al-
mighty God at the lat Day would forgive their
Indifcretion ; he died fome time afterwards, but
then in fo dofeing a Condition, that I could not

attend him to any purpole.
Mr, Huugerford. Did he fay any thing about

who fired the Piftol ?

Mr, Peters. 1T mentioned it to himy when I
afk’d him, if he had fred eicher of the Piftols, I
told him one of the Bailiffs was wounded, and
that there were two Balls taken out of his Hand s
he affured me, as he was a dying Man, he fired
neither of the Piftols.

Reafon. Did not he confefs, that he had broke
one of their Heads?

Mr. Peters. No, he did not fay, he broke one
of their Heads, nor any thing like it; {o far from
that, that he faid he did not defign to hurt a Fair.
of their Heads.

Dd L. C.
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L.C. Jaf. 1think Mr. Peters you fay, when
you came there you met with two Jultices of the
Peace, My, Ferssn and Mr. Haines, and becaule
they liad ro Clerk there, they defired you to take
the Fxamination.

Mr, Peters. Yes, my Lord, I did take it.

Mr. Ser). Chefoire, My Lord, I apprehended
we had it ready to produce, or elle [ had not
opened it3 but upon my calling for it, I am told,
to my Surprize, that Mr, Ferion hath it, and he
s gone into the Country.

Mr. Peters. T have a Copy of 1t.

L. C. Fuff. We muit have the Original.

Mr. Peters. My Lord, thure isa Copy of it -

in my Depofition before the Coronr,
L. C. Fuft. Is Mr. Hayiics here?
Mr. Hayies called.

L. C. Fuff. You have given an Account of the
Examination of this Gendlemman, frft before the
Clergyman, afterwards before two Juftices of the
Peace, his Examination is tiken and reduced nto
Writing, and if it was reduced nto Writing, by
the Rule of Law, unlels you fhew you are dif-
abled to do it by fome Accident or other, you
muit produce that Writing,

Mre, Reeve. I am very much furprized, T ap-
prehended they had the Writing ready 1n Court
o produce. My Lord, Mr, Jayies will miorm
yoll,

Mr. Fliyies fworn.

L. C. Fuft. My, Ilyies we have been inform’d
by that Gentleman that flands before you, the
Miniller, that upon hearing of this unhappy Ac-
cident, you and one of your Brethren, Mr., Ji-
ieiry came there m order to mquire into the Mat-
ter, and take the Examination of the Prioners s
did you do it ?

Mr., Hanes, My Lord, on the 15th of Ofe-
bor halty the Prifoners at the Par ware brought
before me, and charzed with the Murder of
Mr, Lutterell s 1Turdesfiond Mr, Ltteirell was not
allually dead, o My 7 G aci, another Juftice of
the Peace, went wich me to Mr. Lefzcrell’s Lodg-
g, and there we found him ina very weak Con-
dition, but fenfible s we adminifter’d the Oath, in
order to take the Information in Form 5 Mr. 7o
aoitand the Mimflor were there 5 my Hearing not
being good, Mr, Ferion cxamined him, but be-
iore they could perfect his Examination in form
he fainted away, and could not go on: then we
went 0 my Houle, where the Prifoners were,
and cxamined them, and afterwards committed
them,  What the Decaafed faid 1o Mi Fersi
and the Minifter Tdid not hear, fo can give no
Account of it

vir. Recve, Had you a Paper taken ?

Mr. [lovies, There was a Paper waken, but it
was 1imperfedt,

Mr. Reeve,  And T think that is not in your
Cuftody, had you the Paper ?

My, Heynes, No, Ihad it not.

Mr. Reeve. Do you know where it s ?

Mr, Hayies. No, 1 do not.

Mr. Peters. Igave it to Mr., Person, and ob-
tained it of him to fhew the Coroner, and after-
wards I gave it him again; I took a Copy of it.

L. C. 7uff. The Copy you took is from the
Paper produced to the Coroner.

Mr. Reeve. You was examined before the
Coroner,

Mr. Peters. 1 brought the Original Paper to
the Coroncr.

Mr. Resee. Whethier that, which is mention’d
in your Afhdavit before the Coroner, wasa Copy
from the Original Paper ?

Mr. Pelers. Yus.

Mr, Reeze, And did you examine it?

Mr, Peters. Yes,

L. C. 7. We muft have the Original,

Mr, Luigerford, We hope we may have Li-
berty to read the Depolition taken before the
Coroner, if what the Gentleman fays be fo; he
fuw the Examination taken in the Prefence of
the Juftices of the Peace, and the very Paper, the
Words of the Paper, are containedin the Depo-
lition taken before the Coroner.

L. C. 7. That won’t do, you have not the
Lxamination of the Doceafed. " This is 1]l done
of Mr. Ferie, he ought to have tken Care,
:1}1:.1 attended here, and had the Examination be-
fore the Court, and without that we can’c arpivee
at the Truth of this Cafe; I doubt you muft fay
aide all the Evidence of this Gentleman for want
of the original Examination.

Mr. Recze, We muft fubmic it to your Lord-
fhip, as to the Confeflion, that Part of it that
1s not coptained 1n the Examination, which wuas
not propofed to him at the Time of his Fxamina-
tion, wacther that 1s not Evidence 5 ihere are two
or three Things he gives an Account of, that I
fud betore it was reduced into Writing.  Bur
fuppofe we can’t have the Benefit of the Fxami-
nation, yet the Difcourfe that was had with the
Deceafed at another Time, whether we may not
be admitied to give that in Fvidence, we muoft
fubmit it to your Lordfhip. But fuppofe no ix-
amination had been taken, we humbly apprehend
vwhat he faid would be proper to lay before the
Jury,  Therefore when he gives sn - Account of
what he faid at another Time than that of his
Lxamination, though we can’t produce what he
fard ar the Fime of his Lxamination, yer we
may give 1 LEvidence what he faid at other
Times.  There were two other Times which he
gives an Account of 5 the firft was, when he was
fent for to pray by him, and onc Church came in s
he then declared on the Words of a dying Mar,
I <was barbaronfly wmurdered,

L. C. Juff. You know in the Court of Chax-
ceiry, when the Party is examined on his Outh,
he gives 1n g firlt Anfwer 5 and on Examinations
taken to 1t, he gives i a fecond, and fo a third -
all thefe are taken but as one Anfwer and entire
Confeflion of the Party.

Mr., Reeve, Here 1s not an Examination before
a proper Othcer.

L. C. %ufi. You are to be heard no more to it
becaufe you ought to produce .

Mr. Keeveo am fure 1t is a Surprize on all
of us.

Mr. Lungerford.  Asto us, we have the very
Confcffion in our Brief, and I believe, if we had
thought 1t could not have been produced, we
fhonld not have opened it.

L. C. Juff. And there 1s oo an Examination
m Print 5 that ought not to be, and the Perfon
that did it ought to be cenfured; are Juries to be
prepofiefled 5 here is a printed Pamphlet, where-
of the Tite is, Mr. Luttercll’s Cry for Fuftice.

Mr. Huigerford, 1 never faw it, but 2am told
it 1 moft in Favour of the Prifoners at the
Bar.,

L. C. F. I the Examination is true, it
ought to be praduced, and the Prifoners ought

o
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come fairly to thar Trja], and, if guilty, God
forbid but they fhould fuffer, but not by paffio-
nate Infinuations in Prints and 1t 1s an unprece-
dented Thing, and if it comes out who did it, I
(hall take a Courfe with them : It is a way of pre-
venting all Manner of Jultice. _

Mr. Huizerford. No doubt it is a very unjuft
Thine, and unwarrantable, no more to be juiti-
fied, “than Officers are, when under the Coloqr
of Juftice, they fhall murder a Gentleman at his
own Lodging 5 but as to the Cale m Ghaicery,
firit, fecond, and third Anfwers are but one
Anfiwer, T fpeak it with all Deference, whether
thar Lz the fame Cafe, the Words that he did
deliver at cther Times, when the Juftices were
not prefent, when he was a dying Perlon on the
Brink of Etcrniiy, and then faid the fame Words,
and now this Paper can’t be produced, whether
the Words of the Paper may not be admitted as
Deplence, we humbly fubmit 1t to your Lord-
ih:p 5 and we believe the Wimelles will give you
ar Account of what he faid at other Periods of
T, when there was no LExamination in- Wri-
ting, which was only when the Juftices at-
Lein o,

L. C.#. Give an Account how it comes to
pafs, tiz you have not this Examination to pro-
duce, that wosn Writing,

Nir, drend! tworn.,
Mie, Recve. Will you give an Account of this
Paper, and whetner there hath been any Appi-
cacton made to get 15, and why 1t 1s not here ¢

wvip, Adacoed, T oclled at Mr. Perisir's, but
they told me he was gone nto the Country, and
e had not hixed any one Place, which he not
dong, tacy did not know where to fend to
him.

L. C. Jus?, Here 1s a printed Narrative goes
about the Town, Do you know who was the
Authur of that ?

My, Mcieac], No, my Lord, we have been
enquiring 1 erder 10 prolecute the Lerfon s I have
alkkad e Widow, and Dr, Keer her Neohew,
anu they lay they know nedhing of .

Mr. fuggerferd, To ks ot with this Fadt,
that the Deceated itrack firtks and iffo, it is vary
reatonadle w fuppoie, et this Paper was done
rather 1. Favour of the Prifoners at the Bar, than
of th. Prel.cutors.

L. C. fusi. T TJaftice of Peace that had not
the Examinauen doi appear, but he that hath it
s out of the way.  Mr. Pefers, how many Times
was you with the Deceated ?

Mr. Peters. Three Timess at 12 o’Clock,
about an IHour after, and about an Hour after
that, the third Time,

L.C. fust. When was it you reduced what he
faid ito Writing ?

Mr. Pereis. The fecond Time 5 the third Time
I admmifler’d the Sacrament,

L. C. Fugt, And when you examined him the
firlt Time, and afterwards a fecond and third
Time, the Defign of that was to perfe@ the Ex-
amination which you took the firft Time, and
then it is all of 2 piece.

Mr. Hungerford, My Lord, the third Fxami-
nation was after the taking any thing in Writing ;
when he took the Sacrament on the folemn Oc-
calion, he declared, €7

Mr. 7. Powis, The laft Examination therefora
was an Advice to a forgiving Temper,

Yo, VI,

Mr. . Eyre. Mr. Peters thould declate what
he faid the firft and the third Time.
Mr, Peters. 1 prefs’d him to confider and re-

colle€t whether whac he had faid was true, he faid
1t was,

Mr. 7. Eyre. What did he fay the firlt time ?

Mr, Peters. ‘The fielt time he told me, be was
barbaroufly winydered @ As 1 told you before there
came m onc Chereh a Bailiff; and then I put him
to conlider, whether he was not Acceffary to his
own Misfortune ; to which he returned the fame
Antwer, that be was barbarcufy murdered, that
be did not draw bis Szcord, nsr fire bis Pifol.

L. C, Ju@, Did you afk him about any Blow,
or Provocation given ?

Mu, Pezers, 1 afl’d him, to which he faid, be
did w0t crfigi to burt @ Hair of their Heads.

L. C. Just. T muft confefs for my part T am not
entirely fatished : Mr. Peters at his firlt coming
exanines him, and after that he comes to him
a fecond time, and then he is examined in the
Prefence of two Juftices of the Peace, and by
therr Authority 5 and he fays the Intent of that
was to perfect the firfl Examination 5 and being
fo examined a fecond time, his IExamination is
taken in Writing 3 whether or no the firlt and
feccond do not make an entire Examination, and
fo that you can’t produce the firft without the
lecond 5 I make no doubt it might be produced;
it there had not been a fecond s but he thac
examines him fieft, examines him afterwards a
fecond time, in order to perfe® that Exam;na-
tion, and when he doth it, it is reduced into
Writing 5 to me it feems a Matter of great Con-
fequence, if the firlt is allowed without producing
the fecond.

_Mr. 7uf, Eyre. Tt can’c properly be called an
Examination,

Mr, Hungerford, The firlt time he examined
bim as a Chriftian, as 2 Minifter; as to the fe-
cond Examination, Mr. Peters had no more 10 do
m itthan asa Juftice’s Clerk.

L. C. #wi. The Exammation taken before the
Jullice, was to confirm the fortuer Examunation,
and upon that Lxamination all was reduccd into
Writing,

Mr. . Lyre, That which is fet down in Writing,
if it be an Examination taken in Writhi of a Pri-
foncr before a Juflice of the Peace, you car’c give
BEvidence of that Examination wivd vore, unlefs
the Examination be loft s but what Declaration or
Confeflion was made at any other time, may be
aiven in Evidences the particular Examination of
what he faid before the Juftices, and was reduced
into Writing, cannot be proved but by that Wri-
ting ; but as to what he faid at any other Time,
the firft and third Time, and not before the Ma-
giftrates, that may be given in Evidence.

Mr. 7. Pewis. The great Matter I obferve is,
that Mr, Peters did fay, he did look upon the fe-
cond Examination to perfect che firft, the firft
was not fo perfect, and shen 1t was to be afcer-
tatned by a fecond, and which they not caring to
trult to their Memory put into Writing ; that
Writing indeed the Juflice of Peace hath 5 it is
not produced, but if ir be ugreed that it was put
into Writing, and after it was reduced into 'Wri-
ting, 1t feemed to be all of a piece, {o as phinly
to relate to what was done the Time before, how
will they afcertain the whole, but by producing
the writing ? Then this wriung can’s be feen, the
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Juftice of Peace hath it, and dotl not come here
to produce It. |

Mr. 7. Fyre. T don’t know how to call this
serfeting the former Examination, you can’t
call the Difcourle between hum and My, Pefers
an Esxamination, when there was no Juftice of
Peace prefent 5 1t is not an Examinatton what
paf’d berween Mr. Peters and this Gentleman.
It is always taken fo at the O/d-Bayky, where
Evidence 1s allowed to be given wivd woce of what
was faid by People at other times befides the time

ol Examination,

Mr. 7. Powis. What doth Mr. Pefers mean by
perieéling the Joxamination ? '

Mr, Peters. I beg your Pardon, 1t was not my
Word,

L.C. Tuf. Net to differabout Words, whether
this is an Ixamination before the Minifter, when
the Jallices of Peace was not there 5 1t 15 vary
likely this Minifler came to nquire of this Gen-
tleman about the Circomftances of his Death @ af-
ter that the fune Gentleman is prefent when the
Juflices of Peace come thereupon the Juftices
of Pexce delive him to cike it Writing 5 he afks
thz faine f:@;ﬂiun a5 hie did before, and they are
taken in Writing 5 he takes 1, defigning to make
the Girll Loxanunation more aathentic to charge
the Porfon that gives the Exanunation.  Now
really when all thus is done, the Examination of
him before the Jatiice, taken in Writing by the
fune Perlon that inquired of him before, and all
thus done inorder to Perfelt and confummate the
Yxamination, wheior you will por ke them
bo:h together @5 one entire Account given by the
D.ocaed 2 7t gives the Account, he oives itas
true in th. erefence of the Jultice; they were not
prefent che firlk e, but the fame Perfon that
afked him the fOrlt tine, he afks him when the
Juttices were there, 3f what he faid before was
rrue, and on that an Accountis taken in Writing ;
Now upon this, when there is an Iixamination in
Writing 1 the Prefence o the fame Perfon, and
when they give you no rionable Excufe why they
don’t produce 1r, there ought to be the lefs Credie
oiven to them.

Mr, ¥. Eyie. Ithink there 1s the lefs Credit to
be given, becaule the Iixamination is not pro-
duced s however it 1s Evidence,

Mr, 7. Pewis. If they were both of equal Va-
hidity you fay fomething, but it is confeffed on
ail [ands, thacthe fecond Examination was more
loicim 2ad valid, becaufe two Juftices of the Peace
were prefent, and there was the Awe of Magiftracy

over the Perlon, and the fecond Examination re-
lites to the firll,

Mr. F. Foriefeve. Tois a hard Cafe on the Pri-
Jonersat the Bar 5 it is the Confeflion of Mr. Lut-
ferefly and 1" they had that in Evidence, they
might be compared together 3 but they not
having that, I own, as 1o point of Law, they
cannot give 1t in Evidence @ Itis a greac Hard-
fhip, but where 1t lies I cannot tell 3 I think it
ought to be cenfured ina proper Time, The
moft materal of what is faid by word of Mouth
s detained from us, and not produced 3 but I
think we fhould allow what was faid at other
times to be given in Evidence, becaufe the firlt
1S no Lxamination, becaufe no Juitice of Peace
then prefent s fo that the Examination flands di-
ftin@tly by it felf, and that Evidence is to be laid
alide and not produced : bur fhall we not allow

that to be Evidence which he faid at other times,
hecaule he had an lixamination taken in Writing ?
Thercfore we fhall hear no other LEvidence, the
firlt was no Examination, only what Mr, Pe-
ters will take upon him o fay pafled between
taen.

L.C. ¥rfi. Goon with your Evidence.

Mr. Hungerferd. There can be no doubt of
the third Declaration 5 my Lord, the third Ex-
ammation was cevtainly the moft honeft Exami-
nation 3 15 to the lecond Examination, 1t had the
Solemnity of two Juflices of the Peace, one happens
to be deaty the other to be ablent 3 whether what
a Man fays jult as he is goin-, 1o die, and on
his recetving the Holy Sacrament, is not to be
regarded ?

Mr., . Evre. He fhoold diflinguith between
what paficd i che firlt Difcourfe, without any
regard to what is contained in the fecond Examu-
nation.

Mr, Reeve, Mr, Petere, you hear the Opinion
of the Court, that what pafled at the writing of
this Paper you maft not takeany Notice of, but
aive an Account of what paffed at any other
L,

Mr. Peters. 1 told your Lordthip before T was
fent for to vilit him the firft time, when I found
him dangeroully ill 5 after I had ralked to him
lome time to put him in mind of Death, 1 de-
fired to know of him, how far he had been any
way mitrumental or aceeliry to bring this Mif-
fortune upon himfelf 5 he faid, A5 be was a dy-
g Many, aid cipecked to be judeed at the Iaft
Day, they wwidered bim barbaroufly, T repeated
it to him agamn at the Requelt of Mr. Chaurch
a Bailifi, and the laft time I came to him, when
he recetved the Sacrament,

L. C. Fuft, Mr. Peters, 1 defire you to confi-
der with your felf, did you not alk him whe-
ther he had ftruck any of the Bailiffs 2 |

Mr. Peters, T did not.

L. G, Juff, Did you afk him 1f he had given
them any Provocation.

Mr. Peters. 1 did, to which he anfwered, He
bad given thein w0 Prevocation,

L. C. Fuff, Did you afk who gave the firft
Blow ¢

Mr, Peters. No, I did not.

L. C. fuft, Did you fec the Wound; did he
fay he gave thai?

Mr. Peteis. T told him, it appears one of the
Bailifts 15 wounded in the Fland, and it is pro-
bable he was the Perfon that difcharged that
Piftol 5 upon which he affured me, He fired wei-
ther of toe Piftols 5 be uneither dicwo bis Sword, ner
fired cither of the Pifols,

L.C. Fuft. When you had this Difcourfe with
him, did you reduce it into Writing 2

Mr, Peters. What I reduced mto Writing,
was only my Depofition, which I writ with
my own Hand, and which Mr. Juftice Haiper
fwore me to, and I belicve he hath it in his

Cuftody,

L. C. Fuft. Here this Gentleman is allowed to
give an Account of what Difcourfe pafled be-
tween him and Mr, Lutterel! the firft nme 5 the
Juttice of Peace can’t be allowed to sive an Ac-
count of what is faid at his other Examination,

b_t:cauﬁ: 1t was reduc’d into Writing, and that Wri-
ting can’t be produced,

Mr., Reeve,
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Mr. Recwe. 1 beg you would give an Account
of what he fzid at any other Time, whﬂm t!ns
Paper was not written : Yhen you tall’d "."‘J{th
him about this Matter, you fay he faid, The Bailiffs
did bevbarenfly murdir biiit without amy P:r:at:om!.:au ;
that he faid, [l gave thei uo Provocaiion : And
when you afk’d him about the Wound ‘thal: one of
che Bailiffs had, he faid, He ﬁf‘t.’d ncither of the
Piffols, sar dieew bis Sweird 5 1 defire to know atany
other time, whether there was any t!llt}g material
paﬂ}{:d between you at any other time than ac
that time when the Paper was wrote : Can you
Ir ccoltlect 2

L. C. Fuff. Yoa difcourfed him three timcs,
the firit you have given an Account of, the fe-
cand time 1t was reduced thto Writing, that Wri-
ting doth not appaar ; vohat pals’d the third time,
pidy [epoat it again ? | |

Mr. Peters. As he was going to receive the
Floiy Secrament, [ beo’d of him o confider whe-
eher witie he had fud was tue: He fad, Every
srieele be bad faidy as be was a dving Maiy cnd
ai e Besed to veceive Brieht by the Sacrainenty, ¢y
e ol jnidweas fliEy tie,

Nir, AL.oo. We fiall trouble your Lord{hip
with ore pvidence more, that s, the Surgeon,
who wili oive vou an Accountof his Wounds,

ar. Secrbaii [worn,
Mo Recve, Tl you was fent for as a Sur-
0 in winir Condition you
and of

oeoil, EIVe @i A Count h
saund e Deceated, how iy Wounds,
Vil avellaie,

Ap, &oedain, T founc bimy Lbouring win @
Wound urder ibe Rinkio 2% with a Shot 3 upon
this I cxamined himy, and putting hum into a pro-
per Poiture, found feveral other Wounds 5 one
near the L.vory, the lower pare of the cighth Rib,
near the Bock-bone 5 feveral other Wounds with
a Sword, turee or tour on his Belly. Upon
opening of his Body I found that the Wound
wich the Buller had penerrated abeut nine Inches
towards the Back, which Wound was mortal,
the firft o bz of the Luags, having a Hole thro’,
and th: fccond to be wre, and the Disphiaging
wotunded ¢ I fwnd eoe ctiier Wound with a
Sword rear th cignti Ri's, three Inches and a
half broay, penetraring tive Thorax, and wound-
ing the Diephragina, which was allo mortal 5 [
found cigat otiier Wounds with a Sword about a
Quart.r of an inch wide cach, and a Quarter of
an Inch deep, one nzar the lelt Pap, four others
on the nght fide of the Bedly, twomore on each
fide the Back DBone.

Mr. Recve, So you look’d upon two of the
Wounds to be mortal, one whercof was with the
Piftol-fhot,

Mr. Sparbaim. Yes, I faw two leaden Pieces
taken out of his Body.

Mr, S:rauge, Who attended at the fame time ?

M. Spairbaiin. Mr. Gifferd,

Stranze, Dud he or you take out thofe Bul-
lets ?

Mr. Spaibain. We both took them out, I
think,

Mr, Reeve. My Lord we have done,

L. C.7uf, What fay the Prifoners? The
Counfel for the King have called what Witneflis
they think proper, it is now your time to anfwer
for your felves,

Reafonr. 1f your Lordfhip pleafe, we arrefted
the Gentleman in Surrey-fireet, and he defired me

to go to his Lodging 5 when we came there, he

faid he would pay the Money, fays he, Go and
fee for the Aitorney, and I will pay the Moncy
upon that Traater went to the Attorney for his
Bill, Iwent up Stairs with the Gentleman into the
Dining-Room ; when he came up, fays he, Ay
Deary, I ai arcfled, it is for Afr. Rous's Bill.
He began to look a little angry, with that he
went to his Scrutore and took fomething out of
it, a Key, and he went up Stawrs and fetched
his Piftols, and when he came down again, he
clap’d onc to my Breaft, and threatened to fhoot
mes 1 was furpriled, his Lady runs out of the
Room, with that T gave him good words; fuays i,
Siviahr I will (it you lrve a little 4il] yoar Poitic:
coiites back, and then I will fend all your Sonls to
Hell together ¢ Then the Foot-boy came back and
faid, the Gentleman was coming 3 he ordered the
Boy out of the Room, and one knoclzed at the
Door ;3 when the Boy was gone, he clap’d  his
Piitols one on one fide of his Bofom, and the
other on t'other, and my Partner came, and
when he came into the Room he gave him a Blow
over the Head 5 with that he cloy’d in with him,
and then one of the Piftols weit off and wounded
him 5 then he drew his Sword, acd I drewr mine,
and then the other Piftol went ofi), which was the
Occafion of lis Death,
L. C. Fuft. Have you any Witnefics ¢
Mr. Z<oine fworn,

Mr. Tewine, My Lowrd, T was employ’d by the
Piamenis Mr. Caiv, to take out a Writ agamft
Mr., Lattcrelly onan Indors’d Note 5 I did take
our & Writ and gave 1t 1o Mr. Reafon, and le
cot the Warrant upon it, and atterwards came
1o me, and defired to know where My, Lutterell
vas to be found, and that T would delcribe him
to him, whether young or old, &¢. 1 told him
where to go, and deferibed him to them 5 then
they went and arrefted him, and after he was ar-
refted Traiiter came to me and told me the next
Morning, they had taken the Captain ¢ they fud
they took him at the lower End of Suireyfireet,
and that he was very angry, and faid they had
not ufed him civilly,

L. C. Fuff, What Zranter fuid is not Evidence.

Mr., Zawine. 1 know no more, my Lord ; Tran-
tei- came to me for the Bill, and I gave lum a Bill
of the Debt and Charges.

L. C. Tufi. Did you give the Bill of the Debt
and Charges to Tranter ?

Mr. Twine. Idid ; he told me they had juft
taken the Captain, and then I'gave it him 5 the
Bill of Charges wasone Pound thirteen Shillings.

Mr. Zims fworn.  The Wariant fheso’d to bim.

Mr, Z7ms. This 1s the Warrant made out up-
on the Bill of A%iddlefex, at the Suit of Mr. Caiv,
to arrelt the decealed 3 The Harrant vead, and
alfo the Bifl of Middlefex produced and 7ead,

Mr, Hicknian tworn, and the Warrant fhew’d

1o him,

Mr. Hiclman. This T know to be my Hand,

I made out this Warrant all of it.

Mr. Hungerford. 1 would humbly offer it to
your Lordfhip’s Obfervation, here is a Fact we
have omitted to prove, here is a Witnefs in Court,
one Lucas, can prove that Reafor fhot off the

Piflol.
L.C.%uf. Tvis irregular s but altho’ you have
omitted it, and come out of time, I would have

the whole Fact, and if my Brothers pleate we will
hear it,

Conflance
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Coirflance Lucas {worn.

Mr, Hungerford. Mrs. Lucas, what do you
know of ﬂwating off the Piftol ? _

Couft. Lucas. 1 was oPpoﬁtc to the Cnpmmfs
Lodging 1n Suriey-flicet, In a Room Up £wo Pair
of Stairs, and I heard a Piflol go off, upon that
[ went to the Window, and 1 faw a lulty lat
Mun take 2 Piftol our of the Window in the
Capuain’s Lodging up one Pair of Stauss, and Jee
it off” tovards the Fire-fide.

Mr, §icaaze. Do you know Mr., Lutteiel/ ¢

Coift, Lucas. s, o

My, Sriciwe. Can you take upon you to duy 18
was not My, Luiteiell?

Conft. Lucas. Yes, Lam fure it was not he.

. C. Yuff. When you faw a lutly far Man
take a Piitol ciF from the Window and dilcharge
ir, was any BoJy by him at that time

Coifp. Luces. Wo Body that | faw,

L. C. Frf. What lore of Man was Mr. Le!te-
el ?

Coit. Liwas. 11z wasalittle Man,

Oint of the Fuiy. Was thereany Light in that
Room to diftinguith one Man from another?

L. C Y. What fhe faid was, the faw a lufly
far Man come to the Window, and take up @
Piftol and difcharge it, and that fhe fuw no Body
elle at the Window,

M, [Lsecrferd, The Coronet’s Inquelt came
mto this Reom, aad was fatished, that fromn
thence fhewiy o1 o nto s Window.,

Mi, Gifjrid the Stigesi jiwoii,

Mr, Gifferd, On Tuctday the r7th of Ol
Jaft, about tenor dicven o'Clock in the Morning,
I was fent for to o Gentleman, My, Letiaed s
when T came to him, I found him litang on a
Ciir, and he Jeandd back with lus Shirt and
Clothes very bloody 5 Mr. Sparbai was with im
m otder 1o look to his Wound 5 we put him to
Bed, we found 2 Wound abent an Inch below
the right Pap, by Gun or Priitol fhot, and we
dreffed 1t and all che Coher Wounds we could
find; I wont meo the Parlour, and there were
the two Prifonass at the Bary I was told one of
them was wounded 5 upon thae I went to examine
mnto it :+ Upon coming mio the Parfour I examin-
cd Frentery and there T found two pieces of Balls
which were lodeed in his Hand 5 we extracted
the Bolls 5 I fownd 2 finall Wound m his Wt
and a Razere on s Head 5 that was a fmall
Wound witich was on the Wity it feemed to be
trom o Prick, fomcthing that had entered the
Skin,  Then I went to Mr. Letierel! copin, as he
vasina good State of Senfe s I afl®d Mr., Lutse-
rel'y flhocilcr Lo bed fired @ Piflel 2 T afked him
foveral Times, he danied it o firft, ficond, and
third Tune, and he ufed this Exprefion, [ cal/
God to Il s, T anither fired a Piftol, wer drcw
my Swoidy bz noas bevdaronfly muidored, 1 was
there agam when M, Peteis gave him the Sacra-
ment, when Do was ofked the fame Quellion s he
then anfwered, £e withr did the oue or the other,
In the Afternoon Mr. Keat and T went toscuner,
he was then o calm State, feemed  reatonable,
and we afked lim, Siy you cain give forue dccoiins
of twis Jdalicr, youir Reafon and Fudgivent are

Sreg s T bove Leaid that you felched down the
Pifiels » Fle wld me, Il bad, but wih ne wmali-
cotts Dificiy oaly he wwondd not be Joic'd out of Lis
Lodginzs, Yall2d hiny, If there was aiy Blow given :
He fud, They had given bim ebufize Language,
cobicd findnced bin f’.’"*'ﬂ?'ff{‘n’ 24 ﬁ‘ff[:ﬁ;; 5 dheH that

they iminediately fei2’d bimy the Infly Man fo.2°d bin
and diczo bis Swordy, be twmbled dewen, and be

Sfrabd Linr 5 be often beg’d thein to fpare bis Life

the other foidy Damn biwry draw bis ewin Swerd
and flab bim. NMr. LutterelPs Finger and Thumb
were cit, as if 1t was with gralping of a Sword.
Then he faud, The leffor Mair took a Piffol ond
clap’d it clofe to Bis Bicaff, and fhot bim in 1he
Body, aud the lufly Man beld the ather Pistol 1o
bis Head ound jiot it off s which I the rather be-
Jieve, becaule e had fome Powder Spots or Marks
on his Face.

Kegon. Fe owned to you that he flruck one
of us.

Me. G.ffsid, Yes, but 1ewas upon your giving
fwey Language,

L. C. fust. When you afk’d him about bring-
mg down the Pillels, and upon what Account,
wiat faid he ¢

Mr, Gifferd. Fle acknowledged he brought
down the Piflols, but with no evil Intenes bue as
he was witling to pay his Debts, he was not wil-
ling to be tor’d out of Jus Lodging and be ¢x-
IJUiLLI.

S Beiier fworn.

Mr, Bsiici. My Lord, juft as Mr. Lefterel)
vas got o bud T eame up Suurs, and atked hing,
it he had Ared wwe Plitol; he difownd it, and
lady, He bad o Dfign to do than aiy Tarin, ¢
gy qiiy Nefffance, bar (Gid he) they Liled
cowiard,y did crelsy, ]

Reafeir. Ater that he had declared 0 you thar
he had no Delign to miake any Refiffance, what
followed ?

Boiir. When T came out of the Room, fiys
Mr. Gifferd 10 me, My, Bouicr, Mr, Trenter is
fhot 1 the Hand 3 it is cartain My, Lterell thot
him in the Hand 5 therefore et us go back and
Ak fums we went and afk’d him both of us,
and he \id, No, as God fhould judye bim be did
ity ior bad be ciiy Difign of doing them any Harin,
but be did thicalen thein feverel times,  Tlo fpoke
inwardly and feem’d to be faint, and defired we
would leave him,

Reafon. Plade to take notice, that my Parter
1s Thot 1n the Right Hand.

Traiter. My Lord, [ have loft the Ufe of my
"Thumb,

1} i

Blaze the Surgeon fisrn,

Bicke, My Lord, Mr, ranter was wounded in
the Thumb of the Right Hand, and in his Letft
he had 2 Wound here in his Wrift, I did nor
take the Ball out of his Hand, but I dreffed it

L. C. Jusi. What was that Blow on his Head
what do you think it was done with ?

Mr. Blefe. Itfeemed to be done with a Cane.

L.C Fuff, Was ita Wound or a Bruife ?

Mr. Bleke, A Wound, the Skin was broke.
Mr. Keafos had a littdle Wound in one of his
Fingers, which leemed to be done with the Point
of a Sword,

Thoinas Hargrave called azain,

L. C. Fust, Heark you, young Man, hear the
%uﬂiun and confider well upon your former
Lxammnation you fay, when Tramer knocked at
the Door you went down to let him in 3 that
Tramter made up to the Dining-Room, and you
follow’d him 5 you heard a little Bultle before you
cune i, but the firlt thing you faw, when you
came, was Trapter running your Malter againil
the Clolet Door, and Reafer pricking him with
aoword: L afk you this Queltion, whether or

no
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no, when you was going up Stairs after Tranter,
1 *
before you enter’d the Room, you did not hear a

low ? |
. SZEZM. Hargrave. 1 heard a Blow, but did not

know who ftruck it.
Mr. 7. Eyre. Did you fee to whom the Blow

was given? _ |

Hargrave. No, I faw nothing at allof 1t.

L. C. Fuf. The Realon of my calling him
again, was 1o be fatisfied as to this Parucular;
for the Coroner informs me, that before him, he
had fwore to the fame Effect 3 he anfwered haftily
before, but I believe not with any Defign; he
faid he did not hear any Blow, his Meaning then
might be, tho’ he ;_lid hear a Blowg yet not ﬁ:c_ing
who gave 1t, thercfore he thought it not matcrial ;
1 did not believe he did it with any Defign.

L. C. Fuff. Have youany other Witnefles?

Reefen. My Lord, we had none but ourfelves,
we are Officers of the Courty he affaulted us and
brought down his Piftols and fluck them 1n his
Bolom.,

L. C. Fuff. Did he not afrerwards take them
out and lay them on the Table?

Reafon.  No, my Lord.

Tranter. While I was gone, 1 did not know
what happen’d, but when I came back, the Mi-
nute I enter’d the Room he {lruck me over the
Flead with his Cae, and the Piftol went.off,
and fhot me in the Iand.

The Clothes wwere produced, and by the Hole in
the Waiflcoat is appeared, that the Vound
giveir by the Piftol vader the Right Pap conld
sio <cay bappen by any Pofition of the Piftols in
the Bafoms of the Deceafed, by the Piflol gorig
o of f

Reafor, My Lord, we are Ofhicers of the
Court, and what we did was for our own Sc-
Curity.

L. C. Fuff. What fays Traiter?

Trawter. My Lord, we have no more to fiy?

Mr. Recve. My Lord, Tbeg leave to obferve
a few Things by way of Reply.  They have en-
deavour’d to differ the Cafe with refpeét to three
Paruculars; the firlt Partcular 1s with relation
to the Blow given by Mr. Lutterclly they fay
Mr, Lautterell himielt being prefs’d very much,
did own that he had given one of the Bailiffs a
Blow on the Head; there appears Reafon to think
that to be true, becaufe the Surgeon fays he drefsd
him of a Wound received by a Blow with a Cane s
we fubmit it, whether that is a fufficient Juftifi-
cation of the Ofticers for what followed, to kill
Mr. Lutterell in this manner, fuppofing it to be
true.  What the Boy fays, he faw afterwards,
unmediately upon his coming into the Room, in
an Inftant, as foon as he heard the Rlow, he
tound Mr, Tranter running him up againft the
Wainfcot, and the other Bailiff ftabbing him,
he fwears Mr, Lutterell had then no Sword or
Stick in his Hand, fo that whether or no after
the Bailiff had received a Blow on his Head,
1t will be a”Juftification fufficient for the Bailifis
to murder him? Another Part of the Evidence is
n relation to the bringing down of the Piftols;
I beg leave to obferye, my Lord, he did confefs
that the Piftols were brought down, but not with
an Intention to do them any Prejudice; that he

ACrcke Claries, 151,

laid them on the Table; they don’t pretend
Mr. Lutterell fired either of them, but in the
Struggle, the Piftols were in his Breaft, and there
they went off of themfelves,  One Wounded the
Prifoncr, the other went into his own Breaft,  As
to what is faid with relation to the Intention of
Mr, Lutterell he did own he did threaten them
If he did, yet he had not Power over the Piftols,
one was on the Table, and the other was in the
Window, and they fay the Piftols were not fired
by any of them: Our Witnefs the Maid-Servant,
jult a little before the Piftols were fired off) faw
Mr, Lutterell on the Ground upon his Back, and
his Hands lifted up, and them {tabbing him, and
this before any one of the Piftols went off'y there
is another Witnefs fwears exprefsly, fhe faw a
fat Man ke a Piftol out of the Window, and
fire it towards the Chimney: Mr. Lutteroll was
not a fat Man, fo itmuft be fomebody cife that
fired the Piftol, and not My, LZattere/l, in all pro-
bability. It was Mr. Reafon, as to the Evidence
aiven 1n relation to the Cloaths, becaufe here is o
IFole m the Waiftcont, the Piftol that was in his
Breaft muft go oft of itfclf, and make that Hole.
It can be no fuch Thing, the Jury have feen the
Cloaths, and where the Wound 15 given, and in
what Pofitton Mr. Reafer himfelf hath attempeed
to place the Piitols, and it 15 impofiible the Piftols
fhould go off, and give that mortal Wound.
We fubnut 1t to your Lordfhip’s Difcretion upon
the whole, whether 1t 15 a fufficient Joftification,
though they are Officers of Juftice, and ought
to be protected, yet fuppofe fuch a Misbchaviour,
where there is no Neceflity for it, they are not to

be juftified.

L. C. Fufl. There will be two Points in Law s
the one 1s whether the Officers are to be juftified
in what they have dones if they have done no-
thing, but what was proper to fecure their Pri-
{oner, and their own Lives when they were af-
faulted, they are not guilty of Felonys and if
they are guilty of Felony, then of what Degree,
whether of Murder or Manflanghter.

Mr, Recve. My Lord, we muft {ubmit it
whether a Man ftriking another over the Head be
a Juflification for him immediately to kil him,
and take 1t with this Circumftance, that they had
given him 1l Language,

L. C. Fuff. Is ill Language a JuftiGeation for
Blows? Befides you will confider, whether there
was not 1l Language on the other Side.

Mr. Hungerford. My Lord, I won’t take up
much of your Lordfhip’s Time, 1f your Lord-
fhip will fpare me a Word or two, IHere isa
Man’s Life taken away by two Perfons, that had
a Precept from a Court of Jultice to arreft, the
only thing they had to do, was to fecure the
Perfon, to make him anfwerable to Juftice, whe-
ther that could not be done without this Outrage ?
Whether Officers of Juftice may exccute their
Procefs with fo much Craclty? It amounts to ag
great premeditated Malice as can be conceived.
There is a Malice contained in Crueley 5 I need
not mention the Matter; it hath been fully lid
before you ; I fhall only mention a Precedent or
two; one s that of * Helleway’s Cale: There was
fomething of a Provocation, but the Judge, there
in that Cafe did enter into the Faét, whether the
Provocation was fufficient to juftify the killing of
the Boy. The Boy was {tealing Wood in his

Park,
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Park, and had a Rope about his Middle, and as
he was up in a Tree, he bid him come down out
of the Tree, and he took hold of the Rope and
dragg’d him fo, that he was killed, and this was
not a fufficient Provocation.  Another Cale 1s
that of Mawgridge®, it is reported by my Lord
Chief Juftice Holt, there was a Provocation 3 Cope
had defired Mawgridge to go out of the Room,
and then turned him out of the Room ; and tjlere
the turning him out of the Room was nota fuffi-
cient Provocation, and it is a very juft Oblerva-
tion of my Lord Chief Juftice Holt; when Cales
are attended with fo much Cruclty and Barbarity
(as appears to be here, here are ning Wounds,
eicht befides that with the Piftol on the fame
Perfon, and certainly two lufty Men as the Pri-
foners at the Bar are, might have made him an-
fiverable to Juftice, without any fuch  barharous
Treatment.) The Obfervation my Lord Chicf
Juftice Holt made is, that the Law fhould be fo
conftrucd.  As to the Bufinefs of the Cloaths, it
(cems to be abfurd, that the Piftol went off, and
made that Wound on the Right Side; by no Po-
fition he could put the Piftols in, could their go-
ing off make thar Wound.

Mr, Strauge. My Lord, 1 would only obferve
twoor three Things, If M., Lutterel at the time
they affaulted him with a Sword, had held his
Piftols in his Hand, and their own Lives had
been in danger, the Cafe had been different @ but
when he had put the Piftols out of his Hand, and
they were between him and the Piftols, fo that it
was impoffible for him to do them any fuch Flarm
(for I do admit if it wasin Mr. Luttere/Ps Power
at that Time, and he had fhew’d an Intention,
that if they did not kill him, he would kill them,
that might be fomcthing of a Juflification) they
are the lefs excafable in doing what they did,  As
to the Circumftance of the Piftols firing of them.-
{elves, as they were in Mr, Luttere/P’s Bolom,
and fo giving this Wound, it feems to be impot-
fible it fhould be fo, and that this muoft be a
Wound given by a Piftol levelled divectly at him,

L. C. #uft. 1think you mentioned the Cale
that is in Keilyng, and if you have read that Cale
lately, you will remember, there a Blow 1s a
Provocation, and if a Blow be firft given, it will
not be Murder, tho’ Death do enfue upon it

L. C. 4. Gentlemen of the Jury, the Pri-
foners at the Bar, Hugh Reafon and Redert Tranter,
arz charged by the Coroner’s Inqueft, and by an
Indictment, with the Murder of Mr. Lutterclls
they fay they are not guilty of this Murder, and
whether they are gpilty or not is your Bufinefs to
enquire, and receive Satisfadtion in.  In order to
prove them guilty, they have called feveral Wit-
nefles for the King,  The firlt is Thomas Hargiave
who 1t feems was a Servant to Mr. Lutterell; he
tells you, that upon Tuefday, but he doth not re-
member the Month, or the Day of the Month,
but it comes out from the other Witnefles, that
it was the 17th Day of Offeber, he fays his Mafter
was going down to the Water-fide in order to
take Boat, for it feems he lodged n Suriy-Street,
and he fays a little Man ran after him, and clappd
him on the Back, He did not then know him,
but now fays his Name is Traitfer; on that his
Mafter told him, he would pay the Money, He
did differ in the Evidence he gave, at firft he did
not remember, that he defired them to go to lus

fhould take it and wipe bis Back-file with it.

Lodging, but he defired them to go with him
to Weftminfler.  But the Officers thoughe, that
was not reafonable ; then afterwards he fays, that
with much Perfualion he prevaled with them
to carry him back to hus Lodging: and that his
Officers did carry him back to his own Lodging;
he fays his Malter went up Stars, he followed
after; when he came up Stairs his Malter de-
manded of the Officer, that was with him, the
fat Man, which is Reafon (for Tramter was gone
to get a Bill of Cofts from the Attorney) he de-
manded of the Officer his Warrant; the Officer
did fhew him his Warrant; he fad, he took the
Warrant in his Hand, and afterwards threw it on
the Ground, ufing a very indecent Expreflion, be
He
ells you while he was there fomebody knock’d
at the Door, with that he went down to open the
Door, and he fays he let in Zranter, and he ran
up to the Dining-Room, and he followed him.
Now he fays on his fecond Examination, before
he came into the Dining-Room, he did hear the
Noiic of a Blow given; formerly the Lad giving
his Evidence haftily, and not fo well confidering,
he faid he did not hear any Blow given, but on
his fecond Examination, he doth fay he hearda
Blow given before he came into the Dining-Room.,
He fays when he came into the Dining-Room
Tranter had eot hold of My, Lutterell, and was
running of him againit the Wainfcot, and that
Reafon had his Sword drawn and was ftriking at
him with his Sword 3 and he fays, as he was pre-
paring himfelf to make another Thruft, he took
hold of his Sword-Arm, and prevented that, and
Reafon with fome Paflion fd, Damn yon, get you
ont of the Rooin, or elfe you fhall die bifore your
Mafter,  With that the Boy went out of the
Room, and went down Stairs and cried out Fire
and Murder, in order to alarm the Neighbour-
hood, he tells you while he was there he heard a
Piftol go off, and before he could ger up Stairs
he heard another Piftol go off, this is the Livi-
dence given by Hargrave.  They have called an-
other Witnefs, Fefler Gerrardy fhe fays fhe heard
her Mafter go out in the Morning, and in a little
time after fhe heard him return again, and there
came with him Reafon, one of the Priloners at
the Bar. Obferving this, that her Mafter came
in fo fhort a2 Time after he went out, fhe had the
Curiofity to hearken what the Meaning or Occa-
fion of her Mafter’s returning fo foon was; fhe
fays, the heard her Mafter talking of an Arreft,
and he feem’d to be in a Paflion with the Bailiff,
that was with him, and faid he had not ufed him
well, but fhould have given him notice before he
arrefted him in che Street; fhe fays the withdrew
afterwards into her Miftrefs’s Bed-Chamber, which
was near the Room where they were, and na
little time fhe heard her Mafter go up Stairs,
and in a fhort time after return again; with that
(he had the Curiofity to go in, and fee what was
the Matter; her Miftrefs being big with Child
fhe was therefore more curious than ordinary to
prevent the Misfortune falling on her Miitrefs 5
fhe found her Mafter with two Piftols m his
Hand, he ftuck one of the Piftols on one Side,
and the other on the other Side in his Coat; fhe
fays fhe admonifh’d her Mafter, and defired
him to confider the Condition of her Miftrels,
and not to do any thing to fright her; upon that

b Keilyng's Reports, 119,

he-
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he faid the Bailifis had affronted him, and abufed
him, and called him AMinter, however he did not
defign 10 do them any harm with the Piftols,
and her Mafter at her Defire laid down the Piftols
on the Table; with that fhe went out pf the
Room; but foon after hearing a great Noife fhe
came into the Room again, and found her Mafter
on his Back on the Floor, and the Bailiffs ftabbing
him: She fays (he went out with an Intent to give
notice of it to the Neighbourhood, and that fhe
cried out Murder 3 that while fhe was doing this,
fhe heard one Piftol go off; and prefently after
another ; but before either went off; fhe faw her
Mafter lying upon his Back, and the Prifoner at
the Bar (pointing at bim) ftabbing him.  Then
they call Thonas Waters, a Waticrfnan, he was
ftanding by the Water-fide, and fecing Mr, Lut
terell coming down, who was one that ufually
em Hoy’d him, he expected a Fare from him,
anc that he fhould carry him, as he vlually did 5
he faw Mr. Lutterell make back agam and go
into hisown Lodging ; but {till he fud he expeted

o o?
his Mafter to come down, and go by Water s

bur he not coming in fo fhort ume as he ex-
pefted, he made towards his Lodging, and as he
came near he heard the Boy cry, Frie and Murder:
He went up nto the Room, where he found
Mr. Lutterel! lying 1a the Room wounded all in
Blood, The next Witnels 1s Mr. Peters, who is
a Reverend Divine, and came to do his Oihice
and Daty on this melancholly occafion 5 he hear-
ing Mr. Lutterel! was wounded, and in danger of
dying, came to him to perform his Office on that
Occafion: He fays, that he requefted and admo-
nifhed him to tell him, 1f he was not acceflary
to his own Mistortune, and that it may be, if it
was not dilcovered whillt he was living, it might
be the Occafion of an innocent Perfon’s Suffering.
When he admontifhed him to tell the Truth, he
did with the molt folemn Affeveration, as he was
to anlwer at the dreadful Day of Judgment, fay,
That be wvas barbaroufly mnrder’ds but did not you
give any Provocation or Occalion for ic? Na, [
geve aoite, - With that, fays hey I told him I un-
derlcood one of the Bailiffs was wounded with a
Pittol ; did not youdiicharge cither of the Piftols ?
No, upon the lord of @ dying Maiy and as be was
to amgecr it fo Alaighly God, he never diftharged
eitlei of the Pifiols, wor did Le run bis Sword at
theiiy creco bis Sword at them, o give than any
Provocation,  The Minifter fays, he advifed him
to be very ferious and examined him as to the
Fact, and faid it would be of very dangerous
Confequence, if he thould die with any Falfity in
a Cale of this Natare, and it would draw prefent
Ruin on innecent Perfons 3 he faid, He wever diew
bis Sword, wer difeharged either of the Piflols, but
was oarbaroufly ingrder’d, Mr. Peters then went
away, and a little time after came again, when
Mr. Vernon and Mr. Haynes, two Jultices of the
Peace, came to take an Examination from M.
Lutterell himfelfs he fays he was prefent ar that
‘Time, that becaufe they had no Clerk with them,
he was defired to take an Account in Writing of
what was faid 3 he pref’d him as rormetly, and
having taken an Account in Writing, that ought
to be produced, but it is not produced, and
therefore no regard is to be had to it, for a Per-
fon 1s to give the beft Evidence the Thing is ca-
pable of, efpecially where a Perfon’s Life is con-
cerned, and he of his own fhewing, fays it was

VoL, VI

taken in Writing, and that Writing is not pro-
duced, and no Account is given that they are
difabled to produce it, but the Jultice of the
Peace that hath it 1s out of the Way, and it doth
not appear, that proper Endeavours have been
taken to have him here, that this Examination
might appear more perfe@t than the former.
e tells you afterwards he came to him a third
Time, and the End of his coming a third Time
was to admonifh him with refpect to his Fate in
the other World, and at that Time he defired to
take the Sucrament; he told him what was ne-
ceflary, that he might take the Sacrament wor-
thily, and that it was proper above all Things
that he fhould difcharge himfelf and his Con-
Icience, and give a true Account of what hap-
per’d on this melancholly Occafion, that fo no
innocent Perfon might fuffer. He flill mfited,
That be was barbaroufly muider’dy and faid, that
every Article of what be bad faid was true. He
faid to him further, before you receive the Holy
Sacrament, and as you are going before God,
and there hope to have Remiflion of your Sins
1t is neceflary for you to {orgive even your Ene-
mics; and with that fays he, he told me, He did
beartily fergive all the World, and did forgive the
Perfons that bad been guilty of this Indiferetion, and
boped God Almighty would forgive them :  He gives
it afott Term there, their Indifeietion.  Indeed
I thould have been very glad if the Examination
that was reduced into Writing was here, that it
might be laid bafore you. Mr. Peters is a very
worthy Perfon, there isno Reafon to doubt, but
he fwears upon his Memory; and when a Man
Iwears upon his Memory, he may miftake, and
the Miftake of a few Words may alter the Senfe ;
therefore it was very proper to have had the Lx-
amination here ; that might poflibly have cor-
rected his Memory; and tho® he hath thew’d him-
felt 2 Man of great Probity and Worth, yet he
might be miftaken in fome Particular; and it
feems ftrange, that of two Juftices of Peace the
one appeuars, and the other, Mr. Pernon, with
whom the Kxamination i1s Ieft, doth not appear,
nor any [indeavours ufed to have him here; and
theretore it muft be taken as an Objection, not
as to his veracity, but thar the Profecutor hath
not produced the Evidence that is proper, and
only relies on the Memory of the Witmefles, and
this feems to affe@ the Evidence that is given
by Mr. Peters. They have called another Wit-
nefs, whom they called at laft after they had
clofed their Evidence 5 fhe hived in an Houle over
againft Mr, Lwitciel’s Lodgings; fhe was na
Chamber two Pair of Stairs, and fhe faw a lufty
fat Man come to the Window, take up a Piftol,
and as fhe thought difcharged the Piltol 5 and fhe
faw no other Perfon but this Man, and therclore
concluded the fat Man fired the Piftol: This is
the Evidence given for the King, The Prifoncrs
arc alked what they have to fay for themiclves,
in anfwer to this Charge, which feems to be a
weighty one given againft them : They tell you
they are Minitters of Jultice, and they give you
an Account not only by their own opening, but
by the Evidence they have produced, in what
manncr they behaved themfelves ; that'upon the
firft Arreft, at the Requeft of the Prifoner that
then was, they fubmitted to carry him back to
his own Lodging: I muft confefs this doth feem
to make fome Impreflion, it is what Baliffs arc
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not bound to do, they are ufually rough, and rot
ealy to be intreated, unlels well paid for its this
fhews, that thefe Men went beyond the Bounds
of their own Duty, for when they had arrefted
him, they ought to have fecured him by carrying
him to Jail, or fome Place of Safcty 5 1t was -
cumbent on them to give lim an Opportunity of
paying the Money, or fending for Bail, in Cale
he delired to be difcharged that Way 5 but when
a Bailiff hath arrefted a Man, to carry him back
to his own Lodging, is an uaufual way of treat-
ing Prifoners and ought not to have beens but
ftill ic is not to be imputed to the Bulifls, as an
Agoravation in the Charge, they were too fa-
vourable in trufting him in his own Lodging.
What is next? When they had him there, Traiter
is fent for the Attorney’s Bill, this is pretty ex-
traordinary when they had taken him, not 'ﬂnly
to give him Leave to g0 to his own Lodgings,
but one of them goes upon an Errand, which M,
Lutterell miche have {ent his own Scrvant upon,
and leaves none but Reafon sy this was extreme ci-
vil Ufage, and not often done by Men of thair
Characer 3 what then? Lwtterelf goes up Stars,
what did Reafor then do? When he had carricd
him to his own lLodging and fent his Partner
away, he gives him feave to go into anotier
Chamber; this doth not feem to be il Treatment
of the Decealed, but fhews exceflive Iavour to
their Prifoncr, which they could not 1n Suictnels
juflify: He went up Stairs and returncd agam,
and the Maid Servant of Mr. L#/teie!l wells you,
fhe fiw him with a Cale of Piftols, one ftuck on
one Side of his Coat, and the otner on t’other;
if their Treatment was fo extraordinary and civil,
this feems to be an untoward return of Mr, Lu-
terells, when he was trufted to go out of the
Roem, for to Return with a Cafe of Piitols; but
the Maid-Servant fays, he fud, 7{: bad o Malice
tozeaids thein, and wwendd wet buart o Haie of Hoiv
Heads, be only brouelt Diwen the Fiffols that i
might not be iimpofed wpsir. 1T don’t know what he
meant, when he was in Cuftedy of the Officers,
and had been fo cvilly ufed, to bring down 2
Cafe of Pilols to prevent hus being 1l vfed, feems
an untoward Return, and to affright the Officers,
that they might not carry him away. This 1s
not all, Mr. Gifford fays, thar he bemg a Sur-
ocon was calPd to give his Affiftance on this
very unhappy Accident 3 he gives an Account of
the Wounds, and the Difcourfe that pats’d on that
Occafion, and upon what he had done, and how
the Bailitls had treated him,  Says he, 7T confefs,
although he fays he had examined, and afked him
feveral Times before, and that he refufed to give
any Account then, but did perfift in ir, that he
chid not give any Provocation, but at laft when
Mr. Gifferd repeated 1t with fome Larneftnefs,
out it comes at laft, That be did give one of the
Bailiffs a Streke on bis Head <vith a Stick.  He goes
on, and alk’d him the Intent of bringing down
the Piltolss he fays, 1 did ust defigin ainy Harmy T
bave o Melice, bt brought thcin dowen, that I
might net be il wfed: This was il Behaviour,
where he had been treated cwilly, to declare
that he brought down his Piftols, that he
might not be 1]l ufed: It was the Duty of the
Ruailifls to carry him oft, and he brought down
his Piftols to prevent thaty as to the Blow, fay
the Bailifts, the Affanlt begun on his Side; the
young Man hath told you he heard a Blow given :

Mr. Lunteicd! declared, he brought down the
Piftols to prevent their carrying him off, and that
he did give oneof the Batlifiza Blow with a Cane;
it is furprizing, that mmedately when Tranter
came bick he fhould run him asainft the
Wainfeor, and the other affiale hiny with a Swords
this Behaviour 1s not of a Picce with the other,
that Trraiter thouid come back, and without any
Provocation run him againft the VWall,, and
Reafsir thould take his Sword and flab him:
There mult be o Provocation s the Boy fays there
was @ Blow given, but he can’t wll who gave 1.
Mr, Lattere!! declares he gave a Blow, and ano-
ther Surgeon confivms it; fo that it appears b
yond Contradiction, by the Evidence, that the
iitols were brought down with a Defimn 1o pre-
vent his boing cauried off, and thae he did give
one of the Balifls & Blow with a Sucli: Then
Mr, Pzuice haih given you an Account of -
veral Matters, bue thar which s muaierial s, thae
he did not dilcharge any of his Piftols, or Craw
is Sword 3 that he did not intend i, but did
threaten it fevaral Times, One Blede, who was
another Witnels, fays, that upon Fxamination
afterwards there appearad, that there bad been o
Blow on the Haad of Traiier.  This is the N
tare of the Ilvidence siven on the Side of the Pri-
{oners, Upon the whole Matzer, 1 dunk it e
plan beyond Contradiction, dhat the Prifoners a
the Bar did kill My, Zurid?. Te bs plain thas
firlt of all, when Trenter had him againt the
Wall, that Regpon ftabl’d him, and when lying
upon the Iloor, that Regfzr flabl’d him; anc
it appears afrerwards by the Lvidence of the Wit-
nets, who fays fhe faw the far Man ke up the
Prilol and difcharge ity that Reefian Thot off the
Piflol; fo that I think thore can be no doubt ac
all, bue the Prifoners at the Rar did give thede
Wounds, of which he dicd,  The Surgeons give
an Accomnt, and [ think there are fome ¢ishr or
nine Wounds with a Sword, one of thum only
mortal; a Wound with a Bullet that 1s mortal -
leveral other Wounds he fpaaks of) thae are but
thghe,  Then the Queftion will be, whether upon
this Ievidence the Detendants are guilty of Felony,
and if guilty, then in what Degree, whether of
Murdei or - Menflanabier,  Gontenien, 1t hath
been opened truly, that the Bailiits are Minifters
of Juitice; they arc arm’d with the Authoriey
of Law, and thofe, who refilt o Buailiii in the
LExccution of his Office, rehft the Law.  They
are not bound to give way and ket their Pritoner
Fdcape, but they being to execute their Warrant,
if in doing what is neceflary for this purpofe, for
obtaining their Prifoner, and the Sceurity of their
own Perlons, Death doth enfue, the Bathtls having
the Authority of the Law on their fide, it is not
fo much as Xclony; and it is very neceflary i
fhould be fo, for without ic all our Propertics
would be precarious.  When any Man offers an
Injury to another, there is no Remedy but by
bringing an Aétion at Law, and in order to bring
the Perion to do Juflice a proper Officer muft
be imployed s and thercfore it 1s highly reafon-
able that Bailiffs thould have an Authority to
carry off the Perfons they have arrelicd, and it
in doing of it Death enfues, the Party mult thank
himiclf.  That beng the Queltion, I would re-
commend to your Confideration thefe Circum-
ftances; 1t appears in the beginning, that the
Bubfis treated Mr, Latterell with all Civility,
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pave him leave to go to his Lodgings one
them {fends his Companion away, and: gives him

leave to go up Stairs; butaltho’ they,did. do. that,

that will not juftify them for being guilty. of any
Barbarity, without any jult occafion, offer'd ;
therefore you are to confider what happen’d after-
wards: It appears Mr. Lutterel] brought down
the Piftols, he did do this to prevent his being
carried off; that is, to prevent the Bailiffs from
carrying him from his Lodgings, which was their
Duty to do in cafe the Money was not paid, or
Bail given in; and if fo, this is good introduéto-
ry Evidence to that, which they offer to prove,
namely, that he endeavour’d to refcue himfelf:
He fays, he did not difcharge either of the Piftols,
or draw his Sword upon them ; that he did not
intend to do any Mifchief, but he threaten’d them
then ftc how thisis when taken together: Here
s Mr. Lautterell under an Arreft, fetches down
his Piftols with an Intent to prevent his being
carried off; I doubt his threatening muft have re-
ference, that he threaten’d to difcharge his Piftols,

or draw his Sword upon them; then when his

-+ A

oge of . to apprehend the Prifoner’s. being refoud. s, 1f you

believe that, then, the Prifpners will be, guilty; of
Felony.: But i you believe there was jufl; ceca-
fion for the, Prifoners to be apprehenfive they
were In danger of their Lives, and of lpfing their
Prifoner, then whatever is done in their own De-
fence to fecure their Prifoner, and their own
Lives, it will not be Felony. I muft confefs it
Jooks barbarous to think, that when a Man was
in his Blood on the Ground, they fhould .follow
their Blows, giving him more Wounds; this is
carrying the thing a'great way, and it looks like
fome Barbarity. ‘Butif Mr, Lusterell gave the
firft occafion, whatever happened after, if done
for.the Security of their own Lives, and of their
Prifoner, won’t make them guilty of Felony ;
but {uppofe you fhould be of Opinion that the
Buliffs have done more than they fhould, then
the next thing to confider is, in what degree they
are guilty : Irappearsa Blow was given, and that
by the Boy before he came up Stairs; it appears
by Mr. Lutterell that he gave the Blow ; Gentle-
men, I don’t know, Men of Honour are not to

Piftols arc brought down with that intent, when juftify themfelves by faying, faucy Language is

he threatens what Ufe he would make of his Piftols
or Sword, what is done afterwards? Mr. Lusterell
aives onc of the Bailiffs 2 Blow with his Cane;; it is
proved undenubly that there was a Blow given,
that is provea by the Boy, that the Blow was given
by Mr. Latterell; that appears by what he own’d
himfelf.  Then confider, here are Piftols brought
down with a Delign to make Oppofition; that he
threatened them, and not only fo, but gave one of
them a Blow with his Cane; what 1s the Confe-
quencey Tranter runs hun againft the Wall, and
Reafon ftabs him ¢ If this were all that was in the
cafe, when Piflols are brought down, and Threat-
enings ufed, and a Blow given, the Officers are not
to {tand ftill will they are murdered, nor could they
tell what Mr Lutferell’s Intention was: As he had
made an Appearance of Refiftance, and had made
an Affault, you are to confider whether this was not
a neceffary Defence of the Officers to fecure their
Prifoner. It is of no weight what Mr., Luttercll
faid, that he intended to do them no harm 3 if he
made an appearance of Refiftance, and actually
affavlied them, the Queftion is, whether the
Balifis, in this cafe, are not juftified in what they
have done ; you will conlider their Circumftances.
"The Maud tells you, when the Piftols were brought
down, at her Perfuafion her Mafter laid them on
the Table; fo one would think that was an Ind;-
cation that no 11l ufe was intended to be made of
them: It doth not appear whether one or both
were in the reach of Mr. Lutterell.  Then it ap-
pears, that notwithtanding the running himagainft
the Wall, hehad in fome meafure refcued him-
felf from that Force, and there was a ftruggling,
and throwing down, which fhews this Man was
not fo inthe power of the Bailiffs, {0 as they
could be fecure of prelerving their Prifoner, or
their own Lives, It muft be left to your Confi-
deration, whether there was any Defign of Mr,
Lautterell to refcue himfelf 5 but if you think they
had a juft Provocation, and they had Reafon to
be apprehenfive of lofing their Prifoner, the Law
does allow them to do what is neceffary for their
own Sccutity, and the Security of their Prifoner.
This s what I recommend to your Confideration,
whether or no it appears to you that this was
done out of Heat, and out of a Paffion by the
Baihfts, when there was no jult Caufe for them

given them, and therefore I am to be my own
Avenger; Mr. Luttercl{ gave one of them a Blow
over the Head, afterwards the reft fell out as you
have heard. _

The Queftion is, whether it be Murder; it.
muft be done malicioufly, and without Provoca-
tion, or clfe it is not Murder: Blows have al-

~ ways been allow’d to be Provocations, and here

this is accompanied with fetching down the Piftols,
threatening the Bailiffs what he would do, and
afterwards giving onc of them a Blow; and if
fo, the Defendants will not be guilty of Murder,
but only of Manflaughter :  Firft, you are to affert
ajuft and true Authority of the Bailiffs; on the
other fide you muft not encourage the Baililfs on
afew angry Words immediately to fall into a
Paffion, and take away the Life of a Man, Llere
it appears, that a Blow was given under unto-
ward Circumftances, after the Bailiffs had been
threatned with a Defign to prevent his being car-
ried off by them; and if it be {o, the moft you
make of 1t will be Manflangbier.

They did behave themiclves civilly at frft,
fhew’d him their Warrang, which he threw down
and bid them wipe their back-fide with it ; that is
a Matter which if this Gentleman had not {uffer-
ed in the manner he hath done, muft have been
refented in 1ts place ; then two or three times they
are called Rogues and Rafcals, and that mighe
provoke the Bailiffs : I'think this unhappy Bufi-
nefs was occafioned by too great a Lenity of the
Bailiffs in carrying back their Prifoner to his own
Lodging ; that was not well done of them, Hoyw-
ever I mufl leave it to your Confideration, whe-
ther or no they are guilty of Felony s and if they
be guilty of Felony, then in what degree, whe-
ther of Murder or Manflanghter. I torgot one
thing, the Surgeon did fwear that one of the
Bailitfs had 2 Wound 1n his Hand by a Ballet,
each of them had 2 Wound, tho’ itdoth not ap-
pear how ; all this is likewife to be confider’d :
you will confider the whole, and give your Ver-
dict accordingly.

Reafon, as hath been proved, faid, he hoped
he would give him Civility Money ; he faid he
would give nothing to fuch Rogues as they were,
for they had given him no Notuice, but had ar-
refted him in the Strects thatis the great Groupd
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of Complaint, and at that the Offence is taken
they did not give himn d}lE'NUtICE,‘ﬂIErﬁfOI‘E it
was not civilly done, which if they- had done,
and it had come before us, we fhould-have punifh-

ed with great Severity.

Upon this the Jury withdreiv, and afeer ftay-
ing out about an Hour, ‘brought them both in
Guilly of Manflanghter : Upon which they prayed
the Benefit of the Clergy, and were immédiarcly

. burnt in the Hand, .
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CXCIL. The Trial of John ;Woodbtlrne and Arandel
Coke, Efy; at Suffolk Affizes for Felony, in wilfully
flitting the Nofe of Edward Crilpe, Gent, March 13,

1721, 8 GEO, L

N Tuefiday the v3th of Aaich 1721,
at the Affizes held at Buyy St Ld-
monds n the County of Suffelt, “foli
) 1700dbuyne and Arundel Coke were ar-

) raigned upon an Indictment found
rand-Jury: And the Court procceded

thus.

Clovk of the Arraiginments, fobi _t’-f" vodhuiic, hold
up thy Hand; dimade/ Cote alis C ocke, hold
up thy Hand; which they feverally did.

You ftand indicted by the Names of Fobu 7/ ged-
burne, lare of the Borough of Bury §t. Edmoids
in the County of Suffolk, Labourer; and Arunde!
Coke alids Cooke, of the Borough aforcfud, Efg;
for that you, after the ewenty fourth Day of Fune,
in the Year of our Lord one thoufand {ix hun-
dred and feventy one, wiz, the firft Day of -
nttary in the Eigth Year of our Sovervign Lord
Geoige, of Great Britain, &c. tending one Fd-
ward Crifpe, Gent. then and yet being a Subject
of our fail Sovercign Lord the King, to maim
and disfigure at the Borough aforefaid, in the
County aforcfaid, by Force and Arms, e, n
and upon the fard Ldward Crifpe, 1n the Peace of
God, and of our faid Sovereign Lord the King,
then and there being, on purpofe, and or Malice
fore-thought, and by lying in wait, did unlaw-
fully and felontoully make an Affwle,  And that
you the fud Fobu TWoodburne with a certain Bill
vitlue a Penny, which you the fud Tebs then had
and held in your right IHand, the Nofe of the
fud Edwaird Crifpe, on Purpofe, and of your Ma-
lice tore-thought, and by lying in wair, did then
and there unlawfully and felonioufly (lit, with an
Intene by fo doing, the faid Edicard Crifpe to
maim and disfigure, And that you the faid -
del Coke, at the time of the Felony aforcfaid, by
the faid Folu IVoodburne in manner aforefiaid, un-
lawfully and felonioufly done and commiteed, to
wit, the faid firlt Day of Famuary, in the cishth
Year atorclaid, at the Borough aforefiid, in the
County aforchaid, on Puarpofe, and of your M-
lice fore-thought, and by lying in wait, unluw-
fully and felonioufly was prefent, aiding and abet-
ing the faid Fobn 7/oodburne the Felony aforefiid,
i manner aforefaid, felonioufly to commit and
do.  And fo the Jury aforefaid, upon their Oaths
fay, that you the fid Fobu Woodburie and sdrun-
del Coke, the faid firlt Day of Fanwary, in the
cighth Year-aforcfaid, at the Borough aforefaid,
in the County aforefaid, by Force and Arms, &,
on Purpole, and of your Malice fore-thouglt,
and by lying in wait, the Felony aforefaid, in

manner aforefard, did, and each of you did, com-
mit, and do againft the Peace of our Sovereion
Lord the King, his Crown and Digpitics, and
alfo againdt the Form of the Statutz in thar Cafe
made and provided. [Vid, 4 tiwe Copy of the [
dictment ifelf in Lawin, af the exd of this Volune.)

Clikof the Arraigns. How fay’lt thou, Fobs
IWoeadbriize 5 art thou guilty of the Felony wheres
of thou ftand’ft Indifted, or not Guilty ?

Prifoncr, Not Guiley.,

Cl. Arr, Celprit. How wilt thou be tried ?

Piifoner, By Ged and my Country.

Cl. Arr. God {end thee a good Ddliverance,
How fay’tt chou Aruade! Coke alins Ceoke, art thou
cutlty of the Felony whercof thon fland’it In-
dicted, or not Guilty ?

Prifaner. Not Guilty.

Cl. Arr. Culprit. How wile thou be try’d;

Prifoner. By God and my Country.

Cl. Ari. God fend thee a ooed Deliverance,
You Fobir Ieadburne, and Aiviedi] Coke alivs Coghe
the Prifoners at the Bar, hearken to what s faid
to you, Thofe good Men that are now called
and do here appear, are thofe that are to pafs be-
tween onr Sovereign Lord the Kirg and you,
upon your feveral Lives or Deaths; i therefore
you or either of you will challenge them or any
of them, you muit challenge them as they come
to the Buok to be fworn, before they are fiworn,
and you fhall be heard.

C'. v, Cryer, mve the Book to
Trsiias Buckinghaii, Geerge Crofs,

Nicholas flger, Sainel Bridge,

Aiibiofe Gallaut, Foiatbai Cleincils,
George Goddard, Twowias Taylor, .
Rovert Gall, Siincin Recoe,

Williain Scatt, IVithicin May.

Cl. Air. Count thefe.

Ciyer. Ave you all fworn Gentlemen ?

Friy Y,

Cl. drr. Make a Proclamation.

Ciyer. O Yes, If any of you can inform my
Lord the King’s Juftice, the King’s Attorney or
Sollicitor General, of any Treafon, Murder, Fe-
lony, or other Mifdemcanour committed by the
Prifoners at the Bar, or cither of them, come
lorth, and you fhall be heard, for the Prifoners
at the Bar now fland upon their Deliverance : And
all Perfons bound by Recognizance to profecute
them, or cither of them, come forth and pro-
fecute, or you'lil forfeit your Recognizances,

Cf'. :’IF'F'.
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Gl Arr. Fobn IWoodburne, and Arundel Coke
alixs Cooke, hold up your Hands. Gentlemen of
the Jury, look'upon the Prifoners, and hearken
to their Charge : They ftand indi¢ted by the
Names of Fobn Woodbirne, late of the Borough
of Bury St. Edwonds, in the County of Srﬂ.ﬁiﬁ',
Y abourer, and Arundel ‘Coke alias Cooke, of the
Borough aforefaid, Lfg; for that they (as'ii the
Indictment before-mentioned) upon which Indit-
ment they have been arraigned, andl pleaded _ﬁ:-
verally Not Guilty : Your Charge 1s to’ enquire
whether they, or cither of them, arc Guilty of
the Felony whercof they ftand indicted, or Not
Guilty. -

Mr. Lee. May it pleafe your Lordfhip, and
you Gentlemen of -the Jury, I am of Council
for the King againt the Prifoners at the Bar, who
are indicted for Felony on the 22° and 23° Cai. I1.
entitled, i A% to prevent malicions Meiming and
Wonnding. And the Indi€tment fets forth, that
the Prifoners, the firlt Day of Famnary, in the
eighth Year of his prefent Mayelty, at Buiy St
Edmends in this County, did on Purpofe, and of
Malice fore-thought, and by lying in wait; make
an Affaale unlawfolly and felonioufly upon Zd-
ward Crifpe, Gent. and that the Prifoner Fobn
17p0dburne with a Bill which he then had in his
Right Hand, did on Purpofe, of Malice fore-
thought, and by lying in wait, {lic the Nofe of
the faid Edward Crifpe, with an Intent in {o do-
ing to disfigure the faid Edward Crifpe 5 and that
the Prifoner Arundel Coke at the Time of com-
mitting the faid Felony; on Purpofe, and of his
Malice fore-thought, and by lying 1n wait, was
unlawfully -and felonioufly prefent, aiding and
abetting the faid Fobu IV oodburne to commit the
faid Felony @ All which is Iard to be done con-
trary to the Form of the Sraute.  If we who are
Counfe] for the King prove this Matter, you will
find them Gulty.

Ser|. Selby. May it pleale your Lordfhip, and
you Gentlemen of the Jury, I am Couniel, pio
hac Vice, {or the King againit the Prifoners at the
Bar, who {tand indicted upon the Statute of the
2.2° of King Charles I the one for malicioufly
maiming and dishguring of Edward Crifpe, the
other for abetting that Fact, which by that A&

1 made onc and the fame Offence 5 I faid, Gen-

tlemen, I was Counfel fer the King, for that his
Majefty, as the Father of his People, and for
their Safety, out of his natural Goodnefs, hath
been gracioully pleafed particularly to regard this
Profecution for fo horrid and bloody an Affaffina~
tion.  And though, Gentlemen, ’tis difficult to
ftand in this Place without the greateft Tender-
nefs to our Fellow-Creatures, yet thefe, who
have divelted themiclves of all Humanity, now
ceafe to be {uch 3 *tis even Cruclty to the King’s
People not to ftand up againtt them fo far as is
confiftent with Law and Juftice. Their Prolt-
cution is become the common Concern of Man-
kind ; for fo long as thefe Prifoners have a Being
here, the Life of every Man is precarious, and
but at the Will of fo infernal 2 Contriver as the
one, and fo hellith an Executioner as the other.
We fhall firft, Gentlemen, prove the Fa&t com-
mitted, and that by Mr. Crifpe himfelf, who by
a particular Providence hath furvived this horrid
Attempt, and is here to aive Evidence of it, and
that he was invited with his Wife by Mr, Cofke
(who married Mr. Crifpe’s Sifter, and who was to
have Mr. Crifpe’s Eftate by his Deccafe) to fup

At
at his Houfe 3 thiat M, Coke p'roijoﬁz(i t6 hiri to
ob after Supper to make a Vific o Mrs. Moike

(whofe Name we mention without any the leaft

Imputation) to which Mr. Crifpe confented | that

"Mirs. Mowke’s Floufe opens into the Church-yard,

which is but crofs the Way from Mr. Cokc’s
Houfe ; that Mr. Coke took Mr. Crifpe along with
him about ten or eleven ac Night, it being dark;

‘mnto the Church-yard, and walked him about

hear Mrs. Menke’s Door without going in, and

‘then making fome Noife or Whiftling, a Derfon

came up to htm and knocked him down, after
which he was not fenfible 5 that being left for
dead, after fome Time he got up, and returned,
he did not know how, to Mr. Cske's Houfe,
where the Company received him with great Con-

{ternation, as did Mr. Coke himiclf, who foon re-

turned after walking out with Mr. Crifpe, out of
Breath, and called for a Glafs of Wine 5 and be:
ing afked what was become of Mr. Crifpe, faid
he was {tumbling home in the dark:  "This we
{hall -prove by Mr. Brows, another Relation,
We fhall prove by Mr. Stwrgeon, who was called
as his Surgeon, the Condition of his Wounds ;
and by Carter, a Blackfmith, that Mr. Coke about.
the Friday before the Faét was committed, fent

for him, and afked (after a previous Difcourle of

Carter’s Poverty, and how he nmught live well
in the World) if he would cut off ten Men's
Heads without Remorfes which when Carter faid
he could not, If he would cut off one Man’s
Head; and lay it before Cokes which Carrer res
(uling, Mr. Coke bid him confider on’t, and come
again 3 then gave him a Glafs of Brandy, and
dilmiffed him, bidding him fend 7Peodbuine to
him.  We fhall prove by one Mooie, a Taylor;
that Mr, Coke about three Years fince follicited
hin to the like Effic@.  'We fhall prove by 777/l
the Conltable, that afteir 7 oodburne was taken up,
he confeffed the Fadt, faid he did it with a Hedgp-
mg-Bill, and gave him Directions where to find
it, and he found 1t accordingly 5 which /7sodburne,
when fhewed him, acknowleged to Le the fame,
and which we have here to produce, ‘W fhall
prove by Mr. WPetberell the Goaler, that Mr;
Coke, {ince he was in his Cuftody, confefied the
whole Falt, and that H#odburie was placed in 4
Porch of an empty Houfe near Mr. Ceke’s; td
come out on a Whiltle to do the Fact; and that
he delivered Mr. Crifpe to #eodburne, and was
prefent when the Fact was committed,  And
after this Evidence, there can be no doubt, Gen-
tlemen, but you will find the Prifoners at the Bar
aaifty of this Indiétmene.

Ser). Bramthw. My Lord, the Defendants
are indicted of Felony, upon an A& of Parli-
ment made 22° & 23° Car, II. by which Aé,
if any Perfon or Perfons, on Purpofe, and of
Malice fore-thought, and by lying i wait, fhall
unlawfully cut out or difable the Tongue, pur
out the Eye; flic the Nofe, £7c. with an Inten-
tion 1n fo domng to maim or disfigure; the Perfon
or Perfons lo offending, their Counfellors, Aiders,
and Abettors, knowing thereof, are Felons with:
out Benefit of Clergy. The Indictment charages
the Defendants with felonioufly making an Af-
fanle on Mr. Crifpey that Weedbiirne flic his Mofe
with a Bill or Hook ; that Coke was aiding and
affifting therein,. We fhall be able by undoubted
Evidence to prove and make clear the Charge of
the Indi¢tment; and every Particufar thereof; as
has becn opened to you; and that the manner

of
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Serj. Brantbw. Did any Sprgeon come to you
at Mr. Coke’s o o

Crifpe. Yes, Sir, Mr. Stuppeon,

L.C, Fup. Afwer the Ferfon came up who
knocked you down, did you hear Mr., Coke fay
any thing ? |

Crifpe. No, my Lord,

L. C. Juit. Can you tell whether he ftaid any
time, or what became of him? -

Crifpe. No, I cannot,

L. C. Fuff. Was he there when the firlt Blow
was given ?

Crifpe. Yes, he was.

L. C. Fuff. 'Will the Prifoners afk Mr. Crifpe
any Queltions ?

Goke. Mr. Crifpe, was I prefent when you were
knocked down ?

Crifpe. Yes, Sir.

Coke. Do you remember that you faw me?

Crifpe. Yes,

Coke. How near was I to you?

Crifpe. You were clofe by me when I was
knocked down.

Serj. Seily. Call Mr. Brown and fivear him,
(which was accordingly dome.) 1 thivk you are a
Relatton of Mr. Coke’s ?

Brown. Yes, Sir, I married his own Sifter, and
he married Mr, Grifpe’s Sifter.

Serp. Selly. Was you at Mr. Coke's Houfe laft
New-2eai*s-Day at Night ?

Birown. A Day or two before laft Neie-27ays-
Day, 1 and my Wife and Daughter were invited
to fup with him, and accordingly we went, I
came about fix o’Clock, and found Mr. Cole
and Mr. Crifpe drinking a Glafs of Wine in the
Parlour before Supper.

Ser). Selly. Was there any other Company

with them 2
Brown, No, the Women were above Srairs.

I fat down with them, and we three ftaid in the
Parlour 6ll Supper-time.  'When Supper was
ready, we went up Swirs, Then after Supper,

Ciifpe. This was before Supper : 'We fupped  between eight and nine, we three came down in-
about feven, and after Supper about ten o Clock  to the Parlour again,  Some time after, Coke
he cailed me outof his Parlour, I follow’d hims went out of the Room, and then came back agamn
we went fnto the Church-yard ;s It was then very and gave a Call, or beckoned to Mr, Crifpe, who
dark, the Moon did not fhine. He took three follow’d him out of the Room.
or four Turns before the Houfe where Mrs. Monke Ser). Selly. Atrwhat Time of Night was this ?
dwelt, then he ftood {till and made a Noife. Brown. After nineo® Clock at Night.

L. C. Juff. What kind of Noife did he make ?  Serj. Brauthw. How long was 1t before Mr,

Crijpe. 1t was like 2 Hollowing, Coke returned ?

L. C. ¥uff. Were you under any Fear or Appre-  Brown. He was gone about ten Minutes and
henfion frem that Noife ? then returned.

Crifpe. Yes, my Lord, T wasifraid, and made Ser). Branthw, Was he in any Diforder when
up rowards the Wall 3 butin a Quarter of a Mi~  he returned 2
nute foncbody came behind me; and knocked  Brswn, He feemed to be out of Breath, asif
me down. he had been walking fafter than ordinary,

L. C. 7uft. Did you thenknow who that Man Ser). Branthw. How far diftant is the Church-

of doing it was attended with fuch Circumf{tances
of Inhumanity, Bafenels, :uu:l Villany, as no In-
ftance can parallel. Mr. Crifpe 1s Brother-in-Law
to Mr. Coke, who on the firft Day of Fanuary
Jalt, under the Colour of Friendfhip and Affec-
tion, invites Mr, Crifpe and Family to Supper at
Coke’s Houle, Before this Invitation he had
agreed with Woodburne for Hire, to litg In wait on
Purpole to effett the deligned Mifchief,  When
Woodburue was lying in wait, Coke came feveral
times to him to encourage him in his vile Por-
pote.  After Supper, Mr. Cobz, unmindful of all
the Obligations of brotherly Love, of Hofpita-
lity, and of the Protettion due to Mr. Crifpe, by
falfe and vile Arts and Perfuafions entices him into
the Church-yard, the Place defigned and agreed
upon for the Execution of their wicked Purpofes.
When he had got Mr. Crifpe into this Place, by
Sign he gave notice of 1t to Feodburne, who had
follow’d at fome diftance 5 and then delivered him
into the Pofleflion of [Peodburne, and was prefent
at the ftriking feveral Blows with the Hook, By
the Nature of the Inftrument every Blow muit
maim and dishgure 5 and the Blows being given
by the Order and Direftion of Mr, Ceke by
Woodenrie, Mr. Crifpe’s Nofe was flit on purpole
to mam and dishigure by one Iying in wait:
Which are all the Circumftances required by the
Actof Parliament to miake them guilty of the
Felony with which they are charged.  Which
feveral Facts we fhall call our Witnefles to make
out, and doubt not but the Jury will find them
guiity.

Scry, Selby. We defire in the firft Place, M.
Lidward Crifpe himfelf may be fworn, (which was
doire accardingly.)  Mr, Crifpe, give an Account to
my Lord and the Jury of the whole Matter.

Crifpe. On New-2ear’s-Day latt I was invited
to fup at Mr. Coke’s, and being there, he propofed
to e 0 goto Mrs. Faniy Monke's.

Sit Poter Kive. L Co Fff. Was this before or
" afeer Supper ?

wils 7

Crifpe. T did not.

L. C. Fuff. Can you tell what was
alterwards ¢

Crifpe. My Lord, T cannot, for on that Blow
{fofl my Senfes for fome time.

L. G, Fufi. Fow long was it before your Senfes
returned ?

Crip. My Lord, I cannot tell, but in fome
tme I got up, and returned wo Mr. Cole’s,
‘ li.’?:rj. Setty. In what Condition did you find your-
el

Crifpe. I was ready to die and faint, and I was
lound very much wounded,

done to you

yard, where this Gentlewoman dwelt, from M.
Cote’s Houle ?

Brown. The Church-yard is about twice the
Length of this Shire-Houfe from Mr. Cok’s

Houfe,
Serj. Brantbw. What did Coke do when he

came in ¢

Brown, Immediately he drank a Glals of Wine
tome, and after he had fat fome time, he went
out of the Room. I heard a Noife up Stairs, and
being told my Daughter was ill, T went up, and
in a fittle time came down again into the Parlour,

where I found Mr, Coke.
Sery.
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Serj. Branthw. Did you afk hiin ihat was be-

come of Mr. Crifpe ¢ _
Brozon. 1did then afk him what was become

of Mr. Crifpe, and he told me that he believed he
was gone home i the dar‘k. In II[:JOUE tWo or
three Minutes after, Mr. Crifpe came 1n,  He was
very much wounded and bloody._ I Was 1:0 fur-
prized that I could not tzke particulair notice of
him. _

Mr. Raby. How long was it from Crifpe’s go-
ine out to his coming inagain ¢

“Brown. Tt was near half an Hour,

L. C. Fuft. Sothen Coke veturned 1 about ten
Minutes, and Crifpe n near half an Hour,

Biewin. Yes, my Loid.

Sary. Selby. Did Mr. Coke fee Mr. Crifse when
he came back to his Houfe ?

Brown. Yes.

Ser). Sefby. What did hefay ?

Bigrwn, He feemed to be ina great Conflerna-
Lion.

Mr, Raobv. Do you know of any Lftate that
would have come to Mr, Coke atter Mr, Ciifpe’s
Death ?

Diewn. I cannot politively fay 1t of my own
Knowledee.

Mr, Raly. We will atk M. Crifpe that Que-
ftion. Pray Mr. Crifpe, would any Eftate have
come by your Death to Mr, Coke ?

Crifpe. Incafe I had died, one hundred Pounds
pai Aunin would have come to his Wife, as one
of my Sifters.

L.C. 7uft. Have you then no Children; nor
Brothers ?

Crifpe. No, my Lord 5 my next of Kin are
three Sifters, one of which is Mr, Coke’s Wite,
fhe would have been one of my Hoeirs.

Sery. Selby, Call Mr, Sturgeoir 5 (who appeared,
aitd was foesiin,) Whatdo you know concerning
this wounding of Mr. Crifpe ?

Sturg. I am a Surgeon by Profeffion 5 and the
firlt Day of Yasrary laft at Night, about cleven
o’ Cleck, I was fent for to Mr. Crijpe at Mr.
Cone’s Houfe : When I came, 1 found him very
much wounded and cat, and in a vary weak Con-
dition, and that he had loft a great deal of Blood.
Texammed his Wounds : One Wound beoan ar
. - . . s hw
s Right Iar, divided the fiefhy Part of his
Cheek, and ended on his upper Lip juft under
nts Right Noftril 3 the Fleth wasall divided, and
the Jaw left naked.  Anothar Wound divided the
Rigit Side of the Noftril, and made an oblique
Crofs over the Wound, and ended near the Righe
under Jaw,

Sery, Sefly. Was his Nofe flit ?

Mg, Yes, Sir, the Nofe was cut from with-
out into the Noftri] ; the Edge of the Nofi: was
ot cut through, but there was a Cut or Slit in
the Nofe that went through @ I fow’d it up: It
was indeed but with one Stitch 3 it is yer vifible,
and the Nofe was cut through.

Scr), Selly. Were there any other Wounds ?

Sturg. “T'here was another deep Wound under

Ns Chin, that reached from one Javs to the other,
Lhere was another Wound, which began at his

Chin, crofled the Left under Jaw, and tended -

towards his Far.  There was allo o {mall Wound

on his Left Cheelk, another on lis upper Lip,
and another on his Left Temple.
Serj., Selby. How many Woundshad he inall 2
Stnig. Seven, -
ocrl. Selly. Do you think there were feven
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diftin€t Wounds, that had feven diftiné Blows?

Sturg, I take it, that every one of the feven
Wounds had a diftinét Blow,

Serg. Selby. With what Inftrament did you ap-
prehend thofe Blows were given ?

Sturg. It was cut fo clean; that I thoughe it
was done either by a Knife or Razor.

L. C. Fuff. Let the Jury fee Mr, Crifpe’s
Wounds.

[ Then bis Face and IWounds were flwn 10 the
Fury for their Obfervation.

Set). Branthes. Swear Charies 1illst 5 (wwhich
was doie accordirngly.) I think you are a Conftablo
i Bury St. Edionds 2

IWillet. Tam.

Ser}. Braathw, Had you any Occafion to fpeak
to Woodburne concerning this Matter, and  what
did he fay ?

/7il. T had a Warrant from Alderman #%4ght
and Mr. Serjeant Reynelds to apprehend Coke upon
[Voodbnrane’s Examination,

Serj. Branthwo., The Queftion afked you is,
What you know of /eedbuiie’s Confellion, and
what he hath fud to you about this Matter ?

IWVill. Afrer Foodbuine was commited, T was
with him, and afked him, Whether he was con-
cerncd in the wounding of Mr, Crifpe 2 He told
me, Yes, he was. 1 afked him how long Cuie
flaid with him: He fud that he had fruck
Crifpe three or four Blows before Coke left him.

Scr). Brauthw, What cfe did you afk him,
or did he fay to you ?

Vil He told me, that he was walking up
and down 1nn the Church-yard when Cobe whittled
1o him, ahd thaton that Signal he went up and
aflaslied Mr. Crifpe.

Scr). Bramthw, Did he give you any Account
how long and where he waited before the Fa&
was done ?

Vil He told me, that he was defired by Mr.
Coke tobeup and down in the Church-yard about
nine o’ Clock that Night; and that being a cold
Night, Coke gave him a Boutle of Brandy, and
told him he could not tell what tme Crifpe would
come home, but defired him to be ready and to
flay ler it be never fo long.

Set). Brambiw, Did he e}l you with what In-
ftroment he did i ?

I772]. Ele told me, he did it with an Hook or
Bill, that was new ground for the Purpofe, and
that 1t was in his Houle at the Right Hand of his
Door. I went according to his Direction, and
found it, and brought it to him; and he faid,
that was the IHook. The Hook I have
brought with me, and this is the Hook that [
have now in my Hand.

Mr. Raby, Call Williain TWetherel: (woho wcas
Jwerir,)  Givemy Lord and the Jury an Account
what you know of this Macter, |

I7eth. T am the Goaler 3 and the Day after
Mr. Coke was committed to me, about five Mi-
nutes after One, he fent for me up into his Cham-
ber, where his Wife was erying and in great Dif-
order, as he feemed to be likewrle,  §he was de-
liring her Hufband to difcover.  When he came
to humiclf, he told me, that he and Hoodburne
had had a Defign to murder Mr. Crifpe, and had
attempted 1t feveral Times 5 and defired me o
go and {ecure /Feodburae. T went to the Alder-
man, and told him of 1t, and he gave me the like
Orders.  Coming from the Aldernan I met
Mr., Coke’s Man, who afked me, whether 1 had
foand
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found him 3 on which I afked him, whoand what
he meant, thinking him to be ignorant of his
Mafter’s Confeflion : But he told me, that his
Mafter had difcovered it to him, and had fent
him to take up Poodburnc.  Whillt we were
talking, we faw Poodburae coming up, and we
defired one Fobn Caiter, a Sn_‘uth, who was fhoe-
ing a Horfe, to affiftus; which he did, and we
fecured W oodburne. |

L.C. Fuft. Did Mr. Coke confefs any thing to
you concerning this Fadt, and the manner of doing
it !

Weth. Yes, my Lord, he did. He told me
feveral Times, that he had a Defign to murder
Crifpe, and that he employed /Feodbiine, and de-
fiver’d Crifpe into his Flands.

L. C us. Did he tell you that ¢
Weth. He did tell me fo: He told me alilo,

that it was doae with an Hook 5 and that he bid
IVeodburne to cut his Weafand or Wind-pipe ;
and that if Poedburie had not been a cow-hearted
Dog, he would have fo done, and fecured Crifpe
from telling Tales.

Mr, Raby. Did Coke tell you what Means he
ufed to do this to Mr. Crifpe ?

Weth. He faid, that he called him out of his
IHoufe, went into the Church-yard with him,
and there he deliversd him  into Woodburne’s
Hands.

Mr. Raby, Did he fay what Signal was given ?

Jerh, Not that I remember 5 bue he faid,
that //sedbnine was placed there by his Appoint-
ment.

Mr. Raly. For what Defign ?

Feth, With an Intent to murder him.  When
[Voodburne iruck lim, Ceke faid, he went away
immediatcly,

Mr., Raly. What have you heard oodburne fay
concerntng this Fadt ?

Weth, Ihave heard T osdburne fay, that he and
Coke had Jain in waie feveral Times, and at feveral
Places to murder Mr. Crifpe.

Mr. Raby. Did I6odbuine give you any Account
what he did at this Time to Mr. Crifpe ?

Weth. Yes he did; he faid that he Gruck
him a Blow with bis Hool, and that not quite
ttriking him down, he gave him a fecond Blow
which did 5 and that Crifpe, as he was falling,
(who was never ufed to fwear) cried out, God
damn hims and that then it went to his very
Fleart to think that he fhould kill a Man with an
Oath in his Mouth.

Mr. Raly, Did he fay he gave him feveral
Blows ?

Weth, He faid he gave him feveral Blows,
and that he thought he was dead,

Mr. Lee. Call Robert Moon (who appeared,
and was fworn.) What did you know of this
Matter ?

Moon, When 1 heard what happened to Crifpe,
I fud, I knew the Perfon who did it, or the Per-
fon who employed him to do it; and the Reafon
was, becaule three Years, or three Years and g
halt ago, Mr. Coke fent for me, and faid to me,
at firft T thought it to be in a jefting Way, that
he wifh’d Mr., Crifpe out of the World, he was 2
good for nothing Fellow 5 his Wife had a Trick
of playing away his Eftate, and he wifh’d fome-
body would knock him on the Head. Sir, faid
I to him, what Advantagc would that be to you ?

e fhook his Head, and faid, a very cood Iiftate.
Sad I, I thought Crifpe had but a fmall Eftate,
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Yes, faid he, a very good one.  ‘Then I began
to think there was fomething in it. After fome
heele time, faid he, I do not value ten or twenty
Guineas to knock him on the Head, Then I be-
gan a lictle to reflect that he thould have fuch an
Opmion of me, that I thould be fuch a Sort of 2
Perfon,

Mr, Lee. What then did you fay to him ?

Mogn. 1 rold him, that I would not kill the
greatelt Villain in the World for ten fuch Towns
as Buiy.

Mr. Lee. What did he fay alterwards ?

Meon. 1 do not remembur, I have forgot if
there was any thing clfe.

Mr, Lee. How came you to remember this ?

Moon. When 1 heard of this Fa®t committed
on Mr. Crifpe, then it came {refh into my Me-
mory.

Ser). Selly, Call Fobi Carter 5 (who appearcd,
and was foorn.)  What T'rade are you of 3

Carrer. A Black{mith.

Serj, Svlly, Did Ceke at any time fend 7750
burne for you, and what paft thercon 2

Carter. On the Friday before Nesww-2ears-Day
lalt, which was on a Mondov, Mr. Ceke fent
Hoodburie to me, who told me his Mafter C.ke
wanted to {peak with me.

Sery. Selby. Did you go?

Carter. Yes, 1 went to his Houfe, and he cr-
dered me to come up to him in his Chamlber.
When I came up, be told me that he wanted 2
good flrong Horfe to carry his Weighr, T told
him I did not know of any one then 3 but when
I did, I would let him know.  Upon that he faid,
by God, how do you go on, Boy? I hear you
have loft moft of your Bufinels, you have gor
no Iron nor Coals, and you are afraid of 0 Goul 3
I have a Thing now in Agitation thar will make
a Man of you as long as you live, I uid I fhould
be very gld of that,  Said he, can you keepa

ceret? Yes, faid I, as well as any one to ferve
mylelf and my Iriend.  Said he can you keep
one of the bigeeft Scerets in the World 2 1 eold
him, as well as any body.  Said he, you arg
pretty much in Debr, and if you will ferve mie
i this, T can make a Man of you as long as you
hve : Do you think you could cut five or fix
Men’s Head’s off without Scruple of Conlfcience ?
Ieold hun, No 5 it was too much for a Man’s
Conicience to bear.  Suid he, what, a Scruple of
Confcience to do fuch a Thing as that? Thore
are thole above who have done teu times wariv,
I fuppole, Sir, faid I, you mean the South-S:e
Gentlemen. Yes, faid he, fo I'do s they have
rutned Familics, and beggard Gendemen @ To
cut Men’s Heads off 1s buz a Trifle to them. Said
I, Mr. Cole, I belicve you {peak only in Joie,
by way of Marnment.  Said he, what do you
think I fent for you by way of Joke? T told him
I could not do any fuch Thing. Then, fiid he,
do you think you can cut off one Man’s IHead
without Scruple of Conlcience ? 1 told him, No.
Then, faid he, if you can’t cut off a Man’s
Head, and lay it down upon the Table before
e, you are not for my Turn: On that he
fetched a Bottle of Brandy, and gave me a Glafs:
or two, and then faid to me, Carter, 1 would
have you go home, and confider of it for two or
three Days, and if you can cut off a Man’s Head
without Scruple of Conftience,. you fhall have
Plenty of Gold and Silver, and any thing elfe you

alk.  liold him, I needed no Confideration, for I
could
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~ cdoit. ‘Then, faid he, fend Foodburie
E{? ﬁ.ﬂo Andas I wcn; out, I faw Weodbuine at

the Door, and lent him_in {0 Mr.' Ca/cr;'._

Serj. Selty. Did he fay any thing clle to you,
or any thing about My, Crifpe? L -

Carter. 1 live in a Houfe of Mr. Crifpe’s, and
Mt., Coke had been formerly his Steward, and
Woodburie aGed under him.  And Mr. Cuke fud,
thar he heard my Houfe was out of Repair, that
- would be his after Mr. Crifpe, and wﬁhc*ther I
(hould not like it better for lum to keep it in Re-
pair, as he had done before.

Serj. Selby. 1 think, my Lord, we have done
with our Evidence, and have fufficiently proved
Mr. Coke and ¥oodbnrne to be guilty not only
within the Intention, but the Letter of the Statgm
of the 22d of Car. 11. upon which they ftand 1n-
didted. We have proved the Malice premedi-
tated and fore-thought, the Intention to mam
and disfigure, by flitting the Nofe (for Mens In-
tentions muit be conflrued by their Actions) and
the maiming and disfiguring accordingly ; and
that Mr. Qoke was privy to, and the Aider and
Aboteer of the Offence : And  thercfore, Gentle-
men of the Jury, we can’t doubt but that you
will find them both guiley 5 and that your Ver-
dict and their Conviction will be with the Sulirage
of all Mankind.

Mr. Raly. My Lord, having gone through
our Evidence, you will now permit me to make
fome few Obfervations upon what has been offer’d,
and from which we humbly apprehend 1t will moft
clearly appear, that we have fully prov’d and
made out every thing neceffuy to mamtain this
Indictment,

My Lord, it muflt be agreed, that this is an
Offence created by a particular At of Parliament,
ulually calbd Sir Fobr Coventiy’s Ak, made on
the Occafion of the like barbarous Ulage he met
with, to pumfh that Offence, and to prevent the
fike for the future : And I allo agree, that the
Prifoners muft appear to be guilty of thofe very
“acts, which by that A&t are made Felony, or other-
wile they cannot be punifhed by that Law, But
we humbly apprehend, that when that Law, and
the Evidence which has been given againft the
Prifoners are confidered, they will appear to be
auilty within the exprefs Words of that Law ;
tor which End I beg leave to mention that A&,
which 15 the 22 and 23 Car. II. cep. 1. The
Words are thefe. ¢ That if any Perfon or Per-
““ fons, on Purpofe, and of Malice fore-thought,
and by lyinz in wait, fhall unlawfully cut or
difable the Tongue, put out an Eye, (it the
Nole, &e, with an Intention in {o doing to
maim or disfgure, in any the Manuocrs before-
mentioned, the Perfon or Perfons fo offending,
thetr Counfellors, Aiders, and Abzttors (know-
ing of and privy to the Ofience aforefaid) fhall
“ be Felous, &¢?

From this Clwfe it appears the Offence muft
be done s

1. Of Malice fore-thought,

2. By lying in wait.

3. By Mitting the Nofe, .

4. With an [ntention to maim or disfigure.

And we humbly fubmit ie, that from the Evi-
:dence which has been atven agunft the Prifoners,
It {llof’c Elainly appears, that the Defendants are
gty of this Offence in every Circumftance de-
fcribed by this A& of Parliament.

L, For certainly there cannot be the leaft Que-
You, VL
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ftion, but ‘that this was done of Mulice forz:
thought, when 1t appears from the Evidence to
have been under Confideration and premeditated
for three Years and an half: And Mr, Goke had
tried fevesal.Perfons, before he could fnd any
fo hardy as to exccute his Bale Purpofe, or com-
ply with fo mhuman an Awempr: And there-
fore we apprehend there cannot be any Colour, to
fay, this was not of Malice fore-thoughe,

2. And that this Ofience was alfo done with
lying in wait 15 as clear: Ior does it not fully
appear upon the Kvidence of Mr. Crifps; that
when he came out of Mr. Cele’s Houfe, Mr, Coke
oave o Whittle or Signal? Tn vain had Mr, Coke
oiven that Signal, 1f no Perion bad been in wait-
ing to have heard 1¢: To what end had that Sig-
nal been given, it Mr, Cole had not known thore
was fome Perlon to have heard 16?2 Iv appears
planly Woodburie came upon the Signal givens
and what enfued you have heard, I need not re-
[t

3. The third Thing made mawerial by this Act,
15, That the Nefe foould be flits and that the Nofe
was {lit appears from the Surscon’s Lvidence,
who has given a very particular Account of the
feven Wounds Mr., Crijpe received 1o his Face
and Head: And he fays, the Nofe (the Noitril)
was cut tnrough,

1. Wheather the ether Circumftance, that this
was done with an Intent to maim and dishgure,
does {ufhiciently appear, or not, 15 the only Ques
ftion that remains: And we fubmit it to your
Confideration, as that which 15 very clear from
this Lvidence,

Mens Aés are the beflt Interpreters of their Ina
tents: If a Man kills another without Provoca-
tion, tho’ no exprels Malice or malicious Intent
appears, yet the very A& of the Party has al-
ways been taken to be a fufficient Preof of his
Intent and Malice fore-thought.,  The Intent i3
latene in the Mind, and can fcldom be known
otherwife than by the A& which 1s dene: And
as there the malicious Intent is colleCled from the
A& of the Party, fo here ’os as reafonabic to
collet his Intent to disfigure from the Act which
is done, the maiming and dishguring NMr, Crifpe ;s
and the very Manner of doing it {paks it.

Whoever looks uron this Gentleman (M.
Crifpe) fees too plainly how much he is distigur’d:
And could a Man cut another feven Times on
the Head and Face with this Iron Bill, with this
Weapon, without disfiguring him? Is it to be
imagined ? “And when he has done the very A,
when he has disfigured him, fhall he fay, he had
no fuch Intent? The A& done, and the Manner
of doing it, fpeak it too plainly. *Tis confels’d
the Intent was to murdér; this s what both the
Prifoners admit to be the Eod defign’d; bue did
they not alfo mtend the Means? It would be in
valn to intend the End, and repeét the Means 1o
cffect 1t: The Means chofen to cficct it have ap-
pear’d to be to cut him to death, by ftriking him
with a Bill on the Head and Face: Is it pofiible
to expect to cut him to Death on the Face with
the Weapon produced, and not to disfigure him ¢
This is the A& Woodburne has doney, and Coke
was prefent when Peoddurne {truck, even when
he did this Fa&, and Coke was a Couniellor,
Aider and Abettor; he was prefent, and, in the
Words of the A& of Parliament, knowing of
the Offence.  And therefore upon this Evidence

we fubmit-it, whether we have not given- Satil-

Fi faction
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faltion to the Coutt and Jury, that the Prifoners

e puilty. | | _
i Tgf;lis 1); not a Profecution of the Party iryured,
arifing from Revenge or Refentment, but 1s car-
ried on by the Public, by the Crown, for the
fake only of Public Juftice, that by the Punifh-
ment of this Offence, the Subjeéts may have that
ProteCtion they ought to have by a due Exccu-
tion of the Laws: And all we pray is, that the
Jury will give fuch a Verdict as is agreeable to
Juftice.

L. ©. Fust. Weodburne, what have you to fay
for yourfelf?

Woedbrne, May 1t pleafe your Honour, my
Lord, the firt Time that Cofe began with me
abour this Matter was on a FFednefday in laft Bar-
ley-Harveft, He fent for me to mend his Copper,
and after I had done it, he bid me go to the further
End of the Mill-Lane, and there he muit {peak
with me, and which came firft fhould ftay for the
other. T was there before him; when he came
he was on Horfe-back, and his Horfe kick’d about
in a forious Manner, that the People took notice
of it When they were gone, he told me, that
he had a Thing for me to do, but not to be done
prefently, and that if I did it I fhould want for
nothing. I afk’d him what it was. He faid
about Mr. Crifpe, to fet him afide, that 15, to
kill him : But he faid, it was not to be done pre-
fently: So he put his Hand in his Pocket and
gave me Eighteen Pence. I told him, I never
did fuch a Thing in my Life; I could not do it.
Said he, it is not to be done prefently, we have
Time to confider. A while after he fent for me
again, and alk’d me, whether I had confider’d of it.
I told him, I could not do it, Said he, we muft
fet Crifpe alide; for Mrs. Crifpe hath got a Trick
to play; fhe will make away what there 1s from
me and my Child, I faid, I never did any {uch
Thing; I could notdo it, and defired him to for-
bear. I went away and left him in his Chamber,
Within a while after he came to my Houfe s fad
he, fobn, what is the Reafon you can’t do this
for me? Said I, I cannot do 1t. Said he, what
fignifies it, I would do it for you. I faid, I could
not do it. 'Then he went away very unealy, and
in a Week or Fortnight fent for me again to his
Chamber, and there wasat me again, [ told him
I could do no fuch Work. Said he, why can’c
you do this Work? I have been a good Mafter
to you, 1 made myfelf look little to bail you when
you were in Goal. I turned about and cried.
Sud he, what makes you cry? Your crying fig-
nifics nothing? the Money that T {hail give you
will do you and vour Family a Kindnefs, Said
I, I can do no fuch thing., Said he, it fignifics
no more the killing of him, than to kill a Dog,
for they do no good with what they have. Yes,
faid I, Mr, Crifpe is a very good Mafter; I
work’d for him and his Father before him; And
fo I went away, Afterwards my Wife died three
Days before Gunpowder-Treafon latt: She was bu-
ricd on that Day, and being very poory I fent
my Daughter to defire a little Money of him to
have the Bell toll’d for my Wife ; but he fent me
none. My Wife was buried on a Suwday, then
on the Monday he fent his Boy for me; I went
down to him, and when I came, I fell a weep-
ing for the Lofs of my Wife, and having ten
Children, Said he, what makes you cry? You
mult pull up a good Heart; tho’ your Wife be
dead, you may have Friends; here is that which

will do you a Kindnefs heteafter, Said I, I am
very forry for the Lofs of tny Wife, -Said he,
what fignifies that? She was carricd well into the
Chutch, and 1s, no doubt, happys fhe is gone
before yous we muft all go in our Time: I was
a Friend to you in her Illnefss I fent her a good
Dottor at my own Charge: This twenty Pounds
that I will give you will be a brave Eftate for
you,

L. C. ¥ut. What were you to have this twenty
Pounds for ?

Woodburne, Tt was to kill Mr. Crifpe; he told
me that I muft fer afide Mr. Crifpe; he offer’d
me twenty Pounds to do it but I then refus’d it.

On Monday, Newsyear’s-day in the Morning,

Coke fent his Boy for me to come to him; and
between eight and nine in the Morning I went to
him. He was 1n his green Room. Now, faid he,
Fobn, we fhall have the faireft Opportunity to
kill Mr. Crifpe. I told him, I was loth to do it
it was very cold, and I had an Ague, Said he,
I will give you that which fhall warm you, He
went to his Clofet, and gave me out of the Bottle
that he ufed to carry in his Pocket, half a Pint of
Brandy, and told me, thar happen how it will I
muft not come near his Houfe any more that
Day, left afterwards there fhould be fome Sulpi-
cions but fad he, whether Ague or not, you
muft be at Mr. Murrice’s Porch, which is in the
Church-yard, about eight o’Clock in the Even-
ing. I went there between eight and nine ; about
nine Coke came out, and gave me a Whiftle: On
that I went up to htm; he told me, Mr. Crifpe
was very Jolly, and he believed it would be late
before he came out. I told him, I did not care
to ftay.  Said he, you muft ftay now; this is the
Time that will do it, [ ftaid till ten o’Clock ;
then he came to me again in Mr. Morrice’s Porch,
and told me, that he believed Crifpe would not
go till eleven o’Clock; but the later the better.
Then he went from me againy and a little Time
after ten Goke and Crifpe came out together, and
on Coke’s Whiftling I came up to them; Crifpe
was then before; and coming to get againft the
Wall I came up to Coke; he bid me have a
care not to hit him inftead of Crifpe, being very
dark § fo he took me by the Sleeve to lead me up
to Crifpe; and faid to Crifpe, Brother, ftand fills
on that I hit him two Strokes with my Hook
tho’ I never heard him fwear before, yet he now
jwore, God damn him: On that Coke faid, what!
doth he f{wear? Secure him, down with him.
He ftood by him till I gave him feveral Blows,
and then he went away.  Coke defired me to take
away his Watch; for, faith he, as to his Money,
he don’t carry above haif a Crown or three Shil-
lings m his Pocket s and when I go to Londos, 1
will fell the Waech for you.
L. C. Fust, What Woodburne faith againft Coke,
1s no Kvidence agrinft Coke, and fhould not have
been mentioned by him; but what he faith re-
lating to himfelf before the Fa&, is fo twifted
with Coke, that without the Whole it is not {o in-
teligible as to himfelf. However, the Jury are
to take notice, that what B oodburne faith, is only
Evidence againft himfelf, and not againft Mr.
Coke.

L. C. Fut. After you had given him thofe
feveral Blows with your Hook, what did you
next ?

Woodbttrne, 1 began unmediately to refle® on
what I had done, and went away forthwith to my

owihn
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own Houfe, where I was about to take a Line

to hang my felf. .
: I;m(gI j‘{;ﬂ Have you any Witnefles; or any

body to Ipeak for you ¢
0 Hyfaadhg’ﬂa’. My Lord, here are my two Daugh-
rors in the Court s [ defire your Lordfhip would

be pleafed to hear them, Am Woeodburie and
Sarab Woeodburne 3 who being called, appeared,
and were {wortn.

L. C. Fuft. What fay you, Aun Woodbtrite ?

e Woodbuine. On the Wednefday before New-
Fear's-Day Coke fent for my Father by his Boy ;
T told the Boy my Father was in Bed, and fick
of an Ague, and could not come. ‘The Boy
came again, and faid, my Father muft by all
Means come 3 but he would not then go, but he
went to him on New-2zar’s-Day in the Morning,
and came Home again.  About five or fix a-
Clock in the Evening, my Father went out with
a2 Hook in his Hand; and he faid, he thould not
be at home till eleven or twelve at Night; and
if any body came for him, he bid us not take
any Notice but that he was at home. We
thought he took the Hook to cur fome Wood
with,

L. C. Fuft. Haveyouany thing more to fay ?

A Weodburne, When my Mother died, 1
went to Mr. Coke’s to borrow five Shillings of
him, to have the great Bell toll for my Mo-
ther, and told him, that my Father would pay
him again. He faid, What fignified the ring-
ing out of the great Bell ? her Soul would be
never the better for ity but if he will fatisfy me
in my Requeft, he fhall have five times five Shil-
lings;

i.c Fuft. What fay you, Sarab Woodburie ¢

Sarab Weodburire. Coke did frequently fend for
tny Father at all times, both of Day and Night;
and he would often come to my Father, and
when he came, they would go out, and walk
down the Back-fide, and talk together. After
this Falt was done, Coke fent his Boy for my
Father, and the Boy faid, they muft not go to-
cether 5 for if they did, People would take No-
tice of them,

L. C. Fuft. Woodburne, have you any thing
more to fay ¢

IPoodburne,  This Day nine Weeks, which was
a2 Week after the Fa&t committed, Coke fent
tor me, and {aid, Febir, T wifh you would have
aone the thing I ordered you; but you have been
before Alderman #right and the Recorder, and
have told your Story well; but hold you faft,
they will examine you again 3 I fhall———nn

L. C. fust. This is {fubfequent to the Fact, and
is not Lividence againlt Cole. If you WWoodburue
have done, then Mr, Cote what have you to fay
tor your felf ?

Coke. May 1t pleafe your Lordthip, I am much
afham’d, and very unable to defend myfelf 5 I
am afham’d to think I fhould be concerned in fo
hetnous a Crime againft Mr. Crifpe’s Life; Iam
even confounded at it 3 ic is indeed a very great
Crime, and I know not what to fay for myfelf:
As for Woodburie, he hath affered againft me
feveral things that are falfe,

L.C. Fust, 1 have told the Jury, that what
he hath faid is no Evidence againtt you.

Coke. When T firft fpoke of this Matter to
Waodburise, he faid, he fhould value it no more
than tae cutting off the Head of a Dog, 1 did,
indeed, go out with Mr. Crifpe that Night; bu
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[ was not near him when #oodburne Qruck him;
but retreated to my own Houfe in a Moment.
My Lord, I am very fenfible thata Point of
Law may arife on the Statute whereon [ am -
dicted.

L.C. Tut. Whereon?

Coke. With refpeét to my Intention.

L. C. Fuft. Your Intention s Matter of Fadt;
and muft be tried by the Jury, whether your
Intent was to main and disfigure 5 this doth not
feem to me tobe a Pomnt of Law; if there be
any Point of Law that {hall arife, you fhall have
Counfel to fpeak to it; but whether you flic M,
Crifpe’s Nofe with an Intention to disligure him,
1s a Matter of Fadt,

Coxe. My Intent was to kil Mr. Ciifpe, and
not to mam or dishigure him.

L. C. Fuff. But that is the Queftion the Jury
arc to try, whether you did not of Malice flit hus
Nofe, with an Intent to disligure him. If the
Jury do not find that you fo did, you muft be
acquitted on this Indictment.  Syppofing your
Dcfign was to kill, yer your Defign might be
likewife to maim s and chis the Jury muft try ;
this 1s Matter of Fa&t for their Confideration,

Coke. Tlis isa very penal Statute, and 1 dm
unable to plead my own Caule 5 I beg your
Lordfhip to aflign me Counlel.

L. C. “fuff. 1f any Point of Law doth arife
upon the Statute, you fhall have Counfels but as
yet there is nothing but Matter of Iat 5 whe-
ther the Fact proved doth fupport the Charge in
the Indiétments or in other Words, whether the
Evidence be fufficient to make good the Charge ;
this muft be left to the Jury; I will fate the
Fact to them, and they are on their Oaths to give
in their Verdict.

Coke. ‘This is a very penal Statute, and I can-
not argue it for myfelfs I hope your Lordfthip
will affign me Counfel ; thisisthe firft IndiCtment
that ever was upon this Statute,

L. C. Fuf. What do the King's Counfel fay
to1t?

Serj. Selby. After fo full an Anfwer as your
Lordfhip has given, I think it but vain to fay
any thing ; I always thought that no Mattet of
Law could arife upon this Fa&t and Indictment s
for Woodburne did the Fa& of Malice fores
thought, by lying in wait, and with an Intentis
on to maim 3 Mr. Coke was aiding; abetting, and
privy to the Fact ¢ Therefore, though 1t was an
Intent to kill, it muit be to maim alfo; he could
not intend to kill him with fuch an Inftrument
without intending to maimhim firft ; and there-
fore, if there were two Intentions and but one
executed, there 1s no Pretence to fay, that whart
was executed was not intended, My, Coke fays;
that never was any Indi¢tment before upon this
Statute 3 1f not, 1t muft be becaufe no Man be-
fore ever theught of being guilty of fo horrid an
Action.

L. C. Fut. If any Point in Law doth arife you
fhall have Counel ; but the Faét muft be agreed
and ftated, before the Law can come in debate.
You fay, your Intent was only to murder; but
that is not yet agreed or found to be the Falt s
It is the Point now in Trial, whether you did it
not with an Intention to maim or disfigure; and
according as thac Intention {hall appear to the
Tary, fo will they cither acquit or convitt you ;
therefore if you have any thing more to fay, I

defire you to go on;
Ffa (oke,
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Cote. T fibmit to your Lorafhip’s Judge-
ment. o

L. C. F4f. Gentlemen of the Jury, this s an

indi@ment of the Prifoners at the Bar, fobe
1Yoodbuine and  Arundel Coke, for Felony, by ly-
ing in wait, and purpofely and malictoufly flir-
ting the Nofe of Edward Crifpe, with Intention,
in fo doing, to maim or distigure the fud L
ward Crifpe.  Jobn Woodbuiiic is indicted for Lie
principal Actor, or the Perfon who did the Iact 5
and Arundel Coke is indicted for bemg  prelent,
aiding and abetting. "This IndiGtmeat is founded
on a Statute made i the two and twentieth Year
of King Charles the Sccond, intitled, A A to
pircvent malicions maiming and <wounding 3 whereby
it is enaded, That if any Perfon or Perlons,
from and after the twenty fourth Day of Fune,
in the Year of our Lord 1671, on Purpolfe, and
of Malice fore-thought, and by lying 1n war,
fhould unlawfully cut out, or difable the Tongue,
putout an Lye, flit the Nofe, cut ofl a Nole or
Lip, or difable any Limb or Muember of any
Subjet of his Mujelty, with Intention in fo do-
ing to maim or disfigure, in any the Manncrs
before-mentioned, fuch his Majefty’s Subject, that
then, and inevery fuch Cafe, the Perfon or Por-
fons fo offending, their Counfellors, Aiders and
Abettors (knowing of, and privy to the Offence,
as aforefard) fhall be, and are thereby declared
to be Felons, and fhall fuffer as in Cakes of
Felony, without Bencfit of the Clergy.  Now
the Queftion on this Indictment is, whether Fobis
Heodburne did on Purpofe, and of Mulice fore-
thought, and by lying in wair, unlwtully flit
the Nofe of Edzward Crifpe, with an Intention to
maim or dishgure him therein ? And, whether
drundel Coke was felonioufly prefent at the Fadt,
aiding and abetting /7sedbrrne in the Comim:fiion
and perpetration of 1t? To make out this Mae-
ter feveral Witneflos have been calledy  the Grft
Witnels was Edzward C. e himfelf; who informs
you, that rundel Coke married his Sifter, and
Mr, Brown, Coke’s Siftery and that laft New-
yeer’s-dgy they were wvited to fup at Mr. Coke’s s
and that before Supper Mr. Coke propofed to go
to Mrs. Monke’s; and that after Supper, about
ten a-clock at Night, Mr., Csdz called M.
Crijpe out of the Parlour to go to this Mrs.
Monke’s 5 and that when they had walked three
or tour Turns before the Houfe where Mrs.
Meuke dwelt, Coke ftood hill, and made a Noife
Jike a hollowing, which made Mr. Crifpe afraid,
being dark, fo he made toward the Wall 5 but
in a quarter of a Minute’s time a Man came  and
knocked him down : Who that Man was, nor
what was then turther done to him, he could not
then tell, becaule by the Blow he loft his Senfes
for lome time 5 but afterwards he got up again,
and rerurned to Mr., "Coke’s Houfe, from whence
he came, but n a fad Condition, much wounded
and bloody, where Mr, Stergeon the Surgeon
came to him, frem whom you have the Particu-
lavs of his Cale.  1le fays, that Coke was clofe
by him when he was knocked down 5 but did
not hear Coke fay any thing. He alfo fays, that
upon his Death one hundred Pounds per A
would have oone to Coke’s Wite, as one of his
Sitters and Co-heir,

The next Witaefs 1s Mr.” Brows, who married
Coke’s Sifler 5 and he fays, that he, his Wife and
Daughter were mvited to fup at Mr, Céoke’s the
Lvening of New-year’s-day 5 that he came about

fix a-clock, and found Mr, Coke and Mr. Crijpe
drinking a Glafs of Wine in the Parlour before
Supper 5 that he fat down and drank with them
till Supper s that after Supper they three came
into the Parlour again, and fome tume atter Coke
went out ol the Room, and then came back a-
ouin, and calied Mr. Crifpe out of the Room,
who followed him 3 that Coke returned again n
about ten Minutes, and feemed to be our of
Breath, as if he had been walking fafter than
ordinary 3 that Coke’s oufe 1s diftant from the
Church-yard about twice the Jength of the Shire-
houfe 5 that Coke, after he came 1, drank 2
Glafs of Wine; and that Biewn alked Code what
was become of Mr. Crifpe 5 and that Coke faid,
he believed he was gone home in the Dark 3 and
that in about two or three Minutes atter Mr.
Crifpe came 1n much wounded and bloody ; and
that it was about half an Hour between the
Time of Mr. Crifpe’s going out and returning
1@,

Mr. Strgeon the Surgeon fwears, that beine
fent for, he came to Mr, Crifpe about cleven
a-Clock thut Night 5 that he had loft a great deal
of Blood, and was very much wounded ;3 and thae
in the whole he had recaived feven diftiné Wounds,
which he apprehends were by o many  feveral

tows.  Fle hath given youa particular Deferip-
tion of the feveral Wounds 5 the fecond Wound
1s that which 1s alledecd to be within this Statute,
He tells you, Thar this Wound divided the
right fide of the Noflril 3 and that though the
Idge of the Nofe was not cut through, yet it
was cut through i another Place 5 the Nofe was
flity there was a Cut from without into the No-
firil 5 indeed the Slit was not very areat, for he
fewed it up with one Stitch 5 but he is fure chat a
Sht there was, and you have feen Mr, Crifpe’s
Nofe. Now the flittng of the Nofe is one of
the particular Facts mentioned in the Statute.

Mr. Villet the Conftable fwears, That he was
with Weodburire after his Commitnment, and that
he told him, he was concerned in the WOUNGIngG
Mr. Crifpe 5 that he had been there waiting for
that Purpofe ;5 and that when Cofe whillld to
him, he went up and made the Affault upon
Mer. Crifpe with an Hook or Bill; that was new-
around for that purpofe, and directed him where
to find 1t at hus Houfe, which he accordingly did,
and brought 1t to [Fecdburie, who futd that was
the Hook 5 and the [Hook hath been now pre-
duced before you, and you have feen it.

The next Witnels 1s Mr, Wetherell the Goaler,
who fwears, That the Day after Coke was com-
mitted to his Cuftody, Cste fent for him up into
his Chamber, and told him, That he and 77eod-
buine had had a Defign to murder Mr. Crifpe,
and had ateempred 1t feveral times, and defired
him to go and fecure Hoodburne, which he ac-
cordingly did. Tde hath given you an Account
how and 1 what manner he lccured him 5 and he
fwears morcover, that Coke told him feveral times
that he had a Defign to murder Crifpe, and that
he employed 7Voodburne, and delivered Crifpe into
his Hands 5 that 27eodburne did it with an Hook,
and that he bad Weodduine to cut his Windpipe 3
and that if Veodburnz had not been a Cow-
hearted Dog, he would have fo done, and fecured
Crifpe from telling Tales,  Wetherell likewife
fwears, that Coke told him, that he called Crifpe
out of his Houfe, went into the Church-yard
with him, and there delivered him into #sod-

burne's
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barnes Handss and he farther fwears, as to
Woodburne. That 1Facdburie own’d that he and
Coke had Jain in waic feveral Times, and at feve-
1‘.11 PI aces, to nmrc_l;:r l\’II'. .Ci'fjjlf:';, ﬂnd as o thIS
particular Fact, he gave him this Account; That
he ftruck him a Blow with a Hook; and that
not quite (lriking lim down, he gave hif'ﬂ a fe-
cond Blow; and that as Crifpe was falling, he
cried out, God damn him; and that then 1t
griev’d him to kill a Man with an QOath in his
iMouth.

Robert Moon fwears; That when he heard what
was befallen Mr. Crifpe, hefaid; that he knew
the Perfon that did the Faét, or him who em-
ploy’d the Perfon 3 and the Reafon was, becaule
about three Years and a half before Mr. Coke
fent for him, and told him, That he with’d Mr.
Ciijpe out of the World, and that fome body
would knock him on the Head ; and that when
he ask’d him what Advantage that would be to
him? He rephed, A very sood Lflate; and af-
eerwards told him, he did not value ten or twenty
Guineas to knock hint in the Head: This made
Rz refleé upon himfclf, and was concerned
that he fhould have fuch an Opinion of him, and
thereon told him,  that he would not kill the
orcatett V dlain in the World for ten luch Towns
s Jy,

Yohiy Cuiter fwears, That on Iiday before
Newe-vear’s-dey Tafty Coke fent Weodburne to him,
to tell him that his Mafler Coke wanted to fpeak
with him; that thercon he went to his Houfe,
and was ordered to come up to him 1 his Cham-
ber, which he did 3 and there Coke firft enquired,
whether he ‘could heip him to a good ftrong
Horle? And then told him, that he heard he had
Ioft much of his Bufinets; he had no Iron, nor
Coal; and that he had a thing in Aguation that
would make a Man of him as long as he lived s
and thereon afk’d him, whether he could keep a
Sceret, and of one of the biggelt Secrets in the
World? And upon his telling him that he could,
he afk’d hun whether he could cut five or fix
Mens Hends off without Scruple of Confcience 2
And when he told him that that was too much
tor a Man’s Confcience to bear, he told him,
there were thofe above meaning the Sonth-Sea
Gentlemen, who had done ten rimes worfe, ruin’d
Familtes, and begoar’d Gentlemen; and that to
cut Mens Heads off was buta Trifle to them,
That hereon Carter told him, he believed he
ipoke only n Joke, and by way of Murriment ;
but Cote afk’d him, Whether he thought he fent
for him only by way of Joke ? And then afk’d
him, whether he could cat off one’s Man’s Head
without Scruple of Confcience? And when Cai-
ter told him, No: Then Coke told him, if he
could not cur off a Man's Head, and lay it
down on a Table before him, he was not for
his Turn 3 and then gave him a Glas of Brandy,
and bid him confider of it for a Day or two, and
it he could cut off a Man’s Head without Scru-
ple of Conftience, he fhould have plenty of Gold
and Silver, and any thing elfe he fhould afk :
Whereto Carser replying, that he needed no Con-
fideration, he could not do it; then he bid him
ferd Hoodbuine to him, which he did:

In all this. difcourfe between Caiter and Coke
I donot find that Crifpe was the Perfon named
on whom this Outrage fhould be committed 5 but
Carter who 1sa Tenantof a Houfe of Mr, Crifpe’s,
fays,- That Coke told him he heard the Houfe
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was out of repair; that it would be his after
Mr. Crifpe; and a{k’d him, Whether he would
not like 1t better for Coke to keep it in repair,
as he had done before, whillt he was Crifpe’s
Steward ?

This 1s the Subftance of the Evidence given
againfl the Prifoners at the Bar, to prove that
they malicioully, and by lying in wait, have flit
Mr. Crifpe’s Nole, withan Intent to dishgure him
therein. ,

Woodinine doth not deny the general Fadt,
that 1s, the defigned lying i wait to affaulc Mr.
Crifpe, nor the cutting or knocking him down
with his Hook 3 his Confeffion is not Evidence
agunit Qoke, but it 15 againft himfelf; and you
hear what he hath own’d; that laft Barley-Har-
velt Cofe fent for him to mend his Copper, and
then ordered him to meec him at another Place,
which was accordingly done; where Cofe told
him, That he had a thing for him to do, but it
was not to be done prefently ; and if he would
do it, he fhould want for ncthing. And when
he afk’d him what it was? He faid, To fet
Crifpe alide, that is, to kill him; and Coke gave
him 2ighteen Pence,  That then he told him, he
could not do it; that Coke folicited him feveral
times afterwards o murder Crifpe; the Particu-
lars whereof T do not enumerate, becaufe they
principally relate to Coke, againft whom it is not
lvidence 5 bur yer they fo far relate to J/%od-
burite, asto fhew his Knowledge and Deliberation
in this Mattery therefore to come to the Day
whercon this Fa&t was done, Woodburne faithy
That about cight or nine in the Morning Coke
fent for him, and told him, that that Day they
fhould have the fairelt Opportunity to kill Mr.
Crifpes and it was agreed between them; that
Woodburne thould be 1n the Church-yard, at Mr.
Morrice’s Porch; about eight a-clock in the Even-
g, He accordingly went with his Hedge-
Hook or Bill, which hath been here produced.
Coke came out to him twice by himielf, and the
third time a little afier ten a-clock, Cofe and
Crifpe came out togesher; and then Coke whift-
led, which was the Signal between them s and
thercon Weoaburne came up, and owns, that with
his Hook he cat and knock’d down Crifpe, and
that tho’ he never heard Crifpe fwear belore,
yer that now, as Crifpe was falling, he fwore
God damn him; wheron he gave him thofe fe-
veral other Wounds and Blows that Ciifpe re-
ccived 3 and then refleCling on what he had done,
mmediaely went to s own Houfe, where he
was about to take a Rope to hang himielf.

By this Delence of'P IWoodbuine, you fee thac
he doth not deny the aflanlting and wounding of
Mr. Crifpe; but that that he chiefly infitks on is,
that what he did was by the Solicitation and Pro-
curement of Mr., Coke; which is no Jullification
or Excufe.  FHowever, he hath calPd two Wit-
nefles, Aui and Sarab IVocdburue, his two Daugh-
ters, to prove that Coke did frequently fend for
their Facher, and often came to hini at his own
I-loufe, and would be in private Conference to-
octher, which probably was about this Matter 5

‘but if it were, this only confirms what }/0d-

buris infifts on, that he was follicited and hired
by Coke to do this Fact; which, as I faid, will
neither juftify nor excule him ; for no Man is
to obe}r the unlawiul COI]]II’IIII]L]S, or hearken to
the illegal Advices of any other Perlon whatfo-
ever,

As



222
As for Mr. Coke, that which he principally

ats his Defence upon is, that his Intent was to
Eill and murther Mr. Crifpe, but not to maim
him, or to flit his Nofe, or to disfigure him in
fo doing; and therefore, tho’ in Purfuance and
Execution of the Attempt to murther Mr. Crifpe,
they flit his Nofe, or might thereby dishgure
him, yet that not being their Intention, and De-
fign, he is to be acquitted on this Indi&mr{nr,
wherein the Intenc of the Party is onc of the prin-
cipal Ingredients to make him gwmlty,  This fame
Defence will ferve aifo for Zroodbursne, that they
intended to murther, but not to maim; and if
they did maim, it was with an Intention to kill,
and not to disfigure. Now this Indi¢tment s, as
1 told you, founded on the 22d and 23d Car, 1L
¢. 1. for that on Purpole, of Malice fore-thought,
and by lying in wait, the Prifoners did unlawfully
and felonioufly {liv the Nofe of Edward Crijpe,
with Intention in fo doing to maim or disfisure
him, Fosdburie is charged as the Aftor or
principal Agent, Coke as being prefent, aiding,
and abetting s which, n Point of Law, is the
fame, as to the Guilt and Confcience, both being
in Law Principals.

That this Atteempton Me, Ciifpe was defigned,
malicious, and by lying in wair, the Evidence is
very flrong; there hath baen alfo vary ftrong
Evidence given, that the Nofe of My, Crifpe was
(lit by /7eedbnrae, and that Ceke was prefent on
the fame Delign with 7Feadbuine.

But the Thing chiefly infitted on is, that the
flitting of Mr. Crijp’s Nofe was not with an In-
tention in {0 doing to maim or disfgure him ; and
if 1t were not with chat Intene, then the Prifoners
will not be guilty upon this Indictment.

Now Gentlemen, what the Intent of thefe Per-
fons was 1n fliting Mr. Crifpe’s Nofe, you are to
try ; this 1s & Matter of Fact for your Conlide-
ratlon and Determination @ It is the fime in other
relonies, where the 7 .eent of the Party makes
the Crime.  Burglary 15 breaking open an Houfe
in the Night-time, with an Intent 10 commit a
Felony; tho” no Felony be committed, yet 1f
there Was an Illtl‘.:l][. to doit, 1t is Burglary ; which
Intent s to be tried by the Jury. Larceny, or
Theft, 15 taking away another Man’s Goods,
with an Intent to fteal; if it were without fuch an
Intent, 1t would only be a Trefpafs, and no Lar-
ceny; but whether it were or were not with fuch
an Intent, 15 @ Matter of Fact to be inguired into
and determined by the Jury. Nay, the Inent
is fo neceffury i all Felonics, thata Perfon who
hath no Intent or Defign, as a Madman, Luna-
tick, Infant, & cannot commit Felony for
that very Reafon; becaufe he cannot have any
Intent or Defign in his A&ions. So that in this
Cafe you are to try no other Matter than what
is tried in other Felonies, wiz. The Intent of the
Party.
~ Now how is the Intent of the Party difcovered
in other Cafes? By the Facts themfelves, by the
precedent, concomitant, and fubfequent Circum-
ftances of the Facls, by the Manner of doing, and
the Iike.

There are fome Cafes where an unlawful or fe-
fonious Intent to do one A&, may be carried
over to another Aét, done in Profecution thereofs
and fuch other A& will be Felony, becaufe done
in Profecution of an unlawful or felonious Intent:
As, 1f 2 Man fhoots at 2 wild Fow], wherein no
Man hath any Property, and by fuch fhooting
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happens unawares to Kill a Man ; this Iomicide
s not Felony, butonly a Mifadventure or Chanee-
Medley, becaufe it was an Accident that hap-
pened in the doing of a lawful Act: Bue if this
Man had fhot at a tame Fowl, wherein another
had Property; but not with Intention to tteal ir,
and by fuch fhooting had accidentally Lill'd a
Man, he would then have been guilty of Man-
Naughter, becaufe done in Profecution of an un-
Jawtu] Aétion, wiz. committing a Trefpafs on
another’s Property : But it he had had an Inter-
tion of (tealing this tame Iowl, then fuch acci-
dental killing of a Man would have been Murder,
becaufe done in Profecution of a felonious Intent,
viz, an Intent to fteal.  So a Man of Malice in-
tends to burn one Houfe, i Lixecution thercof
he happens to burn another Houle s this 15 2 ma-
licious and felonious burning of this other Houfe,
becaufe fprung out of a malicious and felonious
Intent.  The like may be mftanced where Poyion
is intended to be gven o one Perfon, and another
takes and cats i, and thereby dies.  And other
Cafes there are of the hike Nature, where Adis
done in Profecution of felontous Intents, partici-
pate of the Nature of therr Oniginal from whence
they fpring.

But now the Inditment on this Statute 15 for
a certain particular Intent; for purpof:ly, mi-
licioufly, and by lying inwait, fhtungMr. Crifpe’s
Nofe, with an Intertion in fo doing to maim or
disfigure: And you are to confider, whether the
Inoredients neceflary to make this a Ielony with-
in the Statute, have been proved o your Sags-
faction, The Faéts nccellary to be proved on
this Indi¢tment are, that on Purpofe, and of Ma-
lice fore-thought, and by lying in wait, then un-
lawfully flit the Nofe of Mr, Crifps, with Inten-
tion in fo doing to maim or dishgure.  As to
the Fact of flittng the Nofe, that 15 direCily and
pofitively fworn: There can be no doubt but
that 1t was an unlawtul {litung.  Then the nexe
Thing for your Confideration will be, whether
this unlawfal flitting was on Purpofe, of Malice
fore-thought, and by lying n wait.  As to this,
a oreat deal of Evidence hath been given; and
what pafy’d before, and at the Time of the Fadt,
will guide you hercin,  And if on 2 Review of
the LEvidence, you {hall be of Opinion, that this
unlawful tlitting of the Nole was on Purpele, o:
Malice fore-thought, and by lying in wait; then
the next Queftion will be, whether this was an
Intention to disfigure? Facls do in fome mealure
cxplam themfelves ; and the Circumitances pre-
ceding and accompanying thofe Facts, and the
Manner of doing them, do many times more fully
cxplain and declare the Intent of the Parry.  The
Prifoner Mr. Coke, (which Defence goes both to
him and [Voodburne) infifts, that their Intention
was to murder, and not to maim; and that if
they did mam or flit the Nofe, 1t was with an
Intention to kill, and not with an Intention to
maim or disfigure.  On the other Side, itis in-
fitted on by the King’s Counfel, that tho” the ul-
timate Intention might be to murder, yet there
might be alfo an Intention to maim and dishigure ;
and tho’ the one did not take effe®, yet the other
might: An Intention to kill, doth not exclude
an [ntention to maim and disfigure,  The Inftra-
ment made vfe of in this Attempt was a Bill or
Hedging-hook, which in its own Nature is proper
for cutting and maiming; and where it doth cut

or maim, doth neceflarily, and by confequence
| dis<
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' . 'The Attempt iﬁtﬁndcd on Mr. C'r{/[ue
?vlisﬁ %gfsiediately to his Petfon, to do him 2 pers
fonal Injury. Befides, the Mannet of doing an
perpetrating this Fa is proper to be conﬁderedr;
That it was done by Violence, and in the darlt,
where the Affailant tould not weil make any Di-
ftin&tion of Blows; but knock’d and cut on any
Part of Mr. Crifpe’s Body, where he gﬂuld, ti}l he
had funk him down, and done to hqn whatever
elie he pleas’d. And if the Intention was to
murder, your are to confider, whether the Means
made ufe of, in order to cffect and accomplifh
that Murder, and the Confequences of thofe
Means, were not in the Intention and Defign of
the Party; and whether every Blow and Cut,
and the Confequences thereof, were not intended,
as well as the End for which it is alledg’d thofe
Blows and Cuts were given.

All thefe feveral Things, which T have men-
tioned, are proper for your Confideration: You
will add to them your own Obfervations; and 1f,
upon the whole, you are fatisfied from the Evi-
dence, that Woodburne did on Purpole, and of
Malice fore-thought, and by lying in wait, un-
fawfully flit the Nofe of Iidward Crifpe, with In-
tention, in fo doing, to maim or dishgure; and
that Arundel Coke was felonioufly prefent at the
Commiflion of this Fa&, and aiding and abetting
therein; then you will find them Guilty: But if
this hath not been prov’d to your Satisfattion,
then you are to acquit them, and find them Not

Guilty.

Then the Fury withdrew to confider of their
Verdicty, and in about balf an Hour returi’d

again,

ClL of the Arr. Gentlemen, anfwer to your
Names,

Here, and fo the vest.

CL. of the Arr. Gentlemen, are you all agreed
on your Verdiét ?

Fury. Yes, |

Cl. of the Arr. Who fhall fay for you?

Fury. Our Foreman,

CL of the Arr. Fobn Woodbonrne, hold up thy
Hands (wbich be did,) Look upon the Prifoner.
How fay you, is Fobi 1Foodburne Guilty of the
Felony whereof he ftands indicted, or Not Guilty ?

Loreman, Guilgy,

Gl of the Arr, What Goods or Chattels, Lands
or ‘Tencments ?

Loreman, None to our Knowlege.

CL of the drr. Aruudel Coke alias Cooke, hold
up thy Hand; (which ke did.) How fay you?
Is drundel Coke alias Cooke, Guilty of the Felony
whereof he ftands indicted, or Not Guilty ?

Foreman, Guilty,

Cl. of the Arr, What Goods or Chattels, Lands
or Tenements?

Foreman. None to our Knowlege ?

Cl. of the Arr. Then hearken to your Verdic,
as the Court hath recorded it. You fay, that
Jobn Woadburne is Guilty of the Felony whereof
Iui ftands indi®ed: You fay, that Arundel Coke
alids C:aaﬁ'rf, 1s Guilty of the Felony whereof he
ftands indifted 3 and’that neither they, nor cither
of them, had any Goods or Chattels, Lands ot
I'enements at the Time of the Felony committed,

or at any Time fince, to your Knowlege. And
to you fay all,

Fury, Yes.
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Mr. Coke. I defite to know of yout Lordthip,
whether the Nofe can be faid to be (lit within the
Meaning of this Stawute, when tlie Edge of it Was
not cut through ? | | o
L. C Fup. It is trie; the Edge of the Nofa
was not flit; but the Cut was athwart the Nofe ;
which Cut feparated the Fleth of the Nofe, and
tut 1t quite through into the Noftril: This I take

to be a Slitting of the Nofe; and the Surgeod
{wore the Nofe was flit.

On Wednefday the 14th of Maich, Johd
Woodburne, Arundel Coke alias Cooke,
and one Edward Shorter, whoe was con-
viited of Burglary, were brought to the
Bar, in order to receive thelr Senténce,
and the Conrt procecded thus.

NLerk of the Ayr. obn Waodburne, hold vy
thy Hand 5 wbich be did.

Thou haft been indicted of Feloi‘ly.-, oi the
otatute; for purpolcly, malicioufly, and by ly-
ing in wait, Hlitting the Nofe of Edward Crifpe,
Gent. with Intention in fo doing, to maim or
disigure him.  Thou haft been thereupon at-
ragned, thou haft pleaded thereunto Not Guilty,
and for thy Trial, thou haft puc thyflf upon
God and thy Countty; which Country hath
found thee Guilty 5 what haft thou to fay for thy
fclf, why the Court fhould not proceed to give
Judgment of Death upon thee, and awatd IExe-
cution according to the Liw?

To which TVoodburne faid nothing.,

Cl. of Arr. drundel Coke alids Cooke, hold up
thy Hand s (which be did.) |

Thou hatt been indicted of Felony, on the Sti-
tute; for being felonioully prefent, aiding and
abetting Fobun Waeodburne, in purpofely, malicie
oully, and by lying in wait, flitting the Nofe of
Edward Crifpe, Gent. with Intention in fo doing;
to maim or disfigure him,  Thou hatt been there-
upon arraigned, thou haft pleaded thereunto Not
Guilty, and for thy Trial thou haft pur thyfelf
upon God and thy Countty; which Country hath
found thee Guilty ; what haft thou to fiy for thy
felf, why the Court fhould not proceed to give
Judgment of Death upon thiee, and award Exe-
cution according to the Law ?

Mr. Coke. Tho’ your Lordthip did not think
it proper Yefterday to affign me Counfel, yet [
hope your Lordfhip will now give me leave to
(peak for myfelf; efpecially fince I am the firft
unhappy Inftance of an Indi@ment on this Statute s
no Indictment, as far as it appears by the Law-
Books, was ever yet founded on this Statute, and
therefore ought to be very well weighed.

L, C. Fust. Call the King’s Counfel, that they
tnay hear what is faid. (Then the King’s Counfel
were fent for, and being corse ;)

L. C. Fust. Mr. Coke, you may now go on
with what you have to offer.

Mr. Cote. My Lord, I was faying, that T am
the firft vnhappy Inftance of an Inditment on
this Statute 3 no Indictment, as far as appears by
the Law-Books, was ever yet founded on this
Statute; and therefore it ought to be very well
weigh'd, efpecially in the firft Inftance to which
it appears to have been ever applied, It is 4 very
penal Statute, and confequently by the known Rule
of Law not to be carried beyond the exprefs Letter

of
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of ity confequently no Crime, of what Nature
or Magpitude foever, can Elll_wnhm th_e Pu]'-
view of it, but fuch as is identically the fame In
every Circumftance with that deferibed by the
Words of the Statute 1tlelf.

The Crime defcrib’d by the Statute 15 the
unlawful cutting out, or difabling the Tougue,
putting out an Eye, flitting the Nole, cutting off
a Nofe or Lip, or difabling any Limb or Memn-
ber, attended with thefe particular  Circun-
ftances:

Firft, On Purpofe and of Malice fore-thought.

Sccondly, By lying in warr. _

Thirdly, With Inwention in fo doing to maim
or disfigare in any of the Manners beforementi-
oned in the Statute.

Thefe Circumftances mult all concur to con-
ftitute that particular Crime deleribed by the
Sratute s and where any of them are wanting, gf
what Magnitade focver the Otience may be, 18
is not the Offence which the Statute has ipe-
cified.

If the firft Circumflance be wanting, no Man
can fay that any Offence, though attended with
the two other, can fall within the Statutes this 1s
fufhciently plain of 1elelf.

As to the fecondy 4 and B, of Malice fore-
thought, appoint and meet to fight a Duel; 4
in the Rencounter runs B into the Eye, and puts
it out; no Body has ever imagined this to be
within the Statute, becaufe the Circumitance of
lying in wait is here wanaing.

As to the third 5 fuppole ./ hies in wait to rob
B, B relifts, and mn the Scuffle 1s wounded, as
the Statutes defcribes, but gets oft.  This 15 a
Cale which very frequently happens, yet no one
ever thoughit 1t'to be within the Statute, nor was
any onc cver indicled for tlis upon it: The only
Reafon of which muft be, becaufe the Intention
was. to rob, and not to maim and dishgure the
Perfon.

In my Cafe, 1f 1t be wken upon the Evidence
of Mr. Crifpe, nothing more appears than the
Affaule 1tlelfs If my Confeflion be read, the ly-
g in watt, and the Malice fore-thought will be
proved 3 but then it will be hkewife proved, that
I had no other Intention but to kill, and had no
other part, but by giving Orders to /7oodbuins
for that Purpofe; and my Confuflion mult be
taken tooether,

Nor 1s 1t an Objection to fay, that the Crime
which is proved by the Evidence is much worfe
than that which' is defcribed by the Statute for
1t 1t 15 worle, then it cannot be the fame,  Even
in Cafes ot Crimes by the comron Law, if up-
on an Indictment for a Crime of an inferior Na.
ture, the Lvidence proves the Fa@ attended with
Circumitances which brings it within th¢ Delerip-
tion of a Crime of a fuperior Nature, the Per-
fon inditted muft be acquitted. At Summer
Aflizes at Dorchefler, Anno 1712, 2 Woman was
mdicted before Mr. Juftice Eyre, for the Mur-
der of another Woman s upon this Fvidence it
appeared, that the Perfon murdered was her
Mittrefs, which made the Crime Petty-Treafon.
‘The Judge direCted this Mateer to be fpecially
found, and upon Conference with all the Judges
it was held, fhe ought to be ‘acquitted upun this
Inditment, as fhe accordingly was; and was af-

terwards indifted’ for Petty-Treafon, and con-.

victed and executed thereupon, o
Where a new Oftence has been created by

Statute, or an 2d one made more penal, the ut-
moft StriGtnzi- has always been us’d to comply
with the Letter of the Statute, whatever Incop.
veniencies might refult from fuch a Reftraint.

As for Example :

By the Statute of the g9 E‘ﬁz. cap. 11, Clergy
is taken away from any Perfon or Perfons who
fhall be convitted of taking any Money, Goods
or Chattels out of any Dwelling-houfe, €, in
the Day time, to the Value of five Shillinas.
One Lvens and one Fiieh were indiGted on this
Statute, 1 Cioke 473. Fvaws and Fiach’s Cafe:
The Cafe was thus upon the Evidence, That
Lvans by a Ladder climbed to the upper Win-
dow of one Audley’s Houwle, and took out thercof
forty Pounds; and that F7ucd ftood upon the
Ladder in view of Ewars, and faw Evous in the
Chamber, and was afli%ing and helping to the
commutting of the Robbery, and took part of
the Money: Upon a {pecial Verdiét it was ad-
Judged, that becaufe Fixeh did not actually enter
the Chamber, and take the Money, though what
he did amounted to a taking by Conftruction of
Law, and wos fuch a wking as made him a
Felons yer the very Letter of all penal Statutes
mult be purfued, and therefore he, if ¢ff, Fiuch,
had his Clergy, and Fuais was hanged,

Numerous Cafes might be put of this kind of
Nicety mn the Conftrution of penal Seatutes.

"To mention but one more: By the Seawute of
1 Edw. 0 cap. 12. Clugy is taken away from
fuch Perfons as fhall b: convitted for the feloni-
ous ftealing of Horles, Geldings or Mares,
So faupuloufly did the Judges adhere to the
Letter of this Law, that there was forced to be
another Statute made, viz. 2 & g Edw. V1. cap.
23. to enalt, That a Perfon convidted for felo-
nioufly ftealing one llorfe, fhould be oufted of
his Clergy ' the fame manner as if he had ftole
two, '

Nor 15 1t in this Cafe enough o fay, the Jury -
are Judges of all this: For as the Evidence now
appears, and 1s admitted, 1t 1s Matter of Law,
how far this Evidence thus admitted on all Hands
s fufficient to fupport this IndiGtment. If it
were In o cvil Cale, the Party might demur to
the Evidence,  But if he is not allowed that Li-
berty in criminal Cafes, it is upon the common
INotion, that the Judges are the Prifoner’s Coun-
lel; and are obliged to determine all the Matters
in Law artfing upon the Evidence, as much as if
the Perfons had demurred to that Evidence.

And, as 1n this Cafe, the Prifoner admits the
Evidence given to be tue, and infifls upon it
that 1t doth not fupport the IndiCtment; and
therefore has a Right to have the Opinion of the
Judges thereupon, as much as if the Lvidence
were ftated at length upon the Record (as it muft
be In the Cafe of a Demurrer to Evidence) and
nothing ought to be left to the Jury, but under
the Judges Direflions as to Point of Law.

In all thefe Cales thercfore, my Lord, it has
been ufual to allow the Fad to be {pecially founds;
which gives the Prifoner the Advantage he might
have had by the Demurrer to the Evidence,

Scr). Selly. My, Lord, I do agree with the
Prifoner at the Bar, that this is a very penal
Statute, and that thefe Fadts muft be made out
to bring his Cafe within the Letter of the Adt,
vz, An Intention or Purpole, of Malice, forc-
thought, to maim or dishgure in fuch a Man-
ner as the Statute deferibes; a lying in wait for

that
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hat Purpofe 3 a maithing; of dishiguring ac-
::;;dinglypg and an abetting and being privy to
thefe Facts : Thefe are all Facts which the  Jury

only could determine, either by pofitive, pre-
fumptive, oOF circumftantial Evidence for no

Man’s Thoughts or Intentions can be otherwife
proved than by his Actions, M ‘
Juftice hath lefe the whole Lvidence of thefe
Fals to the Jury, who by their Verdict have
found all thefe Fadts as Jaid in the Indictment;
2oaintt which nobody can now open his Mouth :
We apprehend therefore that no Matter of Law
hath arifen, and that what hath been infifted on
by the Prifoncr, is befide his Cafe, and needs no
Anfwer, | 1 |

Sery. Bramthwait. My Lord, the ]uyy have
found him Guilty, I apprehend nothing can
properly be alledgﬂ} now by Mr. Coke, that 1s
contrary to the Verdict: If there 1s any Fault in
the Indictment, we are ready to anfwer any Ob-
jections he fhall make againft it. That ht?: do:;s
not pretend to.  What is now offered by him s
aoainft the Verdi@, and contrary to what 1s
f(?und by the Jury. I beg your I_,ordﬂliE’s Leave
to give an Anfwer to the Objections he: 1S pleaﬁ:d
to make againft the Verdict, however improperly
and out of Time made, for the Satisfaction of
himfulf, and of the Perfons here preﬁ:qt. I a-
arce a penal A& {hall not be conftrued by
Fquity, or carried further than the Words or
Letter of the A&, as the Cafes mentioned by
him to prove ; butafhrm, that this prefent Cafe
:s within the Words and Meaning of the A& :
For though the ultimate Intent of Mr, Coke might
be to murder Mr. Crifpe {as by him is alledged
in Excufe of himfelf) all the Means made ufe of
to effect that Intent were alfo on Purpofe, and
fuch Blows could not be given by an Inftrument,
withoot an Intent to maim and dishgure. They
were given by one lying in waiton Purpofe; and
the Fact and Manner of doing the fame fufficient-
ly prove, and area certain and neceffary Indica-
tion of the Intent. The Defendants might have
an Intent to cut off, or flit the Nofe; put out an
Eye, or difmember; and an Intent alfo to kill
and deftroy 5 one Intent did take effelt, the other
not. The Defendants ought not to anfwer for
what was not done, but ought to anfwer for
whatwas done which was the{litttngof Mr. Crifpe’s
Nofe, on Purpofe to maim and disfigure him, by
one lying in wait 5 which is all that 15 required by
the Act. '

Astothe ObjeQion ; that if 4 and B go to-
aether to fight a Duel, if 4 flit the Nofe of B,
this i1s not within the A& 3 the Reafon is, becaufz
there s no lying in wait,

As to the Cafe of A lying in wait to rob B, I
with great Submiffion do fay, that if 4 lie in
wait to rob B, and to effeCt that Purpofe with
the greatel Eafe; 4 on purpofe difmembers B, or
puts out his Eyes, or does any other Fact prohi-
bited by the Act; though 4 be hindered from
robbing B, he 15 within the Act of Parliament;
for the Intent and Purpofe to rob, will be no Ex-
cufe to one that fhall commit the Fa&s prohibited
by the A&, |

As to the Cafe of Evans and Fiuch, Cr. Car.
473-0n 39 Al which takes away the Clergy
from him that enters and fteals ; Fiwch was not
within the Statute, and had his Clergy ; for the
exprels Words of the Stamte take away the

Clergy from him that enters the Floufe, which
VoL, VI,

P

My Lord Chief

Finch did not, As to the Indi&tment of a Ser-
vant for Murder, in killing her Miftrefs; it is
plain, that it 1s a Crime of a higher Degree than
Murder, .1t 15 an Offence of dnother Species, it
is Petty-Treafon and not Murder.

The fame Anfwer may be given to the other
Cafes mentioned, where the Words of an A& of
Parliament are exprefs. No Cafe fhall be con-
ftrued within a penal A&, but what is within the
Words : But as to the prefent Cafe, the Jury
have found every Ifaét that the A& of Parlia-
ment requires, that an unlawful Aflault was made
on Mr. Crifpe by the Prifoners ; that his Nof
was flit on Purpofe to maim and disfigure him,
by lying in wait, Andall thefe Falts were prov-
cd by plain, clear, and I believe convincing Evi-
dence, to every Perfon that heard the Trial. [
am {ure the Prifoners can’t complain of any Hard-
fhip done them 3 the Profecution was carried on
for the Sake of Juftice, for the Safety of his Ma-

jelty’s Subjeéts. This being the firft Inftance of

a Crime fo heinous, cruel, barbarous and inhuman,
that has been committed fince the making the
Act of Parliament, itis hoped by this Profecution
a fecond will never be committed 5 for which Rea-
fon, I pray your Lordfhip’s Judgment for the King
againft the Prifonets.

Mr. Raby, My Lord, I did expet at this time
I fhould have heard, from this unhappy Gentle-
man, fomething in Arreft of Judgment ; fome-
thing to fhew that this Indi@ment and Record,
now before your Lordfhip in Judgment, had
been infufhcient, and fuch as your Lordfhip could
not have proceeded upon to give Judgmentagainft
the Prifoners : But I don’t perceive any thing
has been objeted to thus Indi¢tment or Record
and therefore fince nothing dppears, or is objeét-
ed they muft be taken to be fufficient, and
fuch as your Lordfhip ought by Law to give
Judgment vpon againft the Prifoners now at the
Bar., |
. But this Gentleman has been pleafed to take
Notice of the A¢t of Parliament on which this
Profecution is founded : He has alfo made fome
mention of the Faéts which have been given in
Evidence againft him ; and cited fome Cafes (as
I apprehend) to fhew, that penal Statutes, and
criminal Aéts of Parliarhent, ought not in Con-
ftrution to be carried beyond the Letter and
Words of the A&. This which he has offered
(as I take it) is now meant to fthew (or at lealk
that he apprchends) that from the Evidence given,
it has not fully appeared he is guilty of the Offence
with which he ftands charged, within the ftrict

Words and Meaning of this A& of Parliament :

And for this End he has been pleafed to make fome

Obfervations from the Words of the Statute, what
Things he apprehends to be neceffary to bring him
within the Compals of this A&, vz, That fuch
Wound or Maiming, as is defcribed by the Sta-
tute, ought to be,

1. On Purpofe, and of Malice fore-thought,
2. By lying in wait, -

3. With an Intention to disfigure.

All thefe have been already admitted to him ;

and he will fee every one of thefe Circumflances

not only taken Notice of by us in our Obferva-
tions upon the Evidance, but allo more tully by
your Lordfhip, before the Jury gave their Ver-
dict, '

But with what Intent this Fa& wasdone, whe-
ther of Malice fcie-thought, by lying in wait,

Gg and
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Intent. to disfigure, are Circumf{tances
collefted from the Evidence and the
Fadts themfclves 5 of which neither we nor the
Court can determine, but can only be enquired
of, and determincd by the ]ur_y s and thcl_'cﬁ}ru,
though it would be a full Anfwer to what is now
objelted, to fay, that the Jury have confidered
of the Evidence, have determined upon it, and
found you guilty of the Indictment, with_ all
thofe Circumftances which the Prifoner objects
are neceffary to bring the Offence within the
Statute 5 though this, I fay, might be Anfwers
yet for the Juftice of this Proceeding, and (o
{atisty the Prifoner in his own Objections, and
that  they fhould not pafs unanfwered, your
Lordfhip will permit me to take Notice of the
Cafes cited, and alfo to recolle@t the Evidence,
fo far as the Prifoner hath made it neceflary to
repeat 1t, o

I confefs, it 1s with Concern I mention it agam ;
For T would not do any thing which might add
to the Weight of thofe Afflictions which this un-
happy Gentleman is under, had not he hu_n-
felf made it ncecffary o take farther Nouce
of 1t.

As to the Cales cited, only two of them which
he mentions are cited to be adjudged ; that at
Dorchefer by Mr. Juftice Eyre, that 2 Woman
was indicted for Murder, and upon Evidence it
appeared to a diflerene Offence, @iz, Petit-Trea-
jon, for fhe had killed her Miftrefs 5 and tl{mt
thercupon Mr, Juilice Eyre caufed her to be in-
dicted for Petit-1reafon, and fhe was convicted.
Certainly, my Lord, that Judgment was right,
and very jult 5 for when it appeared upon Lvi-
dence that fhe was anilty of a diftin&t and dif-
ferent Offence than that of which fhe {tood 1n-
dicted, could any Thing be more juft, than to
caufe her to be indi€ted for that Ofence, of
which, upon the Nature of the Evidence, fhe
appeared to be guilty ? The fecond Cafe cited of
Fzans and Fiuch (whi b is reported in Cro. Gar)
is no more than this + Evais went up a Ladder,
opened a Chamber Window in the Temple, went
in and robbed the Chamber in the Day-time s
Finch held the Ladder, and {tood at the Foot of
it when Evans entered @ Evans was hang’d, Finch
had his Cleray, and was only burnt in the Hand ;
and with great Reafon : For the Statute, 39 Eliz.
which takes away Clergy, takes the Clergy
only from him that enters 3 and therefore to have
taken the Clergy from Fineh who did not enter,
had been upjult and reafonable.  And as to what
is mentioned of the Statute 2 & g3 Ed, V1. cap. 33.
made in Explanation of the Statute which took
Clergy from him who ftole Horles, and to take
Clergy from him who ftole only one Horfe, there
1s fuch an A& of Parlament y but this A& and
the Cales cited, only fhew that Regard has al
ways been had, not to extend penal Statutes be-
yond the Words of them. DBut before thefe
Cales were mentioned (and indeed had they ne-
ver been cited) this Rule of Conftru&ion had
been allowed to the Prifoner 5 for all the Parti-
calars now infifted on by the Prifoner were be-
fore taken Notice of by the Court, as Circum-
ftances neceflary to make out the Offence againft
the Prifoner : Nor has one of thofe Circumftan-
ces pafled without Obfervation 3 but the Court
did with greac Juftice before declare thofe Cir-
cumitances to be neceffary Ingredients to prove
this Offence.  And as to the other Cafes, they

and with
only to be

arc to the fame Purpofe, and not cited as Cafes
adjudged 5 and therefore I need not ke further
Notice of them. But certainly no Inferences can
be drawn from the Cafes cited, or any the leaft
Colour to fay, thofe Cafes prove that the Prifo-
ner 15 not guilty of the Offence he ftands charged
with, and of which he is conviéted.

I am {orry he has given this Occafion to men-
tion again the Falt which has been proved, from
whence it appears that the Jury have given an im-
partial and jult Verdict,

It cannot be forgot, that this was confulted
and premeditated for three Years and more be-
fore it was put 1n execution 5 and therefore it was
certainly purpofed and of Mulice fore-thought ;
alfo that it was by lying in wait, Certainly this
unhappy Gentleman cannot have forgot the Sig-
nal he gave: And to what Purpole was that
Signal, if nome was in waiting to hear it? And
that this was with an Intent to disficure, muft
be fubmutted upon the Fact and the Evidence.
A Man ufes 2 Weapon fic to maim and to dif-
figure, he cuts another on the Face and does dif-
figure ham, fhall he afterwards be at Liberty to
fay, 1t was not his Intent fo to do # Flow dan-
gerous that would be, is obvious to every one s
this ACt would then be cafily cluded, if it fhould
be fufficient, if it fhould avail an ORender, who
has maim’d and distigur’d another, to fay, Prove
that I intended ir: It would be eafy then to be
out of the Reach of this A& of Parliament 5 in-
deed if that prevailed, none would be within it,
1t would be an ealy Repeal of this Law. *Tis
objeted, his Intent was to kill: He that intends
the End, cerainly intends the Means, cfpocially
thofec Mecans which he ufes 3 and the Means ufed
were cutting Mr, Crifpe on the Face, and dif-
figuring hum 5 and the Weapon is fuch, that by
cutting him on the Face with that Weapon, could
Jefs be ntended or expefted 7 And 1f the Intent
does not appear from this Fa&t, fure 1t never can
fromany: The Intent of a Man’s Mind cannot
appear but from the Aét which proceeds from his
Mind.

It 15 fud, this 15 the firft IndiCtment on this
Statute : I believe there hath not been many ;
for this 1s an Oftence fo barbarous, that I mult
agree it 1s {uch as feldom happens, and that by
the general Laws of our Country, there was not
a Punithment provided cqual to this Offence:
For our Laws, (as the Luws of moft Nations alfo
do) provide againft Offences which moft fre-
quently happen : But this is an Attempt {o bar-
barous, that 1t was fcarce imagined any Man
could be fo bafe and wicked as to attempt any
thing like it, until it happened in the Cale of
Sir Fobn Coventry 5 and then fuch an Abhorrence
was fhewn by the Parliament, that this Law
was made to punith 1t, an? o prevent the like
for the future: And a:thisis the like Offence,
it ought m Juflice to nive rhe like Punifh-
ment.

I (hall add no more, but pray your Lordfhip’s
Judgment.

Mr. Lee, My Lord, the Obfervations made at
the Bar being after a Verdiét, and therefore out
of Time, I fhell nor trouble your Lordfhip with
i Repenition of the Faéls that have been proved,
further than the Prifoncr has made it neceflary for
me 1o mention fome Particulars, in order to make
the Anfwers to what he hath infifted on the more
clear and plain.,

I believe
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I believe it has been truly faid by the Prifoner,
that the prefent Profecution is the firft Inftance
of any Proceedings on this Statute; and I hope
st will be the Jaft; becaufe it is to be hoped there
never will be found any other Perfon fo wicked,
as to give Occafion for a Profecution on this
Statute,

I believe likewife; that the true Defign of ma-
king this Statute was to fubject Perfons to Death,
who intended to maim only, where the maiming
was in fuch manner as is mentioned in the Sta-
tutes but I can’t think that it does from thence
follow, that a Perfon who intends to murder,
and only maims, 1s not within this Statute; for
though it fhould be taken that there was an In-
tention to mwrder, yet from the Fact done, from
the manner of doing it, and from the Weapon
made ufe of, it {cems apparent that the Prifoner
intended to maim; and the Jury have now found
that he did {o intend.

As to the Cafes which the Prifoner hds cited,
I beg leave to confider each of them, and offer
fuch Anfwers to them as now occur,

The firft Cafe he has been pleas’d to cite, is
thus put:

A and B, of Malice fore-thought, appoint to
heet and fight a Ducl, A in the Rencounter runs
B into the Eye, and puts it out: The Prifoner
fays, fuch a Cafe would not be within this Sta-
tute,

I agree it would not, becaufe this Cafe has

not the Circumftances which the Statute requires;
for in the Cafe thus put there is no lying in
wait, which is a Circumitance required by the
Statute, _
- It 1s faid, that if 4 lies in wair to rob B, B
vefifts, and in the Scufle 15 maim’d in the Man-
ner deferib’d by the Statute, that fuch maiming
would not be punifhable by this Stcute; but I
don’t obfurve any Cafe is cited to prove this Af-
fertion: And I am, with Submiffion to your
Lordfhip, inclin’d to think, that if there are a
lying 1n wait; with Malice fore-thought, with
Intent to rob, and ih profecuting this Intent the
Robbers thould affault and maim in the Manner
defcribed by the Statute, that fuch maiming would
be within this Statute,

It 15 fard, that though the Intent to murder
makes the Offence worle than if the Intent had
been only to maim, yet fuch Intent proves it not
10 be the fame Offence which is mentioned in the
statute: And if 2 Man be indicted of an Of.
fence of an inferior Nature, and upon the Evi-
dence it appears that he is gilty of an Offence
of a fuperior Nacure, the Perfon indiGed muft
be acquitted ; and to prove this, a Cafe is cited,
which is faid to have been before M, Juftice
fyre at Dovchefter Aflizes, The Cafe, as put, Is
this: A Woman is indi@ed for the Murder of
another Woman, on the Evidence it appearcd,
that the Perfon murdered was her Mitrefs, which
made the Crime Petty-Treafon: This was found
Ipecially, and upon Conference with the Judges,
they were of Opinion, that the Woman ought
o be acquitted upon this Indictmen:.

Admitting this Cafe to have been adjudg-
ed, I apprehend ic does not affe@ the prefent
Cale.

) The Law has diftingnifhed Crimes under dif-
ferent Denominations 3 and as Offences ate rank’d
under different Species; fo the IndiCtment muft

be futred to that fort of Crime wherest the Party
You VL |
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is guilty 3 and therefore proving a Perfon guilty
of a Fat, known in the Law by the Name of
Petty-Treafon, does not prove him guilty of an
Inditment for Murder; Murder being an Of-
fence which the Law has diftinguifbed from Petty-
Treafon, and to which it has afligned 2 diffetent
Punifhment. o . .

But in the prefent Cafe, that Offence which
1s charged in the Indictment, is proved in every
Circumftance, and the Faéts proved do confti-
tute that Crime which is rhade Felony withous
Clergy by the Statute. The Statute requires ly-
Ing In wait, it requires Malice fore-thought; it
requires flicting the Nofe, &c. with intent to
maim, J¢, The Indi€tment charges thefe Facts,
the Witneffes have proved thefe Falts to the
Satisfaction of a Jury, which liave found the De-
fendant guilty of the Charge as laid, |

The Prifoner fays farther, that this is 2 very
penal Statute, and that penal Statutes are al-
ways taken with the utmoflt Strictnefs; and to
prove this, cites a Cafe adjudged on the Statute
39 £liz. by which Sratute Clergy is taken away
from any Perlon or Perlons, who fhall be con-
victed of taking away Money, &c. m any Dwel-
ling-houfe, &¢. in the Day-time, to the Value
of five Shillings: And to prove the fame Mat-
ter, an Inftance is likewife put of the Conftruc-
tion on the Statute, 1 E/z, cap. 12. which takes
away Clergy from fuch Perfons as fhall be con-
victk of felonionfly ftealing Horles, &c; The
Cafe in the Statute 39 Eliz, is the Cafe of Evasis
and Finch,;Gro. Car, 473. in which Cale Fiuch
had his Clérgy, becaufe he did not actually enter
the Chamber and take the Money, The Con-
ftraction on £4, VI. was, that Clergy was not
taken away- from a Perfon who felonioufly ftole
orie Horle, _

But T apprchend neithet of thefe Cafes come
up to the Cafe now before your Lordfhip, As
to the Cale of Ewvans and Finch, waich was a
Cafe upon the Swatute 39 Eliz. By that Statute
a Perfon is oufted of Clergy who takes away
Money to the Value of five Shillings n any
Dwelling-houfe, &c. Finch did not enter mto
the Houfe, for he only ftood on the Ladder;
and thercfore he was not within the Words of
that Statute, which fpoke only of Perfons who
took away Goods in an Houfe, (.

As to the Conftruétion upon the Stdtute
1 Ed, VI it is plain that the felonious fteaiing
one Horfe could not be within an A&t of Parlia-
ment which took away Clergy only from fuch
Perfons as felonioufly flole Horfcs, The Reafen
therefore of thefe Cafes was, that the Faéts proved
did not bring the Perfons accufed within the
Words of . the Statute. - o

But it 15 not fo in the Cafe now before your
Lordfhip; for the Prifoner is found guilty of a
Faét, which is within the Words of the Statute
upon which he is indicted; and every Circume
ftance required to make him guilty of the Felony
mentioned 1 the Statute has been very fully
proved, |
My Lord, I am very fenfible that the Ob-

jetions taken at the Bar being after Verdict.

did not require thefe particular Anfwersy bue
this being a Cafe wherein Life 1s concern’d, Thope
the Impropricty will be excus’d, | _
L. C. ust. 1 do agree with the Prifoner, that
this is a penal Law, and not to be extended by
Equity : That be that is guilty within this Sta~
Gg 2 fute,
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0t be ouilty of all the Circumitances
::itt%innzt‘; and i nn¥ one of the Circumftances
prefcribed by the Statute be wanting, he 1
not guilty. “And therefore in all thofe Cafes
put by you, if any one of the Cn_'cumﬂanccs
prefcribed by the Statute be wanting 1n any one
of them, fuch ‘Cafe is out of the Statute. But
whether all the ‘Circurnftances required by the
Statute did not concur in your Cafe, was a Matter
of Fad; which the Jury, who are the proper
Judges, have tried ; and on fuch Trial they have
found them all to concur. You feem to argue
upon a Suppofition of this Fact to be otherwife
than the Jury have found it. The Jury have
found you guilty of all the Circumftances within
the Statute.  There was no Matter of Law 1n this
Cale, but Matter of Fact; whether on Purpofe,
and of Malice fore-thought, and by lylng In
wait, the Nofe of Mr. Crifpe was not {lit, with
Intention, in fo doing, to maim or dishgure;
and whether you were not felonioufly prefent,
aiding and abetiing.  The Jury had the whole
Evidence before them; they confidered of the
whole Matter, of the Preparation and lying In
wait to do the Fa&, of the Fa& itclf, of the
Means and Inftrument made wfe of to do it, of
the Manner of doing it, and of all the other Cir-
cumitances and Particulars relating to the Fact:
And on the whole, after they had withdrawn,
and confider’d amongft themfelves for fome e,
they have found you guilty withm the Terms
and Circumftances of the Stawte; fo that tho
all the Cafes put by you fhou’d be very good
Law, yet they do not any wife affet yours, be-
caufe you are actually found guilty of the Crime
itfelf: Have you therefore any thing to fay againft
the Indictment itfelf?

Mr. Coke, No, my Lord; I hope I have one
Glimpfe more from the King’s moft gracious Par-
don, that was publithed in the Gazeste,

L. C. Fuft. It you offer any Pardon by Act of
Parliament, or under the Great Seal, T muft talze
notice of it, and allow it to you; but if you mean
only a Promife of a Pardon in the Gazette, or
other public Advertifement, you muft apply
for that in another place; this doth not belong
to me,

Mr. Ceke. T hope that I fhall have the Benefit
of the Pardon that was promifed, and that his
Majelty will be gracioufly pleafed o grant it
me.

L. C. %ut. If you have a Right to it, you
nced not donbt but you will have it: His Majelty
1s fo julty that he will make good whatfocver he
hath promifed; but for this, your Application
muft be immediately to his Majefty.

Mr. Ceke. 1 beg of your Lordthip that you
will give me Time, that I may not be hurried
out of the World prefently.

L. C. Fust, 1 fhall confider of it; and give youl
a convenient Time,

Cl. of Arr, Cryer, make an O Js.

Cryer, Qur Sovercign Lord the King doth
{traitly charge and command all manner of Per-
fons to keep Silence, whilft Judgment is giving
upon the Prifoners convicted, upon Pain of Im-
prilonment,

L.C. Fust. You that are the Prifoners at the
Bar, you have been indi¢ted and convicted of
very great and heinous Offences ; I am very forry
that you have been the Occafion of bringing your
{elves to unfortunate Ends, and chat there is thiy
melancholy Neceflity on me to pronounce the
Sentence of Death upon you: Buton fair Trials
the Jury have found you guilty, and by the Lav
you have forfeited your Lives.

Mr. Coke. My Lord, I am afhamed of my
felf; Idid not expelt to appear at this Time in
this Place, where 1 have appear’™d in anocher
manner.

L, C a3, 1 am foje, Mr, Cole, you ought
Terioufly to refle€t on your paft Life: You can-
not but own that you have been a great Sinner,
you have had Malice 1n your Heart aoaindt this
Gentleman above three Years.

Mr. Coke. Indeed, my Lord, I know nothing;
of it. |

L. C. Fust. Moon hith fworn, that three Years,
or three Years and a half ago, you fent to him,
and propes’d to him the knocking Mr, Crifre on
the Head, ,

Mr, Coke. 1 do declare 1t, my Lord, as I {hali
anfwer 1t at the Great Day; 1 never fpoke to
Meon about any fuch Thing.

L. C. Fust. Suppofing what Adgen hath faid
to be too much, yet the Crimes you own and
canuot deny are exceeding heinous.  You own
that you invited your Brother to fup at your
Houfe, on purpofe that you might have an Op-
portunity of murdering him. This 13 fuch a
Crime as fhocks human Nature: The bare men-
tioning of it 1s frightful and terrible.  The deeper
therefore your Crime is, the deeper your Repen-
tance ought to be. You have nced to humble
yourfelves before Almighty God, Befides the
Judgment ol the Law, there is alfo his Judg-
ment-Seat, before which you muft likewiie ap-
pear s There all Things are naked and bare, with-
out Colour or Difguifes; every Man muft there
appear, and recave according to the Truth of
his Actions; as they were good or bad.  How far
1t may pleale God to extend his Mercy to you, I
know not; he 15 infinite in Mercy as well as
cvery other Perfection: And this we are fure,
that he never denies 1t to any who are prepared to
recetve 1t, Endeavour therefore to reconcile your-
felves to him; improve with Diligence the little
Time that may be allotted you: Send for proper
Perfons who may advife and affift you: For as
to the Judgment of the Law which i1s to be now
pronounced upon you all, 1t 1s this;

That you, and each of you, go from hence
to the Place from whence you came, and
from thence to the Place of Execution,
where you fhall be feverally hanged by
the Neck ull you be feverally and refpec-
tively dead; and the Lord have Mercy
upon your Souls.

Then the Keeper carried away the Prifoners to
the Goal to be referved till their Execution, And
on Saturday the 31t of March, 1722, they were
executed at Bury St Edmond's.

CXCIIIL, The
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CXCIIL The Trial of Chriftopher Layer, Efy; at the
King’s-Bench for High-Treafon, Novemb. 21. 1722.

Mich. 9 Gko. L

Die Meércurii 33° Die Otobris, 1721,

REONBCEL N Wednefday the 31t of Offoder,
S8 Chriflopher Layery Efg; was brought
‘ to the Bar of the Court of Kiug’s-
&Y Beuch at Weftminfter, upon a Habeas
GoUARESE) Corpus directed to the Licutenant of
the Tower of Leudon, in order to be arraigned on
an Inditment for High-Treafon in compafling and
fmagining the Death of the King, found by the
Grand Jury for the County of Effex before {pecial
Commifiioners of Oyer and Termincr

Mr. Serj. Pengelly. My Lord, we pray the Re-

turn of the Habeas Corpus may be read.

My, Harcourt Clerk of the Crown reads the ‘

Return of the Habeas Corpus, by which
it appear’d that the Prifoner was committed

o the Tower for High-Treafon,

Mr. Serj. Pengelly. We pray that the Return
may be filed. .

Sir Febn Prétt. _ LC. _')\"Hf? . Let it be filed.

Mr. Serj. Pengelly. My Lotd, there is an In-
dictment of High Treafon found in the County
of Lffex againft Mr, Chriffopher Layery which hath
been removed into this Court by Certicrari  the
Certiorari, and Retufn thereof hath been fled,

and the Prifoner is now brought into Court inor-

der to be arraigned.
L. C. Just. Read the Indi€@tment.

Cl. of the Cr. Chriftapher Laser, hold up your
Hand.

You fand indiifed by the Name of Chriftopher
Laycer, late of the Parifh of St. Andrew’s Hol-
bourn, in the County of Middlefex, Efg; For
2oal you being a Subjet? of our moff fevcie Lerd
GEORGE, nw Kug of Great Britin,
France and Treland, Dofender of the Faith, &c.
ot baving the Fear of God in your Heart, woy
weighing the Duty of your Allcgiance 5 but being
meved and feduced Dy the Infligation of the Devil,
as a falfe Traylor againft onr faid Lord the King,
your Supreme, True, Lawful, and Undsubted
Lord s withdrawing that cordial Love, and true
and due  Obedience, Fidelity, and Allegiance,
which cvery Subjet of our fasd Lord the King
towards Him fhould and of Right ought 1o bear s
and defigning, and with all your Might traiteroufly

| autending the Government of this Kingdom, under
our faid Lord the King duly and bappily eftablifl’d,
to change, alter, and fubvert 5 and our faid Lord
the King of and from the Title, Hononr, Royal
Eftate, Empire and Govermpent of this Kingdom
to depefe and deprive, and onr Jaid Lord the
King to Death and fival Deftrugtion to bring and

draw 5 and the Perfor during the Life of the latc
King James the Sceond, pretended to be Piince of
Wales 5 and after the Deceafe of the [aid late
King, pretending to be, and taking upon himfelf
the Stile and Title of King of LEngland, by the
Naiire of James the Third, to the Crown, Royal
State and Dignity of King of this Kingdom, and to
the Empire, Govermment, and Polliffion of the
Jame, to exalt and bring, the twenty-fifth Day
of Augult, in he ninth Yeer of the Reign of
our faid Severcign Lord the King that mw is;
and at divers other Days and Times, as well be-
fore as after, at Laytonftone in the faid County

of Lflex, falfely, salicionfly, devilibly, and

. trattevoufly did compafs, imagine, and intend,

vir Jaid Lord the King, youy [upreme, true, lawg-
July aid undottbted Lovd, of and from the Title,
Honoutry Royal Eftate,” Evipive citd Governmicnt
of this Kingdon to depofe and deprive 5 and our
Jaid Lord the King to Death and fizal Deflrustion
to put and bring.  snd that you the faid Chrifto-
pher Layet, o accomplifh and bing about your
Jaid Treafon, and devilifh and traiterous Intents
and Purpofes, did, <with divers other falfe Tray-
tors to the Furors ynknowon, on thé faid twents-
Jifth Day of Augult, in the faid Nith Year of
the Reign of our faid Lord the King, and at di-
vers otber Days and Times, as well before as af-
2er, at Laytonllone aforefaid, in the faid County
of Eflex, by Force and Arms, &c. falftly, ma-
licionfly, devilifbly, and traiteroufly mect, propofe,
confult, confpive, confint aid agiee, to move,
raife, and levy Tufurreftion, Rebellion, and War,
within this Kingdom agatnfi onr faid Lovd the
King, for the traitcrous Purpofes aforefaid.  Aud
that you the fard Chriltopher Layer, for the
more effeétual compleating and perfeling the faid
Treafon and traiterons Iiténtions and Purpofes,
on the faid twenty-fifth Day of Aviguft, in the
Ninth Year aforefaid, at Laytonflone aforefard,
i the faid County of Bfkex, by Foice and Avins,
&ec. malicionfly aind traiteronfly did pidlifh a ccr-
feim malicions, feditions, and traiterous Writing,
contarng and purporting (anongst otber Things)
an Lxbortation,  Incitement, and Promifes of
Rewvards, the faithful Subjesls of our faid Loid
the King, to perfuade move and excite, to take
up Arins, and to levy and make War withii this
Kealm, againft onr faid Sovereign Lovd the King,

for the traiterous Purpofes and  Intentions afore-
Jaid.  Aud that you the faid Chriftopher Layer,
Jor the more cffectnal compleating and perfeéiing

the faid Treafon and traiterous Intentions and
Purpofes, with other falfe Traytors, to the Furois
unknown, on the faid twenty=fifth Day of Augft,
11 the winth Dear aforefaid, and at divers: other

Dayy



530 103 T be Trial of C. Layer, Efg;  Mich, 0G.1.

Days and Times, as well before as after, al
Laytonftone aforefaid, in the fatd County of
Lflex; by Force and Arms, &ec. Falfely, Mali-
cioufly, Devilibly, and Traiteroufly did  mee!,
prapofe, confult, confpire, confent, and agree, by
an aimed Forcey, and by Soldiers to be vaifed and
got ready for ihe traiterons Purpafes afar:gﬁzid;
the faid Perfon, during the Life of the Jaid late
King James the Second, pretended to be Prince
of Wales, and fince the Deceafe of the faid /m;e
King, pretending to be, ond taking upon bimfeif
the Stile and Title of King of England, by the
Narie of James the Thirdy to the Crow, Royal
Eftate, and Dignity of King of this Kingdom,
and to the Empire, Government, and Poffeffior
of the fame to exalt and biing 5 and that you lhe
foid Chriltopher Layer, for the inore effeétual
compleating and peifelting the Jaid Ticafon, and
traiterons Intentions and Purpofes aforefaid, on
the faid rwenty fifth Day of Augult, in the ninth
Vear aforefoid, and at diverfe other Days and
Times, as well before as aftcy, at Laytonitone
aforefard, in the [oid County of Eflex, by Foree
and Arins, &c. Malicioufly and Traiteroufly did
get ready, raife, and retain feveral Meny to the
Furors wnknown, to take up clrins, aid 1o Iivy
and wage War within this Kingdont, agamft onr
faid Sovereign Lord the King, foi the traitcious
Purpofes aforcfaid 5 and that you the faid Chri-
{topher Layer, for the more effeclual compleating
and prrfefting the faid Treafon, end traitcrois
Intentions and Purpofes aforcfaid, on the faid
twenty fifth Day of Augulty i the ninth Xear
aforefaid, and at divers other Days aid Times,
as <eell befere as after, at Laytonltone aforcfard,
in the faid Connty of Lflex, with other falfe
Traiters, to the Jurors unknowsn, by Force and
Arms, &c. Malicionfly, Devilifbly, and Trai-
tevoufly did mect, propofe, confult, confpire, con-
fent and agree, the facred Perfoq of oui notw So-
veieign Lovd King GEORGE, for the traiterons
Puipofes afercfads i b wickedly to take, ferze,
imprifon, and detain it Cuflody, against the Duty
of your Allcgiance, againft the Peace of onr foid
Sovereign Lord the Kig, bis Crown and Dignity,
aind againft the Forin of the Statute in that Cafe
wdde and provided.

Prifencr. 1t your Lordfhip will pleafe to in-
duloe me ;

My Lord, T am brought here m Chains, in
Fetters and in Chains, My Lord, I have been
ufed more like an Alperine Captive than a Free-
born Englifbinair : 1 have been dragged through
the Streers by the Hands of Goalers, and have
been made a Shew and a Spectacle of.

}am now 1 a Court of Juftice before your
Lordfhip, and I hope the Time will come when
[ fhall have a candid and fair Trial, and not be
made 2 Sacriiice o the Rage and Fury of any
Party, or the Neceflity of the Times. My
Lord, I had not faid this, but I have been in-
fulted fince I came into the Hall : A Gentleman
came and told me, Either you muft die, or the
Plot muflt die. My Lord, this is Ufage infuffer-
able in a Chriftian Nation 3 and I think I can lay
my Hand upon my Heart and. fay, I have done
nothing againit my Confcience,

M, Sery. Pengelly. It Mr, Layer hath any Ob-
jections to the Indictment he may make them, but

fhouid not go on in this Manner.
Prifoner. My Lord, I hope I fhall have thefe

Chains taken off, that I may have the fice Uf
of that Reafon and Underftanding which God
hath given me. They have given me the Siran-
puary to that Degree that is very painful, and I
am told your Lordfhip is afflited with thar Dif~
temper,

I hope thefe Chains fhall be taken off in the
firft Place, and then Ihope I fhall have a fair and
a tender Trial,

L. C. Fuff. There have been a great many
Things faid by which we cannot examine into.
You have given a general Charge of {fome People
uling you 1ll, your Expreflions are not juft and
right 3 you charge no particular Perfon 5 we can
take no Notice of them.,

As to the Chains you complain of, it muft be
lett to thole to whom the Cuftody of you is
committed by Law, to take Care that you may
not make your Efcape 5 when you come to your
Trial then your Chains may be taken off, Con:
lider the Matter of this Day 5 if you have any
Objections to the Inditment the Court will hear
them s if not, you mult plead.

Mr. 4. Gen, 1 am fure ne- |
tlli!lg 15 intended but that he  Sir Reders Raymsnd,
fhould have a fair Trial s but
to complun here of hard Ufage, of Chains and
Imprifonment, carries with it a Refleétion of Cru-
clty, and we know what Effect thefe Things may
have Abroad,

My Lord, Idon’t believe there is any Occa-
fion for faying any thing more in anfwer to this,
than that the Prifoner hath been kept, as all Per-
fons 1n lus Circumitances are, when they have
been attempting to make an Efcape; there was
an Attempt of that Nawre made by him, and
I believe no Body will fay, but on fuch an Oc-
cafion, there 1s Reafon to take particular Care
that he may not efcape. My Lord, as to any
other Mutters of Hardfhip, I hope what he fays
is not fo 3 I very believe it is not, but that he
hath as much I'reedom and Liberty as is proper
and ufual.  And as to what is faid in refpet to
the Man that infulted him in the Fall, I know
nothing of 1t, nor heard of it before 5 but can’t
but obferve that 1t 1s any eafy Matter for  People
to contrive fuch a Thing in concert together,
with fome parncular Views s and I don’t know
but if the Fact was fo, it might be fome body
fet on by himielt thae did i,

L. C fuff. Alst If there hath been an At-
tempt to elcape, there can be no Pretenfion to
complain of Hardfhip: He that hath attempted
an Klcape once, 1f true, ought to be fecured in
{uch Manner as to prevent his efcaping a fecond
time, The Gentleman Goaler, what doth he
fay ? .
Gentlenan Goaler. My Lord, He never at-
tempted to efcape fince he was in my Cuftody.

Mr. At, Gen. No, it was before.

Mr, Soll. Gen, My Lord, This
Complaint is made for no other Sir Philip 754,
Purpofe but to captivate the Minds |
of the By-ftanders, without any juft Grounds in
the World 3 for if the whole of the Complaint
made and ageravated in this folemn Manner be
confidered, it amounts only to this, That a Pri-
loner who ftands charged with fo great an Of-
fence as High-Treafon (who I admit, notwith-
[tanding the Weight of that Charge, ought to
have all the Juftice and all the Opportunity of
defending himfelf which the Law allows) I fay

i




1722. Ba‘R#
it amounts to no more than this, that a Prifonet
. thefe Circumiftances is brought up hither under
a Guard, and in Letters, as Perfons in that Con-
dition ufually are. It 1s very well known that
when this Gentleman was in the Cuftody of a
Meffenger, he not only madean Attempt to efcape,
but actually efcaped, got” out of a Window two
Pair of Stairs high, and from thence over the
Water into Southwarks and fince that is fo, can
here be any Colour to fay that what was done
Aferwards was unwarrantable ? T cannot help fay-
ine on this Occalion, that 1t drges not t:fcc01lle
e Candor a Perfon in the Prifoner’s Circum-
flances ought to fhew, to aggravate and make
fuch a Mifreprefentation of the Ulage he has
veceived.  As to what has happened in the Hall
we know nothing of it, nor can poffibly tell _ho-:v
tue it 1. If any fuch thing was faid, 1t Is
not impoffible to have been by fon.w body th:.}t
was {et there on Purpofe by the Friends of this
Gentleman. 1 fay thus much, my Lord, not
hecaafe I think it material to the Bufinefs of this
Day, but becaufe I would not have i_t gone away
with that there has been any Hardfhip put upon
the Prifoner contrary to Law, No, his Majefty,
whe makes the Laws of the Land the Rule and
Meafure of all his A&ions, though he will have
Juftice done to himielf and his Go*:fcrnment a-
aainft any Perlon that fhall confpire to over-
throw it, yet he will {uffer no Hardfhips to be
done cwen te fuch Perfons, contrary to Law;
and nothing has been ‘done in this Cale but what
was legal and ablolutely neceflary.

Mz, Hungerford. My Lord, I beg to be In-
dulged a fow W ords; That he 1s in Chains now
15 demonftrables and he hath told me, when in
the Zewer with him, that they are fo grievous to
him that he cannot fleep but in one Pofture, wiz.
upon his Back, and that he hath not attemipt-
ed to efcape out of the Zower is given in Evi-
dence by the Gentleman Goaler, who hath, and
will, I verily belicve, execute his Authority with
all Humanity, for he now helps to hold up his
Chains, otherwife the Prifoner could not ftand.
My Lord, it 1s fud it is nothing but what is
afual in Cafes of this Nawre: My Lord, T be-
lieve I might challenge them to give an Inftance
where any Prifoner was fhackled with Irons in the
Toww before Mr, Layer; his Majelly’s Prifon-
ers of the Tewer are fuch Strangers to this Ufagg,
that they had not the very Matertals there; they
were fent for from Newgate, and I hope they will
be carried back again thither,  Your Lordfhip
hath hinted it as an Indulgence intended to him
when he comes to his Trial, that his Irons (hall
be taken off: But I humbly infit upon it that
by Law he ought not to be called upon, even to
plead, till his Fetters are off: My
Lord Coke * is clearly of that Opi-
nion 11 his Pleas of the Crown;
and 1t 15 admitted on all Hands, that when he
comes to be tried his Shackles muft be off, and
upon a Debate 1t was fo determined
in Cranduri’s + Cafe. The only
Reafon affigned for putting off Irons
at all vpon a Prifoner i1s to keep him in fafe
Cuftody (for the Laws of Euglend allow of no
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Tortures) and the Reafon why they are tikesi off
in the Courfe of Proceeding againft him mn-u
Court of Juftice, it feems to be that his Mind
fhould not be difturbed by any Unecafinefs his
Body or Limbs fhould be under 3 and as to the
Diftinction that his Chans fhould be or when he
Pleads, becaufe but for a Moment, or a fhort
Time, and off when he is Tried, becaufe that
will be of longer Duration; it is poffible that
what we have now to fay may be as long s
fome Trials. 1fhould (with Submiffion) think
that fomething of the Dignity of the Court might
be conlidered. in this Matter, for a Court of
Juftice, the higheft in the Kingdom for crimi-
nal Matters, where the King himfelf 1s fup-
poled to be perfonally prefent, to have a Man
plead for his Life before them in Chainsy feems
to be very unfuitable. Fle is now belote the
fame awful and juft Tribunal which he will be be-
fore when he is tried, and why not therefore with-
out Chams as well now as then: and' as to the
fafe Cuftody intended by the Irons, is the Man
like to run away here? Is he not here, too well
ouarded to efcape ? |

Mr. Ketelby, If your Lordthip pleafe to fa
vour me 2 few Words. My Lord, What hath
been s Ulage 1n bringing him up hither I can-
not tell 5 what the Ulage of the Tower is with
refpect to the putting Chains upon Prifoners, 1
am ignorant of; but this I muft beg Leave to
fay, that he 1s entitled to have his Chains off be-
fore he pleads* in point of Law: The Autho-
rities for it are my Lord Coke in his third Zifisr,
Fel. 34, who fays, that when Prifoncrs “come
i fudgment to anfwery they fhall be out of Irons,
eid all manier of Bonds, that their Pain wiay ot
fake away their Reafon, wnor conflrain thew to
ainfwers  but  at their  Free-
WVill* 5 andn Bol. 35. hecites  * Brit. e, fol 14
the Words out of the Alirrour,
Chap. V. Se&. 1. It is an Abufe that Prifoiicrs be
charged awith Irons, or put fo any Pain before they
be Attainted, At the Trial of Crandurne, when
he was brought up here before my Lord Chiel
Juftice e/t, he infilted that his Chains fhould
be taken off before he pleaded, and it was or
dered.  This was likewile mentioned in the Tri-
als of Deirely Gorden, and Keirs when they
came up In their Irons to plead, it was moved at
firlt that thofe Irons ought to be taken off.  The
Court declared, that #f the Prifouers infiffed on
ity it ought te be dowe : But they did not infift on
it, they rather chofe to wave that Privilege than
undergo the Trouble of having them knock’d
off 1 Court. Thereisa Refolution in this Cate,
In the 1ot Fol. of Kelpng, 1tis exprefly declared
on a Confultacion of all the Judges i Englond,
That a Prifoncr ought to bave bis Irois token off be-

fore he pleads.

L. C. ¥ TheQle of Craiburire, you will
find that Authority is when the Party was cal.
led upon to plead, and was tried ac the fune
Time,

No doubt when he comes upon his Trial, the
Authority 1s that he i1snot to be 7z Finculis dur-

ing his Trial, but fhould be fo far free, that he
fhould have the Ufe of his Reafon, and all Ad-

- Yy . s a o ' ’ » “ ' ’ . ’ *
Cum autem capti in judicis predaci debeart, non preaucartir armatt, fed ut gudictan recepursy nee llg-’ltl, ne wideantur rEfpun~

uere ceads, Fleet, Lib, 1. cap. 1

*

The Prifoner at the time of his Arrajonment ought not to be in Jrons, Hales, P. C, p. 212,

Tit, drraignment. See H. P. C, in folio, fecond part. ¢ap, 28,

Sce Hanvins’s Pleas of the Crown, Part 2. v 308,
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clear his Innocence.  Here he is only
called upon to plead by Adviee of his Counfel;
he is not to be tried now, when he comes to be
tried, if he makes that Complaint, the Court
will take Care he fhall be in a Condition proper
to make his Defence; but when he is only called
upon to nlead, and his Counfel b_y hlm_ to advife
him what to plead, why are his Chains to be
taken off this Minute, and to be put on again
the next? Tt hath been faid (¥ cannot underfland
the Meaning of it) he is too well _guardcd, I
don’t think a Man charged with High-Trealon
of this Natwre, can be faid juftly to be too well
ouarded, efpecially if it be true what hath been
fupgelted, that he hath endeavour’d to make his
Efcape; that will juftify more than what the Law

allows in other Cafes,
Mr. Hungerford. My Lord, Ibeg leave to ex-

plain myfelf, what I mean by faying too well
guarded, I mean fufficiently guard_f:.d.

L. C. ¥uf. Have you any thing more to of-
fer? This is nothing but to captivate the People,
and to make Impre(ions upon thefn I:h:l:t are not
juft, or elfe what fignifics his Chains bt:mg- taken
off this Minute, and afterwards put on again the
next? This is nothing but to bring the People to
have an unjult Senfe of the Crime with which he
i5 charged. |

Mr. Huizerford. My Lord, we might hum.
bly apprehiend and hope that the bstt_er o pre-
pare himfeif for his T'rial, he might continue with-
out his Chains *cill after that Time.

L. C. Fuit. 1 am of another Opinion, and 1f
we {hould order his Chains to be taken off, and
he efcape, 1 don’t know but we are gmlty of his
Efcape. As your Client hath faid, he fhall have
a fair and a juflt Trial; but to make Objections
1 Matters of this Nature, 1s to calt a Refleétion
on the Court, for not doing that which is not in
their Power to do.

Mr. Huigerfsrd, Tam, my Lord, of Counfc]
with the Prifoner, 1! ve been fo appointed by
your Lordfhip, and [ affure your Lordflup that
[, and I dare anfwer for the other Gentleman
that is concerned in the fame Service with me,
fhall make ufe of that Power and Privilege you are
pleafed to give us, as we ought.

My Lord, I have read over the Record and
the Indi€tment, we have a Copy of both, ac-
cording to the Direttion of the At of Parlia-
ment: [ know we have at prefent 2 Right to ob-
jeét to four forts of Things, wiz. mufwriting,
milpellmg, falle or improper Latin: We are
confined to make whatever Objetions occur to
us on thele Heads at this Time, and have not
the Liberty to make ic afrerwards; but there are
hikewite - fome ObjeCtions of another Nature,
which we niay have Liberty to make at another
Tume.

I have here in my Hand the whole Record
delivered to the Pritoner, in which, not only the
[ndictment is fet foith, but the Commiflion of
Over and Zerminer.  After the Commiffion hath
cnumerated the Names of the Commiflioners, it
goes on, and fays, what are the Offences that
they are authorized to enquire of, as High-
Treafon, Mifprifions of Treafon, and other Of-
fences of a lefler Degree; then it goes on and
fays what the Perfons fhall bz, concerning whom
this nquiry fhall be made, £t per quos vel per
quen, cii vel quibus, quando, qualiter, & quoiiodo,
I8 de aliis drticndis « Crromflantiis, premijfe &
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corum quodlibet fen eorum aliquod vel aligua, quali-
tercung - concernen’s plenins wverita’s. My Lord,
I have Jook?d into this Form, and confidered
the Words with, alt the Accuracy I can, and
have endeavour’d to render them into’ Englifp,
but cannot; I'muft fay I look upon thofe two
Words plenins werita’, as placed in this Record,
to be Nonfenfe, and not capable of being ren-
dered into Euglifh, for they import no meaning
at all, It is aBlemifh in the Commiflion itfelf,
and if fo, the Enquiry, taken by Vertue of thar
Commiffion muft fall to nothing, and confe-
quently this Indi@tment muft be naught. I have
been fo exad I have looked into the Forms of
thefe Indictments, taken by Vertue of Commif-
fions of Oyer and Terminer. My Lord Chief
Juftice Coke hath, for the fake of Pofterity, I
fuppofe, given us the Form of the Commiffion
of Oyer and Terminer in his Time s in that Form
of his thefe Words arc entirely left outs they feem
to me to be Words of no Signification, therefore
we hope there fhall be no further Proceedings till
this is fet right, and that the Indi@ment thall be
quafh’d,

Mr. Ketelbey. My Lord, there are other Ob-
jections, whether is it your Lordfhip’s Pleafure
that we fhould go on this firft, or thar we fhould
mention the others, and fo go upon them all to-
oether !

L. C. Fuff. Make all your Objetions together.

Mr. Hungerford. 'Then, my Lord, in the Clofe
of this Commiffion it 15 faid the Jury were
charged to enquire, but doth not fay for what;
but that Obje€tion may be made another Time,
and therctore I will not trouble your Lordfhip
with 1t now, My Lord, the firlt Thing that
occurs to me In the IndiGtment itfelf, and which
certainly, 1t we prevail in, the whole Procecd-
ings are wrong; this Gentleman’s Name is not
writ nor {pcle right, Frraler’ pro Die® Rege, &c.
Juper Sacramentuin, &c, quod Chriffopherus Layer,
Chriftopherus 1s there writ with an L, whereas it
thould be Chriffephorus with an O; and if the Dic-
tionarics and Lexicons are any Authority we are
right,

Thefe are the Objections which have eccurred
to me, the Gentleman joined with me 1n this Ser-
vice, hath fome other Remarks to malke.

Mr, Ketelbey, My Lord, Asitis your Lord-
fhip’s Pleafure to appoint us to be Counfel for
this Gentleman, I fhall not make any Apology
for our appearing on his Behalfy, left I receive the
fame Reproof from the Court, which a Gen-
tleman in my Station once received upon a like
Occafion.

My Lord, we are at this Time proper to lay
thefe four Points under your Lordthip’s Confi-
cderation, which if we had ftaid «ll after Plea
pleaded by the Prifoner, would have been too
lates that Matter hath been often fettled and
determined by your Lordfhip, and I fhall fay no
more to that, I believe they don’t objet to it
now therefore 15 the only Time to make thele
Objeétions. :

My Lord, The firflt that hath been mentioned
by Mr, Hungerford is in the Caption of the In-
ditment as to thefe Words plenins Veritatein s in
our Copy, it is plewins Verita with a Dafh, that
it may be taken in any Cafe, buc I fubmit it to
your Lordfhip whether it can be made Senfe, or
15 prop:r Latin in any of the Cafes either of the
fingular or plural Number, that there can gc
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made any Grammar of it, ot that there 1s any
regular or proceeding Yer? that can govern 1t In

v Cafe whatfoever; they might have put in
::? \N};rds entirely inconfiftant with refpect to

the Part preceding or fubfequent; leave out thefe
Words and the other Part of the Sentence is plain
and intelligible, but, put in the Words and 1t 1
otherwile.

And efpecially fince we have the Authority
of my Lord Coke where thefe Words are not 1n 3
how they came to be put 1n, or of what Ule they
are, your Lordfhip will obicrve on r_f::ld:?g the
Caption of the IndiGtment, A4 Inquirend’, .
plenius Vertal’ _

Taking Exceptions to the Caption of the In-
didtment hath formerly been objected to, but I
believe that Right capnot be difputed at this
Time. _ _

As to the fecond Exception, that in relation
to Criflopheius, we fubmig it to your LOI“E“]]IP
if that be not exprefsly within the Defets mentioned
in the At of Parliament Mifwriting, Mifpzlling,
talfe and improper Latriz; nay, wh_::th::r: It 1S
not fuble@ to cenfure under cach of thefe four
[Hcads. _

My Lord, it was 1mpofible to brmg_ all my
Authorities, upon this Pomnt, along with me;
bt I have here in Court feveral of the beft Dicti-
onaries and Lexicons which fhew the true Word
to be Chrifiepborus 3 and I believe the Gentlemen
of the other Side can’t produce one Inftance In
any authentic Book either Greet or Lafz'u, but
it 1s always fpele with an O and not with an E,
it is Chriflephorus from eaipage, the Prefcritum
Mediwin of the Gieck Verb oiw; and the Rules
of Etymology and Formation of Greck Verbals
evince that it muit be fo and cannot be otherwife ;
and by all the Latin Dictionaries, the Latin Word
for Chriftopher 1s Chriftophorus.

L. C. fuff. How do we know what his Name
52 You muft plead it n Abatement; we don’t
know his Name 5 he mighe be chriftened Chriffo-
pheies for ought we know,

Mr. Ketelby, My Lord, for falfe Spelling

L. C. Fufi. How doth that appear to us? You
are wrong in making your Objcétion atthis Time,
we can’t take notice what his Name 153 in the
Record of the Indictment he s called Chriffophe-
s, Can we enquire what his true Name is,
whether in Euglifh 10 1s Chriffophcr or Chriftophe-
yies ¢ We can’c tell what his Name 1s, perchance
his Name may be Chriftepherus, and the Name
by which he mighe be chriften’d 5 I defire ¥ may
not be underitood as it Iwould prevent you from
offcring any thing thatis material for your Client,
but 1f I can jausty you that you are improper in
Form, it may fave the Time of the Court; but
it you can offer any thing matcrial, we are ready
to hear it,

Mr. Keteloey. My Lord, I hope your Lord-
fhip will pardon me, here is the Life of a Man
concuri’d, and as Iwould not willingly offer any
thing to your Lordfhip that in the like Cafes hath
been over-ruled, fo neither would I omit any
thing that may be marerial for the Prifoner, whofe
Defence the Court has intrufted us with;  there-
fore I will go on to the other Objecions that we
think to be improper Latin 5 compaflavit, imagi-
natts fuity & intendebas,  "I'hefe ave the Words,
I dow’t know whether this Latin will go down in
W tminfier-Hell, bue T am fatistied it would not
in Wefliinfler-Schaool,
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“Here is the Etf Intendebat, Lt a Conjuntion

Copulative between Verbs in feveral Tenfes; here
is Compaflavit the Preterperfelt Tenfe, Tnaginatus

Juit the Preterperfet Tenfe, and Intendebat the

Preterimperfect Tenfe: Why fhould not the laft
Verb have been put into the Preterimperfe@ Tenfe,
according to the Rules of Claffical Lasin, as well
as the two former ¢ Therefore we fubmit it how
far 1t will go as to viciating the Indi€tment in Point
of falfe Latin, . |

My Lord, there 1s one Word more, (Serffend)
the Overt-A&, as laid in the Indi@ment, is, that
the Prifoner Confpiravit at facrams Perfonam Do-
mint Regis capiend’, feifiznd’, & imprifonand®y, by
the Words that are coupled with it, I fuppofe
Seifieid’ 15 intended to mean, the taking or lay-
ing vialent Hands upon his Majefty’s Perfon ;
but fure there was never fuch 2 Word in any In-
di¢tment before, nor to be found in any Author
whatlocver ; *ts neither Claflical Latin, Law
Latin, nor to be met with among Litteton’s Bar-
bariims, never naturalized nor inoculated into
antient or modern Ule; ’tis a mere fiGitious
Word Coin’d for this very Parpofe without any
Precedent, any one Inftance to warrant it.

My Lord Cofe, in his 1 Inftit. Fol. 17, fays,
That the Word Seifits cometh of the French
Word Seifin, and that in the Common Law *is
properly applied to Freehold, in Contradiftin-
ction to  Poffeffmatus, which relates to Chattels :
For Serfuus and  Poffeffionatus are mentioned as
Terms of Art, Technical Words in the Law,
that by long Ufe have acquired to themfelves one
peculiar and determined Signification ; for that
Reafon 1 don’t object againft the Word Compaffa-
vit 1n this IndiCtment, 1t having been always ufed
in Inditments of High-Treafon to exprefs com-
paffing the Death of the King, ever fince the Sta-
tute of Edward the Thirdy fo Murdrare, Felonia,
and feveral others, are known Terms of Art in
the Law.  But, where did they meet with the
Word Seifiond’ 2 And if they would fancy it to be
a Gerund of fome unknown Aé&ive Verb, how
came they to give it this Senfe, to make it fignify
the fame as Capieinduin ?

My Lord, Imuft beg leave to fay, that I ap-

prehend the very Gift of this IndiGtment, (at leatt

jo much of it as relates to this Overt-A&) en-
tircly depends upon this Word Sesfiend’; and if
it does appear to your Lordfhip to be infignifi-
cant, barbarous, falle or improper Latin, 1 hope
we are proper under the Authority of the late
Act of Parliament, humbly to infift upon this
Objection, and that it is fufficient to overthtow
the whole Indictment.

My Lord Coke, in Cafvin’s Cafe, fays, that
Indiétments for High-Treafon oughe to be drawn
with the greateft Accuracy and Nicety; buc if
Mr. Aitorngy will pleafe to fhew me, that this
Word was ever once ufed to this Purpofe, I will
wave my Objeétion, and admit it to be as clegant
2 Word as any in the whole IndiGtment.

L. C. fupt. 1 think before the King’s Counfel
make any Anfwer to that, we had beft have chat
Part of the Indi@ment read, that we may the
better judge of it. |

Cl. of the Cr. reads, Quod ta Chriltopherus
Layer, &e. ad Capicnd® Seifiend’ € Im-
prifonand’, &c.

L. C. Fupt. AdCapiend’ (& Imprifonand’, Won't
thefe Words do, fuppofe the other Word ad Seif-
end” nfignificant ?

H h Mr,
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My Lord thefe Objections

have been made with fo much Ceremony, and

oher*d in with fuch Pomp, as if fomething elfe

was meant, than the quafhing this Indictment,

We apprehend fome of them are improper, and
others which may be proper at this Time, are of
no Force. * _

The Objedtions to the Commiffion, we appre-
hend are improper ; 1t 1S not in the Power of the
Court to quafh the Commiffion, and therefore
o make mention of Mif-fpelling, and of falfe
and improper Latin therein, - fignifics nothing.
As to the Indictment itfelf, the Court hath a
Power, and if they think proper, if there be luf-
ficient Caufe may quath it ; but the Commiffion
Aues under the Great Seal, and that Part of It
returned here, is not under the Power of this
Court to deftroy ;3 but upon*rcading it, we think
this Objection will quite vanifh ; thefe Words are
ufed in all Commiflions of the like Nature, and
are inferted in the very Form of the Commi[ﬁap,
and the Caption of the Indictment publifhed in
the Treatife, allowed by all the Judges of Eig-
land, calPd, A Colleétion of Statutes relating to
High-Treafon, compos’d for the Alfiftaice of the
Yuftices in Scotland ; and becaule of the fuppoled
Difficulty of underftanding thefe Words, I will,
for the Sake of the Gentlemen of the other Side,
read them in the Order they are to be conftrued,
thus, Ad Tuquivcnd® plenius Vevitatem per facrunis
probor’ & legal’ Hon?y &c, de quibufeung; Prodi-
tionibus Mifpriffiomil’, &Ge. per quofeungs & qualia
sercungy Hie' Fafl, &e. ac de aliis ditienlis, 9.
§3 ad eafdein Prodition’ & al’ Premifs’ audiend’ &5
terminand’ 3 here they are to enquirc more fully
the Truth, of and concerning all Treafons, Mif-
prifions of Treafon by any Perfon whomlfoever
committed, &c. Andif the Words (plewins Ve-
rita’) had immediately followed the Word (Jn-
quirend’) every Body at firlt reading muft be fa-
tisfied that no Objetion could be made thereto s
and the Objection now is only made on Account
of the placing thefe \Words ac the End of the
Sentence. But 1t makes no Difference in the
Conftru@ion or Senfe ; how otherwile can it be
conftrued or underftood #  But to enquire more
fully the Truthof thofe Offences, there enume-
rated, and what Perfons are guilty, &, And
therefore T take 1t, that the Form of the Com-
miflion is proper, and will be juftified, not enly
by the Senfe of i, but by the ufual and com-
mon Courfe of Proceedings. As to the
next Objection, we apprehend that hath been al-
ready over-ruled 5 the Word (Chriffopherus) with
an £, and not with an O: And if there be any
Difference in the Name, that it muft be pleaded
in Abatement, becaufe if they would take Advan-
tage of it, they muft plead that his Name is other-
wile than is exprefled in the Indi@ment. This
Man’s Name Chriflopherus may be with an L as
well as an O for ought appears: But we appre-
hend, that the Name Chriffopber is {tldom writ in
Latin with an O, but vfinlly with an E; if they
think there is any thing material in the Objeltion,
let them plead it in Abatement, and we are ready
to anfwer them.

My Lord, as to the next Objection, that the
three Verbs which charge the IHigh-Treafon,
viz, Compaffavit, Imaginatus fuit, & Inteidebat,
that they are not in the fame Tenfes;  we {fubmit
rhat in the firicteft Latin, there 15 no Neceffity
¢l faft Verb fhould be of the fame Tenfe with

Mr. Serj. Pergelly,

thofe that go before the Copulative (£¢): Sure,
tho’ Compaffavit and Duaginatus fuit be in the
Preterperfect Tenle, yet Jutendebat may be well
added in the Preterimperfeét Tenfe, and thar will
make no Difference, they being all three alledged
and found in the Time paft, before the IndiGment
exhibited.

My Lord, the next Objection which they feem
to rely upon, 15 at the Conclufion of the Indiét-
ment, and that is to the Word (Seiffend’, €9¢c.)
They fay, the Precedents have been look’d into,
and there is no fuch Word to be found in any
Indictment of High-Treafon ; I beg leave to fay
in Anfwer, that fince the Afiaflination-Plot a-
gunft King /Zilliain, there hath been no fuch
villanous Attempt of this Nature ; therefore no
Wonder if it cannot be found in other Indiét-
ments where there has been no Occafion for the
Word. This s an Overt-Aét of confpiring and
agreeing to take, feize, apd unprifon, the very
Perfon of the King; and it muft be laid accord-
ing to the Fact itfelf’s but if this be not a proper
Word, tho’ I think the Word s proper and fig-
nificant, yet becaufe this 1s not made ufe of in al-
ledging the Treafon 1tfelf, but the Overt-A& or
Lvidence of the Treafon, it will not vitiate that
Part of the Indiétment: For if any oneof thefe
Words aliedged is proved upon the Trial, the
Prifoner ought to be found Guilty, whether he
compafied to take the Perfon of the King, or to
feize his Majefty, or to imprifon and detain him ;
any one of thefe Attempts is fufficient, if proved,
and the Prifoner ought to be convicted. There
was an Objection of this Nature taken upon one
of the Trialsfor High-T'reafon, before my Lord
Chief Juftice Holt, but he was pleafed to fay,
that in alledging the Overt-Aéts, where feveral
Overt-Acts are alledged, or feveral Words are
ufed to exprefs the fame Overt-A&, if they
were miftaken in one of the Words, yetif there
where other Words fufficient in the Indiétment to
exprefs the Overt-Act; or although one entire
Overt-Act was infufhiciently alledged, yet if there
was another Overt-Aét well laid, the Court would
not quath the Indi¢tment, beeanfe this would be
to deprive the Crown of the Right of giving Evi-
dence to prove any other Part of the fame Overt-
A&, or any other Overt-Act ailedged in the In-
dictment, fo that we hope this is nota proper
Objection, becaufe the Court cannot quath the
whole Inditment if any other Overt-Aét is fufli-
ciently exprefled, but the Indictment muft ftand.
~——But the Word is proper, becaufe the Words
Seifire ad Siefiend’ are Terms known in the Law,
and 1t 1s frequently ufed in - Actions of Trefpafs,
Quod cepit, [eifrvit, & abduxit, or afportavit.
My Lord, we think the Word ad feifiend’ is a
proper Expreflion in this Cale, to fignify the
Attempt or Defign to feize and apprehend the
Perfon of his Maefty ; and we hoge there is no-
thing 1n thefe Objeétions,

Mr. At Gen: My Lord, we are not againft
the Gentlemen of the other Side’s infifting upon
every thing that may be for their Client’s Ser-
vice. But fure thefe Objections have nothing in
them; there is no Colour of Reafon to fupport
them. My Lord, asto the Exception taken to
the Commiffion, let us confider, if there was any
Weight in it, how it can poffibly be taken at
this Time By Vertue of the A& of Par-
linment paffed in the #th Year of the Reign of
his late Majelty King William, it is providt;:d,

That




i722. B. R.
That no Indiétment for any of the Offences afore-
nentioned in that A&, which are Treafons, (.
nor any Procefs or Return thereupon, fhall be
aa{hed on the Motion of the Prifoner or his
Couniel for Mif-writing, Mif{pelling, or falle or
improper Latin (ander which l..lﬂ_: W?rds,. the
Couniel for the Prifoner would entitle tnf-:-m[.::]vcs
to take this Objection) unlefs fuch Exceprion fhall
he taken and made in the refpective Court, where
fuch Trial thall be, by the Prifoner or his Counlel
affign’d, before any Evidence given 1n open
Court upon fuch Indiltment. —— Bpt the Co_rn-
miffion is a Thing ditin@, and neither IndiCl-
ment, Procefs, or Return thereupon. And by
Confequence no Objection can be made to the
Commiffion at this Time by Vertue of that Act:
But however, becaufe they may not trouble us
with thele Objecions at another Time, we beg
lcave to anfwer them now,

My Lord, thefe Words (plensus Veritatem) are
the very Point of the Enquiry of the Commufli-
oners of Oycr and Terminer, for they are to en-
quire, by the Oaths of fawful Men of the Country,
fully of the Truth of all Treafons, Miprifions
of Treafons, &¢. committed 1 that County,
and that is the Tenour of the Commuffion. In
the Book printed by the Approbation of all the
Tudacs of Eugleid, foon after the Union of the
two Kingdoms, all the Rules and Methods of
Trial in Cafes of High-Trealon are lud down,
there 15 the Commiffion of Oyer and Tewminer
printed at large; and 1t is exactly n the fame
Words with this; and your Lordfnip may pleafe
to obferve, that immediately after thole Words
plens Veritatein there is a Comma, and none be-
fore; the whole Sentence before is entire, and
thercfore m Conflrution thefe Words, plenins
Veritazem, vefer to the Words ad inquirendusn, at
the Beginning of the Sentence; and the Senfe is
plain, that the Commiflioners are to enquire by
the Oaths of good and lawful Men of the Country,
and by other Ways and Mcans, e, plenius Feii-
tatcin, de quibnfeunque  Proditionibus, Mifprifisi-
bus, e, and then the Commiffion goes on, and
there comes after the Comma, & ad cofidenr Pro-
ditioies & alic Prewifla bac wvice andicnd & top-
anaid’ fecund’ leges, &e. In our legal Procecd-
mngs i Latin, we are not fo nice as to confine
cutlelves o the Latin of the Clafficks; bue this
is very proper Latin, and the digjoining of the
Words pleiins weritetcn, from the Words ad -
quircidt, by which they are govern®d by the
Interpofition of fo many Words, 1s no Objection s
for nothing is more common in the beft Authors,
than pl:}cing the molt material Words ar the
Clofc of a very long Sentence, which in Point of
Conftruction mult refer to others at the Begin-
ning.  And therclore T hope we fhall hear no more
of this Objection.

s to the Chriffapherus being with an T inftead
of‘ an O, that is not a proper Objection at this
Time. No Man will pretend to fay, he may
not be chriften’d by that Name, as Hemiy is the
ulual Name, Hariy is the common Nick.name
for Heiizy, yet a Perfon may be chriflen’d Hairy,
and fo have many Perfons been.

But, my Lord, we fay this is 2 Word ufed in
all the Law Proceedings for Chriffapher, and {pelt
in this very manner with an K.

As to the other Objection ; as to the Alteration
of the Tenfe in the Words compaffivit, iaginatis
fuit & intendcbat: The Obje@ion is made as if
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we were tied down to thofe exaét Forms of Gram-
mar; if the Senle is plain, if the Falts are ex-
plained by proper Latiz Words, it is enough for
us, whether they are carried on {fometimes m onc
Tenfe, and {ometimes in another, provided they
fuffictently charee the Faét to b done.

The lalt Objection is the Word feifiens”, that
it 1s not 2 Word known in the Law; if that
would hold, 1t would not quath the Indi¢tment,
becanfe there are feveral other Words to the
fame Effe@, which fufficiently exprefs this vil-
laous Overt-Alt, without this Word fofreind’ ;
for it 1s laid, that the Prifoner did propofe, con-
fult, and agree, ad facrain Perfonam dicti Dowmini
Gesigis muie Regis, Ce. capiced’, [eifiond’, impri-
fonand’, & in Cufted’ detinend’, But we Inhft,
that this is a very proper Word,  In the Court of
Excheguer the Words ufed in Cafes of Seizures is

Jeifivit. Writs flue commanding the Sherift feifire

fuch Lands, &¢. into the King’s Hands, and
the Sheriff rewuris feifiid feeiy o that if this Word
was Jook’d upon as an unknown and unintelhgible
Word, what muft become of many Judgments
and Proceedings n that Court? It i1s a Law
Word that 1s here applied o the Parfon of our
Sovercign, and as 1t 1s 10 the Procecdings before-
mentioned applicd to feizing Lard:, e, Why
may it not be applied to the Seizing of a Perfon?
And then if [eifre be proper, the Gerund from
that mutt be feifendwm.  And therefore we ap-
prchend, my Lord, that this 15 a plain Anfwer,
and that there is ne Colour of Reafon {or this Ob-

jection,

Mr. Sell. Gen. My Lord, as I apprehend thefe
Lxcepticns have no real Foundation, nor fcarce
any Colour in themlelves, fo I don’t know whe-
ther it would rot be eiving too much Credit to
them, for fo many of the King’s Counfel as attend
your Lordfhip on this Occafion, to fpend the
Time of the Court in giving Anfwers to them.
The true Anfwers, and all the Anfwers which
can be given, have been already offer’d and very
fully entorced 5 and therefore 1 fhall not trouble
your Lordfhip with any thing further,

Mr. Hungerford, My Lord, I begafew Words
by way of Reply. As to the fift Obje&ion,
we hope it s not anfwer’d: We objeét amainft
the Words plenins veritar’ a5 Words of no Senfe
or Mcaning, as ranged or pliced in this Indid-
ment,  Mr, slteriey hath endeavoured to make
them Senfe by tranfpofing them, and inferting
Plenns veritar” ten Lines before what the Indiét-
ment hath,  We mult take the Words as they are
in the Indiétment: And i they are not Grammar
or intelligible there, the Objection fill holds. I
know not what Liberty the King’s Counfel hath
to tranfpole the Words, 1 know School-Boys
fometimes pick up Words without Regard to
Grammar, 10 make what they il Nonfenfe
Verfes: Bot I rever knew an Atempe before by
tranfpoling of Words, to make Nonlenfe Gram-
mar, Profe, or Poetry. There 15 one Thing
that hath been mentioned, that the Jodges have
fettled the Forms of Preceedings in Cafes of Figh-
Treafon by Direction of the Houfe of Lords,
and this plenins woritar 1s gor into the Forim in-
ferted in that Treanfe: That Book, my Lord,
notwithftanding the folemn Allowance of it by
the Judaes, is not, with Submiffion, a conclu-
five Authority: It was dented to bz fo m the
Cafe of Matthecves; which Cafe T can the berter
{peak to, becaule I was of Counfel in it. The

FHh > Cb-
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Objection taken in the Cafe of Matthews was to
the Paanel of the Jury, for that the Addition and
Places of Abode of the Jurymen were not inferted
in the Pannel, according to the Dire@lions of that
Book, the botter o guide the Prifoncr in his
Challenges. My Lord Chicf Jullice King, who
prefided at that Trial, affifted by all the then
Judges of England, (except your Lqrdﬂnp who
was abfent) over-ruled that Lxeepriony and I
think the reft of my Lords the Judges, now pre-
fent, concurred in that Refolution.  Wherclore,
if we have no Authority to combar with, but the
Authority of that Book, which hath been fo-
Jemnly denied to be a good Authority, we hope
this Objection fhall ftand.

My Lord, as to the Word Chriftsphorus, with-
out doubt the Etymology of the Word 1s as
Mr. Ketelbey hath opened; and there s chis fur-
ther to Jultify thar way of Spelling which we
contend for, even the two firft Syllables of the
Word in the Indictment are Chrifio, as the Greek
with an O, and not Chriffes andd 1 Conformity
with the Greek Spelling in the two firft Syllables
of the Word, we hope the next Syllable muit
be fpelt fo too: Bue fince it is contended, thart
the Subftance of this Qbjection muft be put into
a Plea 1n Abatemient, we fhall waic the Direétion
of the Court as to that Martter.  As to the Words
compeffavity imayinatis  fuit & inteidebat, there
is fomething In that Objection too, they all re-
Jate to @ Time palt, but they are m different
Tenfes or Times there 1s the Preterperfect and
Preterimperfect Tenfe, and there 1s the Conjun-
&ion Copulative between them, as if both Tenles
implied the fame Times, which it is certain they
do not, and therclore they Charge noughe; for a
Thisg cannot be done lately and formerly, and
both at the fame Time.

As to the other Words ad capiond®, foifend’ &2
ampriforand’y we are upon the Forms of an In-
di¢tment, and mutt be govern’d by the ufual
Formns: T believe there 1s no Inftance on Record,
where thele Words ar. made ufe of in any Accu-
fation of this Kind; for which Reafons we Lum-
bly hope this Indickment fhall be quafl’d,

Mr. Ketelbey, My Lord, T beg leave to oftir
n Word or two by way of Reply: Mr, Serjeant
Pengelly 1s plealed to fay, that Senfe may be made
of thele Words, and that plesins weritatem as it is,
15 good Latin, by lifting thefe Words from the
Bottom of the Sentence to the Top, and making
them {ollow ad juguivendum. 1 believe four Parts
tn five of the Caption interfere between the iy
quireidum and the plewius veritaten, a whole Ca-
tlogie of Offences, feveral independent Sen-
tences, different Tines, Perfons, Places, Things
all ftavoned between, and yet thele Words are
to be united : T would be glad to know by what
Rule of Gramnuar this can be done.

As to the Word Chigftopherns, T thall not fur-
ther infift upon that as a proper Objetion under
this Flead, becaufe your Lordihip foems to be of
an Opiion that we ought to have pleaded it in
Abatement.

As to the Word feifend’, 1t hath been faid it i
2 Word well known in the Exchequer, but they
aon’t fhew one Inftance where-cver it was ufed -
Indeed they mention a Precept w the Sheriff
Jeifiri facias, and the Return fefivi feei, but what
Is that to feifiendum s the once 1s juftified by Ulage,
_the feifitus as feifiris befides fegfii is there uled
0 the very fame Senfe which the Law hath im-

pofect upon it 3 it is to be put into Pofleflion, the
Lands are {o delivered by the Sheriff into the
rlands of the King, that he becomes feized there-
of, utde feedo & in jure Corone, till an Amoveas
saines be obrained s But if ever that Word was
put o any Inditment to fignity to feize and
imprifon the King, ’tis entircly unknown to me,
Indeed here 1s one Picce of Doétrine offered,
that 1t it holds good puts an End to all our Ob-
jectiens, and even to the A& of Parliament on
which they are founded ; but I muft own it is en-
tircly new to me: We are told there are other
Words in the Indiétment, and other Overt-A&s,
aud if one A is futficicntly expreffed by any one
Word, though there be Words that are impro-
per and talfe Latin, yet it fhall not vitiate the In-
dictmency what avails then this A¢t that em-
powers us t0 make Objeétions to Milwriting,
Mhul-ipelling, falfe and improper Latin? *Tis im-
poflible to luppofe, that whoever hath the draw-
ing of an Indictment fhould make Faults and
blunder on from firlt to laft: No, in an Indi&t-
ment for Figh-Treafon the greateft Care is, or
ought to be taken in the Drawing of it; and
where the Life of a Perfon, and all that s va-
luable 1s at Stake, the Law will not fubjeét any
one to fuch dreadful Penalties and Forteiture for
an Offence exprefled only by Words of an un-
known or dubious Significatton; and therclore,
we hope that this gous to the whole, and that the
Indictment {hall be quafh’d, or clfe it would be
nugatory for us to be allowed to take Exceptions
to one Part of the Indictment it the other were
good.
I believe Mr, Artgrnzy won’t thew any Inftance,
(I fubmit it to his greater Experience) where he
ever knew one Overt-A&t in an Indictmene fet
afide, and the reft of the Inditment held pood -
Exceptions have ever fince the making this Aé
been taken and argued by Couniel, and de-
termined 3 but if this be a fufficient Anfwer,
furely they fpent the Time of the Court to very
lietle Purpofe, in debating whether there were
any Iaults in the Indidment, when it was fo ealy
to fhew 1t was not faulty throughour.  Mr. Sur-
jeant Peagelly has been pleakd to mention the
Opinion of my Lord Chict Juftice Ful, upon
one of the Trials before him, that although one
entire Overt-Act was infufficiently alledged, yet
if there was any other well laid, the Court would
not quath the Indictment; 1T wifh he had told vs
in what Trial, or where it s to be found, for 1
don’t remember it in any of the printed Trials ;
As to what was mentioned, with regard to the
Authority of that Book, for the Words pleiiius
veritaten, My, Huzgerford rightly obferved, thas
the Authority of that Book was utterly denied at
the Trial of Matthewsy your Lordfhip was not
there, my Lord Chief Jultice Aigg prefided then
upon the Bench, that Book particularly dirested,
that not only the Names of the Jurors thould be
inferted in the Panncl, but alfo their Additions,
and the Places where they lived 5 inftead of that,
the Copy of the Pannel delivered confifted only
of a long Lift of bare Names, no Additions, nor
where they lived 3 whercupon we made our Ob-
jection, and infilted on the Authority of thac
Book. Notwithftanding which, the Objection
was then over-ruled, and confequently we hope
we fhall not be pinn’d down to the Authority of
this Booz any more in this Cafe, than the other;
for thefe Realons we hope your Lordfhip will be
of
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'of Optnion that the king’s Counfel have not given
5 full Anfiver to our Objections, and that the In-

dictment fhall be quafhed. .

Mr. Hungerford. My Lord, I b:g,lunvc to
hard up this Precedent of my Lord Coke’s, where
thefe Words are entirely left out.

L. C. Fuft. What is the ufe you woukd muake
of fetting up an extrajudicial Opinton of my Lord
Cobe’s, as you call it, againft the Opinion of all
the Judges? Bocaule it is not in my Lord Cete’s
Form; therefore it is not neceflary or rights but
st the fame time you would have us govurned by
my Lord Coke’s Opinion, you would have us re-
jc&t the Qpinion of all the Judges, My Lord
Coke may be wrong s the Opinion of all the Judges
in an exuajudicial Cafe may be wrong; but it
would be very {trange to give a greater Weight
o the extrajudicial Opinton of my Lord Cuse,
Lo he hath left the Words out, than to the
Opiuton of all the Judges that have put the Words
sis nelther 1s conclulive, but cortainly the Opi-
nior of all the Judges of Juter Times, mult have
more Weight, than the extrajudicu; Opmion of a
fingle Judee at any former Lise,

o 2 . . . .

As to the Mateer of this Objellion, yeu fay
that in the Rec.aal of the Commufiion of Oyer and
Terminer, in the Caprion of the Indictment, it is
faid the Commiffioners had Authority to inquire
de quibufisi Proditionibus, &c. plenius wevilatein y

/ . .
Tonius weritateiin comes 1n afterwards: VWe have

b.en told of Clafical and Ciceronian Latin, and 1f

thore be any Regard to be had to thar, 1s any
thing more common in every Part of Cicero, than
to pit Words hft, that in Conllruttion muft
come firlt? I don’c know any Rule thar 15 lud
down when the Words coming laft, are in Coen-
ftruction to be taken firlt, but only this, that the
Conitruction 15 to be according to the nateral

Senfe and Tmport of the Words; and if fo, then
i the Authority of thefc Commiflioners, where

1t 1s fud they were to inquire de qubnfeung;, Pio-
ditionibus, &c. plemins weritatem, 1n Conliruition
the Ja't Words maft be maken firlt, You fay as
they ftand it 1s Nonfenfe and fignifics nothing,
and the Words are nugatory; “tis not material
where they fland, they muoft Le taken-in dhae
manner of Conlfiruction as would make them fie-
nificant, that 15, by taking the kut Words, /-
ains verttatnin, to go fuft in Conftruction then
1t is very proper and juft, and all will be well.

As to the Matter of the Mifnomer that you
have given up, and very juftly, for you are pro-
por to plead that in Akatenment.

The nexr Obgection is, you fay here is impro-
per Lating Compaffavit in the Preterperfed Tenfe,
Tmagiitatus fait n the fame Tenfe, and Intendebat
in the Preterimperfes Tenfe sy take thefe Words
by themlelves, fuppofe it had been Compaffacit
only, finaginatus fuit only, or Intendebat only,
would not either of thefe Words, whether in the
Preterperfect or  Preterimperfelt Tenfe, have
been fufficient to have charged Mr. Layer with
having fome Time before compals’d and imagin®d
the Death of the King ? Every one of thefe Words
charge him with the Intent of Compafling and
Imagining, and that relates to 2 Time that is paft,
wiether Preterperfet Tenfe, or Preterimperfedd,
that 1s not material : Then as to one of the Overt-
Acls, as here be a great many to which no Ob-
jection is made, the High-Treafon is compafling
and imagining the Death of the King; the Overt-
Acts are {everal, cither is fufficient to maintain

for High-Treafon.
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the Treafon of compafling and 1magining the
Death of the King., Oae of the Overt-Adls s,
that he did defign, confult, and agree ad Cuapi-
v, Seifiend’y & Imprifenand’, the Perfon of
the King.  Suppofe it had been ad Capicnd’, &
liaprifoncid’, then you Ry it had been well encugh
but the putting i this Word Soffend’, will vinate
tae whole, becaufe 16 15 an improper and victous
Word. I dow’t know that, nor dare not fay in
a1 Court of Law that it is an improper and vicious
Word: You are told of a Court of Law where
the Werd 1s uled, and hath the fame Significa-
tion as 1n e Inditment; as to feize Lands into
tiwe 1lands of the Ning, to feize Lands, or to
feize the King’s Perton, the Word is the fame,
and 1t Seie 1 good, and enough to fignily to
lcize Lands, Seffre 1s enough to higmify to feize
the King’s Perfon 3 therefore I think it isa proper
Word, but whether 1t s er not, there 1s {fuffici-
ent in the Inditment to maintin the Charge a-
oainft Mr, Layery for he is charged with a Con-
jultation and Agreement to take the King, with
a Confultation and Agreement to imprifon and
detain the King in Pifon: Thefe are fufficient
without the Werd Seyferd’y bar the Word Soif-
hath Leen 2 Law Word, and ufed in our
Procecdings at Law, never objelted to; bur if
we fay 1t would nor fignify a Sczing, we mudt
fct afid: halt the Proceedings in the Court of F.e-
ogier, Thele are all the Oyjections your have
matk, anel inomy Apprehenfion they can be of
no Ule or S.rvice to your Client; they hgnily

nothing,

Mr. Jalt. Powys. I am of the fame Opinion,
Not the leaft Doubt remains with me.

Mr. Jult. Eyre. T think the Ciption of the In-
dictment 15 1 conumon Form, and the Excep-
tions to the Indictment itlelt are fully anfwer’d.

Mr. Jult, Iitefene Aland. T am of the fame
Opinion, and think the Objeétions to be of no
Werght.

L. C. Juf. The Objetions being all over-
ruled : Demand of him what he hath o plead.

Ci. of the Cr. Coriflepher Layer, hold up your
Hand, low fay you, Clriffoplor Laver, are
you Guiley of the High-Treaton whereol you
tand mdicicd, or Not Guilty ?

Prifonery 1 defire my Plea of Mifaomer may
be received.  And I plead Not Guilty as to the
Falt, |

C!. of the Cr. Reads the Plea.

] iI:
T

Er Chriflephorus Laver ad Barram bic duft. in
propria perfona fua wowity & babilo awditn Ladic
tament. prodict, dicit qaed irfe of perfona in It
tameal, praodifl, mentionat, S inteaf. par nosnin
Chiiftophbeii Layer, nuper de paroch. Si. Awmire
Holberne i Com. Mid, adv. &8 verfus quen Ind:&a-
ment, prodict. prelat. exiftit pro alt, Pr.ditione pric-
ailt, & dicit quod ipfe ad Tndidlamen:, ilind rejpon-
aere compelli woin debety quia dic. qued ipfe dint ente
teimpis  caption. Iidiflcment. prod.fl. wccnci aite
toimipus offonfi i IndiGament. 1 feecificat. & fuit
Juppcfit. Bapiizatus fuit per nemen Chitfiophoriy, &5
per id women Chriffophori feiper & 1ompeie Bupti-
zation. fito bucrfque vacat, nuncupat, & cconit, fuil,
&S boc parat. eft erificare s wnde o8 quo ipe wen ro-
minalur in Tudilament., praisc per ucicn Clid-
Sophari, petit judicinin de Ind:&ament. illo, & fi
ipfe ad Indiflament. prediéd. ulterius yefpondii e
compelli debeaty, e, & quead predition, in Ind.t..-

4
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L. C. 7% Your Plea 15 recaved.  He hath
pleaded in Abstement fuft, and then pliads over
10 th: Treafon. What f2y yoa to it )

Mr, Serj. Pergely. It can’t be expecied that
we {hould have 2 Replication ready to thir Pl
in Abwement: We were not aware of this;
tazreiore we ought o have tme o draw up 2
Rocheanion,

L. C Fud. What fay you to 1?

Mr, and Mr. Kateliey, My Lord,
we hzve no Obttion to It |

L. C. Fui. Wl the Plea 15 recorded.  Con-
fider now the Queflion on this Pha 15, whether
he wis beprized by the Name of Ciriffspborus
or Clrifzsizas,

Mr. Serj. Perzelss, My Lord, to morrow and
rext Doy baing Holicays (clie we fhould have
heen ready by 10 momow) we thercfors prays
12t he may b brought up again on Satarisy
by Rule of this Court.

Mt Heugzerferd, T have fome doobe whether
it ¢can be by Rule, or by Habecs Cirpue,

L. C. Fzi Whea once a Hebess Cerpus hath
been grasted, and he 1s brought beforz us, we
czn order him to b2 brought agun by Rule.  He
muft be taken back again, and brought up here
(i Sﬁiiﬁ'ﬂrﬁj nEXL,

mgerford

Die §ablaii 3° die Novawbris 1722,

—
e

rijsner <zas this Day brewght 1o the King's-
Bench-Bar &5 the Licwtenont of the Tower, i
Oleccznez to the Rale of Court made the qvff of

Ocioher.

Az At G, My Lord, T have demurred 1o
tie Prifoner’s Ples tn Abatement, and pray the
Demurrer may be read.

(! of the Cr. reads the Demurrer.

Et Robatus Raymond M. Attern. Do, Regis
Gereralis qui pro codem Dom. Rege in bac porte fe-
quizr babite audit, placiti pred, in caffation. In-
cEommt. pred, fupsrivs placitat. pro esdem Do,
Rige ciat qued idem placit. materiaque in eodoms
cieient. mmus fuficien, i lege exiff. ed ipfum Chri-
Jithirum a refpondend, ad TediGament. 7, exen-
Jord, ed qusd guidem plogit, idem Attern, Gereral,
zecelfe non babet e por legem terre tenetur aligny
wsso sefpindere.  Et buc idem Aitsrn. General, Pis
eczem Dim. Rege parat, off worifrare prout Cur®
&e. Uzde pro infuffriont. placit. ill, idem. Attorn,
D Regis Gaverel. o ¢odsin Dum. Rege petit
jeae, & quid Ielifioment. pradiff, b, 6 Juffei-
crs agjudiceliry &,

Reb. Raymond.

Mr. At Gen. 'We pray they may join i De-

TTRATTET immediarcly.

Mr_. Heargerferd, My Leord, it is altogether a
SuTprize w0 us, and as the Clerk hath reed T, it Is

" The right Wey feems to be, that $& lhonld bz followed with

Grod, 20d the oiber fom the Los
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impofiible for us to take the Subflance of this
D.murrer. We therefore hope we 1hall be al-
lowed 2 few Days to confider of this Mareer of
icming in Demurrer. We fhall not afk many.
The Procedents are fo, the Prifoner was Aiways
mdalzad with fome time in 2 Gafe of this Nu-
e, Bulere the Act of Paliament for regu-
Lang of Triais, whire Maiters of Law wire
fiarted, or any fpucial Plading did anfe, the
Prijoner v indulged with 2 grear Number of
Counfel.  Fizdasrss had five, a greater Num-
bor than I ever knew engaged on one Side in De-
liberations of this kind, ualefs it were that Num-
ber of learned Counfel which met to advife upon
ard adjuft dhis Demorrer. But I think in the
orainary Courfe of the Court we are proper to
defire two or three Days.  Two or three Days i
but 2 lietle time, efpecially when the Life of 2
Man is concerned, Mr. Antorney took from
Wednefday 10 Setnrday to confider of our Plea,
we hope at leaft the fame time fhall be allowed to
us to confider of this Demarrer, T have in my
Hand the Arrsienment of and Proceedings a-
ganlt Fizbarris, he was indulged feveral Days,

Mr. Ketell, My Lord, I have brought the
Book ulong with me relating o Firzharris: As
o the Matter of having time to join in Demur-
rer, wiether we are nor entituled o i by the
Rules of the Courr, T moft fubmit to your
Lordfhip. It is a Cafe of great Confequence;
and, a5 [ ke it, the conflant Pri@ice 1s, that
2 four Days Ruie is always given to join in De-
murrer.  This 15 always done, as T am inform-
¢d, on the Crown-fide as well as the Plea-fide.
The Tenor of the Rule is cither to join in De-
murrer within four Days, or to wave the Plea;
but Mr. Attorney requires us to do it immedi-
awely. In Fuzbarris's Cafe the Attorney Gene-
ral demurred in Court, and the Counfel on the
other Side refufed to join in Demurrer immed;.
ately, and they had from /Veduefiy to Saturday,
We hops therefore there thall be a tour Days Rule
for us to join in Demurrer as in all other Cafss,
It we are niot regular in infifting upon four Days,
we hope at leatt your Lordthip will mdolge us
with fome time; or if we do immediately join
in Demurrer, that we fhall have fome time to
prepare ourfelves to argue it,

L. C. Ful. How fay you, Mr. Harconrs?
How 15 the Courfe of the Court?

Mr. Harcourt. My Lord, in criminal Profe.
cations for Mifdemeanors, two four Day Rules
0 plead are given, and a peremptory Rule mov-
ed for; and then if there be a Demurrer, one
four Days Rule to join in Demurrer is given, and
2 peremptory Rule moved for: But in capital
Caies there 15 no Rule given, either to plead o
join in Demurrery all Proceedings in fuch Cafes
being at Bar, the Prifoner is oblig’d on all Oc-
cafions to anfiver immediately, nor can there be
any Inftance thewn to the contrary.

L. €. Juit. The Courfe of the Court is againft
you,

Mr. Hegerford, As to the Courfe of the Court,
I koow ro better Defeription of it, than that it
is the uninterrapted Ulage of the Court war-
ranted by Reafon, or at leaft not contradicted by
it. The Officer tells you that in criminal Cafes

3o, znd £ with an e, the firft being derived from the
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which are not capital there are Rules for four
Days, and four Days to plead, and likewife a
four Days Rule to join in Demurrer; and furely,
if in acriminal Cafe, which s not CﬂPltG:]i a Man
is indulged four Days; furely in 4 criminal Cafe
as this 15, which is capital, and doth touch aMan’s
Iife, his Poftericy, and his Eftate; by Parity of
Reafon, the Indulgence ought to be more than
four Days. I beg leave to obferve one thing in
the Cafe of Fitzbarris now in my Hand, My
Lord Chief Juftice there afks_ the Prifoner, will
you plead over ? If you will, you may have

any Time in Reafon. Now, my Lord, we have
pleaded over, we have pleaded Not Guilty as

to the Offence 5 fo that for that Reafon we might
have till Hillary Terin next, becaufe we have for-
warded them in their Journey already by pleading
Not Guilty as to the High-Treafon. And we
hops therefore the Gentlemen of the other Side
won’t contend with us for two or three Days n a
Cafc of this Nature,

Mr. Ketelbey, My Lord, I only beg leave to
mention this fingle Word, that we dow’c infilt
upor this for Delay, or to put off the Tr;a{;
we have pleaded over to the Treafon, and in
cale we fhould join in Demurrer, whatever Time
is taken up in arguing it, cannot coftruct the
Proceedings n order to the Trial : Nay the Trial
may be had before the Matter of the Demurrer be
derermined. _

L.C. Fui, In cafe you fhould join in Demur-
rcr, what can you do elfe?

Mr. Ketelbey, 1 believe we fhall. If we had not
thought our Plea would have {tood a Demurrer, we
had not made ufe of it.

Mr. Serj. Pengelly. My Lord, what he prays
is againft the Rules of the Court 3 in all capital
Cafes there are no Rules given to plead or join
in Demurrer, but the Proceedings are all Ii-
flantei, the Prifoner being prefent in Perfon, and
therefore, my Lord, there is nothing in what
they afk. When they put in a Plea in Abate-
ment here at the Bar, which cannot be expeéted or
thought of, 1t 15 reafonable that there thould be
fome time to confider of that, to fee the Nature
of it, and confider what to anfwer to it. Wae
have demurred to their Plea 5 no doubt they had
confidered of their Plea whether it was a good
Plea 1 Law or not; if it be not good, can they
amend therr Plea in Abatement ? It was never
allowed @ It they can make no Alteration in that,
what can they do? They can do nothing el but
join in Demurrer s it is all they can do; and
when they have joined in Demurrer, we fhall fee
if they have any Reafon for further Time. But
as to what they fay, that as to the Sufficiency of
the Plea, it may be argued another time ; and as
they have pleaded over to the Treafon, there
needs be no Delay as to the Trial; I would be
glad to fee whether by this they do not deprive
the Crown of the Ele®ion to proceed in fuch
Manner as fhall be thought moft advantageous
for the carrying on the Profecution : Butis it
advifeable to leave 2 Plea in Abatement to the
whole undetermined, and to try the Iffue firft 2
I believe they can fhew no fuch [nftance, and
thf:rcfore in all capital Cafes, as well as in cri-
minal, the Plea in” Abatement goes to the whole,
1o deltroy the whole Indi€tment, and indeed
ought to be determined before the Court goes on
with the Trial. My Lord, we are furprized at
what they mean by this, when they can do no-

thing elfe but join in Demurrer, and therefore we
hope they fhall join immediately.

Mr: Ait. Gen. My Lord, what we infiit upon
1s not a new thing s the conftant Practice in Ca-
fes of this Nature has been, that if a Demurrer
1s put into the Prifoner’s Plea, he muft join in
Demurrer inflanter. 1 believe the Gentlemen of
the other Side can’t fhew one Inftance to the
contrary. ‘The Prifoner can do nothing but join
in Demurrer.  As to what has been fid about
our having time from Heducfday to Saturday,
the Reafon was becaule Thurfday and Friday
were no Wefiminfter-Hall Days, for which Rea-
fon we could not have the Prifoner brought up
before this Day. ‘The putting ina Demurrer to
this Plea can be no Surprize to the Counfel for
the Prifoner ; for Yelterday we fene Copies of
our Demurrer to them. Mz Penber, the Pri-
foner’s Clerk in Court, had a Copy of it by two
of the Clock in the Afternoon; and the Prifoner
himfelf had one about four 0’Clock. As to the
Cafe of Firzbarris which has been cited, it was
a Plea looked upon to contain Things of very
areat Difficulty; the Time afked for there was
not tojoin i Demurrer, but the time applied
for was for fettling the Plea; but as foon as Mr.,
Fitzbariis had piaaced, and the Attorney-Gene-
neral had demurred to i, the Court ordered the
Prifoner to join in Demurrer suffanter.  As to
what has bzen {ud, that we may proceed to
Trial on the Plea of Not Guilty before the De-
murrer to the Plea in Abatement is determined,
that is by no Means advifeable ; the Confequence
of that may be very mifchievous s for if the
Court fhould be of Opinion that the Pla in
Abatement is good, after we have difclofed the
whole Evidence againft the Prifoner upon the
Tnal, though we obtained a Verdi@ for his
Majefty, the whole muft be fet afide; and there-
fore we hope your Lordfhip will not break into
the common Method of Proceedings, but make
the fame Rule for the Prifoner as always has been
made 1n Cafes of the like Nature ; which is, that
he fhall join in Demurrer immediately.

Mr. Sol. Gen. My Lord, I agree with the.
Counfel for the Prifoner that we are in a Cafe of
Life, and that is the Reafon why their Client
fhould have all the Indulgence the Law will al-
low him. ButIbeg leave to obferve, that we
are not now on a Queftion that directly concerns
the Merits of the Cafe, nor whether a Prifoner
who s to anfwer for his Life at this Bar, fhould
have time to fend for his Witnefles, or prepare
for his Defence. That indeed might be of a
different Confideration. But we are now barely
upon a frivolous dilatory Plea, as frivolous a
Plea as ever was offered in any Cafe whatfoever 3
and the Queftion 15, whether they, who have
prepared and put in this dilatory Plea, fhall
have time given them to confider whether they
will join in Demurrer upon it or not. As to
the Cale of Fitzbarris, whatever they have in-
ferred from it, I think it rather turns againft
them. Was that a Plea of Mifimosmer 2 A Let---
ter pretended to be miftaken in a Wame, which
I beg leave to fay, when confidered, will appear
to have been always fo written in legal Proceed-
ings 2 No, 1t was a Plea of the Pendency of an
Impeachment for the fame Offence, fens up by
the Houfe of Commons to the Houf; of Lords, and
by Confequence, in that Cafe, the Preropative
of the Crown, the Jurifdiction of the Lords,

and
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and the Privileges of the Comanons were highly
concerned.  ‘This was 2 Queftion of as greal

.oht, and perhaps of as great Difficulty, as
gﬁhg come bEfore the Court, and therefore the

Prifoner had time given him to plead that Mat-
ter ; but when the Attorney General demurred
to it, the Prifoner joined 1n Demurrer inftantly :
And as Mr. Harcourt acquaints your Lordlhip,
she Pradtice is, that there 1s no fu_ch Rule for
procceding upon Demurrers it"l capital Prolecu-
tions as in other Cafes; and this appears by their
never being fet down In the Paper to be m'guet}:
as Demurrers always are in other Caufes. o 1t
was in the Cafc of Fizbarris, That was argued
by four or five Councel of a Side, without being
fot down in the Paper. In the Cafe of: the Pri-
foner, whichis your prefent Confideration, more
hath been done tor him than was done for Fitz-
Here is not only a Demurrer given in
by Mr, Artorigy at the Bar, but the 1’r1f0r:cr’s
Attorney had a Copy of the Demurrer at Ioon
the Day beforc, and confequently they could
nor want Notice that we intended to demur,
gor be under any Surprize from it. What then
would they take time for ? Can they do any
thing but join in Demurrer ? Can they amend
in capital Cafes ? Or could they amend a Plea
in Abatement in any Cafe ? They know very
well that they cannot.  Can they withdraw thelr
Plea? I believe they cannot do that netther
without the Confent of Mr. Attorney General.
If this be fo, would they take time to confider
whether they fhall join in Demurrer, when they
have no Choice, when it is impoffible for them
to do any thing clfe? But, my Lord, the Me-
thod of proceeding we are now infilting upon,
hath been always taken in capital Cafes.  Tagrec
when the Queftion has concerned the Merits of
the Prifoner’s Cafe, or when he has been to pre-
pare and confider of fome Matter which has
been, ftrictly fpeaking, his Defence, time hath
heen allowed, but not in other Inftances. W here
the Exception taken hath been to the Jurifdichi-
on of the Court, and time has been defired to
make it good, 1t hath been denied 5 as in the
Cale of my Lord Preffon, who was tried before
my Lord Chief Juflice Holt, and other Judges
at the O/-Baily,. My Lord Preffor infifted,
that he was a Peer created by Lerters Patent of
King Fames the Second, and confequently that
the Gourt at the O/d-Baily had no Jurifdiction to
try him, and he prayed time to produce his
Letters Patent in order to prepare and make
cood his Plea ; but the Court refuled to give
him time for that Purpofe.  And I believe it will
be found, that in all Inftances where Pleas have
appeared on the firlt View of them to be merely
dilatory, and offered for no other Reafon but
to delay that Juftice which ought to be done to
the Crown, the Judges have refufed to aflift the
Prifoner with any time beyond the ordinary Rules
of the Court. -
Mr. Reeve. I fhall not take up your Lord-
tip’s time much in this Cafe. My Lord, we
think in Civil Actions the Court on Motion
would fet this Plea afide, bur in a Cafe of Life
it is received, and Mr. Atterney has thought ht
to demurr to it, Isany Advantage loft, for the
Prifoner to join in Demurrer inftantly ¢ I appre-
hend what they move for is to have time to
join in Demurrer. Are they not as ready to do
that now, as if they had a Week or ten Days

bharyis.

time given them? Is there any thing ele can b
donc ? And is there any Occafion for time to do
that which muft be done ? And cannot they as
well join in Demurrer now, as if they had more
time to do it? Certainly they may, my Lord,
fince by the Rules of the Court (as Mr, Harcour:
informs your Lordfhip) there is no Rule given,
but they arc to join inftantly. There isno Realon
to allow them Time, fince they can lofe no Be-
nefit or Advantage by joinming inftantly.  So then,
as we apprehend, we are m the Courfe of the
Court, and there is no Reafon why the Courfe of
the Court fhould be altered in this Cale, we there.
fore hope that they fhall join m Demurrer im-
mediately.
Mr, #ef. My Lord, I think there is no-
thing in the Ixception of his Counlel not being
. D
ready to argue his Pla : No doubt they conli-
dered of it betore they brought it in y and when
they had produced their Plea, Mr. Aftorney de-
murred to it. 1 can’t fee why they fhould infift
fo much for time, when they can do no-
thing elfe but join in Demurrer ;  therefore
we hope that they fhall milantdy join i De-
murrer.
Mr. Hungeiford. My Lord, T beg leave to fe
a Matter of Fa& right, that isas to the Cale of
Fitzharris, which was mentioned asan Authority
againft us by Mr. Alteracy, but in truth 1s not
fo; for though Fuzharris’s Counfel did join
in Demurrer immediately (or suflenter, as ’us
called) yet that was not by the Cocrcion of the
Court, but they voluntarily offered to join 1n
Demurrer, upon an Opinion (as I prefume) of
their own great Abilities and  Selt-lufhiciency 1n
the Matter. But we have not that Opinion of
our extempore Performances, but defire time to
confider of this Matter. Astomy Lord Preflon’s
Cale, quoted by M. Solliciter, 1t 1s true the
Court did not give him leave to fend for his
Letters Patent, becaufe, as my Lord himfelf had
opened them, and the Truth was, s Letters Pa-
tent were dated at St. Germains, and granted by K.
Fames there, after his Abdication ;5 and it would
have been the higheft Indignity both to the
Court and the Government, to have fuch Letters
Patent pleaded, or infifted on; and I believe
no Gentlemen at the Bar then, or now, would
have figned fuch a Plea, which if allowed would
have implied that the Government was not well
fettled in their Majefties King Filliain and Queen
Moary, and that King Fames (though at St. Ger-
smains) had 2 Right to create Peers, and confe-
quently was really King. But if my Lord
Prefton had had Letters Patent regularly gronted
by King Fames or King William, in s Chan
bers, can any one fiy they would not have given
him leave to fend for them 2 Moft certainly they
would s but it appeared they were dated at St.
Germains, and granted to him there 5 that, with
humble Submiffion, was the Reafon why they
would not indulge him with Time, and that
Precedent thercfore, I hope, is of no Weight n
this Cafe. It is faid we are tied down by our
Plea; we knew our ‘own Strength when we plead-
ed it, and therefore ought to be ready to arguc
it: Bue if my Memory doth not fail me (and
therefore I fpeak it with fome Doubt) I believe
there are Inftances where cven in a criminal Cale
a Plea hath been amended. I believe it was fo
done in the Cafe of my Lord Benbury, which
was a Plea to the Jurifdiction of the Court.

My
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My Lord, e 'ﬂhaltlj defire E@gt; a Vei }flif!g,;'r{n‘j?,

ch T hope will b geinted 5. . 7 00"
"N ?gfeﬂ»@- My Lotd, us 8, Fitzhifiis’
Cafe, the Pled was atfienided theré i The firlt tirie
it was brought 1 by Mr. F%{zbmfrzihlg}@f fo the
Bat, the Plea wis brought in and Fead in ;Coux_'q;
after the Plea was read the Gourt affign’d him
Courifel, and gave him frofi Saltirday :to}%dnejf:
day to put the Pleaind l‘fr:gutla; ?{“d_l?%i_{mefhﬁd;
and it was altered and bréaght in agiin ‘on /Ved-
nefday.  As to what 'th;E' '/f{f{:rﬁq_;@yf?‘ t_l}at_ti}c
Court compelled hiri {6 join ui Démurrer inftant-
Iy, the Words of tlie Book _Wh.l_f:h I have in my
Hand are; © We that afe affigh’d Counfel for
¢« the Gantlethan 4t the Bir, we don’t defign 1o
““ delay the Proceedings, but to declare that we
« will join it Derurrer with them immediately.”
‘Thefe are thie Words of the Book ; 1o that it was
the voluntary Act.of the Cﬁunﬁ:*l,-‘niﬁ:‘l.:d‘iey were
not at all compelléd foit by the Court. As o
what Mr, Harconrt obfeives to be the Courfe of
the Coutt, and that we can’t fhew one Inﬁance
to the contrary ; I don’¢ know whether they can
thew one Iattarice for it, exceépt in tf}u_ _C‘aie‘ of
Firzharrisy if they can fHew in dny capital Cafe
one Inffance, we fhail fubmut. o

It is called 2 frivolous Plea, the Varidtion of
one Letter, and never writ otlicrivife, "\_"._’hcthtxj
it is {rivolous of not will appear when It comes
before your Lordfhip in Judgment: As to its
never being wrofe otherwife than with an E, I
don’t believé they can find it 1n any Boql{ either
great or frrall {pele fo, urlels thiey have mer with
it in Iiftrwtior Clericalis: All the Books of Aus
thority arc otherwife; Ibelicve that one carrics
with 1t but hittle Weight, |
Prefiow’s Cafe, which My, Sdllicitor 15 pleafed to
cite againft us, that the Court w‘r:'.i-uld not allow
him tme to make out his Plea, Mr. Hungerford
hath given an ample Anfwer o thit, and a true
one as to the Circamitances; but if the Cafe of
that Lord had been fuch as ¢he Gentlemen of the
other fide are pleafed to ftate it, What doth ic
prove, but the contrary to what die’ Court did in
Fatzoarris’s Cafe, and therefore the moft thar éan
be made of it is one Aunthority againft another ?
and where' Authoriries are eqiial, we'hope the In-
dulgenice of the Court will interpofe’ in favour of
Life, and gtant us fuch reafonable time as che
Natore of the Thing requires, and not comipel
us inftantly to join in Demurrer.

M. A, Gen. My Lobd, I beg leavé to ftate
orie’Fact right, and that' is as to Fifzbairis’s Cafe :
They fay the Plea was put in, and afterwards
nmended; thatis 2 Miftake; the Faét wis thar
his Wife Brought'a Plea into Céute, and offer'd
iz to the Court, and prefs’d it miight’ be received ;
but' M. Pitzharsis was advis’d'to confider what
he did, anid thereupon hie took it Bick, and’ after-
wards broughit a Plea in, whicli was réceiv’d, and
after that' it was niever alter’d:

L.C. Fuk. I dare fay it is the frlt time ghiat
ever 1n a capital Cafe; whien a Pled in Abaterent
was pleaded, and’ the Attorney-Geseral thouglic
fic to demurr to it, that ¢lie’ Patty delid” time
to jon in Pémdimrer. You arc’ not” entitled” 1o
any tihe by the Courfe of the Court,. you can’t
fhew any Inftance to prove it Tlie Queftion then
is, Whether you have given any’ Rexlon for us o
indulge you with time, that never was granted in
a Caleof this Nature,

Vor. VL

and put'it in, '™

As to my Lord
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. You-have pleadcd in Abatement. you were
enaiblqd fo to do by 'hav1g%a Copy of the: Ina

g L . t s ;.-:.u;-ti..
dictinche; o broughi your Plea ready engrofid,

l Ir. . ttorney notbeing aware  of
any fuch. Pléa, it could not be expected he fhould
be ‘ready. with 2 Demurrer i his Hand to this
Plea, and Hlé'félfoﬁe;ﬁen déﬁrel‘d.tif;nc to confidér of
it. . The next Day 1t could not -be; nor.the next
after that, théy being Holy-Days; .but then the
very firlt time. that he had an Opportunity to
come, he comes and demurrs to your Pled: But
you defire timie, and why fhould you not have
time, when they had time, to confider whether
you fhall joinin Demurrer, -
Do you want time to confider whether you fhall

Joinin Demurrer, after you have had timé to plead

and to draw up your Plea, and have brought it
in to Court? Why fhould you have time ? Can
you do any thing elfe but join in Demurrer? You
can do nothing elfe: And unlefs you cin fhew any,
Reafon why. the Court fhould indulge you, if
you don’t think fit o join, we mufl give Judg-
ment againft your Plea,  You tell us of the. Cafe
of Fitzbarris; that is as widely different from
this Cafe as any tliing can be. ~ It was a Caf of
gieat Difficulty, that required greatr Confiderati-
dn, when a Party comes and informs this Court,
and'infifts he is not within the Jurifdiction of the
Coure.  When a Matter is urged to usasa Quef-
tion of Law, if we were not bound as we are by’
Act of Puarliament, we would certainly affign
Counfel to the Prifoner to plead a Matter of that
Nature 3 and when the Court in Fitzharris's Cafe
had affigned him Counfel, were thofe Counfel
to argue immediately ? It was nothing but Juftice
to give them time after they were affigied; to ar-
gue'a Plea of that Nature; a Plea in which the
Prerogative of the Crown, the Jurifdiction of the
Houfe of Lords, and the Rights of the Commons
were concerned.  The Court would not run
haftily into the determining of that Matter, with-
out hearing it debated by Counfel, and therefore
they gave the Counfel time, upon which they
might be ablé to give 2 juft Judgment, Is there
any thing in this Cafe like it? You have pleaded
in Abatement. Mr. Atorney hath derurred: to
your Plea, and you defire we would give you time
to do that which you muft do, or do nothing at
all. Is there any Pretence ? Could you in this:
Cafe come with any Colour or Pretence of Juf-
tice, and defire of us to amend your Plea? Is
there any thing elfe you can do? This is nothing.
but a pure dilatory Plea, and he puts in this Plea.
The Queftion is, whether it fhould be an O inftead:
of an £, You arc not entitled to_uny thing of
this Nature 5 it is nothihg but an affected Delay ;-
and it cannot be thought to be’ for any other Rea~
fori; therefore you muft join in Demurrer im-
mediately : If not; we muft give Judgment a-
gainlt your Plea, o

Mr. Fuft. Powys. My Lord: Chief Juftice hath
given fo full and-clear an Atcount of the Matter,
that Iam fatished, and do think you muft ins
ttantly join in Deniurrer, | _

Mr, Fuf. Eyre. I am of the fante Opinian,
In"capital Cafes the Party is obliged to plead i
Stantur ;- for the Proceedings are carried on at the
Bar without giving Rules: This is' thie conftant-
Courfe; and the Courfe and Practice mutt be the
fame,- in' regird to_the time for joining! in De-
murrer ; But the Court is ftill at Tiberty to allow

I1 further
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further time, if it be neceffary to the Juftice of
she Caufes and if it could be of any Ufe to the
Prifoner ih the next Step he is to make, 1 fhoulc!
not be againft it: But as the Cafe now ftands,
that he has nothing to deliberate upon, that he
can lay no new Matter before the Court, but 1s
obliged to abide by his Plea;” and can neither
withdraw nor amend it without Confent, but
mutt neceffarily join in Demurrer, and has no
other Choice ; I think it would be a manifeft De-
Tay of Juftice to allow further time; and am there-
fore of Opinion, that he ought to'join in Demur-
ret immediately. |

" Mr. Yuft. Fortefene Aland, Tam of the fame
Opinion. The Prifoner can have no Benefit by
our giving him time to join in Demurrer, except
it be to put off the Trial: The Court makes 2
Difference imr all Cafes, both Civil and Crlmlpa],
between dilatory Pleas and other Pleas. An af-
feted Delay is never to be fuffered, more efpe-
cilly in a capital Cafe; and here it is plain, that
when the Counfel for the Prifoner brought in
this Plea, that they had confider’d it before, and
thought it of Service to thePrifoner, and nothing
more remains now than to jom 1n Demurrer.
The Attorney-General, by his Demurrer, ﬁlyg it
is nota good Plea; and the Prifoner has nothing
further to fay, but that it is a good Plea; and
if he does not think fit to fay that, we mult give
Judgment againft him. I remember in the Cafe
of the King and Gordon, when the Prifoner came
to the Bar, having lapfed the time of taking Ex.
ceptions, in order to quath the Indiétment, he
moved the Court for time to plead in Abatement;
but the Court refufed it, alledging they would
aive no Opportunity for a dilatory Plea: and I
think there is the fame Reafon, if not {ftronger,
10 this Cale, where the Prifoner has nothing to do
but tojoin 1n Demurrer; that is to fay, to fub-
mit to the Judgment of the Court, whether this
ke a good Plea of not 5 and that may be done im-
mediately, as well as 1f the Prifoner had never fo
much time for it.

Prifoner. My Lord, 1 kaow not how confiftent
this Rule of Court may be, that in a capital Cafe
of the higheft Nature whatfoever that T thould
not be allowed time to join tn Demurrer, when
in criminal Cafes of an inferior Nature there is
a [our-days Rule given. ‘The Counfel for the
King were indulged from /Pednefday to Saturday :
T hope I fhail have the fame Indulgence on my
Part, to confider whether I fhall join in Demur-
rer or not.

ITam fo far from defiring to give any Delay,
tho” I am fatisfied how malicioufly this Profecu-
tion is carried on, and am pretty well acquainted
with every Step taken in the Management in Ef-
Jexs and Tam willing, rather than to continue to
bz thus hunted up and down the World, to re-
tract my Plea, and plead generally Not Guilty.

L. C. fuff. It Mr, Atorney confents to it.

Prifoner. 1 am obliged to my Counfel for the
Care they have taken of me, and have here in my
Hand a Joinder in Demutrer engrofled and figned
by them, and ready to deliver in; but I won’t of-
fer it, becaufe I won’t give any Delay w the Juf-
tice of the Court.

“Mv. Huugerford, He ftands upon his Plea of
Not guilty to the Indictment.

L. C. Juff. You have pleaded Not guilty ;
you have likewife pleaded a Mifiomer, which hath

been demutred to: Your Plea therefore now muft
be as pleaded in chief, and as put in at the time
when it Was firft pleaded; you don’t defire yoy
may plead thefadie Matter agdin this Day?

Mr, Huigerford and Mr. Ketelbey. We do not.

Mr. A, Ges. It Tunderftand the Prifoner
tight, lie pretends to be defirous that his Tria]
may come ony dnd therefore he is willing to with.
draw hisPled in Abatemient, and abide by his Plea
of Not guilty : *Tis what we defire likewife; and
I wifh we could go on in this Cafe as we ought, in
in a decent Manner; without having groundlefs
Reflections continually made. Something hath
been faid of the Malicioufnefs of this Profecution,
and indirect Management, by fome Body, *tis not
fard whom, in the County of Efev. My Lord,
I defy any Man to fhew any fingle Step taken in
carrying on this Caufe, but whatis perfectly right
and Juftifiable,

I wifh, outof Charity, that the Prifoner would
confider the Circumftances he is inj if he did,
he would not fay this Profecution is carried on by
Malice; forif Iknow any thing of Evidence, I
have no Reafon to doubt but at the proper time
fl}ere will enough appeat againft him to convid:
1m,

Mr. Hungerford. 1 dare fay the Prifoner did not
entertain @ Thought of refle@ing upon any of the
Profeffion concern’d in carrging on this Profecu-
tion.  But pray, my Lord, give me leave hum-
bly to rcprefent, that the Man’s Cafe is hard ; he
tells you he is in Chains, and [ fee heis in great

Pain cven now ; and I earneftly with that he were

eafed in that Matter, I do not pronounce thefe
Words out of any AffeGtation of Popularity, o
to captivate the Auditory, as was infinuated in
the Beginning of this Proceeding, but in mera
Compaflion I have to the Prifoner, and to al}
Mankind, which Temper I have fhewn thro” all
the Stages of my Life.

L. C. Fuf. You have been told by the Court
already our Opinion, that it is not in our Power.
We were told, and I perceive it is not denied,
that he did once efcape after he was taken; and
it fo, for the better fecuring him he was put in
Chains: Do you ask us to take thofe Chains off ?
Can we do it? Or fhould we do it? If he fhould
clcape out of the Tower, {hall not we be guilty of
that Efcape? The Circumftances of the Cafe
ought and muft govern. He fays he is Innocent,

and I hope heis; and if ke be, he takes the pro-

pereft Meafures to knock his Chains off, let him
make his Innocence appear; and it will appear

whether he is Innocent ot not, when we come to

try the Cane.

Prifoner, If 1 thought it was contrary to Law
to take off thefe Chains I fhould not mention it.
I defire to obferve, that thefe Chains were not put
on till after a fourth or fifth Examination.

As to the Efcape out of the Meflenger’s Hands,
he never fhew’d me his Warrant, and I did not
know any Authority he had to keep me. Asto
efcaping out of the Zower, it is not in my Power,
neither is it my Inclination, Idefire therefore to
be eafed of thefe Chains.

And another thing I defire 15, that I might have
an Opportunity to fee my Relations, my Wife,
that fhe might come to me.

er. Ketelbey, That was granted in Fifzharris’s
Cale.

L. G,
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L. C. Fuft. As to the taking off the Chains you
have had the Opinion _of the Court, we cannot,
we ought not to do it, itisa Breach of our Duty
as 1o the other Matter, he defires to fee his Rela-
tions, what do you fay toit? |

Mr. /. G, My Lord, as to Fitzbarris’s Cale,
there was a great Deal of Caution uled as to the
Perfons permittﬂd to {ec the Prifoner; bulore they
went in they were to be fewched, and they were
to be with him only in the Prefence of the Keeper.

Mr. Ketelbey, It is mentioned there, thac the
Wife had mifbehaved herfelf, and thata parveular
Caution ought to be taken with refpect to hers
but the Accefs of @ Wife to her Hulband under
{uch unfortunare Circumitances was never denied,
I believe, in any Cafe whatlocver., |

L. C. 7uff. Upon a proper Application to the
Court, the Court hath fometimes ordered that Per-
fons named n their Rule may have Accefs to the
Pritoncr mn the Prefence of the Jaylory, and not
otherwife, and that they fhould be fearched be-
fore they come . If you think fit to defire it
on thole Terms, the Court will confider of it

Prijoncr, My Lord, I mult defire upon thofe
Terms as the Court thinks fir, and that my Sif-
ter may have Liberty to come with my Wife,

L. C. Jupt. Your Wife and Sitter: It may be
reafonable tor them to have Accefs to you, but
they are not to be with you but in the Prefence of
the Jaylor *.

Mr. Sery. Pengelly. My Lord, T beg leave to
obferve whether it is ufual for the Court to make
fuch Rule : On the "Frial of Sir Fobu Fricad, there
it was only intimated by my Lord Chiof Fuftice
61, but the Court did not order it by making
any Rule; they know they may apply properly,
and there may be Direftions given to the Lieute-
nant of the Towwer: As to the Council that is al-
lowed in the At of Parliament 3 and as the Court
hath a Power to aflign Counfcl, it is propur for
the Court to give Dire@ions for them to be ad-
mitted ac all Scafons, and at all times,

L. C. Feff. Why the Wife and the Sifter?

Prifeici, Yes, my Lord, my Wite and Sifter,
I dow’t putin a Number of Relations.

L. G fuff. Tdo think, Brother Pengelly, that
the Court are trofted in a Macter of this Nature,
and may regularly give Directions with what pro-
per Cautions they think fe.  Why, he fays, he
15 denied the Comfort of his Wifes he defires that
his Wite and Sifter may be admitied to come to
fum.  You fay it hath been fometimes intimated,
but not ordered 5 if it was intimated by us, and
not complied with, I believe T fhould make 1o
Difficulty to order it, provided it be with a rea-
fonable Caution, and no Inconvenience in i,

Whether is it the Wife or Sifter you defire? I
think one is enough, and fhe muft fubmit w0 be
{earched T

Mr. 8erj. Pengelly, Before your Lordfhip makes
any Rule in this Cafe for the Prifoner, I beg that
he may be obliged to amend his Plea of Not
guilty, and that he may plead by the Name of
Chriftopherus, by which he 1s indi€ted.  You have

cen rought to the Bar, and have put in a Plea
by the Name of Chriftophorus 5 1f you are in Ear-
neft that you defire to wave your Plea in Abate-
ment and have it withdrawn, you muit change
the Name wrote in the Commencement of the

'Sce Hambder's Trial, No, 136, and Reokesad’s Trial, No,
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Plea; and make it as it is 1 the Indiftment, that
there may be no Embarafiinent in the Procecdings
at the Lind,

L. C. Fust. Yo confent to have it amended

Mr, Iupgerferd. Uhe Pridoner at the Bar hath
confented to withdraw his Plea in Abatcment s
and though the Plea were fuch that he might
have prevailed vpon it, yet aiter his pleading
Not Galty 1o general, there is not in the Courle
of this Procecding any Period of time wherein he
can aviul himiddf with the Matter of this Plea in
Abatenienty and therefore we fubmit it to the
Couri, and to the King’s Couniel themielves, 1o
put tius Mater into fuch 2 Form, that the Pri-
foncr ty come to a fair Trial upon the Iffue of
Guiliy or Noz Guilty. _

Mr. Fetefoy. T believe the Prifoner is willing
to come mio the Method offered 5 and though this
Pica hath been called a frivolous Plea, yet the
Precaution taken by the Gentlemien of the other
Side feerms to give a Sanction 1o it, and mukes it
not fo frivolous as hath been repreiented.

L. C. Juf. What do you mean, Mr. Ketelbey?
Here s nothing afked of you: You do defire to
vave and withdraw your Plaay we defire to kiow,
it you do, whether you will plad by the Name
as1t s in the Indiétment,

Mr. Ketelbey. My Lord, we do.

Mr. ztt, Gen. We defire the Plea of Not guiley
may be amended, upon the Confent of the Pni-
foner, -

Mr. Hungerford, We offer now, let the Piece
of Parchment be entirely abolifhed, take it en-
tirely out of the way, and we plead Not guiley.

L. C. fuft. Your Plea mult be now & predie’
Chriftopherus duiins bic ad baviam. &ec.

Mr, Kerelbey, We fubmit it.

Prifoner. 1 defire to withdraw and retra@ the
other Plea, and do plead Not guilty. |

L. C. Fuff. No, 1t mult be mended; you will
hear how it is when itis firuck out and amended,
and then you will coll us whetier it is mended ac-
cording to your Intunt or no.

CLof the Cr. &7 prodicus Chriftspherus Layer
allocutus cxiftens per Coti bic de al® progitioi piee-
didta per Dndidiamen? praded® o fuperius impofis?
quaitter fe welit inde acquictari, Licin Cliiffopbeiys
Layer dicit quod ipfe iin andic eff inde culpatilis &
iiide de beio &5 naly poait i fuper Patriain.

L. C. Fuff. Is this according to your Inten-
tion ¢

Prifoncr. Yes,

Mr. Serj. Pengelly. My lord, T belicve it is
ulual in thefe Cates fur the Court to appoint a
Tiune for the Trial; the latt Retura but one in
this Term 1s the 19th of Nevewider, fo if you
pleale it may be the quario dic 1o, which [ think
1s ednefday, 1t that be ftablc and convenient
to the Court,

L. C. Fut. What fiy you to it?

Prifoier, T defire your Lowdihip would give
me & longer Day to prepare for my Tral, |
have a great Number of Wimndils, twenty or
more, mott ol them People ol the tirlt Quality.,
I hope I fhall have the common procetlcs of the
Courr to biing them heres and, my Lord, an-
other thing [ defire 14, thae 1 may have a fHabeas
Corpus ad tfiifican®, to bring my Lord N
and Grey and my Lord Orrery ar my "Lrial, That,

153. F See the Proceedings againit Fs-
It 2 Iy
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my Lord, you would pleafe to givc-‘ me as long
a Day as you can to prepare for my Trial 5 if your
Lordfhip pleafe it may be Moiday the 26th, and
then your Lordfhip will have a Day of Rett be-
ween.

L. C. Fuft. That will bz out of the Return,

Mr. Huwigerford, They mult appear, and then
nuy be adjourned. |

L. C. Fyi. Itcannot be adjourned over beyond
the Return,

Mr. Ketelbey. My Lord, the Prifoner hath fhewn
that he hath in no Refpect afic@ed Delay.

L. C. Fuff. It cannot be.——Goa forbid that
we fhould deny the Prifoner to have a reafonable
time to prepare for his Defence 5 1t 15 three Weeks
from hence; you have been aware of it long ha-
fore 5 you have known the Indictment was found
you have had a Copy of 1t ; you have known your
Charge 3 and is not all this Time enough ? Con-
fider, the Term draws toward an End, and it
interferes with the common Bufinefs of the Term
if we carry it to a further Day : we do agree the
Vewive to be retarned Offab. Mautini, and the
Trial then moft be the gueartodie psff, which will
be Wednefday the 21ft. And it 1s proper for us
t0 give you an Intunation now, not o eXpoct any
tarther tume, or the Jury to be adjourncd; do
but confider what a Muitiude muft be bronght
up, cighty at kafl: The Prifoner hath a Privi
lege to challenge thirty fve peremprerily, and
after, for Caufe, as many as he pleafts 5 lo that
a great Number mult be brought up; and for
them ro be forced to attend here the 21, and
ftll the Tral to be put off, it will be a ereat In-
conventence and a great Charae, thercfore that
mult be the Day, we fhall not conlider o put it
off till any farther Time.

Prifoner.  1beg leave for one Woid more 5 |
have @ Witnefs that is to come from Ldinbursh,
and I can hardly have him here by the 21 If
I could but bz indulged a few Days longir—-—

L. C. Fuft. We canot do it without making,
an Error in the Proceedings.

Prifoner. Is there no other Return for a Feuire
to be returnable ?

L. C. fuft. No, there is none but that, and
the lalt Return of the Term: and it s 1mpofli-
ble to try him that Day, withour doing a mani-
feit Wrong and Injultice to the People of Eug-
fand,

Prioricr. My Lord, where a Man’s Life is at
Stake, if I fhould not be indulged over il the
lalt Day of the Term, for want of a Witnefs I
may be in danger of my Life: I hope therefore
your Lordfhip will pleafe to indulge me.

L. C 7t You have had a great deal of
1ime already, Time fufficient to bring your Wit-
nels from Edimburgh, or any other Plice, and
we canniot do it. . To put you off to the faft Day
of the Term, is to do a manifelt Wrong to the
People of Lurland,

Lrifoner, The Reafon why I mention it over
and over again, is becaufe T would ot give your
tordfhip the Trouble to be turned over to an-
ather Day, on troubling your Lordfnip with Af-
fidavits,

L. C. 7uf. In what you fay before us as Mat-
tor proper for Confideration, we Mall do what s
jft. It is not pruper for you to tell us what
we have to do, and to make Bargains with us.
That 1s the Day of Trial 3 it muft be on W edne/~
Aav the 21 ;. Your Counfel will tell you 1t Is ims-

Layer, Efg; Mich. ¢. G.1L

poflible to comply wit!1 your Requeflt, without:
doing the manifefteft Injoftice in the World. Oc
clle, whether to oy you upon the 21t or in two,
or three, or four Daysafter, I don’t think the
Conlequence worth difputing, but we can’t do it
without doing Wrong and Injuftice to the People
of Lnglan.

Pritoncy. T hope I fhall be indulecd two or
three Days.
L. C. Juff. We can fo nomore. The Time

you have had for Preparation for your Trial we
think abundantly fufficient to prepare your felf,
theretore we are of Opinion that the Trial go on
at that Day 5 and we order it accordingly.

Mr, Keweloey.  Your Lordfhip will pleafe to
onder a Rule for his Wife and Sifter to come to
him,

L. C. Fuft. No, not for his Wife and Sifter.

Prifoncr. My Lord fora fingle Woman to come
thro’ the Courts and the Guards, to be cxamin’d
by her felf, 1t’s not {o proper, my Lord.

L. C. Juff.  You thal] have a Rule {rom the
Court for your Wife to come;  as tor your Sifter,
we mult Jeave that to the Diredtion from arother
Place. . We muft rot be teo forward in granting
Women to come, we remember an Efcape occa-
fion’d by a ¥Woman coming thither.

Mr. .fit. Gen. There muft be a Rule to bring
hiny up at the Day of his Trial.

Mr. Ketelbey. My Lord, as to having his He-
veas Corpus ad Teflifcand® for my Lord North and
Grey, and my Lord Orrery,

L. C.¥uff.  You mult give Notice, and then
move what you pleafe.

Mr. Huigerford. By what was faid, I did un-
derftand, I'muft confels, that though the Rule
vias made for the Wife only, yet that it mighe
be in the Power of the Gentleman Jaylor to per-
mit her Sifter to come with her,

L. C. Juf. We give no Dire€tion concerning
it, He will have a Rule from the Court that will
be s Direction, unlefs he receives any additional
Direction from another Place, but the Court names
his Wife only,

Mr. Keteltey. There was another thing men-
tioned, that he may have Copics of his Papers that
were {eized,

L. C. fuft. Give Notice for what you think fit,
and move it,

Die Mercuriz 2y die Novembris 1722,

HIS Day Chriftopher Layer, Efgy was

brought to the Bar, in Cuftody of the Licu-
enant of the Tosoer, in purfuance of the Rule of
Court made for that Purpofe, in order to his
Trial,

Cl. of the Cr. You Chriffopher Layer, now Pri-
forer at the Bar, thefe Men which you fhall hear
called, and perfonally appear, are to pafs between
our Soverelgn Lord the King and you, upon T'ri-
al of your Life and Death: If you will challenge
them, or any of them, your time is to challenge
them as they come to the Book to be fivorn, and
before they be fworn,

Heneage Norion, Lfqs

Mr. Hungerford, My Lord, we defire that his
Irons may be taken off.

L. C. Fupt. TheIrons muft be taken off; we
will not {tir till the Irons are taken off,

Prifonzr, 1 hope, my Lord, that the Irons fhall

be now taken off
L. C. Fuf,
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L. C. Fust. They fhill be taken off,

Mr. Huigerford, The poor Man hath been {o
opprels’d by tl:nf:ﬁ: Chains, that he was not able to
PI‘UPL‘-I'L" hla Brlef_ I hild 1T NOC tl]l lﬂtt’.‘. J'dﬂ: nght 3
and it is ten Sheets of Paper.

Mr. At Gen. Whoie Fault 1s that? You have
had Time enough. ' |

Mr, Huigerford, Tt is the Fault of the Irons,
Mr. Asteraey, the Briet was not brought to me
till Eleven of the Clock Iaft Nighe.

L. C. Yut. It was an Omifiion § they {hould
have been taken off before he came to the Bar,

Mr. it. Gen. There was DireGtion given for
their being taken oft belore 5 how they came not
to be taken off, I can’twll,

L. C. Fuf. Are the Ironstakenofr ?

Geitt, Faylor. Yus.

L. C. Just. Go on.

Cl. of the Cr. Heneave Nerton, Lig;

L. C. Fut. Ycumutt call over all tie Jury.

Mr., Hiungerford. 1 thought they would be all
called over once, before any one is endeavoured 1o
be {worn.

Cl. of the Cr. They have bzen culled over al-
ready,

Mr, Hungerferd, When? Not fince the Court
fare, T am fure, I woald know whether the In-
tention is, that all che Panned be called over before
any onc ot them 1s fworn, or that the DPanncl is
to b called over but once, and the Jury-men fivorn
as they then appear.  What I have obferved s,
the Clerk calls over the whole Pannel frft, to fee
how many appear 5 and then calls it over again,
and {wears them as they anfwer o their Names if
not challenged,

L. C. Just, What you obferve is what hath
heen done at the Ofd-Bailey 5 there they call them
over firft 3 and then they call them over again,
and as they appear they are fivorn prefently.  But
by the Courle of the Court here they are called
over betore the Court is fitting, and they mark
thofe that appear. That is not fufficient; but
they are called over again in Court, and then their
Appearance and Non-appearance being marked,
they docall thofe over again that did appear ; and
as onc appears, if there isno Objection to him, he
muft be {worn,

Mr, Himgerford, T have obferved them to be
called over when no bedy s by, i civif Cafcs ;
but m fucha Cafe as this, a Caft of High-Trea-
fon, where peremptory Challenges is allowed, it is
fome Guide to the Prifoner in making his Chal-
lenges, to know before-hand who do and who do
not appear.

Mr. Ketelbey. My Lord, with Submiffion, in
all criminal Cafes there is no other Method than
calling over the Pannel according as 1t is tran{-
mitted into Court.  *Tis probable feveral of
the Jurors who did not appear at their being;
Called over before the fitting of the Court will
now appear ; and therefore what we pray is that
the whole Pannel may be now called over in the
Order as it ftands, not only thofe who anfivered
to the firt Call, but thofe™ alfo who then made
Defaul,

Mr., Att, Gen. 1 can’t imagine what they mean.

L. C. Jusi. This Debate avifes from not under-
ftanding one another : You have the Diretion of
the Court ;5 the Panne! is to be called over, if any
Vian doth not appear, his Defaule 1s marked and
recorded,  When any one doth appear, and he
IS Not clmllcnged, he 1s to be fworn,

for High-Treafon:
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Mr. Ketelbey, 1 came thro’ the Hall juft now, and
there is fuch a Crowd that it is almoft impoffible
for any one to hear when they are called.

Piifoiier. My Lord; I hope they fhall be ence
called over before they come to be fivorn 5 for as
te their being called before, that was before Tcame s
1t will fpend but a licle time to read over forty or
hfty Names.

L. C. Fust. Call them over, 1 would not deny
any thing that is defired in Reafon by or on the
Prifoner’s 3chalfy confider what vou are doing 3
the Prifoner hath had 2 Copy of the Pannel, he
hith examined it, and confidered who apo proper
for him to challenge peremptorily, and he hath
confr.iered who theyare that he may challenge with
Caufe,

I can’t imagine 5 it was never done in this
World: We have afked our Officer : They ought
to call over all the Pannel ; bur if they do not
appear, their: Default s marked 5 if they do
appear, the Prifoier knows whether he lkes chem
or mot,

Therefure when they come to the Bar, if not
challenged they muft be fivorn.

Conlider what this Demand is; we hall be an
Hour calling them over the fielt dime, that it may
appear to the Prifoner whether they aposar or not s
ther afterwards you are to call them over again, and
to have them broughe up again when they come
to be fworn,  Butit it ever hath been done, it 1s
fic it fhould be done now; but our Officer tells us
It never was done, and why fhould you infift upon
it now ? you have had all the Indulgence the Law
allows you,

Prifoner, T have not had a Copy of the Pannel
above two Days before, Here hath Leen in this
Caufe all the vile Prattices

L. C. 7ul. You muft keep wichin due and pro-
per Bounds. You are come now to be tried for
an Ofience you are charged withal 3 but you are
not to arraign and challenge everybody elfe; you
have no Right to doit,  1f in proper time it ap-
pears you have been ill ufed, the Court will do you
Jutlice, and punifa thofe that have been guilty of
any Mifbehaviour.

Mr. Sery. Pengelly. My Lord, if they have any
Objection to the Jury, they are to challenge them
peremptorily, when the Jury come to be fworn.
Then 1s their time 5 they are not to entertain the
Court with Speeches before,

L. C. ¥uff. No it is not proper.

Confider how unreafonable it is for the Prifo-
ner to arraign fomebody’s Mifbehaviour  without
naming bim.  Bat in this Method he is infinuat-
ing Objections, which we can’t examine whether
they are true or falfe, on purpolc to captivate Peo-
ple 5 and it may be, miflead them in the Trial of
the Caule.

Mr. Ketelbey, As Teame in, T obferved thar all
the Avenues to the Courtare barricadoed up, and
only a rarrow Place left on the Stone Steps, and
a Guard kepe there to keep out whom they don’t
think fit to let in. |

Mr, A, Gen. I know nothing of it 5 and I
dare fay nobody will give any Countenance to
hindering either Jurv-men or Witnefles coming
into Court, when their Attendance is required
here.

Mr. Ketelbey. Thad much ado to get in myfcif.

L.C. Fuff, There fhall bedue Care taken, that
any of the Jury that appear, we will order Way
to be made for them.

Mr. Hnngerford.
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Mr, TTunzeeford, My Lord, T will tale up buc

very little of your T o ths [\‘I.it*:_:.r s 1 find
T was not underitoad belores that which 1 CON-
cond for is, that the Pannel beread thio® once 1n
P Prifoner’s Prefence, to fee what J‘JI‘}"I}IL'H ap-
near, beforeany  Jary-mas b wori. 'l[‘uz Pri-
oner hath a Right to challenge thirty five pe-
rrmptorly, oF without ailigning iy Caufe a all,
Now, my Lord, this isa Fuvour, an [ndulg:nee
oranted to him by Law, and he s thercfore entit-
Jed toitin Jultice. Itisof graar bieto the P:r{-
foner, in order to enjoy the trug Buencfic of s
Irdulgence that the Law gives hi, tharhe Lnows
who doth a1+l who doth not apoaar, for tiis Rei-
fon perhaps, if he did know thac fuch an ene ap-
pears he will take him, and )t he krows that fuch
an one appears he will challenge i, I:-d i
he know that fuch an one, who perhaps flands
low in the Pannel, and of whom he has a good
Opinion for being an honeft Man, will app.ar,
he will challenze as many as he can of e pro-
cecchng Perfons, 1 order to have him, that ho-
nefl Man, of his Jury.  Andas to the Time the
reading of the Pannel will take us, (thouga by the
way it might have been over by this tmey [ am
fure your Lordihip and the Coart will ot regord
iwhat Proporiion of Time you ipare us, to I tie
Prioner enjoy the Bunelit of the Law in this Caly,
and to liave a full Enjoyment of the Indulgence
of the A&t of Purliament in its full Laatade, that
he maiy know and judge (as far s e Taw hath
cnebled him) whois to nals opor im as to - his
Lite and Death, [ beg therelore, my Lerd, that
the whole Paniel may be call.d over once before
the Prifoner s put to challenge.

rijoier. Ny Lord, What we humblv move
for 1s what 15 eviry Day done at the Ol Buily,
taat they may be once called over,

All Tdehre 1s what 1s done there, and by the
fame Retlon oughi to be done here in the fame
Cate where a Man’s Life is concerned, T humbly
move 1t that they m e called over,

L.C. Fuff. We fhall grudge no Time to do
ine King and you Julbice, It 1s dangerous to
make @ Precedens, an Tnwovation 3 Bur if you
defire 1ty 1 don’t lind the King’s Counlel obyjedt
Lo it,

Call over the Panncl.

You don’c ¢xpelt all fhould b2 brought into
Court, but only to know it they do appear ?

Mr, Hesizerford and Mr, Ketelber, No, no,

L. Cfyh The Prifoner hath w Sollicitor 5 let
fome Bady oo down upon the Steps, the Sollicitor
be prefent, and then he will haar who do and who
o net appur,

ddr, Mlureiferd, We humbly thank your Lord-
ibip 5 this s 2 real Indulgence, and we humbly
thank your [ordfhip for it

CLoof the Cv, Calls gver the <ehole Pannel.,

You the Prifoner at the Bar, thefe Men
which, &,

v, Ketelloy, 1 your Lovdinip pleales to ftay
till the Sollicitor comes 1, becaile he went out
to oblerve who did appear, and who did not
appear,

Cloof the Cr. Hewease Nortsr,  Have you ten
Pounds a Year Freehold and Copyitold in the
County of Jijfex ?

Noiton, 1 have no Frechold, only Copyhold.

[Then he was fetafide, ]

Foln Wilvs. [ Asl?d the fame Quettion, as were
all the others who appeared, before ﬁwy vicee ether
challinged or fivorm.

Tiial of C. Layer, Efq;

MiCh. Q G. L

Prifoucr, T challenge him,

Ak Frefh.

Prifeircr. 1 challenge him.

Thomas Cla ke,

Prifonzr. Tdon’t challenge him.

Crici. Thoinas Qlarke, Sworn, .

Licuy Leiplothain.

Prifeuer, I fay, 1 think his Name 15 wrong
fpele,

Mr. 82, Geno We are not now upon Excepti-
ons for Mil-pelling,  If his Name is written as
he is ufually called, it s right.

Prifeier. He fays his Name 1s with an o, and
it 1s written here with an a.

L.C. 7uff. Doth the Copy delivered to you
agree with the Panned 21 1t doth, as long as it
hath the fiune Sound it will do.

Priferer. With humble Submiftion in the Cale
of Francia there it was allowed.

Nr. Hwizerferd. My Lord, 1t 15 not the fame
Sound Longbsthinr and Locobothom, and in Iyen-
ci’s Cafe the Difierence of a Letter was allowed
to oe a good Fuzeeption.

L. C. fuff. You are by Law to have a Copy of
the Fanncel dehvered toyou s af thar Pannel varies
from the other, it 1sa it Exeeption 5 but 1f you
clyce agamfl 2 Jury-man becanfe his Name 1s not
risht ipcley and thar hath the fame Pronunciation,
atd he may be cailed fometimes one and fomerimes
another 1t 15 well enough,

My, Keteldor. My Lord, as to this Objellion,
whether the Leiglorhoi is vight, or the Lougbe-
thoin, whether it s with an 4 or an O.—

Cl. of the Cr. Youmultake, 1t s Longhothain,
and not Loisdother,

Pitfoner. The lalt fhould be an O inftead of
an s, Longbothem,

L. C. 7uff. Therefore we will afk the Gentle-
man how his Name 15 vlually pronounced, whe-
ther it 15 not pronounced lometimes Longbothii
as well as Lozslothain.

Mr., Leagloibom. Yes, my Lord, 1t 1s,

Prifoncr, He fays he fpelis his Name withan G,
and here 1t s with an 4.

Loizbotocin., 1 always feell my Name with an
0, but my Letters are generally direcled o me
with an /.,

Mr. [lvigerferd. He hath a Copy of the Pannel
delivered him by vertue of the Act of Parliament
if the Copy be not a true Copy, 1t 1s not right acs
cording to the Dircction of the Adl,

L. C.fot. Raghr,

Mr, Hungerferd, Now the Pannel which the
Prijoncr hathos fpele with an .4, and the Pannel of
which this is a pretended Copy, 15, Ttake ity fpelt
with an O,

(V. of the Ci. No, they are both {pele alike.

i C. Fuff. You know ir, Gentlemen, as well
as can be.  Don’t lec us fpend Time where there
1s nothing in 1t 5 we will hear what 1s proper for
owr Conhideration,

Suppofe a Man is called and writ fometimes
Longbothom, and fomeumes Loughotham ; and fup-
pole he was called by cither of thefe Names, may
he not therefore be called by one as well as tle
other £ Is that an Objection to {ay he writ with
an O, but People write to him with an 42 thewe
1s nothing atall in i,

Prifoici. Then I challenge him.,

Cl. of the C. Ifacc Buxton.

Prifonci. 1 challenge him,

Cl. of tioe Cirv Richard Scot.

Prifoner.
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ifner. I challenge lim..
g}.{{;f the Cr. fobn Warmlayton,
Prifoner. 1 challenge him.

Cl. of the Cr. Fobn Andrews.
Prifoner, 1 don’t challenge him. -
Mr. At Gen. T challenge him for the King,

CL. of the Cr. Thomas Waterbonfe.
Stephen Huff,
Fabn Therewgoad.

Chriftopher Baily,
Challenged by the Prifoner;

Ifaac Potter. Sworn,
Cl, of the Cr, William Lora.

Prifoner. 1 challenge him.

Cl. of the Cr. Hezekiah Haynes,

Thomas Heckford, jun.

Prifoner. 1 challenge him,

Cl. of the Cr. Richard Waglett,

Prifoncr. 1 don’tchatlenge him.

Mr. Att. Gen. I challenge him for the King.

Mr., Ketelbey. Mr. Attorney s pleafed to chal-
lenge him for the King; we humbly infift on i,
that Mr. Atterney is to fhew his Caufe of Chal-
lenge immediately, 1 own it has been otherwife
in one or two late Inftances ; but I fubmit it, if
that Practice thould prevail, whether the Aé of
Parliament made on that Occafion would hot be
in Effeé thereby abrogated, The A& is the 33
Edward 1, and the Words of it are: “If they
““ that fue for the King will challenge any Ju-
““ ror, they fhall afign of their Challenge a Caufe
¢ certain, and the Truth of the fame fhall be in-
¢ quired of according to the Cuftom of the
“ Court.” Now, my Lord, I beg leave to ob-
ferve upon this Pannel there are a hundred and
odd Perfons, if Mr. Attorney is hot obliged to
fhew his Caufe of Challenge, when he challenges
for the King, till all the Pannelis gone through,
this A& of Parliament will be of no Valicity
whatfoever. If there hiad been bit a few return-
ed (twenty four, or fuch a Number) then there
might have been fome Colour for going through
the Pannel before there was any Caule afligned for
the Challenge ; but fince this modern Practice has
cbtained to make fo numerous a Pannel, if they
are not obliged to fhew Caufe till the Pannel is
gone through, that Law isintirely a dead Letter,
and of no Significancy.

L. C. Fust. Youknow your Objetion is of no
Validity 5 you cite an A¢t of Parliament, and you
know the conftant Practice 1s againft you.

Mr. Fuil. Eyre. Though the Counfel for the
King mult aflign their Caufe of Challenge, yet
they are not obliged to do it till the Pannel is
gone thro’, and the Jury-men returned, who are
not challenged, are all fworn : This is 2 Rule
Ind down in Hale’s Pleas of the Crown, and has
lli?er; always the conflant Pratice in Cafes of this
and,

Mr. Hungerford, What your Lordfhip direét-
cd in the laft Cafe is cerminly precedented 3 but
I would propole it as a Conventence that the /-
torngy fhould, ashe is every ways entitled, have
the Precedence, and might challenge firft, and
thien we will determine after him.

L. C. Fu. No, we muft not do that,
Cl.of the C. Fobn Lowry. Sworn.

Cl. of the Cr. Fobn How. Setafide for want of
Frechold,

Cl. of the Cr, Thomas Pratt.
Cl. of the Cr. Richard Ragers,
Prifoner, I do’t challenge him,

Swortn,

Sworn,

for High-Treafon.
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Mr. 4t Gen. I challénge him for the King.
- G, of the Cr,’ Edward Pierfon.
- Thomas Bland,
William Spilltimber,
Llexander Weller.
- Thomas R;f;d.
Fobn Englifb.
- Fofeph Unwin.

George Fiye, :
~_ Challenged by the Prifoner,
ClL. of the Cr. Wefton Stileman,

Prifoner. 1 don’t challenge him,

Mr, Att. Gen., I challenge him-for the King,

Cl. of the Cr. Fobu Crufb.

Prifoner. 1don’t challenge him.

Mr. A2, Gen, 1challenge him for the King,

Cl. of the Cr. Thomas Howlett,

Prifoner. 1 challenge him,

Mr. Serj. Pengelly. I don’t know this Method
of proceeding : If the Prifoner makes any
Challenge, it muft be before lie comes to the
Book to be fworn; but when he comes to Jay his
Hand upon the Book, he is too late to challenge
then.

Prifoner, Whenever I make a full Stop arid don’e
fay I challenge, you do.

Mr. A, Gen. My Lord, the Prifoner is to
declare whether he challenges or not ; afterwards
the King’s Counfel are to declare whether they
challenge for the King, and the Jury:man is not
to put his Hand on the Book il then.

L. C. ¥ust. He ought not to put his Hand on
the Book till he is allowed a Jury-man ; that if
the King or the Prifoner challenge him, they may
do it before he lay his Hand on the Book.

Cl. of the Cr. Fofeph Capon.

Prifoner, 1don’t challenge him. |

Mr. Att, Gen. I challenge him for the King.

Mr, Hungerford, More have been challenged for
the King, than hath been known in any public
Trial in my Remembrance.

Mr, Aut, Gen. T am furprized at this Obfervas
tion, when the King has an undoubted Right of
challenging whom he pleafes, without fhewing
Caufe till the Pannel is gone through.

L. C. Fut, It 1s always done,

Gl of the Cr. Fobn Clarke,

Prifoner. 1 challenge him.

Cl. of the Cr. Willsam Chandler.
want of Freehold.

Cl. of the Cr. William Buryowes.

Prifoner, I challenge him.,

Cl of the Cr, Francis Aylett, Sen,

Cl. of the Cr, George Bailey.

Fobn Weekes: -
Thomas Ruggle, |
Challenged by the Prifoner:.

The Prifoner {poke to the Jury-man.

Mr. Sol, Gen. My Lord, it hath been intima-
ted to the Prifoner once already, that he ought to

Set afide for

Sworn,

prc.){)ol'e his Queftions to the Court.

C.Fuff. Youare to afk no Queftions your

felf, if you will tell us the Queftion, we will pro-

pole it,
Prifoner, Only to know how he fpells his

Nanie,

Cl. of the Cr, William May.
Abrabam Lake.
Challenged by the Prifoner!
Mr. Hungerford. My Lord; it will be of fome
little Ufe to know for certainty how many he hath
challenged 5 they differ here in the Computation. .

Cl. of the Cr,



