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the King’s Evil in the manner that the Witnel-
fes fpeak of ; but what was fpoken, was fpoken
of another King; in relation to Abimelech King of
Egypt, and not relating any .way to the Difeale
they call commonly amongft us the' King's Bvil.
Is is_true, one of them does fay” (which is a
W ord that has obtained very much amongit fome
fort of People) that when he prayed for the Ringy
he pray’d for his deliverance from evilCounlellors:
And under thefe Words, evil Counfellors, and de-
liverance from them, we know what became of that
{o often mentioned Prince now, King Charles the
Firft. Under that Pretence they would remove
all his Friends from him; and when he was left
alone, they could cafily do what they pleafed with
him. Many, with pretence of great Piry and Zeal
for the King, cry out, that all that they complain
of, is not of what the King does ; him they think
to be a wonderful good Man; it is not he, but his
evil Counfellors, that they reflect upon 5 and fo we
muft fight againit thefe evil Counlellors; and when
we have laid them afide, and he {tands alone, then
it will be eafy to ferve him as they did his Father.
Whatfoever the Pretenfions of fuch Words are,
we know what the Defigns of the People, that
made the fame Pretence heretofore, came to; and,
I pray God, that there are not the fame Defigns on
foot itill; nay, that that was not the Defign of
this Prayer of the Prifoner at the Bar.
Gentlemen, they give you a partictlar Ac-
count how he preached upon the zoth of Geiefts ;
and they (peak as to the 2d and 7th Verfes of that
Chapter, and what Difcourfe he had upon them.
But truly, it is preeey firange (as Mr. Rofevel/ him-
{elf objected even to you of the Jury very well)
can any one of you remember fo exactly the W ords
that were {poken as thefe Witnefles have {worn?
and truly he puts a very material Queltion: Bur

then the Queftion turns t'other way ; how come
all your Wtnefles to give fuchan exact Account;
all except the fecond Man, who indeed did com-
mit a Blunder or two, your Six Witnefles, even
rothe Texts of Scripture, to the very Phrafes that
were ufed, p:u'ticulau*ly to the Word Trewciidous ?
they are all as exaétas can be. It 1s {trange that
five People (ho'd agreein ali the C1rr:um{t-mccs 3
but why fhould 1t not be as much beltevable that
three thould have as exact a Memory as the other
five? Nay, and | will tell you, what 1s pretty
{trangc too, chat thefe People mult hear, and re-
member juft what was {aid upon the 14th ot Sep-
seiber 5 but that which was faid upon the Text
the time before or after, that they cannot {o well
remember. 1t is plain, they have been dialogue-
ing with Dnﬂ*another_; and it 1s plain, that {ome
People can ncither write, or read, nor remember,
but how they thall be fure to ferve the prefent
purpofe. That feems to carry an Objection in it
on the other fide, as the King’s Counlel fay 5 and
‘¢ {e-ms the more reafonable on Our fide,why they
Mhould remember {o exaltly, as they have {worn;
becaude (fay thev) that Day, when we came home,
we called for Pen, Ink, and Paper, and {et down
vhefe Words, the Subftance of which we have
aow here Gvorn: So that that does fhew you we
had reafon to remember, what we have teflified a-
gainft this Perfon. But what is yet greater than
all this, it cannot be }_magmed (ﬁly the King’s
Counfc)) that the Prifoner’s Witnefies are {o
much to be belicved, fincethey give no Account
of what was {poken at any time before, nor any

qime {ince.
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. Then, Gentlemen, there is another- Reafon,
fays Mrs, Smith, 1 came on purpofe to fee who
was at the Conventicles tho' I had been at feve-
ral ‘Conventicles before, yet I never heard {uch
Words fpoken. Says Mrs. Hilton, 1was glad to be
gone: and tells you of her unwillingneis to {tay
there, having ‘never heard {uch Words {poken a-
gainft the Government betore ; and therefore fhe
fet them down immediately as foon as they came
home; and they went together to the Bull and
Mouth, the Quakers Mecting near 4lder[gate after-
wards; and that that Day, orthe Day tollowing,
they wentto Mr. Recorder, and gave him an Ac-
count of what had paft in their Knowledue. This
is the Anfwer that is given by them to what the
Prifoner’s Witnefles fay: But you are to weigh
this Teftimony of both Stdes. For Imuft tell you,
Gentlemen, tho’ thefe Witnefics, that are for the
Prifoner, are not upon thetr Oaths, yet they are
as much uncer the Obligation of giving true
Teftimony,as they canbe by Law 5 and you oughe
to have regard to their Teftimony, how far 1t is
confiftent with Reafon and with Truth, Some
things they differed 1n; lome things they heard
in another manner; whether you belicve fuch
things may flip cut of their Memeries, or how
that is, you are to confider of it. This, Gentle-
mcen, 1s the firlt part of the Evidence that the
Prifoner hath given for himf(elf.

Next, Gentiemen, there is another part of
the Evidence, and that is fiom the Fifteen
Witnefles, one Mur. Folliff, Captain Ceizon, Mlr.
Fipps, Mr. Peering, Mr. Hitcheock, Mr, Hinman,
Mr. Wanly, Vir. Strongy My, Cutleey NMr. Mefum,
Mr. Medbam, Mr. [ innacotty duie Broadbarft,
Anne NManning, Ifabells Dickefony all thufe were
called to his Reputation, as to his Behaviour and
Converfation towards the Government. T hey teli
you, that they have known him a long time. It
{eems they frequented the hearing of him {ome-
times, when there was an Indulgence and a Dif-
penfation for fuch DMMeetings, then they wenc
to hear him, and then hc uled to pray for the
King; and it has becn obferved, that, it may
be, meeting with I'avour and Kindnefs from the
King and Government, he might be very well
plealed with the King at that time; tho’ that
turned to the Prejudice of the Government (as
we all know) But whether his Complexion al-
tered towards the Government, when it was
thought fit to reftrain that Indulgence, that you
have to confider. They fay, they know nothing
of Harm by bim, and that may be true; no
more do I; and I preflume you do not; if you
do, you will tell us. You and I pray God we
had never heard of any thing of Harm come
from him, with relation to the King and Go-
vernment; but you have heard what has beep
teflified by thefe Witnefles.

Then there came two Witnefles, that lived at
Sit Edward Hungerford’s when the Prifoner at
the Bar lived there; one of them lived Ten
Years there, the other Four. And they give
you an Account, how he was ufed to pray {not
according to the Common-Prayer) but he ufed
to go to Church, and he did pray for the King
very earneftly, and heartily, as they fay ; he came
there in the Year 1654, and he continued there
Seven Years, and they always looked upon him
to be well-inclined to the Government,

‘Then you have an Account of three Servants
that lived in the Houfe ; onelived four Years with

him,
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him, and that fhe frequently heard him: pray. for
the King(for [ would not willingly forgetaWord
that fhould make for the Prifoner’s-Advantage)
flie faid he prayed as, earneftly for-the King as. for
his own Soul, -with as much zeal and earneftnefs
as-he could do; this is what fhe fays. And the
fecond lived with him three Years, and {he does
yemark particularly, that one time being in pri-
vate in his own Clofet, at Prayer by himfelf, (he
heard him very earneft in praying for the King :
So that he would urge itas improbable, and un-
reafonable, to believe, that if he, in his private
Family, and by himfelf, {hould {o carneftly pray
for the King(which was never intended to be heard
by any body, and came to be thus heard by Acci-
dent) he fhould in Publick, beforea great Con-
gregation, utter fuch Wordsagainit the Kingand
Government, as are pretended againft him. This
is the ufe he makes of that.,

Then, Gentlemen, you have likewife after-
wards, the Teftimony of thofe two Witnefles that
had been examined before, thatis, Mr. Atkizfon,
and Mr. Swith; that whereas you {eem to fay,
fays he, I made a great Reficttion upon the Jate
King, and his prefent Majefty; it was fo far from
that, that I ufed to teach upon the 3oth of Fauz-
ary, and then to preach Obedience to the King,
and to pray for the King, and make fharp. In-
veétives and Refleétions upon thofe that had been
concerned in that horrid, barbarous Murder of
the late King, of blefled Memory; fo that [ can-
not be thought to encourage {uch Thingsas thefe,
when I ufed to preach to my Auditory {fuch Do-
&rine,as I now tell you of. “This is the Subftance
of that part of the Evidence, as nearas ] can re-
member, and recolleft; you have taken Notes,
Gentlemen, your felves; you will be able for to
make Obfervations, according to what Notes you
have tak-n.

Then,Gentlemen, here arce cighteen Witnelfles,
that he has called, to endeavour to periuade
vou to a disbelief, and gain a difcredit as to the
Witnefles that are produced againft him. Now
o5 to that, which was offered by the firft Witnefs,
Ho:w s that was but by Hear-fay, he knows no-
thing of his own Knowledge; for my Brother
Sir Thamas Feaner, he gives you an Account of
all theQueftions that he wasasked abour ; that the
never did [y that fhe was prefentat the Conven-
ticle, but that Mus. Batboe had confefled it to her
and upon that Conicflion fhe was convicted,
Now, Gentlemen, it is a very untoward thing in
this Martter, that Mus. Bathee, 1t is plain, uled to
have Conventicles, and fhe is the Widow of a
Non-conformilt Preacher, and this Woman was
{o fir from faying, that he was there, that fhe
only infited upon it, that Mrs. Barbee had con-
feffed it to her. So likewile you have been teld
concerning that Bufinels of Mr. Hales, the Con-
venticle at his Houfe, on the 13th of Fuly; it
was {o far from her {wearing that My, How was
there, that tho' he was mentioned, yet the refufed
before Sir Georzz Treby to fwear that there was any
fuch Conventicle, or that he was the Man; the
did not know the Man, and could not fay any
thing to him. And my Brother jeuner being con-
vinced that there might be a Miftake, that there
might be no fuch Conventicle at Mrs. Batioe’s,
went as far as he could toretrieveity but it feems
it was paft from him into the Clerk of the Peace’s
hands; I cannot fay any thing to it: But if you
arc fatisfied that there was no fuch Conventi-
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cleatall, all that can befaid, is, that; the,Old Wo-
man belied he: felf ; and, my.Brother Fenner, as ta
an accommodation between them, did refoive to
do.what he could, and. promifed to {peak .to.the
Clerk of the Peace: Notbut that, for any thing
yetappears, this Woman, that is here broughtasz
Witnefs againft- Mr.. Rofewell, did fwear true,
That that other Woman did confefs to her, thag
there was fuch a Conventicle ; they indeed have
endeavoured to evince there was no {uch Con-
venticle, I muft leave it to you ; for nothing ap-
pears clear of the one Side, or the other,

Then, Gentlemen, as concerning her talking
with, and about one Games; wherein you had
an Account given you by one Harvey, and head-
vifed to give Money, rather than to be troubled
but they would not give Money. Now, for that
the whole Anfwer (that it may be given together)
is that you know the Profecutor, 1n thefe Cales,
has a fhare out of the Penalties that are incurred
by Conventicles; and tho’ it may be that 1t was
not {o well done by fuch Informations to com-
pound Penalties, yet it is no evil Thing: For
if I will choofe to inform, or not inform, there
is 2 right in me to a Part of the Penalty arifing
from the Offence: Andtho’ it benota commen-
dable Thing, yet itisnota criminal Thing for me
to compound it; for I do nor obferve that they
arc proved to be People that do ufe to go to
Conventicles.

Then, Gentlemen, there is [omething to be
obferved concerning the Evidence of Cartawright :
He comes and tells you, that he was by, and one
of the Perfons that went along with Mus. Smith to
{everal Places, in order to make Conviétions of
Perlons for Conventicles; and {he would have
him [wear fuch and (uch Conventicles, that fhe
would diftate to him; and the promifed, and of-
fered to fwear for the Conviélion of Conventicics,
when fhe was not there: And this was a great
while ago; but no bedy heard a Word of 1t till
now, and that when Mrs, Smith wasengaged in
this Profecution againft Mr. Rofewell. Now when
we meet with this fort of People, we ought to
confider of the Nature of their Evidence. It s
certainly a very improbable thing, that any Per-
fon thould come and tell him, I will be guilty of
Perjury, I will be forfworn for you, if you will
be forfworn for me. It can hardly be belicved
that any body fhould fay fo to a Fellow, thatyou
fee is likely enough to detect any fuch thing, if 1t
fhould be for his Advantage: And it had becin
his Duty (if he had been an honeft Manj to have
difcovered this to a Magiftrate immediately, and
deteéted it, foasthat the Villany fhould have been
punifhed ; not to comc and ferve a turn upon
fuch a Trial, juttas this is. And therefore Gen-
tlemen, I do not like fuch accidental Witnelcs,
that feem to drop (as it were) out of the Clouds,
and we can have no Account of them before. You
have no fatisfaétory Reafon how he comes in now
to make this Difcovery. Here you have icve-
ral other Witnefles, that were before, that give
fome Account of her Behaviour in thefe Mat-
LCrs.

As to the Convi€tion that they talk’d of, upon
the 13th of Fuly, feveral Witnefles give you an
Account of the Matter. Firft of all) it is very
apparent by that Book that is produced, that
there was 2 Conventicle the 13th of Fuly, and it
wasat Mr. Hudfow’s 5 but indeed it was notat Mr.

Hales’s ; and itis not alledged here by her that it
Was
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was fo. And for that other, my Brother Fenuer
oives you an Account, that upon the Confeflion
of Mrs. Bathoe there was a Conviftion; but
there was no fuch Conviftion of Hales in the
Cafe, but only of Bathoe; as appears by the Res
cord, which hath been produced.

Then, Gentlemen, the next Queftion is con-
cerning the Clerk of the Peace, and the Wri-
ting that they talk of ; which makes nothing one
way nor t’other. Then there are two Witnefies,
Drew, and the other Man, that meet with this
Woman, Mrs. Smith, in Grub-fireet, morder to
make a Compofition for Penalties for going to
Conventicles; and they find out a Fellow thut
ufed to go to Conventicles, and they frighten
him into a Compofition, and fo much, as they fay,
were paid perhaps, and he ought to have paid
more: But it’s plain, he uled to go to Conventi-
cles; and it’s pretty odd that he thould be picked
up on a fudden there, on this ide the Water, to
difcover thefe Pratices, at the Inftigation of the
Prifoner at the Bar, who ltves at {uch a Diftance
on t'other fide of the Water.

Then, Gentlemen, as for Mrs. Higgenfon, 1 can
only fay this, fhe {ays nothing to the Purpofe, that
is either material for, or again{t the Priloner; for
{he faid, fhe knew nothing of her own Know-
ledge ; and all that fhe did fay, was but Hear-
fays and Reports, not by way of downright Ac-
cufation againft the Perfon fhe was produced a-
aainft, And, Gentlemen, youare to confider, that
Hear-fay and Report is no Evidence at all; but
it muft be what the Witnefles know, and fay of
their own Knowledge.

The next is a worthy Gentleman, Sir Jobs
Talbot, and as to whatfcever he faid, or any of

his Family told him, except he knows it of his
own Knowledge, that’s no manner of Evidence

at all to take off the Credit of Mrs. Hilton. But
what the her felf did fay (if 1t can be reftified) 1s
Evidence againlt her, If fhe confeft that {he had
any Defign, or was cngaged in any Prattice
to betray the young Lady Sir Jobs Taitoz talks of,
that indeed is a very evil thing. But whatfoever
were the Apprehenfions of others concerning
her fhare 1n matter, or any of the little
things that they talked of, concerning Miftrefs
Hilton, before fhe intermarried, it can fignify
but very little in this matter,  And when weask
Six Fobu Tilbet the Queftion, he cannot give
any fatisfaltory account of it ; for he fays plainly,
he had no Converfation with her. It feems it
was not 2 Coatrivance while fhe lived there for
ten Years together; and itis pretty hard to ima-
ginc in fuch a Cale, 1if {he had been {fuch an evil
Yerfon, as they would reprefent her, in that
time, that it had not appeared, {o farat lealt, as
that the had been dilcharged the Service long
before: For Sir Fobn Talbot is a Perfon that can-
not be thought to permit any thing of 1!l in his
Family. But yet withal, he can’t know all that
pafled, any more than any of you, of Irregulari-
ty in the Iamily. } indeed they had queftioned
any of the Servants, that were more converfant
with her, and taxed her of any thing that was
evil, then it had been a much more probable Ex-
ception; but to have Peoples Reputations blafted
barely by Tittle-tattle, and Stories, atter Perfons
arc gonc out of 2 Family,where they havelived for
many Years. is 2 marter of very dangerous Confe-
quence; and any Man in the World may be in-

jured in his Credit, if fuch a Thing be permiteed,
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What Sir Fobn Talber {peaks of his own Know-
ledge, that is Evidence, and we would hear ir,
and giveall ducregard toit: But what was fpoken
of concerning Hilton, before {he was married ;
what the reft of the Servants faid concerning
her; or the general Reputation that the had in
the Family; that’s no Evidence at all.

Gentlemen, 1n the laft place there is 2 Wit-
nels produced, one Dillingham ; and fhe pretends
that fhe is 2 Woman of a very ill Reputation;
and that fhe would have hired her (as the would
have it believed) to have fworn againtt feveral
Pcople, Now as to that, the would have done
exceeding well to have made 2 Difcovery of this
before this Quettion; and it had been her Duty
{fo to do; and not now to come, and drop in,
jnt when this Queftion comes to be debated
before you: That, Gentlemen, drawsa Sulfpici-
on along with it, and a very great one: Burl
muit leave the whole matter to you, which I
do not queftion but you will examine, and look
1to, as well as you can. Thus [ have offered the
Evidence that has been given on the onc fide,
and on the other, in point of Fact.

Now, Gentlemen, there are fome Remarks
made by the Prifoner at the Bar (as God forbid,
but he fhould have the Advantage of whatfoever
can be oblerved upon the Evidence given againft
him) that 15, he makes a Difference between the
Teftimony of the one and the other of thefe
W itncefles, about the 2oth or 21ft of Genefis 5 that
the one {aid the 21ft, the other the 20th, Now
it is to be oblerved, as has been faid, that fhe
that faid the 20th,which was the fecond Witnefs,
faid it was either the 2oth orthe 21ft; and Mrs.
Smith fuid it was f{o to the beft of her remem-
brance; butit appearsto be, and fo I perceive, by
all the Witnefles, upon the 20oth ; fo that asto her
it cannot be very material, becaufe the does nct
{wear pofitively either the one or the other.

Then, Gentlemen, there is another thing,that
is, that (he fhould talk of one /#%¢/dy, Caprain /#71-
dy, or Captain Daniel /7eldy, when it feems his
Name was not /7/dy, but his Name was Captain
Daniel; which I'think can gono great way inthe
Cafe. Sheisnotacquainted with the Man himfelf’;
fhe tellsyouone part ot his Nameright ; defcribes
the Houle in all the Parts of it; and {peaks of
the Circumftance of his being at Sea, and being
prayed for by Mr. Rofewwell; thereinthey do both
agree: So that, tho’ the apprehended that his
Name might be Daniel Feldy, yet itis fo farright
cnough that it was one Captain Dansel ; and that
is a very {mall minute difference, that will make
little one way or other.

Then, Gentlemen, he infifts upon the difference
between their Evidence abourthat Circumftance,
whether it was all upon one entire Subjeét; or
part one pat of the day, and part the other.
One of them fays, it was not anentire Difcourfe;
for that about the Rams-horns, and the broken
Platters, and the Stone in a Sling, was after Two
o'Clock, after the interval that had been, and
the {pace of time between the Difcourfe of the
King's Evil, and thofe other things ; and there-
fore, fays Mr. Rofewell, whereas the pretends that
it was all {poken at the fametime, juitas it is laid
in the Indi¢tment, that cannotbe; and fo it ap-
pears upon his own Evidence, Now, fays thac
Woman, I can’t {fo well tell, whether 1t was Fore-
noon or Alternoon, and truly they might call it
Forenoon,becaufe they had neither eat nordrank;

and
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and fays the Woman, we reckon that it’s Fore-
noon till after we have dined; and fhe cannot
tell whether it was in the Pfalms, or whether
it was upon the Chapter; but it was in that Dif-
courfe that he held that Day. She does generally
apply it to the whole; and that in that Day’s
Difcourfe (all which time {he ftayed, till all was
over) fuch Words did pafs. You have heard the
difference thar is between the two Witneffes,
and you will do well to confider of it, if you
think there is any thing material in it.

Gentlemen, I muft confels it carries a notable
fort of Teftimony in ity of which you are Judges,
and will weigh it according as it ought to be
weighed: Fiiff, That thefe People thould luckily
hit together concerning the King's Eyil, and that
there was fuch a Difcourle as 1s laid 1 the Indiét-
ment abour it, and of the Prophet’s praying for
the People for the Cure of the King’s Evil,and
then they fhould be immediately heal’d, And on
the other fide it 1s pretty firange (as he urges
for himfelf) that that fhould be perverted, which
he fpoke concerning the Prophet’s praying for
the King, and thereupon his Hand being healed,
whereby the Prophets have the Honour (as he
fays) fome time by Prayer, of curing the King’s
Lvil: So that {fomething or other there is in the
matter, that givesa mighty countenance to what
the Witnefles fpeak. There is a certain fort of
Occafion given (as one would fay) for fuch Ex-
oreflions, as they have teftified, 1n his Difcourfes.

Then, when they come to talk concerning
the Rams-horns, and the Platters, the Witnel-
{es fay, we heard nothing concerning Platters,
much lefs of Pewter-Platters; no, it was bro-
ken Pitchers, and that was occafioned by, and
had relation to a Text (fays Mr. Rofewel]) about
Gideon, how cafily he difcomfited the Philiffines
Army, and there was no fuch thing as any Dif-
courfe concerning the King, or the Government,
or any relation thereunto; it was only a Phrafe
ufed by me in the Pulpit, to fhew how grear a
matter might be done by little means. And (o
likewife concerning the Stone in the Sling, that
being an occafional Inftance too what grear Mi-
racles have beenbroughtabout by little Meansand
Circumftances: I have inftanced in that (fays he)
how David killed Golizzh with a Stone out of a
Sling, and that our Saviour Jefus Chrift cured the
blind Man by a little fpittle mingled with Clay.
So that he would infinuate, that thofe Words
that were {poken, were not with any {uch Inten-
tion as the King’s Counfel would make it, and
as the Indi€tment infinuates; but only ina com-
mon, ordinary Preachment, as Inferences from
fuch and fuch Scriptures. And whether this
that he talks of, was the Difcourfe he held at
that time; or what the Witnefles fpeak, muft
be left to you; they having fwornit. And this,
as I take it, i1s the Subftance of the Evidence
given by the one and the other fide.

Then, Gentlemen, Mr. Rofewell put the Que-
ftion in the Morning, and he feemed to infift
very much upon it in Point of Law, that the
Diicourfes of a Madman cannot be Treafon.
It is true, that fuch Difcourfes cannot be Trea-
{on, if you rake Madmen in the true {enfe that
the Law commonly takesit. All Traitors, all
Knaves, and Villains, are {fome way, and in
fome fenfe, Madmen; for no Perfon can act
with any Reafon in any {uch Affairs, Treafon
1s not to be committed upon the foundation of
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Reafon. Therefore upon his asking of the
Queftion of the Witnefles, what Reafon therc
was for him to ufe fuch Expreffions; I told him,
you did it, according as the Indi¢tment fays,
which is drawn according to the Prefcripts of the
Law, by the Inftigation of the Devil; you did
1t, not only without Reafon, but againft Reafon.
But if the bare faying that it was againft Reafon,
and that thereforea Man was a Madman, would
{erve the turn, there would be no Traitor, accord-
ing to that Rule; becaufe every Traitor would
bea Madman. Every Traitor isa Madman; but
every Madman is noca Traitor. A Madman, in

our common Acceptation, is one that is capti-
vated in his Senfes, not one that is corrupt in his

Will and Affeftions, which muft be the Definiti-
onofa Traitor: So that the Argument, I muft tell
you, is fallacious. Every Man, that is depraved
in his Mind and AffeCtions, is 2 Madman, {o as
to bc an Enemy to the Government, or to
Mankind; but he is not {uch 2 Madman, as is
commonly meant by that Word; one whofe
Words may be miftaken, becaufe of fome dif-
order in his underftanding, fo as to be excufed
from the Accufation of Treafon. Therefore
whatloever confequence there may be of the
Thing, [ mult tell you, all Men that ralk afer
this rate, that this Perfon is acculed to talk in his
Pulpit, they are every one Traitors, and [o
Madmen ; for every Traitor is a Madman:
And if 1n Cale Mr. Rofewell be guilty, he isin
that {enfe 2 Madman. Itis true, in other things
you find him a Man of very notable Underftand-
ing, a Man of a very great Infinuaztion, one
that hasa great deal of Knowledge in theTongues,
looked upon to bea very learned and ingenious
Man, who was thought fit to be a Tutor to Six
Edward Hungerford's Children; and has had very
many learned Difcourfes, and fhewn himflf to
be a Man of very great Parts. Tho’, if he bea
Traitor upon this Kvidence that is given, he is,
eo nomine, a Traitor, and confequently a2 Mad-
man, for preaching and publithing fuch Doérine
as this, that will not ferve toexcufle him from h:s
Trealon: But the rather, becaufe he is 2 Man of
{o much Learning, it aggravates the Treafon, as
it muft needs do to any Body inthe World thac
confiders it. For he under that pretence offering
to preach his Doctrine, as Golpel-truths to igno-
rant People, it feems, 300 or more, of ail Trades
and Perfuafions, whofe Duty it was, according to
Law, to have been then at Church; Men of
ftrength and Ability of Body, as they appear to
be, for the Service of the Government for thefe
Pecople to be debauched into fuch Doftrines as
thefe, of flanding to their Principles againtt che
Government ; the more learned the Min is, the
greater and blacker is the Crime of that Man
that is guilty of it. God knows whether that be
Mr, Rofewell’s Cale, and you that are of the Jury
are to try it: Todoitunder pretence of preach-
ing the Gofpel is the worlt way of doing it thac
could be taken ; to quote Scripture for Rebsllion
adds to the Crime ; as it did to that of thofe black
Villains that were concerned in the Murder of
our late dread Sovereign, who has been fo often
mentioned; they were generally the Preachers of
the late Times that contributed to that horrid
Villany.

Gentlemen, it is notoriouily known to youin
this accurfed late hellith Con{piracy againft his
facred and moft merciful Majefty, our Sovereign

that
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that now is (whom I pray Ged long to reign o-
ver us) thofe that had an hand in the Intention
to deftroy him, and his Royal Brother, were a
great many of them Black-Coat Diflenters to the
Church of Euglend; and I cannot fay I know
any one Member of the Church of England, that
had any hand in it at all, How many of them
ftand now conviéted by Outlawry for that bloody
Treaforn, I won't fay all Parfons, but generally
all of them Diflenters; and we know thefe are
thofe bafe, profligate Villains, always made ufe of
in thefe bale Sinks of Rebellion. And they are
the common Sewers of Fattion; thefe Conven-
ticles are, and of Treafon and Conipiracy againit
tbe Government in Church and State. God be
praifed, we have a Religion that teaches us much
better, a Religion eftablithed by the Laws of the
Land, and with that decency of Worthip, and
Care of the Souls of Mcn, that may bring us all
to Heaven, by the Grace of God, if we plealeto
hearken to the Dictates of ity and to mind what
is injoin’d us, our Duty by the Law; but when
Peoplcare once deluded by the Infinuation of fuch
falfe Teachers, and runinto Factionand Difcon-
tent, then they’ll foon run into Rebellion too.
And 1 fpeak this, the rather to deter and give
warning to other People, to have a care how
they come near fuch Places, and fuch Pract:ces,
than to affect you,

Gentlemen, here you have had three Witneffes
examincd againit the Prifoner, who {tands ac-
culed for a Crime of High-Trealon. I muft con-
tefsy 1 have taken up a great deal of the Time;
and a great deal of the Time was taken up be-
forc; but there’s no Time too long, whercin a
Queftion of fo mighty Mcoment as thisis, isto be
decided: The Government, the Prefervation of
our King, the Prelervation of our Religion, the
Prefervation of our Laws, are all concerned: For
by the Deftruction of our King, and of our Go-
vernment, our Religion, and all that is near and
dear to us in the World, will run a great Hazard,
if not come to a total Deftru€tieny and I am {ure
it did come near to it ina former Time, by this
very fort of way. Therefore I injoinyou, in the
Prefence of the Vlmighty God, let neither Dif-
pleafure, nor any fort of perfonal Animofity, in
any thing, that lias b{:en_contra&ed by hearfay
from abroad,nor any Imaginations, that have been
fuggefied here without proof, any way direét you
in the confideration of this Caufe agawnft the Pri-
foner at the Bar: But go according to the Evi-
dence, that has been here before you, on the one
fide and on the other fide.  For as on the one
fide you arc not to be corrupted by commen
talk, or any Prejudice againit a Party or a Fac-
tion; {oare you not to be mifled by any Affir-
mation, or Refle€tion, or Comment that the Pri-
{foner has made or faid tor him/{elf, other than what
is fupported by the Teftimony of tht_:fc Wit_neﬂ”es
that he has produced, and whofe Evidence is left
to you to confider: [or you mult not be led by
any Circumitances, or by Difcourfes, but what’s
{worn on the one fide for the King, or teflified
on the other for the Prifoner. And therefore
I can with all Freedom and Zeal for the Governs
ment, and all due Compaflion to the Prifoner at
the Bar (whom with all my Soul I am forry to
{ee accufed, or indeed any Man, offuch a Crime)
leave this matter entirely upon the Evidence that
has been given. Aud tho’) I fay, Fam forry to
{ee him accus’d; yet fuch Tranigreffions are ags

gravated now, when we live inan Age, wherein
we have all Peace and Plenty, while the reft of
our Neighbours are waliowing in their Blood
round about us; {ome we have heard of, arc
brought to the Neceffity of eating the moft fil-
thy and bafeft Animals, that never was defigned
for the Food of Man; I fay, when all our Neigh-
bours are groaning under the Miferies of War
(blefled be God) welive and flecp quictly under
our own Vines; we enjoy the Benefit of being
Subjelts toa gracious King; we enjoy the full ex-
tent of our Laws, which are fufficient to fecure
our Liberties and Properties ; and no Man can be
brought (no, notone of the meaneft Subjeéls the
King has) to fuch an untimely End, but by the
truc Methods of Juftice.

He 1s to be tried by you, Gentlemen, whoare
Gentlemen of Quality of the County where the
Kact is alledged to be committed ; againft whom
he might have made his challenges and exceptions,
if he had any reafon, as he did againdt the others
(according to the Liberty the Law allows him)
without any reafon. So that you ftand indiffe-
rent between the King and the Prifoner at the
Bar, to try this Canle, whether he be guilty, or
not guilty of the Treafon of which he ftands ac-
cufed, In cafe the late intended Rebellions and
Infurrections had taken the defigned Effeét, ac-
cording to the Doctrine preached in thefe Ser-
mons, o} {tanding to Principles, and overcoming
Enemies; and what {everal of his brethren, who
fland now accufed of, and are upon Profecution
(and for ought I know every one of them might
be actually engaged) I fay, in cafe fuch a thing
had becn, there had been nothing but cutting ot
Throats; there had been no Jultice for any Sub-
ject to have expected ; no Methods, or Proceed-
ings of Law ; but Deitruction would have come
upon us like an armed Man,

Therefore, Gentlemen, as the Evidence has

been long, fo [ hope you will give me your
Pardon, that [ huave been the longer in infifting
uponit; and, according to my beit Underftand-
ing and Memory, I have given you the beft Ac-
count I can, both of the Evidence for and a-
gainft the Prifoner. You are Judges of the Fa&;
and I pray God direét you, and guide you and
your Conlciences, that the Truth may be difco-
vered by your Verdidt.

. Mr. Rofewell. May a Loyal Subjet {peak, my

ord?

L. C. 7. No, Mr. Rofewell; after the Jury
are charged by the Court, you are not to fay any
thing. Swear an Officer to keep the Jury.

| Which was done. ]

Then the Fury withdrew into the ufual Roou
for fuch Purpofes, to confider of their Verdiit,
and afterwards they veturned into Court.

Clerk of the Crown. Cricr, take the Appear-
ance of the Jury.

Crier. Sir George Sheers.

Sir George Sheers. Here.

Crier. Vousavez Sir George Sheers, &c.——

[ And [0 of the refs.

Cl. of the Crown, Gentlemen, are you agreed
in your Verdict?

Fuiy. Yes. |

Cl. of the Crowsn. Who {hall fay for you?

Fury. Our Foreman.

CL of the Crown. Thomas Rofewell, Hold up

thine Hand, [Which be did.] You of the Jury,
- look



1684. B. R.

look upon the Prifoner. How fay you? Is he
Guilty of the High-Treafon, whereof he ftands
indicted, or Not Guiley.,

Foreman. Guilty.

Cl. of Cr. What Goods or Chartels, Lands
or Tenements, had he at the time of the High-
Treafon committed, or atany time {ince, Lo your
[Knowledge ?

Foreinan. None, that we know of,

My. Rofewwell. Thenthe Lord have Mercy upon
the Jury. My Lord, [ humbly requeft this Fa-
vour, that they maybe asted feparatim, whether
they be all of the fame Opinion.

L. C.%. That's neverdone, Mr. Rofewvell, un-
lefs there beany Difference fuggeited from amongft
them{clves.

Myr. Rofewell. T ask it in regard to them them-
felvess for | have heard many times the Jury go
by the major part; and [ would know whether
they be all of that Opinion. Theretore I bey they
may be asked that Quettion.

L.C.7. Youmuitbe contented, M. Rofewvell 5
in cafe there were any difference, we fhould hear
of it from amongft themiclves.

Cl. of Cr. Then hearken to your Verdi&, as
the Court has recorded it.  You [ay that T/erias
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Rofewell is guilty of the High~Treafon whereof
he ftands indicted ; but that he had no Goods,
Chattels, Lands or Tenements, atthe time of the
High-Treafon committed, or any time fince, to
your Knowledge, and fo you f{ay all ?

Omnes. Yes.

Cl. of Cr. Gentlemen, the Court difmiffeth
you.

L.C.¥. Marfhal,you muft take him into your
Cuftody, being now convidted.

Mr. Rofewell. My Lord, [ would heartily beg,
for the Jury’s fake themf(elves, thatthat Queftion
may be asked of them.

L.C.5. We muft not indulgeany Innovations.

Itisnotufual.  You may ask them, if you pleafe ;
fee whether they will anfwer you. Wemutt go

according to the Forms of Law.

My, Rofewell. Then, my Lord, if all thefe
Gentlemens Eftates were joined inone, [would
not change Conditions with that Man of them,
who fhould poflefs the Whole.

L. C. /. Mr. Rofewell, we muft have no Re-
flections upon the Jury. '

Then the Prifoner was taken away, and the Coars
broke up,

Dom. 1684. B. Regs,

Dominus Rex werfis Rofewell.

HIS Day Mr. Rofewell being brought up
to the Court, to receive Sentence, the Court
proceeded as follows.

L. C. Fuft. Brother Fenner,have youany thing
to move ?

My, Serj. Jenner. My Lord, we wait upon the
Prifoner at the Bar, to defire Judgment upon the
Conviction that was here the other Day for High-
Treafon.

L. C. ¥. Againft the Prifoner at the Bar do
you mean?

M. Serg. Fenner. Yes, Sir.

L. C.%¥. TVhen call him to his Judgment.

Cl. of Crown. Thowas Refewell, hold up thy
Hand. [#hich be did.] Thou halt been 1ndited

for High-Treafon, in compafling and imagining

the Dcath of the King, and the Subverfion of
the Government: Upon that Indictment thou
hatt been arraigned : Upon thatArraignment thou
hatt pleaded Not Guilty : And for thy Tral
thou haft put thy {elf upon God and thy Coun-
try 5 which Country has found thee Guilty. What
haft thou to fay for thy felf, wherclore Judgment
thould not be given againft thec, to dicaccording
to the Law?

[ Then be awas made 10 kneel and vife agaii. ]

Mr. Rofewell. My Lord, T humbly hope that
vour Lordfhip will not give Sentence againit me
upon this Indi®ment, confidering the Circum-
ftancesof it. I have, my Lord, proteftcd to this
honourable Courr, in the Pefence of the great Ged,
the Scarcher of Hearts,my Innocency in this Cafc;
buz | have been found Guilty by the Jury,on whom
the Lord have Mercy. 1 do ftill proteft my De-

Vou. I,

reltation and Abhorrence of the Faét, evenin my
very Souls and 1 do humbly beg your Lordihip
and the Court to compaflionate my prefent Con-
dition ; and, with humble Submiffion to yourLord-
fhip, 1 would enter into my Difcourle upon that
Hipathefiss for I would be fhill taken thus, even in
chis Convicion to deny the Zhefis ; that Iever was
auilty of {peaking luch Words as are 1aid in the
Indiétment.  But upon the Hypothefis, fuppoling
chat I wereGuilty,I do humbly conceive that thele
Words, as they are laid, are not Treafon. They
are very foolifh and ugly Words; and may be 2
very great Mifdemeanor in Law (if crue, which
ill I muft over and over again infilt upon) but
they are not Treafon.  And I beg your Lordthip
will do me the Favour to let the IndiCtment be
rcad once more.

L.C.¥. Ay, with all my Heart.

Mr. Rofewwell. 1 humbly thank your Lordfhip ;
I defirc it may be read in Latin.

L. C. ¥. Read it to him in Latin.

Surrey [, Furatores pro Domino Rege [uper
Sacrameatum funm preefentant, &c.

(The whole Inditment was read. ]

M. Rofewell, T humbly thank your Lordihip.
There are fome things that I (hall offer to your
Lord(hip in Arreft of Judgment out of this Indict-
ment; and I requeft your Lordfhip to hear me
with Patience, being here for my Life, 1 pray
Judgment may be arrefted for thele Caundes: Thie
chere is not any Crime fuffciently et forth
for your Lordfhip to give Judgment upon. . vy
Lovd, I humbly taketfor granted, that i all In-
diétmenes of ‘I'reafon there mull be {ome particu-

6 S lay
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lar Matter of Treafon afligned; and thatitis not
a {ufficient Indictment in general, thata Man did
intend to depofe the King, or to raife Rebellion,
without {ome Owert-AéF pofitively aflerted to be
done by that Perfon; the general Intention being
only an Inducement to the Charge. The fpecial
Matters that fet forth the particular Altsof Trea-
fon, are thofe that make the real Charge, upon
which the Court and the Jury are to proceed.
Now, my Lord, if that {pecial Matter, that is al-
ledged, be infufhcient, with an humble fubmiffion,
tho’ there be never {o many fuch Sorts of Faéls
proved, and found by the Jury, the Party cannot
he convifted of High-Treafon: For,inthis Cafe
the Party has the fame Advantage to except againft
the Particularsalledged, to prove the general fug-
geftedTrealon,as againft the general Treafon itfelr,
Now, with humble Submiflion, my Lord, again
I {ay, that the Matter here fuggefted is infuffici-
ent, aswill evidently appear by what T am going
to offer to your Lordfhip.

- The firflt and principal Objeétion that Thave, is
againft the Innuendo’s, which arefo many, and fo
ftrange, in thele Words that are alledged againit
me. Thele Innuendo’s, my Lord, I fay, are nought
and void; and I prefume thatit will beallowed to
me, upon reading of theWords by themf{elves, as
bad and as foolith asthey are. Without thefe Innu-
endo’s there could nothing be made out of fuch
Words as thefe are, neither Treafon, nor any thing
clfe.

Then,my Lord, in the {econd Place, laying afide
the Innuendo’s, I muft infift upon the repugnancy
and infenfibility of the Words laid in the Indié-
ment, being in Latin, and {uch Latin, as I believe
your Lordfhip never faw; and upon thefe two
Points, Idefire that Judgment may be arrefted,
and I humbly pray Counfel may be affigned me
to make them out in better Form.

L.C.7. What {ay you to it, Brother Yeiucr,
and the King’s Counfel ?

My.Sery. fenner. I cannot {ee that he has alledged
any Objection,which here requires an Anfwer from
any of us, that are of Counfel for the King.

L.C. 7. Yes, Brother; Methinks he does.

Mr. Ast. Gen. 1t he does pietend to object
againit any of the Overt- Acts alledged in the In-
di¢tment ; your Lordfhip obferves, this Indiét-
ment is upon the Statute of the 13th of this King,
wherein Words are made Treafen, if they intend
any Hurt or Imprifonment to the King's Perfon.
For his Objection as to the Innucnde’s, he does not
aflign wherein they are repugnant, or intufficient.
He does aflign in particular, indeed, that itis in-
fufhcient, being a general Crime; which yet he
does not {ay is not fufliciently laid 5 for it is faid,
that he did compafs and imagine the Dzath and
Deftruétion of the King : And, to effet that com-
palling and imagination, he did fpeak fuch and
fuch Words, which by the Statutc are made T'rea-
fon,if they tend to attempt by Preaching or Writ-
ing any Imprilonment or Harm to the King’s Per-
fon. ‘Thentor him to cometo talk of Standing 1o
their Priunciples, atrer he had [poken of 2wo wicked
Kines together, wmeaning the late King, and the
pretent, and that 2hei we fhonld overcome onr E::rri-
znies 3 what is that bur Preaching in order to raife
a Rebellion and Infurrection, tending to the De-
ftruction of the King, and his Government? All
thisis laid in the Indi¢tmentstheJury find it {fpoken
malicioufly, and with fuch an Intention as we have
laid ; and therefore we think thar it is {ufficient,

L.C. 7. Bur, if I take the Gentleman right
(for I tell you before-hand Juftice muft be done
to all People impartially. The Crime is a very
great Crime that he ftands accufed of ; and the
Jury have found bim guilty of the Crime laid in
the Indiftment: Bur, if I take him aright) he does
not fay that Words are not fufficient to create 2
Treaton, but the Words here, asthey are laid in
this Indiftment, are not fufficient : And as I takeir,
there is no great difficulty in the Matter ; but the
Words would have been fufficient to have fupport-
ed the Accufation, if they be well laid. But the
Quettion is, W hether the Words, that you have
laid here, be fo pofitively 'affirmed to have been
{poken by the Prifoner, and to relate to the Go-
vernment, as they ought to be in an Indi&ment
of High-Treafon.

AMr. Art. Gea. That the Indi®@ment mufl make
out; and the Jury have found him Guilty, accord-
1ng to the Indiftment.

L. C.7. But that is his Objetion, they are
not {o in the Indiétment.

Mr. dtt. Gen. My Lord, they are laid as the
Witneffes {wore them 5 as your Lordfhip can’t but
remember.

L. C.7. That they are not pofitively afirm-
ed, but only alledged under an Zunnendo; that i5,
he fpoke {uch and fuch Words, whercby he com-
pared the King to Feroboam, and the like; and we
had two wicked Kings together, but if we wonld
ftand to our Principles, we fhould overcome our
Luemtesy [rimendo the King. ‘The alledging of the

vords fpoken in the IndiGment is pofitive, if
there be fufficient Matter in the Words to make
them applicable to the Government, foastomake
it Treafon. But if you only fay, he fpoke them,
{nnueidy fo and fo, that is not pofitive enough to
make the Indi¢tment good. Itake itthe Objection
runs that way.

M. Rofewell. My Lord, T humbly thank your
Lordfhip forexplaining my meaning: Itis fo.

L. C.j. Inan Action on the Cale, if you fay
the Defendant {pake fuch and fuch Words, if you
donotlay it that he poke them of the RlasciT; /-
nuendo, T he Plantift, in repeating the Words won’t
do. So here, if you had brought it in the Indi&-
ment, that having difcourfe of the late King und
this King, he had {poken thefe Words, 272 have
noww had 1wo wicked Kingsy, &<, you then had
brought 1t home to him: But you do not lay ic
that it was {poken of them at all, but only in the
Lunnendo; whereas you ought to fay firft, That
he {poke of the late King, and this King; and
then faid, W have had two wicked Kings toge-
thery Juneeido the late King, and this King,

Ay, dit. Gea. My Lord, 1 do not know
how we could have done it better than we have
done, )

L. C. . Look ye, we give no Opinion; but
the Objettion has Weight in it upon my Word.
As | told youbetorey in common Cafes an Aion
of the Calfe for Words, or the like, you muft lay
a Communication concerning the Plaintiff, oran
funuendp will not be a fufficient Averment of its
being fpoken of him. In an Action of the Caie
for Words, till within thefe Scven or Eight Years,
they were obliged to Iny a Colloguium of the Plain-
tiff; and of his Trade; and that to defame him,
were ipoken of him at fuch a time fuch Words,
as that he was a Cheating Knave 5 where the Word
Knave would bear an A&ion; a bave Tmnryds
would not do, that was not cnough, But,now [

confefs,
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confefs, fince Declarations are made a little more
concife, youneed only {ay dixit de Querente, fuch
and [uchWords without a Colloguium,but you muft
aver it to befpoken of the Plaintiff. I never thought
it good in fuch a Cale, to fay of a Merchant he is
a Bankrupt Knave ({unuendo the Plaintiffjunlefs he
{ay he f{poke of his Trade and Merchandife. So
that the Objection does feem to carry very much
Weight in 1t
* Mr. Solicitor. My Lord, if your
* M. Finch. Lordihip would give me leave, 1 would
endeavour to anfwer the Cafe, as your
Lordthip has putic; for, my Lord, no doubt in
all common Actions of the Cafe for Words, it
muft be averred that the Words were {poken de
Peifonz, of the Plaintift; but che firft partof the
Indi¢tment, in this Cale, fhews that the Words
muft be [poken of the Perlon of the King and of
the late King ; for it fays he did confpire the Death
and Deftru€tion of the King, and to depole him
from his Government, and to mantfeft thac trai-
terous, wicked Intention of hisy Eu futeutione he
did fpeak chefe Words ot the Government, /%
bave bad two wicked Kings together, meaning this
King, and the late King.

L. C.7%. It youhad faid {o, that he {poke thele
Words of the King, you had anfwered ny Objec-
tion; but the Conlpiracy of the Death of the
King being onlya general Form for T'realon, will
not make good an Indiétment ot High- Freafon ;
but you muft thew fome Aétsor Words to evince
and prove that that was his Intention; that hedid
either {peak fuchand fuch Words, or did fuch and
fuch Actions. Irisnota gnod Indi¢tmentto prove
that he did confpire, for he fpoke fuch and fuch
Words; butthatto carry on his Confpiracy he did
fpeak fuch and fuch Words of the Governmenr,
that muft be pofitively alledged.

M. Solicitor, We do fo, my Lord ; for we
{1y, & ad eafdens uefandas proditiones, &cC. perim-
plendasy he {poke fuch and fuch Words, We have
had two wicked Kingstogether, fnimeido this King
and the late.

L.C. . You have Inanendo’d it too much I
do doubt 5 for all the Faéts are laid under an fi-
nuendo, without a pofitive Averment.

My. Att. Gen. My Lord, I think it 1s as fully
laid, as it poffibly could be.

L.C.}. Come, My. Attorney, if 1n Cafes of
common Aétions for Words there be fuch Striét-
nefs required, ten times more ought there to be
inan Indi&ment of Treafon, where a Man’s Life,
and All, isfo much concerned. Iam not fatshed, |
affure you, that this Indiékment is well laid,though
I giveno Opinion; but in all Juftice we oughtro
aflign him Countel to make out his Objection.

Mr.Att.Gen, Allthisy my Lord, isonly in delay.

L.C.}. My. dttorney, De wvita Hominis nulla
¢ft cunflatio lorga. 1 think we ought toallignhim
Counfel, and the reft of my Brothers are of that
Opinion too.

Mr. Art. Ges. Let them read Colonel Siduey’s
'['rial, and the [ndiftment there, and they’ll find
it the fame thing.

L. C.%. 1 cannot tell whether there are any
fuch [frnuendo’s there, I believe not; buc I know
not if there were, if in cafe it had been moved in
Arreft of Judgment, what the Court would have
done then. But I think we ought to aflign him
Counfel to make out his Objection.

M. Solicitor. The very Fact thar makes this
Treafon, is his ftirring up Sedition and Rebellion

Vou. 1L
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within the Kingdom; and we fay, to effelt it, he
had thefe Expreflions in his Pulpit, We have now
had two wickedKings together,meaning thisKing,
and the late,who have {uttered Popery to come un-
der their Noles, but,if you will ftand to your Prin-
ciples, meaning the People, we fhall overcome our
Enemies, meaning the King, and Government.

L. C.'¥. Ay, but you do not fay that he {poke
thefe Words of the King: This you thould have
(aid at firft, becaufe the ipeaking of thefe Words
is the very Overt-Aét; and if he did not fpeak
them of the King, which you ought toafhrm, but
only by way of Junuendo, that cannot, we think,
be {o good, nor fufficient.

Mr. Fuf. Withins. | take it that thefe are the
main Words that are to maintain this Indictment
of I'reafon; and the Quefltion 15, Whether they
ought not to have been averred that they were
fpoken of the two Kings.

L. C. 7. We do not give any Opinion, Afr.
Attorney, but becaufe there feems to be fome rea-
{onable doubt and weightin the Objection, we de-
fire to haveitargued, and therefore will affign him
Counlel.

Mr. Rof-well. T humbly thank your Lordfhip.

I..C. 7. We do think it fit to look into I,
before we proceed any farther in a Cale where a
Man’s Life is ¢ ncerned.

Mis Roferwell. | pray God to blefs your Lordihip.

L.C.#. Nay, youhave noneed tothank me;
for [ d-fire to do Juftice to all Men,

Mr. Rofewel!. But I defire to return my hearty
Thanks to your Lordfhip, for explaining and mak-
ing out what my unskilfulnefs in the Law would
not permit me to do. God be your rewarder for it.

L.C.¥F. Well, who would you have to be
your Counfel ?

Mr. Rofewoell, It your Lordfhip pleafes, Afr.
Wallop, Mr. Pollexfen, and By, Thomas Bawpfeild.

L.C. 7. Let them be afligned of Countel for
him. But, M. Rofewell, 1think itisnotimpro-
per for me, upon this Occafion, to take notice of
this that is in my Mind, relating to your Affair,
becaule I obf-rve it is a Matter of great expedta-
tion, and fo was atyour Trial, and here is 2 great
Croud of People now; that as this Fact is found,
if the Indiétment falls cut tobe a good Indiétment,
which is the Queftion that now depends betore the
Court, fo that you come to have Judgment of
High-Treafon pafled upon you, and to fuffer ac-
cording to that Judgment, what will become of
thefe 400 People that were your Auditors at the
time that thele Words, that are thus found and
adjudged to be Treafon, were fpoken? And I
{peak 1t for the fake of all Conventiclers, and Fre-
quenters of fuch Mectings, as thefe are.  If you,
that are the Preachers,andTeachers,the Mouths of
fuch Congregations, do utter Treafon, and {o they
conceal that'l'reafon,what a Condition are they in 2
whatare they guilty of ? Therefore if People will
confider, they would do well to think, that when
they go to fuch Places, they goat a great Peyil;
being to anfwer for Themfelves, their Lives and
Eftates, upon the Prudence of the Expreflions, to
fay no more, that come from the Teachers. 1only
put you in mind of this, becaufe I would haveall
Standers-by, and the Auditory, whichl {eeisvery
great, in mind, what Danger and Rifque they
run, in thus offending the Law.

Mr. Rofewell. My Lord, I do believe, that no
onc in the W orld,befides thele Witnefles, that here
were produced againit me, canever teftify the leaft
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difrefpectful Word,ipokenby me,of the late King,
or of his prefent Majefty. .

L. C.7. Well; whenwill you be ready, Gen-
tlemen ¢

Mr. Pollesfen. My Lord, we defirc to have as
much timc ro prepareour {clves, aswecan,

L. G. 7. Twoorthree Daystime will ferve.

Ar. 412, Gez. Ivis it we fhould know what
Points they 1tend to infift upon, that we may
prepare to anfwer them.

L.C. 7. Yes, ycs, that muft be, but I per-
ceive his main Objeltion is, what [ tell; ler him

be brought by Rule hither, upon husfday, becaule
the Court may have time to confider of what fhall
be {aid on both Sides.

Mr. Rofewell. My Lord, thele Gentlemen are
Strangers to me, but I darcrely upon them, from
the Character I have heard of them, thatthey will
do me all the Juftice that they can.

L.G. F. Well, they are afligned of Counicl
for you. Butlcould notforbear giving that hine
that Idid, that this might be a warning to Penple,
how they tranfgrels theLaw in going to fuchMex t-
Ings.

Die Mercurli, 26 Novembris 1684

Rex wverfus Rofewell.

L.C.F A AR, Pullexfen, have you any thing
LY 1 1o move,

A7, Pollexfes. My Lord, I have one Word
to move for my felf, and the others, tharave ap-
pointed to be of Counl:] for Afr. Rofeswddl. We
rnink it our Duty to apply our felves to your Lord-
thip for this Favour; that, to cnable us the bet-
rer todo our Puty for the Perfon, tfor whom we
arc affigned, your Lordthip, and the Court would
pleafe to order that we may have a Copy of the
ludi¢tment.  We doacknowledge, thatit is not
an ufual thing to have Copies granted (tho’ there
be noexvreis Law, that we know againdt it) in
capiral Matters, bur where any Doubt does arife
upon the Penning the Indictment, and Counfel is
ailigned, to enable them to do what 15 fitting for
them to do for their Client, Copies of the Indiét-
ment have been granted; as particularly in the
Cale of Fitzlarris, In order to the Plea that he
was to putin; and I my felf was oneof the Coun-
fl at that time,

L. C. }. Alr. Pellexfen, Imake no doubt in the
World, it 1s in the Power of the Court to order
a Copy of the Indictment, if they fec Caule s but,
if you remember [for you were of Countel in that
Caufe too) it is not to be granted, becaufe it is
asked. For my Lord Ruffe/ had no Copy of the
Indiftment, tho’ he infifted very much upon it:
And it was inthe Caleof Fitzhuivis granted, that
he might particularly apply his Plea (it he had a
mind to it) to the Indi¢tment itfelf.

AMr. Pollexfen. My Lord, T do notdefire a Co-
py of all the whole Indictment ; but of {o much
thereof, as may be enough for us to know the
Foundation upon which we are to go. Ido re-
member we were called iny in my Lord Rufel's
Cafe, upon the Point of Challenge, for want of
Frecholders; bur that wasnotin the Point of the
Inli¢ment, and there I caunor fee what we had
to do with tiie Indictmenty but here we muft un-
deritand pow 1t is laid really in the Indi¢iment,
thit ve may anpiy cur Arpuments to the Caics
and that 1 believe vus never denied.

[.C.7. Looi ye, il vou fpeak to me pri-
varely, as to wy own particular Opinion, it is
hard for meto day, that there is any exprefs Re-
{olution of the Law in the Matter: But the Prac-
tice has been always to deny a Copy of the Indict-
ment.  And, thercfore, it you ask meas a Judee,
to have a Copy of the Indiftment delivered to

-you in a Cafe of High-Treafor, I muft anfwer

you, Shew me any Precedents where 1t was done :
For, there are abundance of Cales 1 the Law,
which {eem hard in themfelves, butthe Law is {o,
becaufe the Yractice has been to, and we can’t al-
ter the Praétice of the Law, without an Aét of
Parliament. 1 think it’s 2 hard Cale, thata Man
thould have Counfel to defend himfclf for a Two-
penny-trefpals, and his Witnefles examined upon
Oath; butifhe Steal, commit Murder, or Felony,
nay, High-Treafon, where Life, Eitate, Honour,
ana all are concerned, he {hall ncither have Coun-
fel, nor his Witnefles examined upon Oath: But,
yet you know as wellas I, that the Pradticc of the
Law is {fo; and the Praétice isthe Law.

My, Pollexfen. My Lord, we heard the other
Day the Indi¢tment read, and fo muy have fome
little Account of the IndiCtment; Lut we defire
fuch a Copyas may enableus toargue as we oughe
to do, and as the Court will expeét from us, be-
ing athigned by the Court.

M. []7allop. My Lord, if we fhou!d offer any
thing that isnot in the Indictment, it’s all one as
1f we held our Tongues; and if we have only a
loofe Account of the IndiGtment, that muy be as
bad as if we had a falfe one: And therefore we
defire, to the End thar we may argue ad idein,
that your Lordihip will pleafe to favourus, that
we may have a Copy of {o much of the lodiét-
ment, as upon which our CbjeCtions may be
grounded.

L. C. f. My, Pollexfenr, you may remeniber a
particular Cafe, I have forgot the Name, but I
believe you may remember ity wherea Prifonerat
this Bardefired to have the Ind:éhinent delivered
to him toread, butitwas dented him. Itis hard,
I confels,and fo are many other things inthe Law
but I am wonderfully tender of making Prece-
dents: And thercfore, 1t it hus not been praltifed,
I do not fee how we can do it.

My, Fuft. IFithins. 'Thatis the vfual Praltice,
my Lord; but it is 1 the Power of the Court
{fure to grant aCopy s or, aticalt of {o much as
15 necellary for them toappiy themicivesto. T here
have been many Calesof Murders,w here they have
had Copies of the Indifiment, in order to move
in Arreft of Judgment, as this Cale 1s.

My, Jeff. Haicot, Iut have there been any in
High-Treafon ¢

Mr. fuft, Vithins, 1 do not take it that there
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is any difference between the one Cafe and the
other; they being both capital Crimes; and
Counfel being afligned, they muft know what
they are to {peak to. .

L.C.%. 1 would know when ever a Copy
was granted to enable the Party to movein Arreit
of Judgment.

Mr. Fuff. Withins. My Lord, when there 1s
a Motion 1n Arreft of Judgment, and Counfel is
aflign’d, that is a Thing they ought to know,
how to demean themielves in their Arguments,

Mr. Pollexfen. My Lord, we fubmirtic to you.
We defire the Favour that we may acquit our

felves as we ought to do, and as the Court (we
know) expefts from us.

L. C. 7. As far forth as I could do, being in
the Cafe of Life, I would indulge you: Butl
tell you, I am loth to be the Author of Prece-
dents in Calfes of this Nature, one way or other;
cfpecially inthis Cafe, where [know youcannot
but underftand by what was {poien here Cother
Day, what the Objeétion is, and where the ftrefls
of it lies: Every man at the Bar muil nceds un--
derftand it. )

- for High-Treafon,

1053
M. Pollexfen. My Lord, weknow People have
variotts Underftandings 3 and the cafe is many
times varioufly {tated, not only in our Minds, but
in our Books.
L. C. 7. Well, we know you underftand your

fclves well enough: And what we could grant,
we would.

Mr. Fuff. Withins. It may be Mr. Pollexfen
does it only to make way for an excufe, when
he comes to argue, that heis not {o well prepired
as he fhould have been 3 but we know him well
enough,

Mr. Pollexfen. Bury my Lord, if we mifs the
Words of the Indi¢timent, we hope your Lorde
fhip will not think us impertinent, in having
made this Motion, which is for our Stlves, not
forour Client: And therefore, wehopeyou will
pardon us, if in cafe we miftake; which we
could have had no colourto have d:-fired, if what
we had o fay, were guided by atruc Copy of the

Record,

No Copy was granted, aor Rile made.

Die Jovis, 27 Novembris 1684. B. Regis.

Dominus Rex w;ﬁff Rofewell.

4 B 18 Day Mr. Rofezzel] was brought to the
ﬂ. Bar, and the Court asked the Counfel af
fign'd for him, what they had to fay.

Mr. F7allsp. May it pleale your Lordfhip, I
am of Counfel with Mr. Re/ewelly by your Lord-
fhip's Appointment ; he being here a Prifoner
now at the Bar. My Lord, 1am intormed (for
I have not feen the Procecdings, nor heard the
Indi€tment read) that it is an Indiétment for trea-
{onable Words ; and many trealonuble Words;
and likewife, as I take it by Information, thefe
Words are applied by divers Innuendo’s; fo
that, for ought I can apprehend by what | am
infsrmed (which I muft {till keep 1o} it is fo un-
cerrain, inienfible, involved, and intricate, that
no fafe Judement, as I humbly conceive, can be
given upon it.

My Lord, to confider thefe Worcss Firft, if
you pleafe, Iihail ftate them asdilcharged of the
Innuendo’s, and patthem to your Lordfhip barely
and nakedly, as they arc in the Indiftment, and
as they were fworn, and arcte be fuppofcd by the
Convi&ion to have been (poken,  The Wordsarc
thefe,as they ftand difcharged of their Innuendo’s :
That the People ake o flocking to the Kingy nnder
pietence of healing the King's Lwily awbich be could
ot dos but we are1lcy to whom they exnght to flock,
becanfe we ere Fricfls and Prophets, that by onsr
Piaycrs can beal the Dolors and Griefs of the
People.  17e have bad now two wicked Kings to-
gether, who bave fuifired Popery to euter uider
their Nofes s who can 0e likeied 19 wo other Per[on,
but the moft wicked Jeroboam: dud if they would
fland 1o theiy Principles, he did wot fear but they
fhonld overcome their encaiies, s i forimer times,
with Rams-horus, brokeir Platiers, and a Stone i
a Siag,

Thefe, my Lord, are the Words nakedly in

themfelvess and thefe are faid to be fpoken in
a Publick Affembly, wherethey were likely to do
hurt to the Government.  Thus, I{ay, they ftand
without any of the Innuendo’s, Now, tho’ your
Lordfhip will have, and juftly ought to huve, a
oood Account given you of {uch Wordsas thefe,
how they came to be fpoken, eventaking them as
they ftand difcharged of the Innuendo’s 5 yet 1
humbly conceive with Submfilion, they do not
contain any intention of depofing or deltroying
the King, and fo can have no treafonable intention
in them : And then, your Lordfhip, I {fuppole,
will likewile cxpect to have @ good account of
thele Words, in another refpect, how Words,
which in the bearing of them barcly and nakedly
{poken, could not carry a treafonable Intention,
I fay, how it comesto pafs that in the writing ot
them down inan Indictment, they become Liigas
Treafon.

My Lord, thefe YWords, asthey ftand difcharg-
ed of the Innuendo’s, are loole, extravagont, in-
fenfible Words,{ounding rather towards Phrenzy,
than Treafon. So that asthey ftand without {ur-
ther Explanation by an Innuendo, they arc per-
feétly infenlible, and one camnot tell what they re-
fer to, or whom 5 and if the Words, Ex vi tor-
mini, without furcher Averment, contain no trea-
fonable intention and meaning, andf{o confequent-
ly have no Treafon 5 it may leem very dithcule
and hard to maintain, how, out of the Afiembly,
in which they were fpoken, being put mto Latin,
in an Indi&ment, they fhould become Trealon :
They not being Treafon at Kotberhith, where they
were {poken; how they fhould be made Treaton
at Kingflon, or here, where theyare dretled up in
another Form, Indecd, I know no way thatit
canbe done, butby adding fome other Words, by
fome other Hand. And,my Lord, I {uppofeitias

io
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{o done by thofe who framed this Indi¢tment that
is before your Lordthip, by inferting, and ad-
ding this Multitude of Innuendo’s.

But I fuppofe then, they that would infert
thefe Innuendo’s, muft have a gocd Warrant to
inferc them: For if they are inferted without
Warrant in Law, then it muft he acknowledged
to me that the Indiftment is not good 3 and 1
humbly conceiveir to be a Rule in Law, thatno
Innuendo can warrantably be inferted in an In-
dictment, Information, or Declaration, upon an
Adtien of the Cafe fer Words, unlefs the De-
fendant firlt himfelf be averred, and that direct-
ly, to have mentioned a Perfon in certain, to
whom thofe Words may be referred; and it muit
not flide in by Suppofition, but it muft appear
in the Body of the Difcourle of the Defendant.
And the Reafon is evident in all Cafes of Slan-
der, and particularly in thefe of treafonable
\Words 3 for how could the Hearer underftand
whom the Preacher mcant, or be that difcour-
{ed fo and fo 3 and fo be influenced to Reb.llion,
uniels he had named the Perfon of whom he fpoke,
as here, unlefs the Defendant had named the King,
to whom the Words he fpoke thould be referred ?

My Lord, the Trealon of the Words isin
ftirring up Sedition and Rebellion 5 and if then
the Words cannot terminate upon the King, and
the Hearers could not colleét that to be the In-
tention of the Speaker, thefe Words could not
influence a People to Rebellionand Sedition. And
according to this Rule, I conceive that moft of the
Innuendo’s in this Indiétment are not warrantable,

For, my Lord, asto the hrft Words, totake
them in order, tho’ I take ity that that 1s the
moit remote Matter from the Crime charged ;
yet let us ftrike off thefe Innuendo’s as we go
along, if we can. 'Thereitis Quod Popuius, Ke.
the People (meaning the Subjedts of our Lord
the King) keep a flocking to the King 1o cure the
King's Ewvily wwhich be cannot do, &c. Here the
firft Innuendo 1s the People (meaning the Subjedts
of our Lord the King) Now he had never betore
named the People ot England, but the Innuendo
faftens that meaning upon the Word (Pesple).
Which, with Submiffion, my Lord, is always a
Sign of a naughty Zuanendo; and it is withourt
Warrant of Law; an cndeavouring to give an
original certainty to uncertain Worus; which is
more than the Ofiice of an Innuendo will allow
or warrant. I fay, my Lord, it always bears a
bad face, where Words firft appear with an In-
nuendo, and have no certainty evenin the Begin-
ning of them, but by the Innuendo ; that with
Submiflion is to be rejefted, the Innuendo not
doing its proper Ofhce, for which it ought to
be vied in Law: For Populus may intend any
People, 1t may intend the French People flock-
ing to the French King (and he does heal the
King’s Evil in the {ame manner; nay, pretends
toit, as a {ole Gift to him, his Prececefiors, and
Succeflors : Buz I only put that for an Inftance)
and all the Innuendo’s, if you obferve them, are
of this Nature. The Words firft appear with-
out any light, but what thefe Suppofitions give
them, and therefore, I fay, they are to be re-
jetted.

But now, my Lord, I come to that which is
more particular, Nos babuimus nunc duos iniquos
Reges infimul; WWe (meaning the Subjeéts of the
King) bave had rwo wicked Kings (meaning King
Charlesthe Firft, and thisKing) together, Now
that we fay is altogether void, for there was no
mention of any Kings; wicked Kings or good

Kings, pious or bad, beforein the Difcourfe; to
which, according to the Office of an Innuendo,
thefe Words are to be applied. My Lord Cofke

in his4 Rep. fol. 17. B. has this Cale:

Jobun feames brings
his Action againft Alex-
ander Rutlech, for {peak-
ingthefollowing words
concerning him, to one
Jobn Bonuer. ¢ Hang
“bim (predittum Jo-
® hannem Jeames iIn-
“ nuendo) be is full of the
““ Pocks (innuendo the
¢ French Pocks) 7 sar-
““ wail that you (pracdift-
“um Johannem Bon-
““ ner innuendo) will
““ eat or drink with bim
“(praedictumJohannem
‘* Jeames innuendo) [
““quill proze that be is
““ full of the Pocks (in-
‘““ nuendo the French

IZ.

Mich. 41. & 42 Reginz
Eliz. en bank e Koy, cnter
John Jeamespl. & Alex. Rut-
lech cef.

E plaintiffe count que le de-

Jerdant, & unFobnBonner
ayant cference de le plaiatiffe ;
Le defendant dit del plaintiffe al
dit Fohn Bonner cenx pavols ;
Hang him (pradi®um johans
nem Jeames innuendo} he is
full of the Pocks (inncendo the
French Pocks) I marvaile that
you {pradiftum fohannemBon-
ner innuendo) will eat [B]
or drink with him (przdi-
¢tum Johanrem Jeames ingu-
endo} 1 will prove that he s
tull of the Poclcs (innuendo the
French Pocks) Le defendent
plead non culpable, £ fuit trewe
pur le plaintiffe & damages af-

Joffe s Et furt razve en arrefl de
Judgersent que les dits parols ne
Jjacrcrt allwonatble.  Et fuit re-

““ Pocks) Upon a Mo-

“tion in Arret of
‘“ Judgment, it was
““refolved by  the

““ Court, that in every
« Aftion of the Cafe
““ for Slander,t1wo 1hings
‘““are requilite. Firft,
““ That the Perfon who
¢¢ 15 fcandalized be cer-
‘“ tam. Secoudly, That
“ the Words {poken be
““ apparent Slander, The
¢ Office of an [ninends
““1s to defign the fame
¢ Perfon that has been
¢¢ named before: And
s 1 Effe€t, inftead
“ of a Predi®. Burit
¢ cannotmake the Per-
¢ fon cerrain, that was
““ uncertain before. In
“ the prefent Cafe, it
¢ was cvident that the
¢ Plaintiff did {peak
¢ the Words of the
“ Pefendant. Bur as
““ to the fecsnd Thing,
‘¢ it did not appear that
“ the Words {poken did
“meanthefienchPocks;
“and Words are to be
““ taken in mitiori foufu.
Qure: Mes fi un dit a 'f. .

Jelvegue en chefean aétion fur fe
cafe per flandercas parels, deux
chofes font requifite. 1. Que
le perfon qui ¢t feandalize foit
certain, 9 2. Lue le feandal

Sfoit  apparcnt per les parchs

mefmes. Et pur ceo fi un dit fauns
afcan precedent communication,
que Lun des fervants de 7. §.
(il ayant divers) eft un nitori-
oius Felon on Traiter, &'c. icy
par e incertaintic del perfon nul
aclion giff ; £ un (nnuendo}
xe poit faire cto certain | .fﬂ?nr
fiun dit generalment : 1 know
one near about I 8. that is a
notortous Thief, cu tiels fem-
blables.  Mes guant le perfon off
un foit nofme en certaine, come
St dicux parlant enfemble de 7.
3. lun dit, He is a nctorous
Thict: La F. 8. en fon count
poit maonflre gua fﬂﬁuﬁrpm funce
ide luy enter fes deax, (s gue Lur
ditde luy: He(mnuendo prie-
di¢tum I. S.) is a roturious
Vhiet, Car le office de un 1nnu-
endo, eff « comauner € defigner
mefme le perfon que fuit nofme
en certaine devant: S eneffeld
efloit en liew de un (pradiél’)

mes an (innuendo) ne poit faire

perjon certain que juit incertain
devant: Car ferrainconvenieny
que a-;.‘?:'am Sferva maintaine fer ia
magination a ux entent que u'ag-

prert perles parals fur que L ailion

efl fondue, mes eff tout incertain

5 fubjed al deceivable conge-

Thou art a Traitor, ¥c. /a,

conflat de perfona, & adiion gifl: Ifint icy en le cafe al barre,
girant le dejindant & Bonyer ad parlance del pl dongues guant le
defendant dit hang him : Lz (innuendo) wople desote mefme le pep-
Jon nofme devaunt : Mes fi le defendant fauns afeun parlance del

plaintiffe ad dit, hang him, £

La rul mnuendo voyle aver

Sait le gerfon certain. § Quant al 2. ff come {innuendo) #e peit
Saire le perfon certain que fuit incertain devant, iffint un (innuen-
do} ne poit alter le matter ou fence des parols mefmes: Et pitr ceo
qguant le defendant en le cafr al barre dit al tlaintiffe: Vhat he
was full of the Pocks (innuendo the French Pocks) ceff innu-
endo e fait fon proper offics, car ceo contende a extender feg gere-
ral parols the Pocks ale French Pocks per imagination &' un entens
que 1w ¢ff apparent per afcun precedent parols, a ¢ue le innuendo
referrers Etles parcls mefmes ferra prife in mittori fenfy.

And I humbly conceive this Book is a moft
pregnant Authority, that ftates the Matter truly,
with a Judgment of Law, and the Reafon of it 3
and all the Books that come after this, borrow
their Light from what is laid down as the Rule

of



1684. B. R.

of Law in this Cale; as there are an infinite
Number of them, which I fhall not trouble your
Lordfhip with particularizing ; only juft to name
fomeofthem. yCo.20Heb. 45. and 2 Cro. 126.
W herein they fay, Thataltho’ thePlintiff be par-
ticularly named by a {pecial Name; yet if the
Declaration comes to name him in an Aftion of
the Cale for Words, atthe firft Appearance with
an Innuendo, then that Innucndo is void 5 tho' his
Name be exprefly ailedged in the very Words, yet
they will reject that Innuendo, as not doing the
proper Office of an Innuendo; and that Judg-
ment fhall be arrefled, tho’ the Jury found that
the Party fpoke {uch Words: And thisisuponthe
Rule in 4 Co. before menticned.

Now, my Lord, to apply this Rulein the 4¢5
Report, to the Cafe before your Lordfhip, we
{ay there was no mention at all before of any two
Kings ; nay, not of any King, in his Difcourfe,
to which the Innuendo fhould refer; and the In-
nuendo being joined to the Words firft fpoken,
without any Dilcourfe laid concerning {uch a Per-
fon, or Averment to be {poken of fuch an one
before, the Innuendo cannot give any certainty
to thar, which had no {uch original certainty ;
that being againft the Othce ofan Innuendo, and
{fo is to be rejeCted. And the meaning of the
Books, and of that great Rule, which  firft cited,
is this, That the Defendant mwuft himfelf, in his
Difcourfe, firft fet up {uch a Light abour the
Words of the Perfon, concerning whom they are
{fpoken, that the Intention of the Speaker may
with cafe be collected 3 then comes the innuendo
with a Beck ora Nod, asit were; and that Col-
lectionisto be the nutus,to thew who was meant ;
but 1t is not fufficient to give an original cercain-
ty, where {uch a certainty is not fixed before the
Innuendo comes. The Defendant him{clf mult
{fer up fuch aLightas will carry the Intention to
the Knd of the Di.courle.

‘I hen it 1s {aid, Duos fniquos Reges, 1 the Plu-
ral Number; meaning the late King Charles and
his prefent iviajefty 5 now King Chsiles the Firlk
was never pretended to be mentioned before 5 why
then, according to that Rule, asto him the Innu-
cndo fignifics nothing atall 3 and then it mutt be
taken in common underftanding, /% Dbave now
had twoe wicked Kings tezether, Innuendo, our
Sovereign Lord the King that now 15, againft
whom the Trealon muft be faid to be commjt-
ted : But this is very harfh, and infenfible, and
impnflible 5 1tis harfh in all refpects, both of
Grammar, and Reafon, and Law ; it is mfenfi-
ble, becaule it is impoflible; and 1tis impoflible,
becaufe yvou muft elie make two Kings to be one,
or onc King to be two, and the {nnuendo muit
{ferve both ways ;5 which I belicve your Lordfhip
will hardly undertake to do.

And befides, my Lord, there is another In-
confiftency in thele Words, badrimas nunc,y that's
contradiftory s Aabaiizus velers vo the Thne paft,
and draws one Way 3 szue to the Time preient,
and draws another Way : and when therc are
fuch Incenfiftencies and Inconerences, how can
any Man makce a Judgment in this Cale, where
the Lifec of a Man efpecially 15 concerned ¢

Bui, my Lord, if fabuiizas be that which be-
ing firft thall take place, then thefe Words refer
to any two Kings thatr we havehud, usder whom
Popery  hath been jet in 3 and fo we mull run
back from Harry the 8th, up to the Con-
quelt, nay, beyond the Congueft to the Saxons
and other former Kings, to the frft that cfta-
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blifhed the Chriftian Religion, which was then
{ubje€t to the Papacy. And it will be hard to
conftrue them wicked Kings for {o doing at
that Time; as any Man’s rcading, that knows
any thing of the Hiltory of England, will eaft-
ly tell him. So that it is unintelligible and
infenfible, even that way; and, to be fure, if it
be fo, that we have had two wicked Kings to-
gether, referring {o far back, it cannot at allcon-
cern the prefent King,.

My Lord, I fhall be fhort: I only flate thele
things before you, and recommend them to your
Lordfhip’s Confideration. Then come thefe
Words, which 1t feems are moft relied upon,
if they would fand to theiy Principles, he did #oz
qucflion, Out they fhould be able lmimicos [nos vincerc,
Innuendo the King and the Government. This
is the moft infenfible, as I apprehend, of all; and
it is in the fatalleft part, it being there that the
Treafon muft lie, if there be any. Now, my
Lord, we firlt fay, there is no mention at all of
any Encmies throughoutall the Words precedent;
there is no Averment that the King was Enemy to
any body, or any body to him ; and therefore
the Innuendo, for this reafon, is to be rejected s
and the rather, in that it makes the King and his
Subjeéls to be Enemies one toanother ; which is
an Imputation that ought not to be admitied ; and
| dare fay, will not be by your Lordfhip. There-
fore in this Cafe, to put fuch a Senfe in fuch a
Weighty Matter, being a Matter of Falt, upon
fuch Uuncertaintics without any further Aver-
ment of the Intention and Meaning of the
Speaker to be fo and fo; and withoutany thing
but fuch Inauendo’s, is very hard : For now per-
haps the Jury only from this Innuendo were
perfuaded that all thefe things pointed upon
the King and the Government; and did take
it that the Law wasf{o; that the Words intended
as much: Then do they give their Verditt of
a Martter that was never averred, and for want of
an Averment could never be put in iffue, fo that
the Party could bave a Trial, whether he were
guilty as the IndiCtment fays.

My Lord, I fhall cite no Books more than I
have done. I humbly conceive that putting
that great Rule in the Book I firft mentioned,
and the Reafon of the ching together, and the
{ubfequent Authoritics that I have cited 5 and
they fland f{o fair and clear to avoid this In-
ditment, that to trouble your Lordthip further
were to embroil the Cafe; therefore I fhall fay
no more outof the Backs. ButtheRuleisa firm,
realonable, undeniable Rule, which muft ruleall
Cafes that come under the Realon of it.  And 1
never heard thar Book wasever contradifted ; but
all fublequent Judgments werc agrecable there-
unto.

Mr. Tuft. Withins. What Folioisit, Mr, 7 al-
Jopy in the ath Rep. ?

Mr. Wallsp. TPolio 17 B.

Mr. Frft. Followay., It 1s—-="s Cafe, is it not?

Mr. Zallsp. Yes, Sir. My Lord, 1 have
{trip’d the Words of the Innuendo’s.  You will
not, | am fure, pur, nor can an Jnnuendo puc
fuch a Viclence or Force upon Words, as to
make them Treafen, when in themielves they
have no luch Meaning. Innuendo’s arc to fol-
low the Mecaning ot the Words as they lie in the
Record, and not to draw the Mecaning of the
Words after the wnuendos; for you will never
(efpecially in a Cafe of Life} prels Words, or
ttrain them to fpeak more than willingly they
INCHN



1056 130.70¢ Trialof Thomas Rolewell, Mich.36 Car. IL.

mean or intend. It is not the practice of the
Law foto do, to{make any fuch Stretches. Qus
nimis emungity elicit fauguiem, he that wrings
the Nofe too hard, will draw ferthBlood; that
is the Rule of that great Lawyer, my Lord
Coke, who applies that Saying to the forced
Straining of Words beyond what'in them{elves
they naturally and eafily willbear.  Anditis plain
that Ged is not well pleafed withfuchEmunctions::
Nor does thic Law of the Landatallallow it, but
abfolutely forbids it, for the Law of Englaid {peaks
thus, /i dubiis {3 generalibus, benignior fenfus eff pre-
ferendus,inall dubious,uncertatn,and general Cales,
the moft benign and candid Interpretation is to be
taken: So that if there fhould be a deubt about
thefeWords, what Senfe they be taken in, the Law
of Eugland does injoin your Lordfhip to take
the Way rhat lics on the right hand, and make the
moft favourable conftruétion, that can be of them.
Wefay then, the Words, asIconceive, {tanding
quite otherwile, and without the Innuendo’s, are
infenfible,at leaft uncertain, to what they thould be
applicd, or to whom, andthen if there fhould be
a Doubt, though indced in one refpeét, I think
there is none, yetifthere fhould remain a Doubr,
I {ay, your Lordfhip and the Court are to take
that, which is the moft mild and gentle way of
conftruing thefe Words.

My Lord, I fhall not trouble your Lordihip
furtherin the matter, for Ithink it is feca by its
own Light,and thefe fewTouches,that I have giv-
en of that gencral Rule, as applied to the particu-
lar Cale betore your Lordfhip: AndI do not que-
tion, butthev will beapplied by your Lordihip
and the Court in their Confideration of the Cale
Therctore 1 lay it at your Lordhip’s Feet, and
humbly pray, that the Judgment may beairefted.

Mr. Pollexfen. My Lord, I am afligned by the
Court to be ot Counicl fur Mr. Rofewell, the Pri-
{oner at the Bar, and therc{ore humbly defire your
Lordthip would pleafc to {pare me a, Word of
the fame Side with Mr. /7aliep.  The Cafe, that
15, this Part of the Inditment, hath been pur, ac-
cording o what our Informztion is, rightby Mr.
Fallopy but becaule there may be many Words
in the Indictment, and thereare fo, fome of a high-
cr Nature than others, therefore [ beg leave to put
the Words diftinctly as they lie, and 1 fhall endea-
vour, with Submiffion to your Lordthip, tofhew
what Wordsare in themielves Treafon, and what
are not Trealon, tho’ they may be agrest Mifde-
meanour, and bighly pumifhableby the Law, and
by the Courr.

My Lord, though the Statute of the 2 Fdw. 3.
does provide, that for the Convitting of any for
'["realon, there thalibe an Overt-A&, yet I donot
hold, nor do I think, bur.that there may be Words
that 2aican Overt-Act, and confequently Trealon
within that Statute 5 butthen whatforr of Words
thele are, is that which [ would humbly cfferto
vour Lordfhip todifcourfeof: For, my Lord, it
plainiy appenrsthat Wordsin themlelves, that are
very eviland wicked, yetare not Trealon, norare
to be punifhed by virtuc ot that Statute of the 27
Fdaw. 3. Asmmone Cro. 117, & 12§, Hagh Pue's
Caie. The Words there {peken by Plie are melt
evil and wicked Words, yet by 2ll the Judges of
Exsfand they are agreed notto be Trealon.

But, my Lord, toy afurthor Determination of
tiis Point, what Wordsare Treafon,and what not,
give meleave to mentien the Statute of 13 Car. 2.
vhich I underltand to be the Statute uponwhich

the Prifonerisindifted, and the two Branches of
that Statute: for the firft tells what is Treafon,
and the fecond what is not Treafon, but only Mif=
demeanour ; and that fecond Branch of the Statute
fays, thatif any perfon fhall malicioufly, and ad-
viledly publifh, or affirm the King to bean Here-
tick, or aPapift; or that he endeavours tointro-
duce Popery,or malicioufly and advifedly by Writ-
ing, Printing, Preaching, orexprefly Speaking,
publith, wtter, or declareany Words, Sentences,
or other Things, to {lir up the People to hatred
or diflike of the King’s Perfon, or the eftablifhed
Governmenty then he is difabled to have or ex-
ercile any Place, or Ofhice, civil or military, and
be liabie to {uch further Punithment, as by the
common Laws or Statutes may be inflited in
fuch Cafes; by which, I take ir, themeaning to
be Fine and Imprifonment, or bedily Punithment ;
but net the Punithment that is appointed to the
Judgment of High-Treafon, or lols of Life or
Member.

Mr. At Gen. My Lord, Thumby crave your
Lordfhip’s Judgment whether this thull be permit-
ted, thatthe Counlel thould enter into fuch a Dif-
courfeasthis. The Queftion, Trakeir, that your
Lordfthip appointed to be {poke to, is, Whether
this Inditment as to Form be fuflicient for your
Lordfhip to give Judgment upon? But Mr.
Pollexfeir is going into that whichis a far greater
Point ; whether thefe Words abftracted from all
their Innuendo’s are Trealon, or no. My Lord,
the Pritoner did not move thatin Arveft of Judg-
ment? and whether your Lord(hip expetls any
fuch thing fhould be fpoken unta, thar was not
moved or {tirred by him, I muft fubmic it to you.
The Jury tound that thefe Words were fpoken
withan inteat to depofe the King,  Whether that
your Lordthip will permitittobeargued whether
fuch Words are T'realon 1n theirowit Nature, 1s
of quite another Confideration,

Nr. Pollesfen. Good Mr. Attorney, Pray,
fparcus. We come to fhew thatit in their Na-
ture they import not Matter ot Treafon, thenthe
Innuendo’s cannot help them, fo as to make
Trealon of them.

My, At. Gea. Truly, my Lord, I did not
underfland that 1t was your Lordthip’s Pleafure
the Counfel thould have liberty toargue any fuch
thing as whether the Words be Trealon, being
found to be fpoken with fuch an Intention; but
whether thele Innuendo’s have {ufficiently been
Liid to maintainthe Indiétment in point of Form.

Nr. Pollexfen. 1f you leave our the Words In-
nucndo’d, then fure we may Ipeak to the Words
themielves.

L. C. ¥. Look you, Mr. Attorney, cither you
mittake 0r. Pollexfen, or I do: [or T take i,
that he is entring into the Confideration of thele
Words, as they are laid In the Inditinent 3 that
are uncertainly 'aid, fo as that they will not {up-
portan Indictment of Trealon,

Mr. st Gen. My Lord, heisarguing, thatif
they were fpoken of the King, yer they wou'd
not be Treafon.

L.C 7. will he fay fo? I dare fay, he will
no:.

Nr. 41 Ges. He is arguing upon the Sratuge,
what Wo:ds are Treafon, tho’ fpoken of the
King, and what not; which I rake it, 15notthe
Quelilon now.

Py, Sel. Gex. Wy Lord, We humbly offer it
to your Lordthip, whether it be according to

your
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your Lord(hip’s Rule and Intention,that he wasto
argue whether the Words were Trealon; oronly
whetherthe Form of the Indi€tment, as to the In-
nuendo’s, was good and {ufficient.

L. C.¥. Taking the Words to be fufficiently
fet forth inthe Indi@ment, and found by the Jury
to be fpoken of the King, efpecially the laft
Words: Do youthink we would {uffer that Quef-
tion to be debated, whether they were Treafon
or not ? God forbid. I will not fit here to hear
that Queition at all, fo much asmade or put, I’ll
affure you. [ took him not to argue at all any
thing that way.

M. Pollexfes. Pray, my Lord, hear me; Iam
going only to this; for I would not offer any
thing beyond what is fit for me to offer, and for
the Court to hear: Bur this we fay, That the
Words, theeffeCtive Words, are not fo fufliciently
Yaid in chis Indiétment, as to make them amount
to Treafon, 1 am only going to that.

L.C. F. Ay; that's the ftinging Part of the
Queflion, and {o ] inderftood him before,

M. Pollexfeir. My Lord, I only mentioned
that of the Stature, that there were two Sorts of
Words there taken notice of 3 to fhew that 1
thought thefe Words were not within that Branch
that 1s {aid to be Treafon.

L.C.%F. Well; goon.

My. Pollexfen. 1 will keep my felf to the firft
Claufe of the Statute ; for what I mean, 1s this,
That if thele Words come not within that firft
Branch, which makes the Trealon, then your
Lord(hip cannot give Judgment upon this Indict-
ment. Fortho’, my Lord, it may be thefe Words
ave extrordinarily illand being {poken or preach-
cd, may havean ill Senfe or Mcaning with them ;
yet | would obferve to your Lordfhip, there are
other Penalties and Punithments provided for fome
fort of Words, than there are for otheis.

But then, my Lord, let us confider the Words
of the firft Branch of this Statute.  If fo be any
Perfon does compafs the Death, or bodily Re-
ftraint, or other harm to the King's Perion, or
to deprive the King, or levy War againit the King,

¢2¢. And this compafling and imagination does
exprels by Printing, Writing, Preaching, or ma-

licious and advifed Speaking, they {hall {ufter
Judgmentot High-"Trealon. Now then, all that
I woud come to, isthis, that this {ame treal.:na-
ble Printing, Writing, Preaching, or Speaking,
mult be of fuch Words as {hall intend the D:ath,
badily Hurt, Reftraint, or Imprifonment of the
King’s Perfon, or levying of War.

My Lord, having faid this, the next thing is
to come to the Words themfelves, and to take
them as they arein themf{elves without cthe Tnnu-
endo’s, and fee what the natural Senfe of them
will be: And we’ll take them 1n the natural Or-
der as they are laid in the very Indi¢tment, and
found by the Juory.

The firft Paflage of them is quod Populns, &c.
(meaning the People of Euglaid, the Subjeéts of
our Lord the Kina) made a flocking 1o the Kii
(meaning our faid Lord the King that now 1s)
1o cure the King's Evil, which e conld w0t do sy but
cvz are they to whow they fonld coine, being Priefls
aid Prophets, that by our Prayers can heal the
G ricfsof the People.  Now,my Lord, withhum-
Lle Submiflion, it is plain thatas to thefe Words,
riov have not in them{elves any tendency toTrea-
{on st a'l, whatfoever Refleétion they may make

upon the King; they are the Words of a Prictt
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magnifying his own Office, and his Power with
God Almighty ; but they do not comeup (I think)
to this Crime, for which the Prifoner at the Bar
ftands accufed.

Then the next Words that follow, are thele,
Nos habuimas nwac duos fuiquos Reges infimul, gus
perimtferunt Romeaiazns [uperfiitionem iutrare iin eoreiis
confpelin, &c. and whe cap be liken'd to noney but
wicked Jeroboam. My Lord, thefe, I do acknow-
ledge, are very wicked and bad Words, elpecially
if they muft be applied as the Inditment has fet
them forth, to the late King, and his prefent Ma-
jefty : Yeu thefe very Words (under favour) will
not amount to the Charge of High-Trealon, They
deferve very {evere Punifhment; but they feem
not to come up to any thing of an Intention, or
compafling, or defigning the Death, badily Hurr,
or Imprifonment of the King; orthelevying War
again{t him. This [ {peak, my Lord, with Sub-
miffion, and I believe your Lordthip may be of
the fame Mind.

But then, my Lord, the next Words that fols
low, are the Words (I {uppofe) that are rely’d
upon, to make out this Accufation; Gunoed fipf

[faveut ad fundaiicutaliay ipfe noiztimebat, &c. That

they fhould overcoine their Eqacmies, as in foriner Tiiwes,
with Rams-borasy Lroken Plattersy and a Stoic in 4
Sling.  Thele, my Lord, feem to be the Words
in which the Crime confifts. Now, my Lord, if
thele W ords in themielves are fo uncertain, orf{uch
as do not tend or relate to the prefent King, or
the prefent Government, to ftir up Sedition or
Rebellion agamnft them, then they will not be
Treafon, becaufe they do not fo relate.

Now, my Lord, thefe Words, if you take them
alone without the former Claufe, Nos Labuimus saie
duos tiigaos Reges tnfimnd, e, clofed with the in-
nuendo, that he meant the late King, and this, I
{ce not poflibly how they can be faid to relate 1o
the prefent King and Government, tomake them
Treafon withinthis Act. Which way canit be?
if they would faud to theii Principles, they [horld
oveicome their Euemizs : How can they be intend-
ed to be meant of the King, and his loyal Sub-
jeéts? Then let us confider the Words that go
afore, whether they will help any thing orno;
Daduinus nuiac duos tniguos Reges infiizal.  Thele
Words of themfelves, itript of the Innuendo, do
not exprels what two Kings are meant by them.
If you take the Words firictly, that 277 bave iz
1wo Kings now togethery iifimsnl 3 asthe Word fig-
nifies, it muft be two Kings at one and the fame
time : But take it in the Zuglifh Phrale (as per-
haps they would have it turned into Eiglifh) /e
bawe had new two wicked Kings together (meaning
the late blefled Martyr, and his now Majelly)
then it muft be, We have had now two Kings fuc-
ceflively; butir is a ftrangething to render {uch
Latin into fuch Zaglifh, which {fcemsto be, inthe
Natureof theWords themfelves, {uch as will bear
no {fuch Senfe or Conftruction asthat, Andthen,
the gui permiferunt Romanam [uperflitionem intrare in
corum coirfpectu 1t the firlt Wordsdo not in them-
felves exprefswhat Kings were meant,thefe Words
that follow can give no manncr of certainty to
them at all: For, here’s not {o much as any In-
nuendo; nor canthe Words that follow them (gu:
affiiilari poffunty &c. which can be likew'd to none
but wicked Jeroboam) in any f{orty thew any cer-
tainty to whom the Words are to be applied, or
illuftrate whom the Speaker meant.

But now thag which is the nextClaufe,is the worft

6T Claufe
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Claufe of all, Sed i infi ffarent ad fundamentalia,
&ec. Ipfiin all ordinary Conftruétionof Speech in
all Language, being coupled to the former Words
(and {o I think theRule in the Grammar isyand will
be read by any reafonable Perfon that reads) muft
refer to the next Antecedent. And then who are
they, that are laft {poken of? It muft be the two
wicked Kings,let them be who they willy that were
meant by thofe wicked Kings ; forthere is no other
Pétfon that doesintervene, as{poken of, to whom
they thould bereferred. The former Words are
{poken in the firft Perfon,and plural Number ; 77

ave bed, {peaking 1 the Name of himlelf, and
they that were his Auditors, and then to come with
ipfi, after he had mentioned two Kings, who had
{uffered Popery to come in, and were to be likened
to feroboamychanges the Formof the wholeSpeech.
It fhould {eem, according asitis laid in the Indiét-
ment, to run thus, and then I defire your Lordfhip
to confider the Senfe and Grammar of them 3 #e
bad now twowicked Kings together, who have fuffer-
ed Popery to come under theiy Nofes, we cannot com-
pare them to any but wicked Jeroboam : Aud if they
would fand totheir Principles, then be did uot donbt
but they fhonld overcome their Enemiesy as in former
tiinesy &c. Why then, if ipf, according to Gram-
mar, and ordinary reading, beinga relative, muft
refer to that which wentlaft before,there is nothing
in all the Sentence before, but, /77, that 1s, he and
the People that heard him, and the two Kings that
he {poke of 5 and the two Kings being lalt fpoke
of, it muftin all Grammar I {ay,and Senfe, be un-
derftood of the Kings. Then let us fce, what
Senfe we canmake ot 1t He bave bad 1wo wick-
ed Kings, that bave permitted Popery under their
Nofes, that they can be compared to none but wicked
Teroboam : aund if they fland to their Principles, he
did not fear but they (the Kings) fhonld overcome
their Enemies. In all ordinary and fair reckoning,
I cannot fec how they can mend it, but the /pff
muft refer to the Reges; and the Eorum funda-
mentalia, ipfovum Regum, 1f youtake thefe Words,
as they do lic; and if they have any Scnfe or
Meaning at all in them, this is the propérand na-
tural Senfe and Meaning of them.

Forit 1s pretty havd to apply the Nus habuimns
nnic duos iniquos Reges to the ipfi gus favent ad fun-
damentalia. Inali Probability he fpoke it thus, if
it continued on 1na Difcourfley,which I canfay no-
thing to, being only toipzak to the Wordsas they
are 1aid in the Indiétment, aud if we do but ffand
20 our Principles, I donot donbt but we fhall overcome
our Enensies as formeily, &c.  But ipfi 15 a Varia-
tion of the Perfon, and, according to all Gram-
matical Conftruétion,we know how it muft beex-
pounded. Theother feems to be the natural read-
ing of the Words, butthe Indictmeut has not pur-
fued them, but has made them inftead of that,to
be quitec Nonfenfe, {uppofing them to have been
fpoken as the Jury have found them.

Bat, my Lord, if they do not well bear that
Senfe, which Ithink they fhould properly and na-
turally bear, if they had beenrightlaid, the Quef-
tion then is, whether we can make thefe Words,
as they are laid, to bear any fuch Senfe, as the
King’s Council, by their Innuendo’s, have placed
upon them; thatis, if 7hey, meaning his Auditors,
fhoald fland to their Principles, then they foould over-
come their Enemiesy meaning the King and his loyal
Subjeéts. Truly, my Lord, Icannot fec how that

can be, how /pfi fhould be me; I and mine Au-
ditors thould ftand to their Principles.

But fetting that afide, come we then to the main
Words: He did not fear but they fhonld overconss
theiy Enemies. The great force of thele Words lies in
the word Enemies. "W hat is meant by Enemies?
Forall the reft without that, would not fignify any
great Matter, with Submiffion to your Lordthip,
as ] think : And therefore here comes the great
Burden,and that which is the fharp Sting of all t:is
Indi€tment. And to make Enemies to fignify the
King and his Subjects, my Lord,is a very wonder-
ful lnnuendo, as I believe ever was attempted to
be made. Soitfeems to me, with Submiffion to
your Lordfhip ; the word Enemies itlelf isaWord
of fo largeComprelienfion,that it reachestoa great
Part of the World. God knows Mankind is {o
very unhappy, asthatevery one hath very many,
and too many Enemies. Who is not an Enemy?
A Manfcarce knowsy its well 1if hedoes, And
this is a thing that’s mighty hard, that {o general
aWord fhould have fo heinousa particular Appli-
cation.

Therethenrefts the Burden of the Cafle,whether
Inimicos thould fignify the King, and his loyal
Subjects. It in the natural Grammar, the former
Wordsof /pfi farent ad fundamentalia,be, as | have
fhewn, tobe referred to the dros Reges as the laft
Antecedent, then it muft mean, that the dro Reges
would overcome their Enemies, and then there is
no hurt in all thefe Words, but whatfoever was
{poken is very commendable, and veryallowable:
But if you would take it otherwife, I fee not how it
can be done without the greateft Strain in the
World of {o gencral 2 Word, to make snimicos
mean the King and his Subjects.

Now, my Lord, let us {ee how they intend to
help itout, and thatis, by thefe Innuendo’s. The
Nature of an Innucrndo hath beenalready opened
to your Lordthip, by 7. 77allop. I fhall not re-
peat any thing of that which was faid before, for
that I cannot take tobeany Service to the Prifoner
at the Bar, to take up your Lordfhip’s time in
Repetitions. The Books havebeen cited, and Rea-
{on itfelf will direét to that, for muft not a Man
be convi€ted by his own Words, as well as punith-
ed for them? It is not {ure the skill of the Clerk
to putinan Innuendo, or of any one elfe, that fhall
be conftrued to make my Words to have any other
Senfe, than [ that {pake them, intended themin.,
If the Wordsave not clear, why then they cannot
affect the Auditory, fo as to have any evil Influ-
ence upon them, toincite them to Sedition or Re-
bellion ; forfenfible Words muft influence fenfible
Men: But Words that are infenfible, canhave no
Influence at all upon rational Creatures. Then
fhall an Innuendo make that an Offence, which
without it was notan Offence; efpecially {o greac
an Offence as that of High-Trealon? Surely nor.

Befides,my Lord,all our Booksare againft mak-
ingany {uch Conftrution. Roll's Abr. 1. Parz 84.
There is a whole Bead- Roll of them to prove, that
Innuendo’s will no: help,where theW ords in them-
{elves haveany Incertainty in them.The bare {ct-
ting down the Words with Innuendo’s are not an
Averment {fufficient to maintain an Action, or an
Indi¢tment. The Cales there are indeed upon
A&ions of the Cale for Words, which 1a reafon
are under the (ame Rule.

For, my Lord, there are two Ways to apply
W ords,thatare uncertain,to bring out the true In-
tent and Meaning of them,to whom they are tobe
applied ; the one is by a Colloguinm precedent, and
where there isa Collogaiam precedent of fuch Mat-
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ter as will lead in the Senfe of the Words, which
without it were not to be underftood,there the lay-
ing that Collsguinim makes the Words come tobe
fenfible, and there isthis Reafon forit, whenever
that’s done, the Collognium muft comein Evidence,
and muft be proved : But I never yet knew anIn-
nuendo offcred to be proved. Another Way is
this, where Words are taid in 2 Declaration withan
Averment precedent to be fpoken of fuch a Perlon,
then the Words, with an Innuendo after that Aver-
ment, {hew {ufficiently what is meant by them. If
{o be fcandalous Words ave {poken, as to fay, Thy
Landlord, your Brother, your Maftcry your Servant,
your Son, isa Thief, or the like: In thefe Cafes the
Words in themfelves do nor expre(s the Man of
whom the Scandal is raifed, but they give fuch a
Denomination of the Man, that may by the Hear-
ers be fufficiently known. Why then in that Cafe,
if in the Declatation it isaverred that the Plainuff
was his Landlor d, was his Brother, was his Mafter,
was his Serv.ant, was his Saiz, and that thefe Words
were {poken of him, and thereby it comes vo be
made apparent £o the Court what s meant,and who
is meant, that is well, and all that muft be proved
to the Courtupon Evidence, or the Action cannot
be maintained. By fuch means as this it is made
plain and demonftrable, that there canno Doubt
remain, cither with che Court or the Jury,to whom
the Injury isdone; and of whom the Scandal is ut-
tered. And theleare the only twoWays thatever
could oblerve were allowed to be {futhcient to main-
tain any fuch Action: And there the Innucndo
comes very properly in to aflilt che Averment, or
the Collog:iuim.

But now, my Lord, here inthis Cafe, here’s no-
thing of that kind but only a bare Innucndo, that
{uch and fuch were meant, withouteither a Collo-
guicis that there was a Dilcourie concerniing {uch
and tuch Perfons, or an Averment thatthe Words
were {poken of the Perlons.

My Lord, I caanot tell what Precedents they
will offer to your Lordihip of former or later times.
W e have had but a very little time to look into it,
and have not that recour{eto the Precedents on the
Crown’s fide that the King’s Counfel have. Bat,my
Lord,for Precedents that may have palt fus fil-ntio,
without having theQueftion thirred, H{uppole,will
not be allowed by you: Lordthip, and the Court, as
Precedents acainitus  Bur[think there willbe no
Inttance given where-cver any fuchthing came in
queftion, that ever Judgment was given againft
the Defendant.

My Lord, this feems to be the Senfe and Na-
ture of the Words as they are laid in this Indict-
ment, {tript of the Innuendo’s, and your Lordfhip
Jinows whata Cafe we have now before you. We
are in the Cafe of the Lifeof a Man, which is much
favoured in Law; and if there be any doubt or un-
certainty, your Lordfhip will lean rather towards
the favourable Side, and ify according to the Rules
of Law, Words to make Men criminal {hall notbe
itrained,or forced beyond their plain, natural mean-
inu,furc they fhall not to makea Man capitally fo:
For the greater the Crime is, the greater Confide-
ration the Court will have to {ee that there beno
ftrained, forced Conftrutions to bring the Lifc
of a Man in danger: And therefore I humbly
pray that Judgment may be arrefted.

Ay Art. Gen. May it pleafe your Lordfhip,
1 am ot Counfel in this Cafe for the King: and
notwithftanding any thing that has been faid, I do
conceive, that there is High-Treafon well alledged
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in this Indi€tment, of which the Prifoner is found

guilty, again{t whom I muft demand your Judg-
ment. My Lord, there is a great difference in this
Matter; that is, whether the Words are Treafon,
as they were {poken by him, and whether or no
this Treafon, admitting it to be Trealon, be well
difclofed by this Indictment : For,my Lord,I chink
topreach in a Publick Affembly, that we bave bad
two wicked Kings together,who have permitted Popery
to come wader their Nofesy and then to go on with
it to Stand to their Principles (for fo the Words are
laid in this Indiékment) and they fhould overconse
their Encmiesy as in former times, with Rams-horns,
broken Plattersy and a Stone in a Slingy 1s a very high
Aggravation of fuch Words. And,my Lord, ifyou
remember the Evidence, as I doubt not you do,
it was all fpoken in a Publick Affembly, before 4
or yoo People, and they were fpoken withour any
Words intervening whatfoever. Thefe were the on-
lyWords that were {poken relating to this Matter:
So that thefe muft carry their own pregnant Scnfe
with them, of exciting the People to ftand to their
Armsagainft the wicked Kings, or clfe they are of
no fignification. And thusthey are laid in the In-
di€ment, and found by the Jury to be {poken po-
ficively to ftir up the People againft the King, to
depole him,and to raifeRebellion within theKing-
dom. This, I fay, is politively afhirmed, and laid
down inthe Indi€tment. But now, whether orno
thefe Words are in point of Form {o laid, that the
Court muft underftand them with relationtothe
King and Government, and asan Argument to ftir
up the People, is the Quettion : For if they be fo,
then they are well laid, to {upport this Conviction
of Treafon.

Now for that, my Lord, I would only firft fay,
they muft either import Treafon inthemlelves, or
theydo not,If theydo import Trealon in them{elves,
no Addition of the Perfon concerning whom they
were fpoken,as that they were {poken of the King,
will mend the Caic, or make it betrer. Tho’it be
laid never{o much to be fpokenof the King, and
that be never fo much averred, yet if it be not {po-
ken to difturb the Government, or to raife Rebel-
lion and Infurrection, the adding athoufand times
that it was {fpoken de doinino Rege, would not avail.
They confels they have no Precedents to produce,
and [ believe truly they have not: And fo they
only go by way of Argument, taken from Ations
upon the Cafe forWords: W hereas thereisa greac
Difparity inthe Cafe between Actions of the Cale
for Words, and Informations or Indictments for
Words thatare Criminal or Capital, and [ know it
they will look into thePrecedents that are in Print,
in the Entries, and in the Reports of Informations
or Indi&tments, they will find it 1s never, or very
{cldom, or rarely done, it being looked upon as
to no Purpofe, or as perfect Surplufage, to lay that
fuch or fuch a thing was {poken, de dorizino Rege,
de Gubernatione. But in Criminal Cafes, and not Ca-
pital, it is commonly thus, of which thereare mul-

ticudes of Tnftances: That fuch a one being of an
ill Mind,to raife Commotion in the Kingdom, and

ftir up Sedition, {poke thele and thefe Words. T'his
was the conftant Form in your Lordfhip’s time, as
your Lordthip can remember, in the Informations
that were, or the Indictments of Perfons that had
fpoken Words relating to the Duke of 2o74. 1 can

remember when your Lordfhip ufed to fay, Newer

confult mey but follow the ancient Precedents, which
I dare undertake to fay are all thus, and fo 1 fhall
fhewby and by, it hasbcenin IndiCtments of Trea-
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{fon: And tho’ perhaps one or two might at any
time be otherwife drawn (of which yet we can find
none) yet, this hath beenthe conftant Form for any
thing thatl can find, and it is of very great Con-
{equence to fay at this time of Day, That what has
for 100’sof Years together been the conftant Prac-
tice, and way of Indié¢tments and Informations, is
not good, it were toturn all things tepfy zurvy,
and to make great confufton in Prolecutions, an
the Practice of the Law, in Criminal Matters, I
fhall therefore thew yourLerdthip that hereis {uch
a certainty as the Law does reﬂuirc,and as is ufually
practifed, and that the Words in themfelves are
{uch, that chey muft have relation to what we have
laid down in the Indiétment, and to nothing clfe.
But then they do lay down this for a2 Ground,
which 1 think I may grant them very eafily,
and yet it will fignify nothing to what they
mean; | would wipe off ail thefe Innuendo’s,
Jeave them out of the Cale, for [ never expectany
help from them at all; and then [ doagree that
an Innuendo wichout a {trong, urgent Averment
that the People which hear the Words (poke, and
the Court that are to pals Judgment upon them,
fhall {ay forcibly appears from the Words them-
{elves, who was meant, and what was meant, will
not fupport the Indictment, nor has the Verdiét

forrified it at all.
But they
Fobi-a-Stiles be called a Bankrupe, 1t he will bring
anAdtionagaint the Party that{poke thefe WV ords,
he mult aver, and afirm, that they were {poken
de Querente, of that particular Perfon that doth
bring the Aétion; andf{oit is, the Law 15 fo, and
the Realon’s plain, becaufethereare many Fohs-
-a-Stiles’s perhaps, and the Plaintiff that bringsthe
Altion is but one; and therefore, if he does not
fhow that the Difcourfe was of that Foln-a-§tiles,
who brings the Aétion, 1s is uncertain who was
mcanr,and cannot be fupported by a barelnnuendo.
But | take it in thele Cafes, wherever the precedent
Averment is neceffary, there muft be a diftinct
Proofofthat Averment,as if Fobi-a-Stiles be called
Bankrupt (in the Cale I mentioned) and he brings
his A¢tion, and avers the Difcourle to be de Que-
rentes and he cal's Witnefles, who prove the
- Words to be {poken, thatthe Detendant did fay
Fobi-n-Stiles was a Bankrupt; and the Court de-
mands this Queftion of the Witnelles, But do you
know what Fobu-a-8tiles the Defendant meant?
anid he fhall anfwery No, we only heard the Party
{ay, Fobi-a-Stiles 15 a Bankrupt : Ivis apparent
that Kvidence will not {upport the Acltion; for
that Averment muft be proved, thathethat brings
the Adtion was intended, and that there was a
Difcourfe concerning him. There muft be, I{ay,
- the Proof of the Averment to make up that cer-
tainty of the Application of the Words,which the
Law requircs. And therefore, in what Cale {o-
ever it be, it the Werds be the only Proof, orif
the Words carry {ufficient in themfelves; to fhew
- of whom they were [poken, itis ridiculous to fay
there muit bean Averment that they were of {uch
a one; becaufe Words cannot prove themfelves.
For, my Lord, where-ever Words by ftrong
and pregnant Intendment do carry Slander, and
of {uch a particular Perfon, therc the Books are
exprefs thar chere needs no Averment, that they
were fpoken of fuch aone; as in the Cafe of
Fleetwood and Curle, Hvb. 267. vihich is a Rule
for all Cafes upon Aéions of the Cafe for Words.

Sir Miles Fleersvood being Receiver of the Court

tell you in A&ions of the Ca'e, if

of Wards, brought an Ation of the Cafe againft
Curle, for that be (having Speech with one sz ¢-
wood) did {peak of the Plaintiff thele Words, 477
Deceiver (Innuendo the Plaintiff Yhad deceived and
cozened the King, {f¢. Hedid there ailedge the
Words to be fpoken of the Plaintiff. Inthat Cafe,
uponNotGuiley pleaded, it was found for the Plain-
tiff,and it was moved in Arreft of Judgment, that ig

d did notappearby theWords{poken,that they were

{poken of the Plaintiff: For, A%r.Deceizer had no
Propricty to that purpofe ; and the Innuendo would
not make it certain, whenitappeared to the Courrt,
that the Words would bear no certainty, tho’ he
did alledge the Words to be fpoken of the Plain-
uff in chat Cafe s becaufe there may be many De-
cetvers, or Receivers, and he muft prove it parti.
culariy fpoken of himfelf. But then the Book is
exprels, thataftera Verdiét, tho’he did not aver
it was {poken of him in his Office, yet Judgment
fthould be given for the Plaintiff, becaule there is
a pregnant, violent, certain Senfe, that may lead
the Court and Hearers to take it {o to be meant,
and cannot be otherwife imagined; and there-
fore the Court will not imagine it, Asif a Man
{poke of an Atrorney, that he is a Knave, and
{poke not of his Pratice; why then the Aéon
won'tlic: Butif hebe named an Attorney in the
Declaration, and the Hearers knew him to be an
Attorney ; 1n that Cafe, 1t was ruled not necel-
fary to haveany {uch Averment; for the W ords
themfelves did import it in the Original Cafe,
that 1t was {poken of him in his Office, by the
Word Deceiver; that having an Allufion and
ironical Refemblance to the Name of his Office;
and in the other Cafe, becaule the Hexers knew
him to be an Attorney.

So, my Lord, upon thefe Grounds, Judgments
have gone 1n thofe Cales, which they thenfc]ves
do {o much rely upon; Aftions for the Cafe for
Words ; wherever the Words import pregnantly
fuch a Senfe, there does not need fuch an Avey-
ment.  But, I {hall {hew that in Informations and
IndiCtments this cannot be neceflary, and the
Reafon feems plain: For heie, as we have laid 1T,
and as the Truth is, we all know it, there is but
one King,and one Government; and when Words
are laid to be {poken to excite Commotions, or
Rebellions, or Infurretions, they arc but excernal
Declarations of the Mind; the Treafon that he is
charged with, that is inward, it is the Thoughts
that are Treafon. But it is true, the laying that
alone, that he did (o compafs and imagine, with-
out {fome outward Declaration, would not be good
in an Indi&ment, any move than the outward De-
claration without the inward Intention.  But the
T'realonis, thathe did imagine to raife Rebellion
and War within the Kingdom, to ftir up the Peo-
pleagainft the King, and to depofe the King, and
bring him to Death,and deprive him of his Crown
and Dignity ; and then goes the Indictment on,
and {ays, totheend that he mighteffe& this Trea-
fon, he fpoke fuch and fuch Words, which by
that new Law (that A%. Pellexfen mentioned)
will amount to Treafon inSpeaking, as well as
Writing. I fay,itis pofitively charged in the In-
dictment, that he did thus and thus fpeak to ftir
up the People to Rebellion and War againft the
King; and thencome the Words. If indeed any
collateral Words be {poken, which in theirown
Nature import not a2 Tendency to incite and ftiy
up the Peopleagaintt the King,it would be naught
with Innuendo’s; and o it would be, if there
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were twenty Averments. But I think that thisis
as ftrong an Averment as can be (what we all
know to be true) that there is but one King, and
one Government. And then he {poke the Words
ina Publick Affembly, 27¢ have had fo and fo, aud

if they would do fo awd fos which carries forcibly and

pregnantly chis Senfe, that it cannot be intended
to be {fpoken again{t any one clfe, butagainftthe
King and the Government; efpecially now after
the Verdict, when the Jury find that he did all
this to raife up the People againft the King, All
the Difcourfe isin it felf pregnantly and forcibly
tending that way.

My Lord, we arc now upon the Form of the
Indi¢tment. Put the cale there are many idle
Expreflions in it, as I may grant there are 5 yet,
if the greateft part import Trealon, Sedition, and
Rebeilion, and are laid to be done to 1ncite the
Pcople to Rebellion, and {o found by the Jury ;
then the Indi¢tment is well laid, and Judgment
muft be givenfor the King.  The firlt Wordsare
highly derogatory to the King, and mulft be un-
derttood tobe {poke of him. If the Prifoner had
thought thefe Words would not have been Trea-
fon, 1f he had demurr’d in the Cale, by that, as
the Jury find it now here, he would have confefs’d
it to have been {pokenof the King; foritis faid,
He fpoke it to the People, and he {poke it of the
Pceple of England 5 and to {ay that Popules may
mean the King of Frauce’s People, as Mr. /W allop
would have it, certainly no Man canthink thac:
For when he {peaks in Englifh, to an Euglify Au-
ditory ina Publick Affembly, That the People make
a flocking to the King, how can that King mean
the King of France? And how can the Word
People, by any Intendment, but a very foreign
and ftrange one, be mterpreted to mean that the
French People fhould come over hither, for to
be cured of the Kimng’s Evily when (as he himf{elf
fays) the French King cluims fuch a Power? No,
T hat does fix it parttcularly upon our own King.

Pray, let’s confider then, what poflibly canthe
Intendment of thefe Words be, thatfollow, #%
bave had now two wicked Kings together 2 as forthat
Objeérion of the WordZafimal, thatit means to-
gether at one time, that fure can havevery lirde
in it, itbeing to be taken according to common
underftanding in our Dialects and m Eanglyfs, 10
{ay we have had now two wicked Kings together,
cw.;cry one will underftand it, we have had them
one afteranother, becaufe we have butone King

at 2 time.

Andthen, my Lord, if the latter Words were
left out, with fubmiflton, I concetve upon the Au-
thegitics that ave in our Books, thefe Words would
have been Treafon upon the Statuteof 2 Ldw. 3.
For, my Lord, ina publick Affembly of People,
which isan unlawful Affembly,as this was,to {j.cak
fuch Wordsof the King, would be Treafon. For
put the cafe he had collected a number of armed
Men at Hounflow- Heathy and there exhorted them
to ftand together 5 that the King was a wicked
Prince, and had mifgovern’d himfelf in the Ad-
miniftration of the Government; I think that
would be Treafon within the Law. By the new
Sratute, to fay the King is a Papift, plainly 1s 2
Premunire 3 but to fay the Kingisa wicked King,
and has milgovern’d himfelt in introducing Po-
pery ; that's a fhep further than whatthe Adt makes
a Premuuire 3 for thefe are Words to flir up the
People againft the King, efpecially preached ina
publick Affernbly.

for High-Treafon.
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Then, my Lord, you'll take all thele Words
together; firft, after he had drawn away that great
Authority, and great Power thatthe God of Hea'-
ven hath given tothe King, in curing the Kings
Hvil, and declared him to bea wicked Prince, by
{uftering Popery to come under his Nofe, and that
he wastobe compared to none but wicked Ferobo-
am 3 and then,. to exhort the People to ftand to
their Principles, and he did not doubt, butthey
fhould overcome their Enemics, what can be
plainer Treafon? Forit isplain, that he didfpealk
to the People, tothe Congregation; and that can
never be underftood otherwife by the Court, nor
by the Hearers. For that Interpreration, thatthe
King fhould overcome his Enemies, itis foreign
and ridiculous, and not to be imagined by any
body, that haseither Senfe or Reafon about them.

But, my Lord, I fhall lcave all this (rhe Jury
having now found it) to thew what Precedents
we could prepare for your Lordfhip ; how thirgs
of this Naturc have been uled 1o be drawn: For
we have made, for thelittle time we had, asgood
a Secarch as we canj and I have found feveral:
And indeed, I cannotfind one otherwile, than as
this is. And for late Informations, and Indit-
ments, 1f you examine the Clerks that now are,
they’lltell you,that there isnot one otherwile : But
that if it be faid to be done withan intentro raife
Rebellion or War againft the King, or Sedition,
or the like; and thenfay, he {poke {uchand fuch
Words, thatis fufficient, But I will {hew your
Lord{hip fome ancienter Precedents, fome few
which will fhew how the Pyatice was heietofore.

Thefirtt is 3 A.8. Rot. 7. in the Indi¢tment
again{t my Lord Gizy, of High Treafon ; after
the general Charge of machinating theDeltruétion
and Death of the King, and Subverfion of the
Government 3 1t is {aid there, that Proditcrie he
did fpeak thele Words, ¢ That 10e King's Grace
¢ fhould be diiven out of 1he Realinn, and the Friice’s
“ Grace fhoutd never ficceed.  And it is not averr’d
that thele Words were fpoken of the King, and of
the Prince ; nor was there any need it thould be
averr’d ; for the Words plainly import they were
{fpoken of them, and thelaying it, that it was to
raife Sedition within the Realm, was fufficient
to make them High-Treafon.

Then the next is my Lord Cebban’s Cafe,

2 Fac. Seffione 1ma; for it is one of the grear Re-
cords that lic in the Chelt, amangit the Aivana.

But by the Book in the Office, we havea Copy
of it 5 bur there is the Record in the Chelt, and
there it is, ¢ Pofleague 12 die Funii, * ultimo pre-
rerit.  ac diverfis aliis digons (G wicibus, © tan po-
flea quam antea, diserunty, &c. (for there are o=
ther Detendants) Proditorie © there will be o good
¢ tili the King (meaning our Sovereign Lord the
King) ¢ aud all bis Cebbs (meaning the Children
of our {aid Lord the King) ¢ were quite taken a-
“ eyay, &c. 1 leave out the General Chargeof the
Machinaticn and contriving of the Death of the
King; but to the intent to effect that Treafon,
fuch Words were{poken without any Averment,
that they were fpoken de Rege. There was no
mention of the Progeny of the King before; or
that the Cubbs that were {fpoken of, were the
King’s Children ; neither would the Words Regalis
Progeniesanfwer the Englith Word Cubbs; which
was 2 Word abufively mentioned by him. But
in that Cafe it was held to be a good Indit-
ment; and Siv #alter Raleigh was condemned
ypon 1t. ,
Anotler
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Another is Williams’s Cafe; and that’s very
like our Cale in the firft Part; that is, the firft
Words infifted upon are laid pofitively to be
fpoken of King Fames, by an Innuendo. Pafch.
17. Fac. Rot. 4o.there, after the Machinans {9
intendens, €Fc. itislaid, thathefuchaDay of Sep-
tember, Proditorie devifavit a treafonable Book,
called Balaam's Afs; wherein there are {uch and
fuch Paffages applied to the King by the Innu-
endo. There isnothing faid of that, tobe {pok-
en of the King, de¢ Rege 5 but the Words of the
Book carrying their own plain Senfe and Meaning
inthem, thatthey muft beintended of the King,
and the Government, that was fufhcient to main-
tain the Indi¢tment; and he was executed. The
Innuendo’s are not material. If it can have no
other Senfe, that is enough to maintain the In-
di¢tment. ~

My Lord, in Fitzharris’s Cafe, which your
Lordfhip and all the Court remember; part of
the Libel related to the Duke of 2ork, by the
Letters D. of 1" and fometimes only called by the
Letter 7. and the King himfelfby the Letters Ch.
And the Innuendo 15, meaning our Sovereign
Lord the King; and there is nothing averred in
that Cafe, and indeed there can be nothing averr-
ed 5 forby the Import of the Thing it muft have
that Senfe.

Colonel Sidney’s Cale, my Lord, you'll find
to be the fame ;: There’s no Avermenty but the
Words of the Libel arebroughe in withan Innu-
cndo.

And you haveanother Inditment at Salop, 31
Cai. 2. One Pitt wasindited of High-Treafon,
and convicted for thele Words, ¢ If the King fhould
< hang or bauifh any of the Papifls, bis Throat fhall
¢Je cut.  This is laid in thefame Form in the In-
ditment, as wehaveit herein our Cafe. Ifyou
pleafe it may be read that he did advifate, piodi-
toricy fpeak fuch and fuch words, if rh: Aing,
meaning our Sovereign Lord the King, without
any previous Dilcourfe of the King, or faying it
was {pokende Rege, fhould hangor baifh ey of the
Papifts (quafdain perfonas sale difpofitasy &c. n-
nuendo} his Throat fhall be cut. He was convict-
ed, 1 fay, and Ithink was executed, tho’ I cannot
direftly tell that : But this 1s the Record of his
Convictton.

So I take it, it is, with Submiffion, that the
Precedents go all along, both in Criminals that
are not Capitals, in Indiétments, and Infcrma-
tions ; and alfo in IndiGtments for High-Trea-
fon. The charging the Words to be {poken to
flir up Sedition and Rebellion within the King-
dom, without the help of any Averment what-
foever, is fufficient; that 1s a ftrong Implication
that they are {poken of the King and Govern-
ment.

And, my Lord, as to thefe Words they could
not be laid otherwile, than they are in this In-
di€tment ; for this is all that the Perfonsthat are
the Witnefles {worc wasfpoken.  Your Lordfhip
remembers it, it was fo, when they were here, they
could fwear no more. So that to have averred
that he {poke to them de Rege (& Gubernatione,
would have put a Proof upon us, that our Wit~
nefles would not have comeup to.  We muit have
proved a Difcourfe of the King and Government,
and a {wearing of the Words would not have been
a Proof of that, The Jury has found that this
was done to ftir up Sedition, and to levy war;
therefore, I conceive, according to the conftant

courfe of the Precedents, there is no need of any
Averment ; but the words are well laid, and well
proved, and he well convited.

To fay, that Enemies is a very general word,
and that we have Enemies of all forts, and chat
therefore a bare Innuendo cannot make it mean
onc more than another, is odd in this Cafe: For
I would fain have any Man affign me what fort of
Enemics he could be thought to mean, in fucha
Difcourle; he could not mean {piritual Enemies ;
becaufe the Infiruments that they were to be de-
{troyed with,were carnal Weapons,broken Pitch-
ers, anda Stone ina Sling.  Thefe are net fit for
overcoming {piritual Enemies; but they muftbe
{uch Enemies, as can be deftroyed by fuch Inftru-
ments, Carnal Enemics, thataretobe vanquithed
byoutward orce.  And then what Enemies can
{fucha publick, unlawful Affembly have, butthe
Government? All thatare of their own Side and
Party are none of their Enemies. And it can-
not be taken diftriburtively, thatevery particular
Man has his Enemy, that’s aforeign Underftand-
ing: But when he fpoke to the Congregation in
a Conventicle, that they fhonld overcoine their Eie-
miesy being fo unlawfully affembled, that muft be
the Government. And had he not told you before,
who were the Enemies thathe plainly meant? He
had faid, that the King was 2 wicked Man ; and
according as he repreflented him, an Enemy to
God and Man by introducing Popery into the
Kingdom. And you are to confider the T'ime
when, and the Place where thefe Words were
{fpoken. We know that in thefe Conventicles
it has been the conftant Cry, that we thould
be all over-run with Popery, and the like:
And therefore, that is confiderable in the
Cafe.

My Lord, I make a great Difference between
words {poken in private, and words {poken in a
great and large Affembly. It is the fame
Thing as if 1t had been fpoken at the Head of an
Army ; efpecially when People meet contrary
to the Laws of the Land in Defiance of the Go-
vernment, and gather together in f{uch great
Multitudes; and have fuch Difcourfes and O-
pinions broached amongft them. I cannot fee
truly, how itis poflible to have been better laid,
bewng iworn directly as it is laid 5 and cfpeci-
ally being found to be all fpoken to difturb the
Government, and toraife Sedition and Rebellion.
Theretore I muft fubmit it to your Lordfhip ;
and pray your Judgment againft the Prifoner for
the King.

Mr. Sol. Gen. My Lord, I beg leave to add
one Word onthefame Side, That which ] fhall
apply my felf to, is to fhew that this is a very
gocd Inditment, in the Form of the Indié-
ment, and that upon this Matter which the
Prifoner is proceeded againft 5 for it could not
be better,

My Lord, the Faét charged upon the Prifo-
ner isas Mr. Attorney has opened. Thefe Words
were {poken in a Conventicle, The People make
a fiocking to the King 10 cuve the Kin's Evil, wwhich
be canpot do, &c. Thele are the Words upon
which the Prifoner was committed: Thefe are
the Words upon which he is procecded againft;
and thele are the Words which have been found
againit him. And, my Lord, more Words than
thefe are not alledged to be fpoken by the Pri-
foner, nor proved to be fpoken by him at his
Trial upon this Indictment,  Therefore, if thefe

Words
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Words are High-Treafon, this is.a- good Indiét-
ment in Subftance, if it prove {o too in Form.
And whether thefe Words are not themfielves
Treafon, I fhall not now fpeak, but fhall only

oo to fhew, as I faid, that it is a good Indittment.

in Point of Form. For thefe Words are his Crime,.
as fpoken in that Conventicle ; and the only
Crime of which he was accufed, and of which he
is found guilty.

Now, my Lord, letusfec how the IndiCtment
is, He is charged with compafling, imagining,
and intending to raifc Rebellion, and levy War
in the Kingdom, and to depole the King ; and to
bring the King to Deftruction : Thatisthe Charge
of High-Treafon, inthe Kind of it. Now, as
that is the Charge, it is of abfolute Neceflity to
alledge an Overt- Acty which muft be proved too;
and if there be not an Overt-Aét, the Indiftment
is naught. Well then, the Treafon is compafiing
the Death of the King, and intending to raife Se-
dition, and levy War. What'is the Overt-Alk
charged upon him? Why, to bring {uch his
wicked Purpofes to pafs, he did traiterouily
fpeak, publith, and wwer [the Words of the ALt
of Parltament, in 13 Car.2.] in an unlawful Af-
{emblv, in the Prefence of divers of the King’s
Subjetts, thefe Words that I repeated before to
your Lordfhip.

Now, my Lord, I ask ; are thefe Words Trea-
fon in themfelves, or are they not? If they are
Treaton of themfelves, then the Indiftment is
cerrainly good in Form, without faying, that he
{poke the Words of the King, or of the People of
Enaland, Subjets of the King. For either they
do import that of themfelves, or they do not.
If they do import it of themielves, the faying
that he did {peak them of the King, and of the
People, would have been impertinent and idle,
becaufe 1t is a thing manifeftly plain of it {clt,
If they do not import this of themlelves; then
had ic been charged, that they were {poken of the
King and of the People, this muft have been
proved,

To go on then, my Lord: If it muft have
been proved, it muft have been proved cither by
the Words themlelves, or by fomething clle. If
it were to be proved by the Words themlfelves;
why then itreturns to the old Quettion, and we
need not alledge it. If it werc to be proved by
fomething elfe, then the Faule Is not in the In-
dictment, but it muft be want of other Matter
than what our Witnefles would prove; which, I
am f{ure, would have been a very great Fault 1n
us to have drawn upon our felves. But if the
1V ords import of themfelves the Meaning to be of
the King, and of the People of Englaud; then it
is plain they make the Treafon of themielves, and
therc requires ne Averment.

As now, for Inftance, my Lord, to change the
Words a little, to illuftrate the Cafe; asfuppoleit
had been charged in the Indiftment, that to bring
his wicked Purpoles forth toeffedt, he did {peak
thefe Words in fuchan Affembly, Procure to yous
felves Armsy and iake your felves ready by fuch a
Day, aind go 1o Whitehall, aud kill the Kiug
would any Man have faid here, that it was necei-
fary that we fhould fay in the Inditment that he
divit de Populoy el de Rere, to and fo? No cer-
tainly, it is not ncceflary, becaufe the Words
plainly import their own Meaning,

So here inthis Cafe; if the Words themfelves
neceffarily import to be fpoken of the king, it
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is as impertinent here to-fay, dixit de-Rege, divit de.
Popule,as inthat Cafe ; becanfe it is no more than.
what they neceflarily and naturallyimportof thems-
{elves: Which thews that this Averment, that they
would have,, is abfolutely immaterial ; and, if it
had been charged, would have required {fome:
other Proof than the Words themfelves. And{o-
the Fault cannot be, as they would alledge, in the.
Form of the Indi¢tment; but in the Subftance of
the W-ords, that they do not import in themfelves.
{uch a Meaning, And therefore,[ think,with Sub-
miffion, 1 have maintained the Form of this In-
di€tment, beyond 2ll Contradition; and, not-
withftanding all their Objetions, itisa very gﬂé_d,
Form without the Words dixit d¢ Rege, el de
Populo. |

As Mr, Artorney faid, itis neceflary, my Lord,
in Actions on the Cafe for Slander, to aver, dixit
de querente, becaufe he muft afcertain the Perfon
of whom the Words are fpoken, to be the very
Plaintiff; for there may be divers of the fame
IName: And you muft always, upon a Record,
afcertain the Perfon, to entitle the Plaintiff to the
Acion: But where Words are pregnant, and full
of them(elves, there needs no Avermentin{uch a
Cafe ; which, without {uch Pregnancy would be
neceflary, and, if not done, the Aétion would
fail. As 1o that Cafe that was cited by Mr, At-
torney of Sir Miles Fleetwood 5 if it had been thac
the Words were, Sir Ailes Flectwood bas deceived
the King, it would not have born an Action, un-
lefs it had been averred to have been {poken of
him as of cozening the King in his Office: Be-
caule generally to fay a Man has cozened the King,
will noc bearan Altion, it1s{c loofe. Bur, when
he fays, Mr. Deceiver ; the Ironicalnels of that
{hall notexcufe him, but rather demonftrate both
who, and what hemeant; that it fhall be applied
to him, as doingitin his Office. And, being fo,
it muft ncceflarily be underftood tobe a very great
Slunder; and then it ncedsno Averment. So fays
the Book. ' -

So that wherec Words are plain and full, even
in an Action on the Cale, there requires no Aver-
ment: But in Inditments, they being for Of-
fences aganft the Government, the very ancient
Forms ufed will govern the Cale, as well as the
Reafon and Nature of thething; that noone can
be meant, by fuch fort of Words, but the King
and the Goverament: And, for thatl rely upon
the Precedents that have been cited, that the
Forms were always thus. The Precedents, with
humble fubmiffion, where the Overt-Aét laid n
the IndiGtment, isby Words fpoken, thatitis faid,
dixit de Domino Rege, &c. there is not one that
does ever carry it {o, but the Ferms are conftant-
ly in the fame Manner with this that is now be-
fore your Lordfhip, without fuch Averment, as
carrying plain Surplufage, to aver that which the
Words neceflarily import.

To fay, my Lord, in this Cafe, as we hear It
objected on the other Side, That thele Forms
pafled fub Silentio, and no fuch Objeétion was
ever made, Ifay, thatis no Objeétion 1o our In-
di@ment; for the Argument [ure turns the other
way ; becaufe the Forms have been conftantly in
this Manner that ours is, therefore it is afhgned,
that what they offer, is no Objection at all; for,
doubtlefs, in fo long a tra&t of Time, when {o
many learned Men fat on the Bench, and fo ma-
ny learned of the King’s Counfel attended the

King’s Courts, and fo many Perfons have been
indicted,
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indicted,tried,and fuffered upon fuch Indiétments,
who would have faved their Lives, no doubt, if
they could, by making fuch Advantage of fuch
an Exception; thatisaftrong Argument, that1t
was never thought an Exception. So that, ‘be-
fides the Realon of the thing, the Precedents
are all with us, which hath always been accoun-
ted a good Argument.

My Lord, a great many of us remember the
Indi&tments of latter Times; particularly that of
Colonel Sidney : Tho’ there 1sanother Overt-Act
1aid in that Indi¢tment too, yet thatisnothing to
this Cafe. Ifthere be butone Overt~-Act laidin the
Indi&ment, it mult be proved by two Witnefies;
but if there be feveral Overt-Aéls laid in the In-
dictment, and one is proved by one Witnefs, and
the other by ancther Witnels, that isfufficient to
maintain the Indiftment. In Mr. Sidney’s Cale
there was to one Faft but one Witnels; and
therefore it was neceflary to lay anotherOvert-Ach,
which was proved by other Witneflfes. And one
Overt- At comes to this point that’s now in Que-
{tion before your Lordfhip. It is in this Form
direftly, without any Averment that the Words
were (pole or writtende Rege or de Regimine, but
that the Book contained foand fo: Andthe Thing
it {elf fpeaks it felf of whom it was meant. Ifthere-
fore the Wordsinthat Cale, being proved, were
neceffarily to be applied to the Government of
Eugland, there nced no Averment: Nomoredocs
there here,

My Lord, not totrouble your Lordthip further
in {oplaina Cafe, the Precedents being thus, and
1cbeing kuown to bethe conftant Praticein point
of f'orm, I would fain know what they would have
had us done.  The Witnefles {wear thele are the
Words, and there are nomore, how then can we
frame a bevicr Indictment, than upon the Words
that they {wear were {poken? My Lord, we pray
your Judgment for the King.

- L.C.¥. Well, have you done on both Sides ?

Ay Ao ey, Yes, my Lord.

L. C. ¥ Truly formy part, I think thisisa
Cafe of great Confequence on the one fide, and
on the other. 1 hearit’s faid thercare abundance of
Precedentsinthe Cule,{fome have been mentioned,
and it is neceflury we thould look upon thele Pre-
cedents, before we deliver any abfolute Opinion.,
Buz, truly I muil fay, Mr, Attorney’s Precedents
have with we very little wergnt.  And, I muft
differ from Mr.Atrorney inanother Thing: Forit
in cale the laft Words were out of the Cule,of faid-
in7 to thelr Priaciplecy and evercoining their Lies
si25, do you think, that becanfe 1t 1s faid in the
fore part of the IndiCtinent, that he intended the
Dcath of the King, and to raife Rebellion, and
therefore faid, there were two wicked Kings, who
fufered Popciy uader their Nofes, and were to be
likened to “ferodoam 5 that that would be a good
Indi&ment for High-Treafon? Thenit were plain
the At of Parliament, 13 Cs#. 2. was made to
no Purpofe. [or tho’ I doubt not 1n the lealt,
words may bzan Overe-Aét of High-Treafon, in
compafling the Death of the King, upon the
Stat. of 2§ Edw. 3. 1 make no Dihiculty in the
World of that: So was my Lord Codhain’s Cale,
and fo weie the Cafes in Harvy the Eighth’s Time,
¢ [Fe will diive the King ont of Englind, or any
thing ot that Narure : I fay, that would be an
Overt- A& {ufricient to bring a Man within the
Cempafs of the Statute of 25 Edw. 3. becaufe

thole areexprels words tending to the Deathand

Deftruction of the King,thedepofing him and de-
priving him ; dnd they callhim the King. But,
if a Man comes and fays, That{uch a one witha
Purpofeand Intent to deftroy the King, faid thefe
wordsy That the Kiug could iot cure the King's Evil 3
that’s not fuch an Overt-Aét, as to make good
an Indittment of High-Treafon.” And 1o fay,
that the King introduces Popery under his
Nofe into the Kingdom; why its a very
high" Crime, but it is prefcribed by the A&t of
Parltament to be profecuted only as a Mifde-
meanour, and punithed by Premuuire. 1f you
look into that Statute,you will find which way the
words fhall have a Tendency, that areto convidt
a Manof Treafony thacis, that tend to the Im-
prifonment, bodily Harm, Death, or Deftruéti-
on of the King, or raifing Iofurreétion, and Re-
bellion ; or levying War within the Kingdom,
thatis High-Treafon. Butwords, thatdonotne-
ceflarily tend to any fuch thing ; as to fay the
King is a Papift, introduces Popery, is Popifbly
affetted, Phrafes that fome People delight in;
that hasa peculiar Punithmentappointed to it by
this A¢t.  And this is ail taken care of, to thew
the Judges how they fhould procced, being care-
ful of leaving it Inofe, in fo greara Cafeas High-
Treafon. And the Parliament feems to be the
more careful init, becaufe they make the treafon-
able words fuch an offence, during the King's
Life only. Now, as Mr.Solicitor putsthe Cafe
by way of Illuftration in other words; Imake no
dithculty, but to bid Men prepare Arms, and go
to /#hitehally and kill the King, would be rank
downright Treafon. Would any Man in the
World doubt to aver, that that were an Overie
A&t? No man living would. But if I will fay,
that to compafs and imagine the King's Death,
he bid them rife up and go to 77 hireball, amd
they fhould overcome their Enemies, does that
import the King ? There’s no neceflity of that.
The King cannot befaid to bean Enemy, uniefs
1t be plamnly deciared by the Party himfelf who
he meant.  And then to fay, How could it be
made better? No doubt of it, it might eafily
be made better, if it had been confidered of.
For if you had come and averred, thatr thefe
Words were fpoken concerning the King, and
the People of Eunglaind, certainly it would have
made it more certain, I don’t bind my [elf now
in my Opinion, by what I now tell you; but I
am only breaking the Matter. If you had faid,
that he faid, If we will ftand to our Principles,
we fhall deftroy them, I think it had made the
Cafz {tronger ten times; but you have not {o
done. Indced, I am not fo fond in my Imagina-
tion, as the Counfel for the Prifloner feem to be
That we bave lbud two wicked Kings togethery who
bawe fuffered Popcry to come under their Nofes 5 that
tiherefore we muft run it up to King Etbelbeit,
and I don’t know who; no, thatplainly, incom-
mon Euglifh {peaking, means two Kings fuc-
ceflively ; and it muft be made a ftrange, forced
Conftruction, if we thould interpret it, that he
did not fpeak thefe Words of the late blefled
Martyr, and his prefent Majefty. And becaule
LEuemies 15 in the Plural Number, thercfore to
make 1t Nonfenfe, becaufe one is deftroyed, if
the words had been well laid, as they might,
therefore it could have no relation to him that
was left, 1 fay, would make a firange forced
Conftruction. That might be well enough, if
the words had been properly laid, But when

you
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you come to fpcak of Enemies, innuendo the
King and his Subjects? how can that poflibly be?
For you had talked of no body before that they
are faid to have a Dilpleafure to; and therefor:,
without faying that the King is an Enemy, to
fay, Staid to your Principlesy and jou fhall defiroy
your Enemies, innuendo, The King, 1s, 1 doubr,
to ftretch it a little too far. But, whereas i have
put the words, how I think they fhould have been
laid ; fays Mr. Solicitor, the Truth is, they were
not fo fpoken,as you would have them laid ; but
they are laid, as they were fpoken, and as they
were {worn; and that’sa Point of Fa& 1o be loft
to the Jury, whether they aimed at the King and
Government, or not. 1o you think that an
Anfwer? for it would be the fame Arpument in
an ACtionof the Cale tor Woids: Whire it’s
plain it muft be dikiz de querente, you do {o, and
fo. My Declaration mult aver it, and [ muft
prove it too. If Ido not fay it, cho’ I prove it
that won’t maintain the Action; if | do fay ir,
and not prove it, it will not maintain the Decla-
ration; all’s naught: and wh.t is there more in
this Cafc? If you had faid it, that would havedi-
rected the Jury plainly, upon finding the words
as laid in the Indiétmert, to have found what was
the Intention of the Party by thele words. Thelc
are things (I muft confefs; that wonderfully
weigh with me. Itisina Cale ofa capital Offence,
where the Life of a Man is concerned. It the
Precedents have all gone {o, th. re is fome weight
in that: But if the Precedents be only {uch, as
you have {poken of, Words directly teiling who
is meant, they have no manner o! likenels to the
Words in this Inditmenr, becaufe there they
could never import any thing elie.

In the next place, I am ftumbled at another
thing, Mr Attorney, and that is, the difference
of the Perfons in onc part of the Words, and
t’other. You have begun in the firft Perfon Plu-
ral, e bave bad two wicked Kings together, and as
the Latin Words are, Nos hbabuimus inc duos
jniquos Reges fufimul, but atterwards you fay, and
if they, Ilpfiy will thand o their Priuciples, be did
not doubt but they fhould overcome their Enemies.
It had been beft to have laid them, as (certainly
in common underftanding) they muft be believed
to be fpoken, [f you or we <wil: fand to our Prin-
ciples 3 and then the very Innuendo would have
been more fenfible and applicable.

My, Sol. Gezn. But, my Lord, it was {worn fo
by the Witnefles, thac he faid, If they.

L. C.¥. The words fay he preached, W% bave
bhad, that is he, and the Congregation affembled,
and thenitis atterwards turned to they. Imake no
difficulty in the World, but that we bave had two
wicked Kings togetber,wasintended of the late King
and this; and if it had been alledged, that aftey-
wards he had faid, #7e fhall oveicome thein, and a
Jury had found that thefe words were {poken with
fuch an Intention, as is laid in the Indiétment, it
would have been Treafon. Butboth in Grammar
and Reafon, when you come to fay, and fiipfi, {Je.
pray,to whom fhould that relate 2 What's the Eig-
lifh of ipfi 2 Is it awe or they? If 1t be they, in the
third Perfon, there are no third Perfons fpoken of,
but the two Kings, and they are the laft Antece-
dent, For my part, it does {tumble me, it sa thing
of great Confideration. If{peak not, as! faid, to
bind my felf in Opinion, but I think, if ye had put
the word Nos inftead of Ipff, it had come ncaver
to the Underftanding of Mcn, both in Grammar
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and Senfe. For I exclude my felf, and them I (peak
to, if I put it in the third Perfon, and your Innu-
endo (I {sid) can no way help it.

M. dit.Gen. Truly, my Lord, Idid not think
that that did reft upon your Lordthip at all, as
any Obieltion.

L.C. 7. Ivdoces reft, I affure you, Mr, Attor~
ney.

M. Sol. Gen. If we had done otherwife, we
{hould not have laid it as the Truth is, and the
Latin does not alter the Cale, for the word {poken
was 7bey.

L.C.7. Ay, but certainly he faid (no doubt)
You or Wey if you will fand to your Principles, it’s
Nonfenle clfe,

Mr. §ol. Gen. My Lord, 1 take that to be well
enough, for here are three Sentences. The firft is,
That the People make a flocking to the King, &c. Ouod
Populus, &c. The next is, Quod nos babuimus, &e.
And then the third is, Quod i ipfi. Now Quod go-
verns the particular Sentence, and it being a par-
ticular Sentence by it felfy with humble Submif-
fion, it is good in Grammar, and in Senfe too,

L.C. 7. Suppofe you were to {peak it in Enga
lift. Mr. Solicitor, fuppofe you were to fpeak i,
Now we bave bad two wicked Kings togethery who
bave fuffered Popery to come in under their Nofes
(meaning the late King and this) there perhaps
the Innuendo is {nfible, and, no doubt of it, then
e muft mean them: Butto fay, If they will fland
10 their Principles, they fhall overcome their Enemnies,
pray to whom does that zbey 1elate?

Mr. Sol. Gen. My Lord, with humble Submif-
fion, you put the Cafe of an entire Speech, made
in the Perlon of the Preacher, and the Congrega-
tion,and as the Words were {pokenall ato..e time.
I would make itan entire Speech teo, butit feems
to be feveral Sentences, and therefore that differs
the Cafe. For taking it that thefe are three diftinét
Sentences, they might be {poken in a feveral man-
ner by varying the Perfon, and {o they were fworn.
And fuppofc he hud only {poke the lait Words, an
Inditment for this in the third Perfon had been
a good IndiCtment: And ifit had been charged
inthat Cale, Quod dixit £ afferuit, quod fiipfi, &c.
and then inEvidence,come and prove thele Words,
would not that have been good?

L. C 7. Trulv, I think, Mr. Soficitory if the In-
di€tment for thefe Jalt Words alone had been in
the third Perfon, it is a Queltion whether that
might have been a good Indiétment, if you had
come in Evidence, and proved, that he had faid of
the King and Government, /fjou will ffaitd te your
Principles, you fbail overcome your Enemies. Tho’ [
deliver no abfolute Opinion of that, hecaule there
ought (I think) to have becn an Averment, that
they were {poken of the King, and the People.

Mr. Sol. Gen. In an enttre Speech (my Lord)
there the Relative muft be applied to the laft An-
tecedent, according to Grammar,

L.C.F. And I think it mult be taken to be
an entire Speech, and you lay it in the Indiét-
ment to be {o, and then the Relative muft go to
the laft Antecedent, or elle Dr. Busby (that fo
long ruled in Weftminfler-School) taught me quite
wrong, and who had tried moft of the Grammars
extant, and uled to lay down that as a pofitive
Rule in Grammar, that the Relative muft refer
to the next Antecedent.

Mr: Juff. Withius. Mr. Solicitory if you make
it {everal Specches, then it's ten times worfe, for
then the latcer Part 1s fo uncertain, without an A-

6 U verment
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verment of whom the Words were fpoken, that
fure it can never be made good.

Mr. Sol. Gen. Suppole it had been Ulterius dixit,
would that have made it a diftinét Sentence? If
it would, our Proof it may be was, that it was
an entire Speech, but yet confifting of feveral Sen-
tences, and muft have the common underftand-
ing, as to their relation one to another.

My, Att, Gea. This Objeétion of guod ipfi, &e.
was not moved by the Prifoner at the Bar, and
therefore we did not expeét to fpeak to it.

L. C. 7. It is ftarted here now by the Counfel.
And it is a2 Qucftion truly with me, whether
this can be any way {enfibly applied, as you would
have 1. Surely the Innuendo can never make it

ood. '
5 My, Att.Gen. My Lord, 1 fay fling all the In-
nuendo’s out of Doors, the Words in themlelves
will do it.

L. C. . Why then we muft {ce whether itbe a
good Indi¢tment in point of Form, or rather in
point of Subftance, as you have laid thefe Words,
without faying they were {poken de Rege. Itisa
Queftion of great Weight and Concernment, both
to the King, and to the Prifoner, and thercfore we
muft take good time to confider of ir, before we
deliver a fertled Opinion. But, Mr. Solicitor, you
very well remember that §aley’s Cafe was otherwife.
For, tho’ the Words were, the King of Esugland is
a Tyrant, &c. yet there it is faid, and expreily a-
verred, that he fpoke the Words de Rege.

Myr. Adit. Gen. Could Colonel Sidicy have mov-
ed in Arreft of Judgment this, that the Prifoner
now flarts? No, he could not fure. He might
have moved for a new Trial——r

L.C. ¥. Certainly (Mr. Aitorizy General) that
Cale comes not up to this. Where the Words
import in themfelves that the King is meant, or
any way circumftantizlly, it does neceffarily im-
ply they could be meant ofno onc clle, and that
would be good without the Averment. Which
was the Cale of Colonel Sidney, where the Mat-
ter declared in the Libel was plainly down-right
relating to the Government, that if be did fo aid
[0 be-muft reaounce bis Crowen, and the like. How
can that be applicd to any but the King? 7he
People of England have committed the Kiagdom to
his Power, &c. Why, how can it be interpreted
that any Body elfe is meant?

Mr. Att. Gen. When will your Lordfhip pleafe
to give Judgment?

L. C. 7. Mr. dttorueyy we will confider of it. It
is ufual, in Cafes of lefs Difhiculty than this,to take
time of Confideration. I do not fay, but thatlook-
ing upon the Precedents, perhaps I may alter my
Opinion, and therefore do not {peak this to bind
my {tlf: But we will confider of it.

Mr. A1t.Gen. 1 look upon it that the Govern-
ment is greatly concerned mn this Matter, more
than ten luch as the Prifoner at the Bar.

L. C. . ltis true, Mr, dttorucy, the Govern-
mentis greatly concerned,and thePrifoner s great-
ly concerned, for his All is at Stake, I dofaya

ood Indi@&ment might bave been made, [ am furc.

M. Sol, Gea. This 1sthe beft we could make,
for we had no Proofto make out any Averment,
becaufe thefe were all the Words he faid.

My. At Gen. After the Jury have tound the
Wordsas laid in the Indiétment, was 1teverasked
of a Jury, Thefe W ords were fpoken of the King, or
2bey were noty but you have not faid that they aie
fookenof the King, for it is not laid iz the Lidiéivent ?
Would that ever vitiate the Verdict?

L. C. ¥. Mr. Solicitor, pray, would you have
us give Judgment, that the Jury could not find
that the Words were fpoken of the King ?

. Mr. Pollexfen. The Jury have not found that
they were fpoken of the King, for thereis no {uch
thing averred.

Mr. 4it. Gen. Nor they have not found them
to be not {poken of the King. But they have found
them to be {poken to ftir up Sedition.

M. Solicitor. We are never bound by Law to
aver that, that we cannot prove, And therefore
I put all upon that Difeinma; Either the Words
import of themfelves to be fpoken of the King,
or they do not. If they do not, if we had faid,
aixit de Doming Rege, it muft have been proved
and that would have been to have left it to the
Jury whom he did mean, And if they be not
{elf-evident, Gnd foibid the Jury fhall be char-
ged to find out fuch a Meaning, but if they are
felf-evident, they need no Averment.

Myr. jufs. Holloway. T'ruly, we think it may be
good ividence to a Jury, and itis every Day done
in Cafes of Aétions for Words. Tt is left to the
Jury to conlider whether he meant the Plaintiff,
Jobn a-Stilesy or any other: And the Evidence
is helped by this, or that circumftance, where
the Words do not naturally import ir.

M. Fuft. Waleot. 1 do think that the Aver-
ment that thefe Words were {poken of the King,
is 2 Pomnt of Faft that ought to be averred, and
proved. Might not the Jury in this Cale have
found that they were not {poken of the King? If
they had found thar, why, they would have ac-
quitted him, if they had found they were, and you
had not alledged it, why then they had found
more than the Indictment would lead them to.

L. C. 7. Well, this is only by way of Difcourfe,
not that we bind our felves by our prefent Opini-
on. We muft look upon it. We will not give our
Judgment fuddenly in a Cafe of this Nature.

Mr. North. Will your Lerdfhip pleafe to fpare
me onc Word?

L.C. f. Ay, Sir, let every Man be heard, in
God’s Name,

- M. Noizh. My Lord, as to this Objection, gusd

ipfe relates to the two wicked Kings fpoken of

juft betore, that cannot be : For you take notice

that thele Words of the two wicked Kings relate
to the late King, and to the prefent, as the Indié-
ment fays. One of the Kings is dead, fo that you
cannot underftand itto be of thetwo Kings, that
fhould overcome their Enemies, and therefore it
mult be the People. This Poprius being a Noun
of Multitude, and taken in the Plural Number,
Ipfi will very well relate to it,

L.C. 7. Mr. Noyth, the Argument turns both
Ways upon that, and certainly he did not exprels
him{elfafter that rate. Itis (o loofe a hung-toge-
ther Indiétment, as truly I have {carce feen. For
my Part, | would know how it come to pafs, that
we fhould not have as much Certainty 1n Indid-
ments, as we have in Aétions upon the Cafe ?

My. Att. Gea, My Lord, there muit be Cer-
tainty 1 all Cafes, and we think thore is Cer-
tainty enough in this for your Lordfhip to give
Judgment upon,

Lord Ch. Fufe. Mr. Attorncy, 1 believe if you
{atin our Places you weuld not think fo.  Ailour
Boois require greater Certainties in IndiGtments,
thin in Aétions on the Cafe: Nay, in Caufes of
this Nature,we arc bound by our Law Books, ro
be of Countel for the Prifoncr, which we sre not

11
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in Civil Caufes,where the Prifoner may choofe his
own Counfel. And we have not one At of Par-
lrament to help the defeét of forming Indictments,
as we have in Civil Actions, but ftillinall the Sta-
tutes made in Feofails, thereisan Exception of ca-
pital Offences, to thew that our Ancettors would
not help Uncertainties or Infufhiciencies in Form,
where the Life of a Man was concerned. T'his eeins
to carry a great Confideration wirth ir.

Mr. Art. Gen. My Lord, 1 was very willing
and defirous your Lordfhip thould affign the Pri-
{oner this learned Counfel, becuule we d«d {uppofe
they would have produced {ome Precedents of a
better Form thanthis: But they have cited none.

L. C.%}. And you have cited never {uch a
Cale as this, Mr. Attorrey. And 1f we can find
n» other hike Cafe, we muft be govained by the
Reafon of the thing.

Mr. Att. Gen. My Lord, we hope you will
expedite it, for the fake ot the Government,

L.C. }. Certain'y, | think it ts ve.y ur.certain
who are meant by Eneiniesy it may be Mr. Solicitor,
Mer. Attorieyy it may be the Court, nobody knows
who it is : Forevery body knows, 1hat to Preach-
ers in Conventicles, und to thofe that meet there,
the Judges, and all that are for the Suppart of the
Laws, may be reckoned to them as Kuemies. But
whenitis {founcertain who are meant, how can we
fupply it by fuch anInniendo ? That there might
have been a good Indictmenr framed upon {uch
Words as thele,as he inall Probabiiity fpoke th- m,
and he juftly found guiley, isno Quettion with me
atall. And (as I faid the other Day, for the fake
of the Auditory) if he be guilty of fpeaking fuch
Words, and of T'realon in fpeaking them; what
will they be gutlty ofthat were prefent, and heard
the Words fpoken ? Thev may thank God, that
we have a gracious King, that does not take al}
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the Advantages the Law gives him againft thofe
that break his Laws, .

Mr. Sol. Gen. My Lord, your Lordthip was
pieafed to mention Sraley’s Cafe to me  As 1 do
remember it, it is not as your Lordthip fays :
But it 15, That hey to perfect bis wicked Treafon
(Jreaking of the King) faid [0 and fo. Now, if an
Averme.t be neceflary, this is 2 naughty Aver-
ment ; for 1t 1s not pofitively averred that he did
{peak of the King,

L. C. . Well, we will look uponit. And I
would ask you, Mr, Solicitor, W hether if he faid
(as 1t is mott likely he did) 1f you will fand to
your Principles; and you put in fi ipfi, whether
that would be good ?

M. Sol. Gen. My Lord, we put it in as the
W itnefles {wore 1t.

L. G. 7. They did fwear the words according
to their Apprehenfion; but, no doubt of i, 1n
common Ferm he muft {peak them as I fay,

Mr. Att. Gen. They Iwore the words fo; and
we could Jay them no otherwife,

L. C.7. Well; Mr. Attorney, will you move
any thing ¢

AMr. A, Gen. No, my Lord.

L. C.7. Then we will confider of it. And
take you back the Prifonei ; and you fhall have
a Ruic of Court to bring him, when the Court
is ready for Judgment,

Then the Prifoner was carried back to the King’s
Bench s and no Fudgment was given that Term
But the next Term My Rofewell pleaded the King’s
Pardou ® at the Bay of the Court of King's-Bench ;
aid was difcharged.

* See the Pardon in the Appendix.
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CXXXI. The Trial of TosEpH Haves * ar the King’s-
Bench for High-Ireafon, 1n correfponding with Sir T ho-
mas Armftrong, an Outlaw for High-Treafon. Nov. 21,

1684. Mich. 36 Car. 1L

2IfEE R, Hayes was brought by Habeas Cor-

-

% pus, upon the 3d of Novewmber, 1634,

ey
[}
1

Richard Burden,
Fron George,
Fobn Steventon,

Siv Thoms Grifith,
Richard Eliis,
Thomas Langham,

13 raigned upon an IndiCtment, to this Heunry Whifiler, Robert 77 atkins,
T Efed, viz. Nicholas Smith, George Twine,
That be being ¢ falfe Traitor againft the King, Thomas Soper, 7homas Shost,

&c. the 31 of Augutt, in the 35th Year of the Thomas Paffenger, Robert Townfhend,
King, knowing §ir Thomas Armitrong 2o bave Henry Minchard, Tues Bufb,
confpived the death of the King, and to bave fled for  Peter Fones, Foalter Muflers,
the fame, did traiteroufly velieve, comforty and main- William Crowceh, Thomas Larkham,
taiin bimy and for bis Relief and Maintenance, did Peter Devet, Edward Cooke,

Wiilian Fafhion,
Fohn Flowerdew,
Jobu Greene,

fobhn Grice,

Henry Lodes,
William Fownes,
Charles Gregory,
William Peele,

pay the Sum of 150 1. againft the duty of his Alles

giance, &c. To this he pleaded Noz Guilty.
Upon the 21t of November, 1684, He was

brougt to Trial, before the Lord Chief Juftice

feffreys, Judge Holloway, Judge Withins, and Richard IVeedon, Charles Fowler, and
Judge Zalcot ;5 and the Jury being called, he Thomas Pory, Fames Smith.

challenged the following Perfons, Thomas Pierceboufe,

* Burn, Hift, of his own times, Vol. 1. p. rgg.
Vor. IIL.

In all 35.
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The Jary fword, were

Samuel Sheppard, Eduiard Piggot;
Diiiiel Allén, Thomas Brailesford,
Rowland Platt, Edwayd Checke,
Adari Bellariy, Ldward Underwood,

Robert Maflers, and

Daniél Tentpleman,
Williasm W arren,

William D:wart,

Then, the Inditment being read, Mr. Dol-
ben as Counfe]l for the King, opened it to the

Jury.
Mr. Attorney General *. After
* Sir Rebert Sawyer. O Thoiitds Ariifirong had fled,
the Prifoner reiieved, and aided
him with Morzey, and that, after he was indifted,
and lued totlie Lxigeat 5 befides, a Proclamation
followed upon his flight, which was a fufhicient
riotice to ali the King's Subjeéts. Sir Thomnas went
by the Name of Frary Laurence, beyond Seas
by that Name the Prifoner held a Correfpondence
with him, and fent him a Letter, dated the 21t
of .Zurufl, and tells him, he had {ent him a Bill
of Z¥cijanne, for 16y /. drawn upon his Brother,
Ifrael Hayes, who was acquainted with Sir The-
mas.

If it were not for thefe receiving and nou-
fifhing of Traitors, they would not jurk at Am-
ferdain, as they do. The Letter was taken
about Sir Thomas, and we f(hall prove it is the
Prifoner’s Hand-writing, and thae Sir Thomas 1e-
ceived the Mo:ey. +

I hope, you will take care, by conviting this
Gentleman, to ftop the Fountain, swhich iffues
{o much Supply to thele Traitors, who lurk a-
broad.

Mr. Hayes then afhrmed, that he never knew
Sir Thomas in his life,

Then, the IndiCtment againlt Sir Thomas was
read, which was tound the 12th of Fufy, and
Mr, Glover proved a Copy of the King’s Pro-
clamation againlt Sir Thomas, dated the 28th of
Fune, 1683.

Yheny Ezekiel Locris was fworn, and teltifi-
ed, that inAduzufly 1683, he was at Cleve in Ger-
siany, with the Lord Giey, who went by the
name of Thomas //olty and Sir 7. 4 came thither,
by the Name of Mr. Aeiry Lanreace, and thewed
him a Bill of Exchauge, from Eugland, upon
Mr. Ifrael Hayes wm Amflerdaiz, for 160/, odd
Money; and that it was for 170 Grireas paid in
LEngland 3 and he told him, it was drawn by
Fofeph Hayes, and 1t was figned Fofeph Hayess
and the Bill was accepted, and he faw Ifrael
Hayes 'liis Letter to Sir Thomas, by the Name of
Lanrence, which meuntioned the fending the faid
Sum to Cleve.

The Cominon Serjeant (Crifpe) then deliver-
ed a parcel of Letters into the Court, and
fwore that he received them of the Lord Go-
dolphin, and they had been ever fince in his
hands.

The Lerd Godolphin then teftified, that he
recefved three Lerters produced in Court, from
Mr, Conftable, Mr. Chudley’s Secietary, who
told him they were taken ubout Sir Tliommas,
that one of tliem, without any Name, rien-
tioned r1yo Gaineas rcturned to Hew'y Lau-
Fence.

Confrable teftified, that he was prefent, when the
Scout of Leydeis apprehended Sir 7. 4. and that
the Letters were talken out of his Pocket, and he
him{élf-delivered them to Mr. Chudley, who feal-
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ed them up, and fent them by him, to the Lord
Godolphin. | .

Charles Davis teftified, that taking Boat from
Amfierdam to Rotterdain, he met Ifracl Hayes and
Sir 740, 4. coming to take Boat, and Sir Zhomas
went with him in the Boat, and he told him his
Name was Flenry Lausence.

Davis added, that he lodged a Month in one
Brifeowe’s Houle at Awmflerdam, where there was
a Club every Thurfday: There were Mr. Ifrael
Hayes, Mrx. Henry Iretony one Wilmore, Emerton,
Dare, and fome other Euelifh Merchants; and
he heard them feveral times abufe the King at
Thable.

The Attorney-General then thewed Mr. Hayes
a Letter, {aying, It may be he will fave us the
labour of proving it; but Mr. Hayes difowning
10,
Mr. Walpele was called, and Mr. Hayes faid,
He was my Servant, and went away, aftcr a rate,
that poflibly weuld nor be allowed.

Walpole teflified, that he ferved Mr. Hayes
almoft four Years and three Quarters, and did
believe the Letter to be Mr. Hayes's Hand.

Mr. Hayes. My Lord, in Mazers of I'reafon,
I hope you will not admit of comparifon of
hands ard belief, tor Evidence.

Chief Fuflice. Yes, no doubt of it.

M. tiayes. It has not been fo in orher Cafes,
that ave nnt been capital 5 as particularly in the
Lady Carr's Cafe.

Chief Fuflice. That 1s a Miftake, you take it
from Algernoi Sidiey, but without all doubr, it
is good Evidence.

Judze Withiss. Comparifon of Hands was als
lowed for goed Lvidence in Coleinan’s Cale.

M. Hayes. That, with Submiflion, vaflly
differs : Thofe Ietters were found in his own
Cuftody 5 this was not found m my pofleffi-
on, but in another Man's, and in another Na-
tion.

Sty Fobn Trevor, Connfel for the King, This
Gentleman was a Trader with the Eaf-ludia
Compary, and made Contracts with them, which
areentred in thetr Books: Wewillcompare them
with the Writing in this Letter.

The Common Serjeant then called Harmanand
Brutle, and demanded of them, where the Bools
were; and they produced them.

Farman tettified, that he knew Mr. Hayes, and
that he made feveral Contralts in 1683, and
that he faw him in Septeinber, 1633, fubfcribe his
Hand to a Book of the Company’s, thewn to
him.

Britile veftified, that he is Porter in the Street
to the :Laff- India Company, and that he faw Mr.
Hayes write his Hand to a Book fhewn to him.

Capt. Pierceboufe produced a Note, which he
fald, was Mr. Hayes’s, and that he fuppoled it to
be his hand, and compared it with the hand in
the Book, and faid, that he delivered the Goods
upon 1t : and Zalpole then faid, he believed it to
be Mr. Hayes’s hand.

Then Mr. Sturdivant was called, and they
fhewed him the Letrer, and he faid, Here is
FofephHayes writ,but I do not know it to.be-his
hand.

The Common Serjeant faid, that Mr, Stusdi-
vait {wore he did know Mr. Hzyes’s hand, before
the Grand Jury; but Mr. Stardivant affirmed,
the Commen Serjeant was under a miftake.

Then Sir John Trevor called for Mr., Hardreffe,

~ bue
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but'the Common Serjeant an{wered, That he
was out of Town, betore he could be ferved
with a Swbpena.

Then the Letrer was read, it was f{ub{cribed
Foleph Hayes, and dited the 3ttt of Augaff, 1683,
direéted to Wir. Heary Law eizce fenior, at dmfler-

dam, and began thus, Siry at your defive I bhave

fent you a Bill, &c. |

The Letter nd the Eaff-Iudia Books were
then fhewn to the Jury, and to the Prifoner,

My, Hayes demed the Letter to be his Writing,
and faid, * ['is very {trange [ thould not know my
own hand; mav not Counfel be admitred to ple:d,
W hether comparifon of hands and beliefare any
Evidence in criminal Caules ? | have been inform-
ed, it hath been dented to be Evidence.

Chief Fuflice. You are under a Mittake; {-me
body bhas put it into your Head, and puffed you
up with a vain story; there is no fuch thing, "tis
a Fiction, a meer Whim, only faid by My, §id-
ey, and no ground 1 the World for it.

My Hayes. Was it not £ in the Cafe of my
Laly Cor? There s a Record of that ] fup'-
polc.

Chicf Fuitice. 1t was not fo.
v fw*-'ﬁ;' Tj*f: Don't talk of it ™, there was no
e i i, fuch thing at all Comparifon
: Sid, 418, of Hands was allowed for good
Proof in Sidiey’s Cafe. We muft

not alter the Law for any body.

Mr. Attorney~General. Befides this Comparifon
of Hands, we fhall give an Account of the
Correlpond-nce ot the Prifoner’s Brether, and
that he reccived the Money of him. Mr. Com-
mon Scrjeant, W here had you this Paper?

Common Serfeant. 1 had them from my Lord
Godolpbin.  'I'his 15 an Account of the Receipt
and Disburfement of the Money, fhew it Mr.
Couftable.

Coiflable. This is one of the Papers, which
was taken out of Sir 7. 4's Pocket,

it being fhewn to the Jury, one of them de-
manded, whether any onc proved the haud that
was in that Note? /

Ay, cttoriey. Noy but Everis fwears, that Sir
T. 4. thewed him a Bill, tubfcribed Fofeph fHayes,
{or fo many hundred Guifaess.

Common Serjeant. He fays, 1t was 16> odd
Pounds ;3 now, the Sum of this Note is i61 /. 55,
which 1s the change of 150 Guincas.

My, Hayes.  Here is no body proves this Let-
ter to be my hand, pofitively: ‘They only prove
it by fimilitude, and comparifon, and b.lick.

I conccive there is but one Witnefs, that that
Lctrer was found in Sir 7. 4’s hands.  Everis
fays, he fawa Bill had my Name to it. Sir, you
did not know me, nor ever faw my hand?

FExeris. No, never in my Life.

M. Hayes. *Tis only an evidence of Reputa-
tion, he heard it was my Bill; you {iw no Mo-
ncy paid upon ir, did you?

Eweris. Noj but I faw a Letter from Mr. 7/
rael Hayes, that gave fome Account of it

i Hayes. All this is but Similitude and Cir-
cumftance; and I thoughtin cafe of Treafon there
ought to be two Witnefles, and hope you will
let 1t be fo here here 15 no Eividence but the
Letter, und that is not two Witneffes 3 there is no
body has proved the krowingly in the Indittment,
what runs, that I knew Sir 7. 4. and his Trealon,

that ought ro be proved, bur I am fure tis not. .

Your Loidhip fays, that the Indiétmentand the

for-Bigh-Treafon,

roh9

Proclamarion are.fufficient: Notice, that he wasa:
Traitor; that, may.admit of, Counfel to debate it;
there ought to be. Witnefles, that ¢ uid thew
me to be concerned with him ; which nobody in
the World can prove, or that I ever faw him;
and that Witne(s, who fays, he faw the Bill, oc
this Letter, doesnot know, that I wroteit; there
are them that fay, they heard of Money paid up-
on this Bill, but there is not one of them fays,
he faw any Money paid; and thefe are feveral
Witneffes, every one to a feveral thing.

Hereis no Proof, but by the Kaft- /ndia Por-
ters, and thofe who fay, they believe this Letter
to be my hand; no body fays, he faw me write
tThis Letter, or had any Correfpondence with Six
B A.

If thev pretend there was Money paid beyond
Sea; 1s this Indictment well laid, for it 1+laid to
be paid in London? 'The Payment of Money be-
yoid Sea can be no Evidence of the Falt upon
this Indickment s for the Jury of London are to
enquuie of Matters avifing in London only. 1f 1
am to be tried for Payment of Money beyond
Sca, the fact thould have been laid there, and
the ‘Vrial ought to procecd upon the Statuse of
3¢ H. 8. cap. 2. The Indi¢tment thould be raken
by Special Commiffion from the King, and the
1 ral be in the County, that the King {hould
choofe. 1 defire Counfel upon this point.

L. C. Fuftice. No, ’tis an idle Whim, and I
would fain know the Counfal, that put that
foolillh Notion inte your head.

Mi. Hayes. If you will allow me Counfel,
you fhall hear who they are; I have been in-
formed the Law is {o,

Chief Fuftice. We are of another opinion: if
any whimfical Netions are put info you, by fome
Lathufiaftick Counlcl, the Court is not ro take
notice of their Crozchets.

My. Hayes. The Witnefles are Strangers to
me; there is one that has been {worn, to wh m
I have paid feveral thoufands +f Pounds, who
fays, he does not believe it to be my hand.

Then he called Mr. Stardivanty who locking,
upen the Letter, faid, 1 do not believe it to be
his hand, Ihave had dealings with himy and he
hath given me many Receipts.

My, Hzyes. There have been a great many
Forgerics; and this Letter is forged 3 there have
been Forgeries {o like, that the Perions them-
{clves have not known their own hands,

Every body knows, that 2 hand may be
counterfeited very like: in Mr. Sidney’s Cale,
Mr. 2V harton, a young Gentleman, not above
onc or two and twenty, faid, He counld un-
dertake to counterfeit any Man’s hand whatfo-
ever,

I am not a Man of that Quality, to give Sir
T. A. 150 Guineas.

Chief Fuftice. We allknow you have been g
very ative Man, a bufy Fellow about the City
as forward a Spark, as any I know, of a grear
while. | don’t know whatyou talk of your Qua-
l.ty, but we know your Qualifications, you have
always been fattious and turbulent againft the
King and Government,

My. Hayesthen affirmed, that he neither gave,
nor lent, nor returned any Sum of Money to this
Perfon; and then called Mr. Lasgley, who teftis
fied, that a Letter was counterfeited, and a Bl
of Exchange fur 450l and {o cxaltly like, thataf

hehad not knowan.of it betore he faw i, he mudt
have
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have owned it for his hand; and the Party that
paid the Money, paid it in his own wrong ; for
he never drew any fuch Bill. Mr. Common Ser-
jeant had my Books feveral days in his hands,
where there is an Account of 20,000 /. between
my Brother and me; and 1f [ would {er my hand
to fuch a Letter and Billy and write my Name
at length, is it not as reafonable that ! fhould
put the Name of Launrence in my Books? and if
it were there, it would appear.

Indeed hereis an Account produced, of divers
Parcelsof Money disburfed, in little Sums; but
I appeal to the Merchants, whether any Bill of
Ezxchange was ever paid in {uch Parcels? No
foreign Bill was ever paid by 3/ or 5/ or 20l
at 2 time: it muflt be paid at the day, or it will
be protefted —— Here i1sa Computation of a
Sum like to the Sum in the Bill; but thele are
Suppafitions, and not Proor,

Then Mr. Hages called Alderman Feffieys, to
fpeak to his Reputation and Converfation; who
faid, That hc had known him many Years, and
never knew any hurt of him.

Chief Fuffice. Have you been at any of the
Eleltions at Guild-ball for Mayors or Sheriffs,
when Mr. Bethel, and Mr. Cornifh, and them Peo-
ple were chofen; and have you feen Mr. Hajes
there, and how he behaved himflf? A very
forward ative Man, I will warrant you.

Alderman Fejfreys. 1uppole, I may have feen
him there, but 1 cannot fay any thing to his Be-
havicur.

Then Mr. Hayes called My, Peller, Mr.
Lloyd, Mr. Withers fenior, Mr. Withe:s junior,
and Mr. Huzb IV hite, who gave a fair Account of
his Dealing and Converfation. He then faid,
that he would trouble the Court with no more
Witnefles.

Mr. Atrorney-General then faid, that he would
call one Witnefs more againit him; and ordered
Arserbury the Mellenger to be fworny and the
Lztter was {hewed to him,

Atterbury. 1 apprehended Mr. Hayes, and
brought him before the King, and was prefent
when the Letter was thewed to him ; and the King,
and Lord Keeper Noril prefled him to own,
whether it was his hand, orno; and he faid, he
fhould fay nothing toit, if they could prove it
upon him, weil and good.

My, Hayes. His Majelty was not there,

Atterbury. As 1 remember, the King was
there; I imagine the King was there.

Chief Fuftice. 1 was there, what he fays, is
true; you faid, I'am not bound to accule my
felf; ’us true, you did deny thatyou knew Lau-
rence or Armfirongs and 'tis as true, yotut would
not abfolutely deny the Letter, but {aid, you
were not bound to accufe your felf.

My. Hayes. My Lord, I did hope, that in
point of Law, my Counfel thould have been heard
to thofe things I mentioned,and I with you would
favour me In 1ty sut that being denied limy ke ad-
dreffed bimfelf to the Fury: Nothing has more
troubled me,fince my Confinement, than the Im-
putation of High-Treafon, a Thing I always de-
tefted ; I never knew any, the leaft thing of the
Confpiracy, but by the T'rials, or other printed
Papers; not one of the Confpirators, who have
come in, or been taken, have charged mein the

Jeaft ; nor did he himfelfaccufe me, withwhom
1 am charged to have this Correlpondence. Gen-
tlemen, [ defire you to confider, that’tis my Life

is concerned, and I beg you would confider what
thefe Witnefles have teftified; they are not pofi-
tive in any refpett, nay, there are not two to
any one thing thatis charged: Conflable fays, the
Letter was tound among Sir 7. 4’s Papers; he
{fays no more ; and here are not two Witneffes to
that: Ewveris tells you, he fuw this Bill, but did
not know my Hand; thereis no body tells yon
I wrote this Letter, but it is tound in another
Man’s cuftody, in another Nation,

Gentlemen, ’tis very hard, that by comparifon
of hands a Man's Life fhould be in danger;
when, in lefler Crimes, it has been denied to be
good Evidence; and none of you can efcape
the fame danger, if this be aliowed to be Evi-
dence ; for your hands may be counterfeited, as
well as mine.

If there had beenany Probability of my knowing
him, it had been {omething s but thereis not one
that tefhfies, that ever ] knew him, nor indeed did
I: Thereisagreatdeal of Circum{lance made ufe
ofy upon the account of his Acquaintance with my
Brother in Helland 3 but, ’tis i’r:*angt:, there fhould
not be fome Lvidence of a further Correlpon-
dence between him and me, if there were that
Intimacy, that fucha Letter as chis doth import.

I muft, with Revercnce ro the Divine Majefty,
fay,and I call God, Angels,and Men, 1o witnefs
the truth ot 11y as I (hall anfwer 1t to him, before
whom, for ought [ know, Iam quickly toappear,
that I never in my Life fpoke with Sir T, Arm-
[rong, nor was cver in his Company, nor ever
wrote to him, by the Name of Lazrence, or any
other Name; and I do {folemnly fay in the pre-
fenceof Ged, thatI never gave, funr, lent, paid,
or ordered to be paid, any Money, direétly or
indireétly, to Sir 7. 4. or H. Lsgrence, or to
him by any other Name, or to his Ule; I {peak
it without any counterfeiting or cquivocation,

Gentlemen, there have been Overtures, if T
would fay fome things, that my Life might be
faved ; and 'tis not to be believed, that 1 would
run the Rifque of my Life, if by fpeaking the
Truth, I could lave it.

The Chiet juftice did here appear enraged, and
irﬁgc:mptcd him, faying, What do you mean by
s

N, Hayes. 1 lay

Chief Juffice. Ay, but you muft fay thofe
things that are decent and fit for usto hear; you
mult not infinuate, as if the Government would
make any fuch Compalts as you talk of.

Mr. Hayes. 1lay, that Mr. Foffer told me —

Chief Fuflice. 1f you ofter thaty I can 1ell you
a Story, that perhaps you will be very unwilling
to hear; onmy word, ’twill be very unpleafant
to hear 1t; you had better let thole things alone,
for you will but draw 2 load upon you.

Mi. Hayes. 1 befeech your Lordihip to hear
me.

Chief Tufiice. Yer, I will hear you, provided
you keep within duc bounds; but we muft not
{uffer thefe things.

My, Hayes. 1 fay nothing but this, it has been
told me, the way to fave my Life is to confels.

Chief Juftice. Asyoureprelent it, "uis areflecti-
on upon the Government————— you talk of
Overtures having been made you; don’t make
me fay what I have no mind to fay,

My, Hayes. IMay, Mr. Foffer by Name told
me, there was no way for me to efcape, but by
Confeffion,

Chief
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Chief Fuflice. You hed beft call Mr. Forffer,to RefleGtion upon feveral of the horrid Conipira-
know how hecameto tell you fo; if youdo, I

* Tte Story of the & or soool.
was thit, an eminent  Papii,
very aeceptable 10 Kmz Charles
the fecand, sidertosk to fome of
she Frisnds of Mr. Hayes, rthat
« Pardon fhould te had for 4o00
Guineas to the Kisg, and Iocoo
to himfelf; bm he afterwards
declaved, that the King had re-
fufed bim therain, and tld Lim,
that he was advifed, shat Le had
betier give thar  Pepijh Friend
goool. ont of the Exchequer,
than parden Hayes; but that
e gave his RKoyal Word, that
she Ouvertpre fhonld ot hurt Bl

Hayes,

will tell you of ano-
ther thii g, of * 4. or
goool. that was offer-
ed for your elcape ; you
had better forbear, or
clle | fhall put you in
mind of a Brother of
fome Body, thatis at
the Bar.

My, Hayes. My Loxd,
I wastold, that was the
way : Gentlemen of the
Jury, 1 have dectared
to you the whole truth,

with all the Solemnity that becomes an inne.cent
Man, and not an 1l Man _ -Bfﬁdf.‘s, what
you have heard, inall this Evidence, is nething
but Circumftance and Hear-fay; and fhall a
Man’s Life be taken away for [ believe, and I
shink, or I bave heasd ?

Gentlemen, I know you are my Fellow-Citi-
zens and Fellow-Chriftians, and of the fame Re-
formed Religion thatIam; and I hope you are
{worn into this Service without any Prejudice
again{t me, but with an impastial Refolution to
do Juftice: and therefore I cheerfully leave the
matter with yous; I am {ure, that of God help
me, and delivir me in this Exigency, thatit
is he, and y u under him, that preferve my
Life —

Gentlemen, The great Incertainties, Improba-
bilities, and Confequences in this Cale, 1 hope
wiil be weighed by you, and make you the
beiter to confider the Proof which is made
by nonc but fuch as are Strangers to me;
fince then they know me rot, Ihope you will
weigh it, before vou give it agantt me: We
muft all die, and I 2am ture it will be no grief to
you, to acquit 2 [Man that is innocent; | leave
it with you: The Lord dircét you.

Sir Thomas Fenner the Recorder. The Treafon
charged on the Prifoneris of that fort, that if
he be guilty, he will b2 a juft example, to terrify
others from d-.ing the like; forif Traitors had not
Perfons to fupply them with Money abroad, it
may be, they would not have fo much Courage
to run away. We have {atisfied you thut Sir 740-
mas Armflrong was indik d, thac an Exigent was
gone «gainft htm, upon that Account; here was
a Proclamation, and Sir Zhemas Armftrong named
in it and [o the Recorder repeated the Lvidence
of the Witue[fes, and concluded : Gentlemen, We
think that his De-ence has been {o hittle, and our
Proof {o ftrong, that you have good ground to
find him guilty.

'The Chief Fufticethen fummed up the matter
to the Jury. |

G. ntlemen of the Jury, This is an Indi¢tment
of High-Trealon againft the Prifoner at the Bar;
and vou areto try it according to your Evidence ;
the Prifoner’s Affirmation of his Innocence s
not to we:gh with you. Nay, I muit tell you,
I cannot but, upon this Occafion, make a litcle

tors, that did not only, with as much Solemnity,
imprecate Vengeance upon themfelves, if they
were guilty of any Treafon; but thought they
did God Almighty good Service in that hellifh
Conipiracy : It is not unknown, one of the Per-
{ons proferibed in this Proclamation,did declare,
they thould be fo far from being efteemed Trai-
tors, that they fhould have Trophies {et up for
thems and all this under the pretence and ena-
mel of Religion: Nay, I can cite to you an In-
ftance of another of the Confpiratars, [Lord
Ruffel Jeratafrera full and evident Proof,and plain
Conviction, of having an hand in it, when he
comes upon the Brink of Death, and was to an-
{wer for that horriy Falt, before the great God,
he blefled Almighty God, that he dicd by the
hand of the Executioner, with the Ax, and did
notdie by the Fiery Trial: Heblefled God, atthe
place or Execution, that he died a Trairoragain{t
the King and Governmenr, rather than died 2
Marty: for his Religion. [ think it neceflary to
make fome Refleétion upon ity when Men, under
the Pretence of Religion, are wound up to that
height,to foment Differences, to difturb and dif-
tract the Government, to deftroy the Foundati-
ons of it, to murder his{acred Majefty, and hig
Royal Brother, and to fubvert our Religion,and
Liberty, ahd Property; and all this carried on
upon Pretence of duing Gud good Service. You
are to goaccording to Evidince; asthe Blood of
a Man is precious, {o the Gavernment alfo is a
precious thing ; the Lifcof the King isa precious
thing, the prefervation of our Religi. nisa preci-
ous thing,and therefore due Regard muft be had
to all of them. Imuft tell you,in this horrid Con-
{piracy there were feveral Perfons, that bore feve-
ral parts 3 fome, that were to head, and to con-
fult; there wasa Council to confider; othzrswerz
defigaed to have a hand in the perpetrating of
that horrid Villany, that was intended upon the
Perlons of his Sacred Majefty and bis Royal Bro-
ther, and with them, upon the Perfons of all his
Majelty’s Loyal Subjeéts, that afted with duty,
as they oughr to d.:; rthere were others, thar
were to be aiding and aflifting (as in'the cafe of
the Prifoser, if you find him guilty) aiding,
abetting, affifting by Money, or otherwife, or
harbouring any of thofe Perfons, that were con-
cerned therein, Then be seconsted the Evidence
given againfs the Prifonery and meade fuch Remarks
upo the fawse, as be thought fit.

The Jury withdrew, and fpent two hours in
confideration of the Matter 5 and then returning,
gave their Verdi€t, that the Prifoner was not
guilty.

Mr. Attoruey-General. My Lord, tho’ they have
acquitted him, yet the Evidence is fo ftrong, that
I hope your Lordthip and the Court will think
fit to bind him to his good behaviour during his
Life.

Chief fuftice. Mr. Attorney, that is not a pro-
per Motion at this time.

So the Prifoner was difcharged, after he had
becn imprifoned five Months.

CXXXI, The
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CXXXIL The Trialbetween Sir WiLL1AM PRI TCHARD
Plamtiffy and 'TroMAs PAriLLoN Efy; Defendant
at Nilt Prius ar the Guild-hall of London, i an Afion

upon the Cafe for a falle Arreft,

360. Car. 1L

IR William Pritchard, late
02 Lord Mayor of the City of
N% London, having in Eafler
éi%’ Term laft, brought an Aéti-
“> on upon the Cafe, for faifly,
malicioufly, and without probable Caufe, pro-
curing him to be arrefted and imprifoned 1n his
Mayoralty, againft Zhomas Papillon Efq; the De-
fendant pleaded, Not Guilty, and thereupon

Iffue being joined, it came this Day to be tried
before the Lord Chief Juftice Feffereys s and the

Jury fworn to try this Caufe, were thefe,

Bartholomew Ferryman,) [ Jofeph Baggs,
Thoinas Blackiore, l Daniel Chand Ir,

Thomas Symonds, “Tur's Foba Reynalds,
William B batton, ' l Fohir Allen,

Fohn Green, 7 ofeph Cainey and
Thomas Ay, J LA slliam iV sthersjun.

" Mr. Mundey, May it pleafe your Lordfhip,and
you Gentlemen of this Jury,Sir 2Villiam Pritchard
Knight, late Lord Mayor of the City of Loindon,
is Plaintiff, and Zhomas Papillon Elq; is the De-
fendant: And this, Gentlemen, is in a fpecial
A&ion upon the Cale, wherein the Plaintiff does
declare, That whereas the 1ath of February,
in the 3¢th Year of this King, and before and
after for feveral Months then next enfuing, he
was Mayor of the City of Loudon, being duly
eleCted and {worn into the Oftice of Mayoralty of
the faid City, and according to the Cuftom of the
{aid City, time out of mind, he ought daily to
attend the faid Office, in the diligent Government
of the faid City,according to the Duty of his faid
Office, which he was to exccute ro the Honour
and Dignity belonging thereunto: That the De-
fendant, Thomas Papilion, being one of the Com-
monalty of the faid City, and under the Govern-
ment of the Plaintiff, by virtue of his Office afore-
{aid, not being ignorant of the Premiffes, but con-
triving, and. falily, and malicionfly envying the
happy Eftateof the Plaintiff in his faid Office, as
al{o unjuftly to difturb the Plaintiff in the Execu-
tionof his faid Office, the faid 12th Day of Fe-
Druary, inthe 35th Yearalorefaid, the Defendant
for Vexation to the Piaintiff, not having any law-
ful or probable Caufe of Aétion againft the Plain-
tiff, falfly and malicioufly did profecute the King’s
‘Writ of Alias Capias outof the Court of King's-
- Beuch, againft the Plaintiff, by the Name of Sir
Williaws Pritchard Knight, dire€ted to the then
Coroner of the City of Loadoiz 5 by which Writ it

Nov. 6, 1684. Mich.

was commanded the faidCoroner to take thePlain-
tiff, if found within the faid City. and fafely keep
him, {o as to have his body before that Court at
HWeflminfler, upon Weduefd.y next after 1§ Days
of Eaffer, thennext following, to anfwer the now
Defendant in a Plea of Treilpals: And that the
Defendant of his further Malice againft the Plain-
tiff,afterwards,and before the Return of the Writ,
to wit, upon the 24th Day of /pri/, in the 35th
Year aforefaid, at Loados, to wit, in the Parifh
of St. Mildred the Virgin, in the Pouitry, in the
Ward of Cheap, London, delivered the faid Wit
of Alias Capias vo one Fohn Brome Gent. then
being Coroner of the faid City, to be executed;
and thenand there the Plaintiff, then being M ayor
of the faid City, by virtue of that Writ, malici-
oufly and unjuftly did procure tobe taken,and ar-
refted, and detained in rifon, under the Cuftody
of the faid Coroner, for the fpace of fix Hours,
to the Difgrace and Scandal of the Plaintiff and
his {aid Office, as alfo to the manifeft Damage,
Prejudice,and Grievance of the Plaintiff: Where-
as, 11 Truth and in Faé& the Defendant at the
time of the raking, arrefting, and detaining of the
Plaintiff in Prifon, as aforefaid, had nort any juft
or probable Canfe of Aftion againft the Plain-
tiffin the Premiffes, whereby the Plaintiff fays he
is Injured, and for which he lays to his Damage,
10,000/, “T'o this the Defendant has pleaded,
Not Guilty. If we that are of Counfel for the
Plaintiffy fhall prove this Matter unto you, Gen-
tlemen, that we have laid in the Declaration thar
has been opened unto you, you are to find for the
Plaintiff, and I hope will repair him in Damages
for this Affront and Injury.

Mi. A1z, Gen.* May it pleafe your
Lordfhip, and you Gentlemen of
the Jury, Iam of Counfel in this
Cafe for the Plaintiff; and this A&ionis brought,
Gentlemen, to vindicate the honour of the Chair
from fuch Affronts as thefe, which in no Age,
till of late days, cur Times of Faion and Con-
fufton, it evermet with : That by a Perfon that is
a Cirizen of London,and one of the Commonalty,
that ought to have paid Submiffion to the Lord
Mayor as his chief Magiftrate,and was bound fo to
do by his Oath,as a Freeman, thould, without caufe
of Suit, arreft the Lord Mayor of the City. That
there was no probable Caule, is cvident by his not
procecding in the Altion,that he had thus brought.
Bur,Gentlemen, we fhall thew you in the Courte of
ourBvidence, thatthere lay a furtherMalice in this
Cale,and that there wasa Defign init againft the

Governe

*Qir Rsbers
Saceyer.
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Government, . Forwedhall give yqﬁjEwdcncc,*-

that this Defign waslaid to carry.on thé great Plot’
agai{t the lives of.theKing, and his Brother;iand’
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for the Subverfion of the Goveratiéne.”For they! fuch thingl ¢ "

contrived- it fo, that they wouldimprifon -the
Mayor, and then'ithought they, the Loyal: Gi-’
tizens' . will interpofe:to refcue hinijiand then the!
Party.thould rife to.afift the Officer,hé having'the:
Countenance of Authority, and being in the Exs-
ccution of the King’s. Writ' (efpecially if it be
confidered then who, was Coroner) and fo a pub~’
lickCommotion wouldbe made a general Mutiny,:
and that-would be a firt Opportunity, in the Con*
fufion of the City wanting its Chief Governor,-of
doing what "théy. defigned. Gentlenien, we fhall
prove all thatis laid in the Declaration 3 and liiie--
wile chat the End of this Bufinels was to have had-
a Commotion for the accomplifhing their great.
Conlpiracyyas has-been opened. That Sir Willian
Pritchard was arrefted in his Mayoralry,| {uppofe,
will be agreed, or clle we fhall prove i,
Mr. Ward. Yes, yes, we agreeit,

* My. Finch. * Mr. Sol. Gen. 'Then we will go-

‘ on and prove the manner of it. Swear
Mr. Gorges, and Mr. Keelmg. [ 47hich was done]
M. Keeling, pray, will you tell imy Lord, and rhe
Jury, were you made a {pecial Bailiffto arreft Sir.

William Pritchard, when he was Lord Mayor, and:
what did you doupon it? Tell all you know of

it, and what was defigned by it.

Keeling, My Lord, all that I know of it, is
this: It was upon the 24th Day of April, 1 have
the Warrant here to fhew, I met with Mr, Good=
enoughy at Mr. Ruffel’s the Cook, in Jronmonger=
Jane, and feveral others were there; and [ went
away a little while,and came again: While I was
gonc from them, they put my Name into the War-
rant, and upon that Warrant, I did arreft Sir 27i/-
liai Pritchard, who was then Lord Mayor, at the
Suit of Mr. Thowmas Papillon, I fuppofe this is the
Gentleman [ Pointing to the Defendam] 1 had no
Order for it from Mr. Papillon, nor ever fpoke
‘with him about it; but I had order from the
Coroner, who, upon the arrefting of him, took
my Lord Mayor into his Cuftody.

- My, A, Geis. Where was my Lord Mayor
then?

Keeling. At Grocers- Hall.

My, Att. Gen. Was that the Place he kept
his Mayoralty in? .
 Keeling. Yes, it was fo.

My, Sol. Gen. W hat was he doing when you
arrefted him?

Keeling. 'There was fome difturbance upon ir,
among the Officers and People there, The Co-
roner came up to him and {aidy Sir, I havea Writ
againft you, I pray you would pleale to give an
Appearance at the Suit of Mr, Thomas Papillon,
and another at the Suit of Mr. Fobn Daubois, and
fome Words there paffed between him and the
Coroner; and my Lord Muyor refufing to give
any Appearance, the Coréner, Mr. Brome, bid us
execute our Warrants, upon which I cameup to
my Lord Mayor,and touched himuponthe Shoul-
der, and faid, [ arreft you at the Suit of Thomas
Papillen Efq; and one_Ferdinando Burley arrefted
him again, at the Suit of Mr. Fobn Duabois.

Mr. Ait, Gen. What did you do with him,
when you had arrefted him ?

Keeling. The Coroner difmiffed us, and, as I
rake it, carried him home to his. Houle. |

My, Att, Gen. W hat Inftructions had you, what

Vor Il

ta“ﬂo, incafe he made a}iy' IRf:ﬁﬁancé, and did
not {ubmit to the Arreft? e e

Keeling. 1 know of no Inftruétions abt?ijt any

"Mr. ‘8ol. Gén:' Who was by, pray, when Or-
ders were-given you'toarreft my Lord Mayor ? .
Keeling. Both the Goodenonghs. - - 77"+ ~ -
i“Mr. Att. Gen.” He inthe Proclamation; you
mean; ‘and-his Brother? - SRR
" Keeling:Yes, Richard dnd Francis Goodenough.

- Mr. ‘Sol!iGén.. And who elfe, pray'?-
Keeling. Several that 1 did not know, -
“Mr.- At Gen: Can you'! remember- any body
befides the Geodendughsin particular? .

Keeling. - Thére-was one - ‘4 Tallow=
chandler, and-a ‘great many that 1 did noc
know. | o e

Mr. Sol. Gen. How many do you think-there
were ? And where wasit ? o

Keeling. 1 believe there were about thirty or
forty, and it_was ac Rufel’s the Cook- in Iron-
monger-lane. | . -

Mr, Ast. Gen. Did they all come along with
you to Grocers-Hail, to arreft my Lord Mayor?
- Keeling.' No, my Lord, ‘they did not.

Mr. Sol: Ges,” Did-any of them, and which,
pray e i ' |

Keeling. Sir, I will tell ‘you who did come to

my Lord -Mayor’s. There  was - the Coroner,
Francis Goodenonghy Ferdinando Birley, and ‘my
{elt: And:after my Lord: was arrefted, the Co-
roner bid -us be gone,‘and - he would look after
my Lord -Mayor. -7.¢ - -
- Mr. Sol. Gen. Whither-did you go after that?
- Keeling. | went to Sir Harty Tulfe’s ditellly.
- Mr. 41t.-Gen. Did noryou expectan Oppofie
tion? And had you not fome Difcourfe what
you Pfhould do in cafe there: was an Oppofi-
tton: - R
Keeling. No, I cannot tell any thing of that.

My, A1t Gen. You fay, there was a l"v‘.f{:efing;
or Confulr, at Rufel’sy of forty People ; had
you not there fome Confultation what was tobe
donc;, if my Lord Mayor did not obey the Ar-
reft | ' R

Keeling. 1 do not remember any thing about
that, at that time. b SR

Mr. Att. Gen. Was there at-any other.time be-
fore? Or did you hear any of thofe ‘People
difcourfe the: Goodenoughs, or any of them, what
they would have done in cale they were re-
fifted? | o

(eeling. 1 do not remember any Difcourfe of
{fuch thing, before or after.

¥ L, CiF. Pray, Mr. Keeling, lec
me ask you a Queltion or two,
Were you ever employed by the
Coroner to be 2 {pecial Bailift to arreft any bo-
dy, before this time you f{peak of, that you ar-
refted Sir William Pritchard ?

Keeling. No, my Lord, I never was,

. L. C. 7. Then pray recolle€t yourlelf, who
were at that Meeting, when, as you fay, your -
Name was put into the Warrant, for this Ar-
reft ¢ | -
- Keeling. My Lord, when I went aiwiy for a
little whiley I left thele Perfons parriculary that
I did name, the two Goodenoughs, and one Bur-
ton, | think, and one Grompton, and that Tallow-
chandler.; there were to the Number of thirty
or forty, that I did not know their Names.

L. C. ¥. Bu, pray, how came you to be em-

6 X ployed

* Sir George
Teffereys.
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man in Townthen? .7 .
fiff:‘-’ff#%u Yes; in  opping.

) h+ -r.

e p e
ployed in this Seryice then? Were You a Trade§

. C. ¥ Good now, how came you-t) he e

ployed i grrefting my.-Lord Maygr, fore than

.......

any. qihcr of Chote hirts-oF fariyy. that you ey

were there then ' )

Kpeligg:-1 went there among them, but did not
know then that 1thould be concerned. in.this Bu-
finels s and I weng away 4 little while; and when I
came’ backy they told me; that my Name was puc

. |

into the Warrant, - ... - _
g.,rQ.ﬁ:}’.._Pr% tell us.the whole Story, how
you that were :
come to;bg employed as a Bailiff. to the torqner
of Lordgn, toarrett.-my Lord Mayor? There muft
be fome particular End'in it
M. At Gep. .Mr.. Keeling, tell the Court and
the Jury the whole Stary, and whav it was thac.
brought yoy into this, o
Keeliyg. My Lord, Mr., Goodenough tald me I

-

L

. i -
muft be concerned,

;. G s Ay, prithee tell us what Guodenough
efiyedyoy to be concerned in?

Keeling,- Upon my. coming back to_the Com-
pany thay was at Kufje’s, Mr. Richard Goodenough
told me, I muft be conéerred in the Bufinefs of
arrelting, my then Lord Muyer, -Sir #illiam
Pritchard: Said1to him, Mr. Gosdenough, this is
foreign,and remote to my- Bufinels, to' b: can-
cerned.ip {uch 3 Matter as this, it will feem very
ftrange for me to.do, it, . He prefled it uion me
to do 1ty and lays he, If you will not do it, you
wili be a ¥an looked il .upon, and ip will be tak-
en ftrangely from that.Rarty ; he meant, I fup-
pofe, the difconteqied. Parry, rthe Fagtion, or
what you pleale to call ity that were not cor tented:
with the Adminifiration of the Governmens in

;;;;;

the City at that time; and he urced it upon me
witha %jg:u: many Arguments. [ opi-ofedit with
mych Vizour a good while, but as laft he pre-
vailed. upon me to go alang wi:h the Coroxer ;
and Frant Gosdennugh his Brother fiid he would go
with me, and he did o5 and we c.me and arrc fb-.
ed my Lord Mayor, as I told you before.

L. C. }:. Whered:d Mr. Goodesiongls prefs you
to be concerned in this Bufinels, a3 you fay ?

Keeling. Av Mr. Reffel’s a Cook in Jronmoin-
grelang. |
E, C. 5. How came.you thicher?

Keeling He fenc me g Letter to meet him
there, He was at me before to be concerned
in, 1ty byt -k didnot comply. with him in it.  Mr.
Richard Goodenough it was, and Mp. Afbbarf, |
thirk it was Alderman Corifl’s Son  in Law,
was by.

L--C..J. Was Nelthrop there?

keeling: No, my Lord, he was not there; but
they did” not proceed then, becaule my Lord
and fus Brethren were gone out of Town to wait
upon the King, I think ; and this was fix
Weeks or two Months before this Meeting at
-Rf:f ?1{15 . .

J'_.:fr.'ﬁql. Gen. Pray, Mr. Keelingsrecolle& your
(clf. Had you any Difcourfe with G odenongh,
or any bedy elle, what the Confequence of fuch
an Arreft would be?.

- Kedfrge, They told me, my Lord Mayor, and
Couist of gldermen, had made an ill Return ro
the Magdapus’s that were {egved upon, them, for.
thie (wgaring of Mr. Papillanand Mr. Dupois She-
115, and, therefore Mr. Pagilion.and Mr. Dubois

2 Tradefman at #apping, thould:

had good-Caufe of Adtion againft themy:and-

. .+ Goadenough {3id, he had oider from thém:ito are

reit my Lord Mayor ypon an Agtionyand defired
me tp be copcerned. . . . A
o0 4, Gen. But pray, romember what you-
fuid bekorey Mr. Keeling, why:fhould the difcon-
tented Farty,asyou call them, bz concerned, and-
be gngry with you, if youdid not arrefbmyLord
Mayors | | T
Kerlipg. The particular Argument that he-ufed
with me to perfuade me to:1t, was this, "}‘hat—

. l,har-'ing a ‘Trade and D.c‘aling- among that Sort:

af; People, they would think ill
not do it,

Mr. Sol. Gen. But why fhould the Party be
angry with yau, if you werc not a Bailiff to
arreft my Laord Mayor, at the Suit of Mr. Pg-

of me, if F did

pilbop 2

Keghng. 1 did npt know the reafon of theip
Apger, he might have lomething in his Head
that hé did not reveal to me. Bup that was the
Argument he uted, The Party would think il] of
me, ‘

Mr. Ser). Mayrard. you have done with this
Witnefs, I would ask him 2 Queftion. You fay;
i1, that Goodeiongh told you, the difcontented
Burty would be angry with you, if you did not
doit: Upon yaur Oath, was the difcontented
Party named ? |

Keeling. No, Sir, but that Party of which Mr.
Goodenongh and' I then was, and they were the
difcontented Party, I think, for they were {o dif~
coniented, that they would have killed the Kine
and the Duke. ' >

- Mr. Ait. Gen. Thatis an Anfwer, I hope, to
your Queftion, Mr. Serjeant.

L. ¢, F. I think, when he names the Gopdr-

nonghs to be of the Party, no body queitions bug
they were difconten:ed.
. Mr. Sul. Gen. He has explained well enough
fure, what he meant by the difcontented Party,
thote that were {o diicontented, thatthey would
have kul-d the King and the Duyke, Thofe
were the Promoters of this Ation, and Mr.
Keeling muft engage in it, or they would be
difpleifed. Now, my Lord, we fhall call Sir
Henry Tul'e, and Sir Robert Jefferies, to. fhew
what the Coroner did.

Keeling. 1 arrefted Sig

wards.

Harry ﬁz{ﬁ'! afters

Then Sir Harry Tulfe was called,

Mr. Ward. My Lord, we defire Sir Harry Tulfz
may not be {worn, we haye an Exception to his
Teltimony.

L. C. 7. Whatis your Obje&ion ?

Mr. Ward. We are informed, he and the reft
of the Courtof Aldermen have joined their Pur(es

tocarry on this Suit, and then, with Submifiion,
he is not a good Witnels.

L. €. 7. Ask him that Queftion upon §
yoyer dire. ~

Then be was. fworn, upon. s Voyer dire.

Mr. Williams. Pray, Sir, is there any Order
of the Court of Aldermen to lay out Money for

this Caufe; out oftheir Joing Purles, or the Pyb-
lick City Stock 2

Sic Harry Tulfe. Not that we know of.
My, Williams.
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My, Williams. Pray,-Sir, do you know whe-
ther Sir #illiam: Pritchard laid out Money in it,
or who clfe doth ? -~

Sir Harry Tulfe. 1 cannot give a pofitive An-
fwer to that, who. layeth out Money upon it,
nlfgr do I know ofany fuch Order as you {peak
U L

Mr: Ward. Siv Harry Tulfe, though you know
of no {uch formal Order of the Court of Alder-
men; yct is there not fome Dire&ion by the
Court of Aldermen about expending Monies in
a joint way ? -

Sir Harry Tulfe. 1aflure you, Sir, Iknow no-
thing of it.

L, C. J. Come yhe hasgivena full Anfwer to
your Queftion, {wear him.

[ hich was done.]

My. Holt. Sir Harry Tulfe,now you are {worn,
pray, will yougive an Acount of what happened
about this Matter, withinyour knowledge ? Pray,
tell the whole Story.

Sir Harry Tulfe. My Lord, about four of the
Clock in the Afternoon, this Gentleman, and two
more, came to me to my own Houle, and he did
arreft me (I mean, Mr. Keeling, that was {fworn
here before me) at the Suit of Mr. Papillon 3 and
another of them did arreft me at the Suit of
My. Dubois: Said | to them, I do not know that
1 owe them, or either ¢f them, a Farthing. But,
what muft [ do? He told me, it was only togive
an \ppearatce. Said I, Geatlemen, I {hall con-
fider of that. Then, fays he, you muft go to my
Lord Mayor: Why, where is he, faid 17 faid he,
he is in the Cuftody of the Coroner, at his Houfe.
W here, faid 12 He 15 gone to Skinners-Hail, {aid
he. Phisiswell, liid [. Sol called for my Man
to bring my Cloxe, 'Then they told me, if I
pleated, they would take my Word ’till to mor-
row Morning, it | would promile to appear. [
told them, they might do as they plealed. So
they lefrme; and I went firft to my Lord Mayos’s
Houle, but found him notthere ; fo 1 went down
to Skizuers-Hall, and there 1 found my Lord
Mayor all alone, and no Alderman, only the Of-
ficers. 1 asked his Lord(hip how he came there?
He told me, he was arrefted by the Coroner. I
asked him how long he had been derained? And,
he faid, But a little time: And indeed I think it
could not be long, for I met his Coach coming
back from Sk&imners-Hall, when 1 went.  After
that, he was detained there ’till about Eleven of
the Clock or thereabouts, Thisisall chatI know
of 1t.

L. C. 7. Whatbecame of the Government of
the City allthat Time ?

Sir Harry Tuife. There was preflently a great
Noife all about the City conceraing my Lord
Mayor’s being arrefted, and abundance of People
were gathered together about the Door, but there
came 1 Company of Soldiers of the Trained Bands,
and they kept ail quiet, There were great appre-
henfionsofan Uproar. I faw nothing of hurt done
though. And I asked Mr. Brozze the Coroner, who
was by, Am { a Prifoner too? For I was arrefted
to Day,by 2 Warrant pretended to be from you.
S.ys he, 1 havea Writ agaiaft you, and now you
are heve,Icannot let you go, till you have givenan
Appearance. SoItook myfelfto be detained there
with my Lord Mayor in Cuftody, and itaid as
long us he ftaid, and went away with him,

+ Sicv Thomas Fenner T My, Recorder. Swear Ml
f - 0 Wellsy the Common Crier,
and Siv Fobn Peak,

V o L. liI
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Mr. Wells was fworn.

Mr, Recorder. Mr. Common Crier, were you
at my Lord Mayor’s Houfe when this Hubbub

was made? Pray tell my Lord and the Jury what
you know of it.

Mr. Wells. Yes, I was there.,

Mr. Holt. Then tell what patt.

Mr. Wells. 1 was not in the Hall wheré my
Lord Mayor was, but inanother Room by: And
the Officers came running in to me, and told me,
I muft come to my Lord Mayor quickly, for he
was arrefted by fome People.  When I came, I
found there were none of the Sheriffs Officers
that ufed to arreft Pcople, but the Room was
full of other Perfons, My Lord Mayor bid me
take the Sword, and go along with him, for the
Sword-bearer was not then juft at hand. I asked
his Lordfhip whither he was going ? The Coroner
{aid, he was bis Prifoner, and muit goalong with
him to his Houle. My Lord Mayor bid me prefent-
ly fend out the Officers to fummon a Lieutenancy,
which Idid. I defired the Coronerand his Men to
be gone, faid I, Cannot you let myLord alone,and
go about your Bufinels? No, he faid, except my
Lord would givean Appearance,he muft go along
with him. I'thenasked him whither tny Lord mutt
go? He faid, he had no Place but his own Houfe
to carry him to, and thither we went ; where when
we came, my Lord was pur up into a little Room
by himfelf, where were none but myflf, and the
Coroner, as I remember. My Lord Mayor bid
me go and {ce for Sir Fames Edwards and Sir
Harry Tuifey, and my Lord Mayor that now is,
and {o I went; but I found they were arrefted
too before 1 came.

L. C. /. How did my Lord go away from
thence ?

My, Wells. In his Coach.

Mr, Art. Gen. Were you by when he went a-
way? And who was there?

Mr. Wells. Mr. Brome the Coroner was not
there, when my Lord Mayor went away, but
there was Goodenongh.

L. C. 7. Ay, he was in trufty Hands upon
my Word.

Mr. Ait. Gen. 'The Soldiers prevented the
Defign, and fo they let him go again.

Myr. Recorder. Swear Sir Fobn Peak.

[H7hich was done.
Sir Fobi, what can you {ay to this Bufinefs?

Sir Fobis Peak. My Lord, I had order from the
Licutenancy, to raife my Regiment upon theNews
of my Lord Mayor’s being arrefted, which Idid in
a very little time, and came with my Soldicrs to
Skinners-Hall, where Theard my Lord Mayor was,
and prevented any Stiryas it was feared there would
have been. But Mr. Keeling, I believe, can tell
{omething more of the Defign than he has {poken,
for Iremember atthe Trialof the Traitors at the
Old Baily, he did fay, That after my Lord Mayor
was arrefted, they did intend fomething, but their
Hearts mifgave them whenthe Regiment was up.,

L. C. ¥. That is nothing to this Caufe, what
he faid there ; now he remembers nothing of it.
Have you donc, Gentlemen, or will you call any
more Witnefles ?

Mr, 41t. Gen. Wereft it here, my Lord, *rill
we hear what they fay to it

L. C. ¥ Come then, what have you 1o fuy
that are for the Defendant ?

Mr. Serj. Maynard. May it pleafe your Lord-
thip, and vou Gentlemen of the Jury, ITam of

6 X 2 Counfcl
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Counfel in this Cafe with the Defendant,Mr.Pa-
gillon. I fee, Gentlemen, itis a Caufe of great Ex-
pe&ation, and by that mensthey would make it
areater by far, than indeed it is initfclf. Bue I fup-
pofle, you who are upon your Qaths, to try this
IfTue,will dilyweigh and confider whatitreally is.
Gentlemen,the record tells you what 1t isyan Actis
on upon the Cafe, wherein the Plainuff declares,
that theDefendant didarreft him,being thenLord
Mayor, without any probable Cauf-, and our of
Malice.Now as to that,Gentlemen, I conc: iveand
think, I may appeal to my Lord Chief Juftice m
it, for Direétion in Point of Law, that my Lord
Mayor, if he do miftake in his Ofhice. and donot
do that which belongs to him to do, heisas much
{fubject to the Procefs of Law and Aétions, as any
private Perfon in the City of London. It he does
any Man an Injury,or does that which is netright
in his Office, by which another Per{on is grieved,
heis liable to theProfecution of any particu:arSub-
jet the King has, that is [o gr.eved by him.Then
they alledge, that this particular Ationand Arreft
thereupon was profecuted and done our of Valice,
and without probable Caufe, Now whart have they
proved of that ? They prove the Thing d me,that
he was arrefted at the Defendant’ Suir,and that he
was kept in Cultody fix Hours.But it we can g ve
you any Account of a probable Caufe for 11, that
1s {ufficient to juftify us from this Aétion, Gentle-
men,theQueftion that you are to try is noty, W he-
ther this Man or that Man were duly chofeninto
{fuch an Office,but whether there were any proba-
ble Caufe for the Detendant to conteft ab ut the
Choice. And herein theCafe will fall out to be chus
There was adsfference in the City ot Londos, as 1s
very well known to every body, abour the Choice
of Sheriffs for the City,wherein th.eDifendant was
one of the Competitors; there werey upon theNo-
mination and Eletion in the Hal', 2 grear many
more voices or fuffrages for one than for the other,
‘which was certificd to the Court of Aldermen and
Lord Mayor, 1s 1s ufual, but fome Contett be.ng,
4 Poll was demanded and granted, and upon that
Poll, my Lord Mayor was pleafed to declare the
Election on one Side againit Mr. Papillen, who yet
was apprehended,bythe firliCho:ce,to be one that
had moft fuffrages. But [everal meetings there were,
and feveralCommon Halls affembled,fo thatit was
a contefted Matter,and,as I faid, there had been a
Report made on the Defendant’s behalf, We infilt
not upon the Right of Election, that has becn o-
therwiledetermined. But when heis put inN omi-
nation by the Electors in the City,and has many
‘Suffrages,and he conceives himfe!frightly chofen,
and they thatare theManagers of theElcction give
fuch an Account that in their Judgment he was
chofen,that furely was a probable Caufe for him to
proceed upon it, And if there be but 2 probable
caufe to bring this to a queltion,no doubt he might
very well take the courfe the Detendant took, Here
is no Arrett without leg:l Procefs, nay theirown
W itnefles {ay, there was an Offer to take an Ap-
pearance without putting it onfo farasan Arreft :
If my Lord Mayor would have but given an Ap-
pearance,there had been anend,buchedid not think
fit to do that, and {o the Procefs of Liw was ex-
ecuted up 'n him. Then here is the Cale in thort :
A Man thinks himfelf rightly and duly chofen into
an Office, and has probable reafors {oto think,tor
the Judges of the Election think fo ty0,and deli-
ver that as theirOpinion 3 {o that though he is mif-
taken, as the Bvent proves, yet he is not alone in

hisMiftake,nor without ground of his Apprehen-
fion, then if it be (under favour) fuch 2 Man hae
no othér Proceedingsto take inthe World for fet-
thing this Matter,but to appeal to your Lordfhip,
and that great Court where your Lordfhip fi:s,to
have a Writ to command the Mayor,or other pro-
per Officer to fwear {fuch a Man into the Office,or
fhew good Caute why he doth not. It the Mayor
upon the Receipt of the W rit thinks ficto obey i,
and {wears the Man, all is well: If not, he muft
make a Return of the Writ, with the Caufe why
the Command of the Writ is not obeyed. Now the
Suggettion ot the Writ is,that he was duly chofen
into fuch anOftice,and therefore he had a fair way
to put this Martter ro anend; if he would have re-
turned hewas cholen,or not chofen,there had been
an end of the bufinels, which he ought (under fa-
vour) to have done in Obedience to the King's
Writ. W hat then follows upon his not d ing to 2
‘The Party that is grieved hereby, has no other
Courfe rotake,but tobring his Action againft the
Mayor forit. This Courle the Defendant took,by

‘taking outa Writ againit the Plaintiff: And what

was the Effect of that Writ? It is indeed charged
here by the Counfel on the oth-r Side, T hat there
was a Delign of a difcontented Party in ityand I
know not what,and a grcatde4] ot Stir made,that
a Coroner of the City ot Lowndon fnould arreft my
Lord Mayor. It may he it was not {o 1everently
done, but yet if he thought he had gnod Caute of
Ac¢tiunagainit him,he might do 1t lawfutly, Doth
this prove to you,that th:s was m Jicioufly and un-
reafonably donc? Malice muft be to the Perfon,
Zeal and Earneftnels to haveRight done toaMan’s
felf or another, in a bt gal Courle of Juflice, is not
Malice,n .r will make the Prolecution of the A&i-
on unreafonableand groundle(s, Have they prov-
ed to vou, Gentlemen, any particular Dilcontent
and Malice, that is between the Plaintiff and De-
fendant ? No tru'y, I think, by all the Proof thas
has been offered, the quite contrury does appear.
The Defendant took out a Mandarus dire€ted to
the Plaintiff, which was not duly retuined : What
thendoth hedonext? Doth he moft violently ar-
reft him ? That, with Submiflion, he might do,
and no Offence in Law ; No,but he doth not do
it,butonly defired from time to time,as we fhail
prove anon, that he would but give an Appear-
ance,that would have puta Conclufien to this Dif~
pute. Thereisno Appearance given: Whereupon
he is arrefted, and detained in Cuftody {ix Hours.
ItaMan be once in the Ofhcer’sHands taken upon
legal Procels, how long foever the Ofhicer keeps
him, 15 not at all to be laid uponthe Perfon that
brings the Suit, thatis tobe looked atter by the
Ofhicer himfelf. Whatfoever was the Ufuge in that
Matter,we are not to an{wer for (though it is plain
anAppearance would have done all prefently) we
fhall prove we gave order to ufe ail Deference and
Refpeét inthe World. And befides(though [ would
not fpeak it to invalicate any of the Evidence giv-
en about the Right of Elction one way or other,
yet) there being a Return of the Defendant’s Ele-
¢tion by theSheriffs to the C-urt of Aldermen,but
they being of another Opinion,gave Order, thar
thole that thought themlielves aggrieved fhould
take their Remedy at Law: Which Order we have
purfued in that regular Courfe that the Law has
prefciibed. And Thopeit will never come to thar,
thara Man (though miftaken) conceiving himfelf
to haveaRight ot Action.and fuing out theKing’s
W rit, fhall fuffer for fo doing, unlels particular

Malice
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Malice be made to appear, Here is a great Noife
of Damage, and Difrepure, and Difgrace to the
Plaintiff and his Office, and he has been pleafed to
reckon his own Damages at 10,000/, We fay he
has {uftained no Damage by any thing we have
done, but we are quite not guilty of this unreafon-
able and malicious Profccution laid to our Charge.
And that we are not guilty, the Matter that has
been opened, we think,will fufficiently declare.For
if there was a Conteft about the Eleétion, and the
Sheriffs returned it as their Opinion,that the De-
fendant was cholen, though they and he tao were
miftaken, yet that might give a probable Ground
for his purfuing the Courfe he did take, and the
very Court of Aldermen and the Lord Mayor,bid-
ding them take their Courfe at Law,we fure fhall
not be punithed for it. 'Wedid not profecute our
Queftion in any malicious way,but in that Courfe
that theLaw allows,by taking out the King’s Writ;
and we hope the Law will protect us for it.

Mr. Williams, Will your Lovdfhip be pleafed
to fpare me a Word on the fame fide with Mr. Ser-
jeant Maynard. 1 am of Counfc]l,Gentlemen,with
Mr. Papilloi the Defendantin this Aétion.We do
not in{i{t upon it,nor now offer any thing to affert
our Election: Wedid apprehend we wereelelted,
but that is ruled againft us, and we refted {atisfied
with it. But we come here now before you upon
thisQueftion : W hether we had any probableCaufe
of Aétion,uponwhich we might take out this Pro-
cefs mentioned in theDcclaration, which isaCapias
upona Lasitat ? And wedo infaft upon it, that this
Acion of the Plaintiff °s mutft fall upon the 1ffue
joined, if we canfatisfy you, and thew that it was
not malicious, and without probable Caufe. And
tho’ our Caule of A¢tion againft the Plaintiff falls
out in the Event not to be a good and fufficient
Caufe, yet if it were probable, it will evade this
A&ion, and that isall we labour for. They donot
attempt to prove,at leaft-wile I have not heard any
thing of it,that there wasany exprels Malice, any
thing cither faid or done by the Defendant, more
than the cauling him to be arrefled upon this Writ.
It is very well kn»wn,it was in theCity of Loudon a
very much controveried Queltion, W hether Mr.
P apillongand Mr, Dubois,or Sir Dudley Nortlyy and
Myr. Rich,were chofen Sherifts of Loadon 2 Iwould
not run over the Hiftory of it, it 15 but too well
known and remembered,the Divifions that were in
the City ubout it. Some were [o much diffatished
with the {wearing Sir Dudley Northyand Mr, Rich,
Sheriffs, as thinking them not duly clected, that
they would have the Court of Kjag's- Bench moved,
forthe Writot Maudamus to twear Mr, Papitlon,
and Mr. Dubois. This Mandamus was moved for,
and granted,and ro this Writ the Mayorand Al-
dermen, to whom it was direct-d made a Return
that we were not eleéted Sheriffof Londoiz, which
Retarn was apprehended to be falie ; and really to
try the truth of chisReturn,was theAction brought
againft the Plamtiff. A Man that 1s injured by 2
Talfe Return, hath indeed no other way to right
himielt, but by bringing an Adtion againft them
that made it. Upon this Aétion brought,I hope
you arc fatisfied, Gentlemen, from the Evidence
that has been already given, the Defendant pro-
ceeded regularly and orderly, in a decent manner
applying himfelf to get an Appearance to his Acti-
on. And we {hall prove he did fo: For, firft, he
took out a Latitatagain{t my Lord Mayor,and by

the Attorney gave him notice of ir, and defired an

Appearance; fo that the Queftionin difpute might

and ‘Thomﬁas Papillon Efg;
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come to fomeDetermination. But he wastiot pleaf-
ed to give us an Appearance to that Writ, fo we
took out a Capias, gave him natice ofit, and de-
{ired an appearance,but could have noappearance,
whereupon we took out'an Alias Capias, whichis
the Writ mentioned in the Declaration : And the
Coroner, who has been named, was then told, he
(hould be called uponto make fome Return to his
Writ,which heacquainted my Lord Mayor with,
and defired him to give an Appearance, which he
refufing to do, the Officer was conftrained to ar-
reft him, to execute the King’s Writ,and you hear
how hetreated him withall the refpeét, and carried
him to his own Houfe, where he {taid fome Hours,
and then wentaway. All thistime were we {atisfi«
ed with what was done,we cxpeted no more than
an Appearance, which at laft was given. Upon
that Appearance we did declare, inthe Beginning
of Hilary or Eafler Term (83) But it fell out, that
in Egfter Term (83) there was an Information for
a Riot upon Midfummer-day before,about this con-
tefted Eleftion,came tobe tried, And that coming
to trial, 1o. Mati, and being found to be a Rior,
and the Sheriffs fworn tobe duly elefted,thereup-
on we wereabundantly{atisfied that we were mifta-
ken,and undermifapprehenfions,and that ourCaufe
ofAétion would not hold,and we did difcontinue it.
Indced,if we had profecuted ourAé&ion after that,
it would have been more like an angry anda filly
Proflecution, and the whole have had a wor{e Con-
{truction, than the thing in itfelf would bear. But
when we found the Opinion of the Court to be a«
gain{t us about our Election, we immediately dif-
continued our Action. Gentlemen, we fhall prove
thefe to have been our Proceedings, and that, I
hope, will fatisfy you, we are not guilty, accord-
ing as we have pleaded.
Mr. Ward. May it pleafe your Lordthip, and
you, Gentlemen of the Jury, I am of Counfel on
the fame fide, for the Defendant, and defire to be
heard one Word, as to fomeT hings that have been
{aid on the other fide on this Caufe. There have
been fome Queftions asked, that do very much re-
fleCt upon the Defendantyand which I would take
out of this Caufe. I thall rake notice, firft, what
the Queltions were, and then give them that Re-
gardand Anfwer whichthey deferve, That which
is urged, Gentlemen,by way ofCrimination,in this
Cafe, againft the Detendant,and an unjult as weil
as foreign Refle€tion, not at all concerning the
Caule,is,asif the Defendant were acquainted with
the Infurre@ionand Confpiracy that wasintended
againft the King’s Life,and for {ubverfion of the
Government and procured thePlaintiff,thenLord
Mayor,to be arrefted,to further and promote that
Infurrettion. Bur as that was infinuated only for
Refleétion’s fake,{o I hope you, Gentlemen, will
be plealed to take notice, that not one Woid of
any {uch thing is proved ar. all that the Defendant
ever knew of any intended Infurrettion, nor that
this was done with any {uch Defign: For even
their firft Witnefs, Keeling, from whofe being em-
ployed by the Coroner in the Execution of the
Writ uponSir#illiam Pritchard the Plainuff,they
would argue that fomewhat cl{e was defigned in it,
doth give a politiveDenial of any fuch thing now
upon his Teftimony here. And Mr. Papillon the
Defendant never knew him in hisLife,nor employ-
ed him inthis Bufinefs,nor ordered that he (hould

" be employed in it, nor ever faw him,but the Co-

roncrgave him his Warrant to execute, If there-

forc Keeliing and Goodenengh were concerned inany
ill
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i)} Bufinefs, and" have taken upon them to do that.
which they ought not to have done, thatdoth not
fignify any thing in this Cafe, nor oughtto turnto
the Defendant’s Prejudice. Nor, if any thing were
done by the Officers, that were to exccute this
Procéfs, that were a Misfefance, or a Male-cxe-
cution of their Office; that ought not to be im-
R;Iltcd as a Fault in the Defendant. But for this

atter now before you, the Calc will depend up-
on this Point chiefly, Whether the now Detendant
had a-reafonable Caufe, or probable Ground, to
bring-an Aftion againft the Plaintiff at the time
when it was brought, and this Arreft made? For
there is many a Mun, that at the Commencement
of hisAétion,doth conceiveinhimfelf,he hasagood
probable Caufe of Aéton againit another Man,
that in the Event of Things finds he was miftaken,
and hath no fuch Caulc; and thereupon defifls
the Profecution of it. Therefore the Probablilty of
the Caufe, at the time when this Faét was done, 1s
the Queftion you now are to try. For we are not
now confidering, whether that probable Caufc did
continue and prove a good Caufe, the cventof this
Matter has proved it quite otherwife. Indeed the
original Queftion of this whole Caufe was, Who
were only elefted Sheriffs? And that at the vme
of fuch Eletion made, a great Number of Votes
paffed for the Defendant, 1s, I think, very notort-
ous, both upon the liftingup of Hands,yand upor
the Poll. Thefe things we thall offer to you, and
{hall make it out thatthefe gave occafion to the De-
fendant to conteft the EleCtion, and confequently
to the bringing of the Aétion thatthe Plaintff was
thus arrefted upon. If then there were fuch things
as thefe that we have opened, which gavea colour
to controvert the Right, and the Defendant purfu-
cd the Method prefcribed by the Law to bring it
to a Determination, and there was no particular
Difrefpect or Incivility offered to my Lord Mayor,
then fure there was no reafon to bring this Aétion
againft us. And thar there was no indecent Beha-
viour ufed towards the Plaintiff dothappear from
the Evidence that hath been given of the whoie
Tranfation. All that wasdelived of my Lord May-
or, was but an Appearance. For this wasindeed an
Aétion that did not require Bail, but an Appear-
ance; tho’, I muft needs fay, I never knew any onc
{o averfe to give an Appearance to an Aétion as
the Plaintiff was, for after a Latitat and Capias
taken out, and being frequentlyacquainted with 1t,
and at length,upon applicationafter the taking out
of the Alias Capias, and many Attendances, with
allthe Deference and Refpect imaginab'e, both to
his Perfon and Office, not fo much as a bare Ap-
pearance could be obtained, Upon the opening of
the Declaration and the Caule you have b:en told
of the great Dangcers that were in the Cale, as to
theInfringement of PublickPeace,and theGovern-
ment, which has been very much aggravared on
the other Side. Bur had the reafonable Requelt of
the Defendant by his Attorney, or the Officer, {o
often repeated,been but complied with, it had been
but fending toany Attorney, and ordering an Ap-
pearance, and then, I hope, the Peace of the King-
dom had been in no Peril from fuch a Defign as
this Arreft. Which I weuld not have mentioned,
nor fhould have taken to beat all concerned in the
Iffue now before you to be tried, but that I find
them ro be taken into the queltion, when I hope
you will confider they are no way material to the
Poinr in Controverfy, Now, Gentlemen, in our
Defence againftchis Suit of the Plaintiff’s, we thall

call our Witnefles to prove what we have opened.
And our Defence will be in thefe Steps: Firit, To
fhew the Inducement to ouwr Aétion againft the
Plintiffy which will fhewthere was a probable caufe.
Secondly, Give an account of the reverent Carri-
age and Behaviour towards the Plaintiffin the Pro-
{fecution, how with reiterated Applicatons it was
only defired that the Plaintiff would give an Ap-
pearance, which he was not pleated to do; and that
thereupon, with great Civility, the King’s Writ
was execurted, as indeed I fee no Proof to the con-
trary. For ncither the Coroner, not thofe other
People, that gave their Afhiftance to him, were at
all rude m their Carriage to my Lord Mayor, but
as foon as the Arreft was made, they were all turn-
ed off, and the Coroner {taid alone with my Lord,
and went with him, in his Lordfhip’s own Coach,
to the SkinnersHall,which was the Coroner’sHoule.
Neither was there any thing ill done, after all this
was paft: For, upon the Plaint:fl’s Appearance, the
nnw Defendant declaied in his A&ion, and intend-
cd to purfue it, burt it happened that afterwards,
ina thorttime, thefe things fuffered fome Debate,
ina Trial that was here about a Riotatthis Electi-
on, where the Queftion of the Right and Elettion
was determined on the other fide, which gave the
Flamntiff in that Ation, the Defendant inthis, fatis-
faction that he was ina Miftake, and{o he thought
fit to dilcontinue that Action, and proceeded no
further— .

L.C.§. No, Mr./#ard, that was not the Quefti-
on determined then,

Mr. /Vard. My Lord, Ihumbly conceive the
Iffue of that Caufe did determine that Queftion—

L C.7. No, no, I tell you it was not the
Quetlion,

vir, #ard. 1 muft fubmit it to your Lord-
{hip——

E. C. ¥. I perceive you do not underftand the
Queltion that was then, nor the Queflion that is
now. You have made along Speech here, and no-
th:ng at all to the purpofe: you do not underitand
what you are abour, I tell you it was no {uch
Queflion.

Mr. Ward. My Lord, T was only giving an
account of what we fhould proveas to the Iairnefs
of our Proceedings——

L.C.F. But I muft interrupt you, and tell
you, all you have faid fignifics nothing. And asto
what you mention of the Trial for the Riot, 1 fay,
if there be any kleétion to an Office at any time,
that is controverted or doubtfu!, you have Forms
and Mcthods of Law to dctermine the Controver-
[y ———-

Mr. #Verd. And we fay, with Submiflion, my
IL-:::;;J, we have only purfued fuch Form and Me-
[hna.

L. C. 7. You are not to try Rights by Club-
Law,by Riots,by Noife,and by Tumults. Fhere-
fore you are miftaker, tofay, that was the Queli-
onuponthe Trial of the Riot. No, 1t was not the
Queftion, but the Defendants there were tried for
a notorious Qffence and diforderly tumultuous Af-
fembly, an Aflembly that had like to have fer us
together by the Ears. Therefore you muft notwlk
after that rate, If you will fpeak, apply to the Bu-
finefs in hand. Do not make fuch Excurfions, ad
captandum Populun, with your Flourithes; for taac
1sal] that isdefigned by your long Harangues. But
I muft not fufferit, I will have none of your kna-
mel, nor your Garniture. T he Bufinefs of the Courg
15y and, by the Grace of God, it{hall alwaysbe my

Bulinefs,
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Bufinefs, and (vt fhould be'the Counfels téo, Ser-
vare jus illefum. Butl fee you da not underfiand
the Queftion, and that makes you ramble fo much
in your Ddcourfe. S

M. Wasd:- My Lord, Idefire always to do
my Duty; and do itas well as I can. Iknow very
well,” and hope tpiapply it to this Cafe, thatin 2
Queftion of Right there aré Forms and Methods
of Law te be purlued, -and I would defend my
Clignt from this-Ation, by praving he did purfue
that Method; and when he apprehended he had
been-bsfore mifktken, he-defilted from what he
had begun——-

L.C. 7. Itellyou, I perceive you do not ur-
derfland the Queftion. -~

Mr. Hard. 15 your Lordlhip will give me leave

to explain my felf, I hape I thall fatisfy your
Lrﬂtd[hip-, B

not inake' the People’ believe as tho’ the Righe' -
of Sheriffs, or not Sheriffs, were determined upon
the T'rial of 3 Riot; L -

Mr. Sery. Maynard. There are thefe things that
are’ proper to be confidered in'this Queftion ®
W hether the Canfe were probable, or not pros
bable ? And if nos probable, whether malictous, -
or not? SRR | S

L. C. ¥. True, Brother: If People will but'
underfland their Bufinefs, it is reduced to a nar«
row Compafs; butif they will not underftand what
it 15 they come about, they Will ramble from the.
Point, and who can help it? Bur we muft keep
to what is before us: .

Mr. Williams. We {hall make it out, that noe-
thing was done but very civilly. - -

L. C. }. You muft make it out, that nothing

L.C. §. Indeed, Mt #ard, you do not un-
derfland the Quettian at all, but lanch out into an
Ocean of Difcoyrfe, that is wholly wide from
the Mark. I fte you do not underfland
1t

Mr. Ward. Will your Lordfhip pleafe to hear
me—

L.C.F. Ay, if you would fpeak to the pur-
pofe; but [ cannot fit here all Night to hear you
make florid Speeches about Matters that are fo-
reign to the Point before us.  Come to the Que-

ftion, Man ; I fee you do not underftand what
you ar¢ about.

My. Ward. My Lord——e
L.C. . Nay, be as angry as you will, M.
Wardy, 1do tell you agen, All you have faid is

nothing to the purpofe, and you do not underftand
the Bufinefs. |

Then there was a little Hifs begun,

L.C. 7. Who s that? What in the Name of
God! I hope we are now paft that time of day,
that Humwing and Hifling thall be ufed in Courts
of Juftice; but I would fain know that Fellow that
dare to hum or hifs while 1 it here ; I'llaflure him,
be he who he willy I'll lay him by the Heels, and
make an Example of him. Indeed, Iknew the
time when Caules were to be carried according as
the Mobile hifs’d or humm’d ; and I do not queftion
but they have as good 2 Will to it now. Come,
Mr, #ard, pray, let us bave none of your Fra-
grancies, and fine Rhetorical Flowers, to take
the People with.

Mr. #ard. My Lord, 1do not do any fuch
thing 3 but if your Lordfhip would pleafe to hear
me, I would explain my felfy I hope, to your
1,ordthip’s Satisfacticn, and the Sarisfaétion of the
Gentlemen of the Jury.

L.C.f. Hear you? Why, Idid not interrupt
you, Man, till you came to lanch out into ex-
travagant things that did nor at all concern the
Caufe. Keep clofe to the Queftion we come:
hereto try, und I will hear you aslong as you will,
The fingle Queftion is here, Whether there were
a probable Caufe for your arrefting the Plaintiff,
or not ?

Myr. Ward. My Lord, we did apprehend, 1
fay, that we had a probable Caufe ; but when we
found our Miftake, we dilcontinued our Aétion,
paid Cofts,. and have a Receipt for them, This
was it [ way laying———

L. C. ¥. Say what you ean, in God’s Name,
that will corduce to. the Point in hand ; but do

was done but what you had probable Caufe at
leaft for. '

M. Hilliams. We will, my Lord, apply our
felves to that which your Lordfhip direéts.  Call
Mr. Brome, Mr. Courthopey and Mr, Cornifh,

3
Mr. Brome fworn.

My. Ward, Mr. Brome, are you fworn?
My, Brome. Yes, Sir. -

Mr. Ward. Have you the Writs here? The
Latitar and the Capias ?

My, Brome. Truly, Sir, T havenot; Idid not
bring them with me, they are at home at my
Houle; if you pleafe, I will fotch them.

Mr. Ward, Pray, can you tell, Sir, when the
firft Writ was returnable? |

Mr. Broms. In Hilary Term,
My, Ward. W hen you had that Writ brought

to you, Sir, what did you fay to my Lord Mayor
about it ?

My, Brome. T went to my Lord Mayor with
Mr. Goodenough, and defired my Lord that he
would appear to it, as Mr. Goodenough told me he
had defired of him himfclf before.  But he faid
he would give no Appearance. If I would take
him upon the Writ, I might do as I pleafed, and
he would confider, and do as he fhould think fi,
but he would not give any Appearance. [ told
him, I had Writs againft {everal of the Aldermen
upon the fameaccount, and that I would wait up-
on them allo; and I did fo, and defired them to
appear, and oftered to take an Appearance from
them, and gave my Lord Mayor and them time
to confider of ity and came again; but they told

me, they had confidered of it, and wonld give no
Appearance.

Myr. Williawes. When was this, Sir?

Mr. Brome. In the beginning of Hilary Term,
to the beft of my remembrance.

Mr. Bropse. What time did you give my Lord
Mayor to confider of it ?

Mr. Williams. About a Week, or fome nine or
ten Days time, as I remember. - -

Mr.Ward. W here was itthatyou-had that An-
fwer, that he had confidered of it, and would
give no Appeayance?

My, Brome. It was at the Court of Alder-
men. *

Mr. Williams. Were the Writs brought again
£o you !

My. Brome, There was not time to make a
Return then, and fo they let all alone till a lic-
tle before the beginning of Egffer Term; and then
one Day, Mr. Geodensugh the Attorney brought

me
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- Mr. Brome. 1.never:keep my Watrants; they -
that execute them.have them. - L

mé the Writs:again; aid-threatned to complain
L C.J. But anfwer me, To whom 'did'jfdu'g

to the Courr:of:.ime; . and Zcquaint themyiithac I
had negleéted the Execution of the King's:Writs,

two of them.” - - .7 [~ . makethem? | L HER
« Mr. Ward: .Upon.your Qath, Sir, did he <My, Brome. To one of the Sheriffs Officers
thygaten you, that if you did not make a Return  commonly. ; Coe IR
of the Writ, .he would cotnplain? ' L. C ¥. Then I: ask .you, upon, your QOath,

" Mr. Brome. He faid 1 had expofed him to the
Complaint of his Client 5 and if I did not do i,
he would compiain to the Court of me: If I
would makea Return, as I ought to do, ‘well-and
good, if not—— - - 4 s

- Mr. Williams, 1f not, what then? Did he ufe
any other threatnings, pray, Siry butthat he would
complan to-the Court ? |

Mr. Brome. He 'did threaten to complain of
me, R .

- Mr. Att, Gen.-You fay, Sir, he threatned you;
what Anfwer did you make to him?

- . Mpr.: Bromg. 1 did not ufe to execute Writs my
{cIf, »I told hign.: Thereupon he did propofe two
Perfons to me, Mr. Keeling, and one Mr, Bus leigh
for he told me the Shaiifts Officers would not do
it S .
Mr. Att. Gen. Pray, Sir, did you endeavour
to get ay of the Shenfls Officers todo it e

Mr. Brome. He told me he could not get any
of them to do it;.. .

Myr. Ward. Mr. Brome, what did you do after
he had'propofed thofe two Perfons to you?

My. Brome. After I had given thofe Warrantsto
the Officers he had named, I told him, I was wil-
ling to go once more to my Lord Mayor, to fec
if I could ger an Appearance of him without ar-
relting him; {o I waited on him at his Houfe at
Grocers-FHall, but found him then at Dinner; {o |

went away, and came again about four ’o Clock,:

and I firlt {poke to Mr. Giffon, and intreated him
to let my Lord Mayor know, that I defired to
{pe.k with his Lordfhip at his leifure : Afterwards,
when I came vp to my Lord Mayor, he asked me,
what was my Bufinefs; I told him the Writs were
renewed, at the Suit of Mr. Peapillon and Mr. Dy~
bois, and I was preflfed to make a Return; and [
cefircd his Lordthip that he would be pleafed to
give an Appearance. He told me he was ready to
fubmi. tr the KING’s Writ, but would not give
an Appearance; thereupon the Officers named in
the Warrant by my Command did arreft him,

Mr. Ward. How often did you wait upon my
Lord Ma:or for an Appearance upon both the
Wi, before he was arrefted?

AMr. Brome. Several times 3 I cannot exactly tell

how oftcn,
Mr. Williams. Had you Directions, if he would

pleafe to give an Appearance, to take an Appear-
ance, and not ro arreft him ?

Adr. Brome. 1 had Direltions to take an Ap-
pearance, if he would give it.

Mr. Att. Ges. From whom had you that Dire-
ction, Mr. Browme?

M. Brome. Fiom the Attorney Goodenongh.

L.C.f. Now, Mr. Broime, let me ask you a
Quettion or two: How long had you been Co-

roner before ¢ '
My Brome. About two Years before, or there-

abouts..- .. - o
“L.C.%¥. Had you ever made any Warrants
upon Writs of Capias before?

_.Mpr. Brome. Ycs, my Lord, feveral.

- L.C.}. Who did you ufe to make your War-
rants to, to be executed ?

did you before this ‘Time ever ‘make any ‘War-"
rants to any other Perfon, till fuch-time as you
made thefe Warrants to arreft Sir-#illiam Prit-
chard ? X ed - R
Mpr...Brome:. 1-have -made feveral to the She-
riffs Officers, that I cannot remember now par-
ticularly, R I
L.C. ¥, But mind my Queftion, Man, and-
anfwer me direftly 5. for I expet-you fhould
anfwer me pofitively to it. Have yon.ever at any
time made any Warrants to any other-but the
Sheriffs Officers till this time?, - o |
Mr. Brome. 1 cannot remember that I have.
L. C. ¥. How then came you at Ruffel’s Houfe
to difcourfe with Mr. Goodenongh about who would
be fit to execute the Writ, when you u‘ed to em- .
ploy the Sheriffs Officers, and there were {o ma-

ny of them? =
- My. Browme. He told me he could ger no on

of them to execute it.

- L. C. 7. But there muft be fomething more in
it than ordinary,” that you, and Goodenough, and
all thofe other People, fhould come to meet about
fuch a thing as this, to difcourfe.and confider
who fhould be fit to be put into a Warrant to
maie an Arrelt upon a Capizs, when before that
time you ufed to make it to thofe that are verfed
in thofe Matters. _

Mr. Brome. When the Attorney came with a2
Writ, and defired a Warrant upon it, it is ufual
to take whom he nominates, and make him the
Ofhicer to execute it.

L.C. . Then give me, if you can,. any one
fpecial Indance, wherein you have taken the Di-
rection of the Attorney, whofe Name to put into:
the Warrant,

My, Brome. Yes, my Lord, T can.

L.C. 7. Do then, let’s hear it, when was

thar ? .
Mr. Brome. 1dwd 1t in the Cafe of His Royal
Highnels ag.inft Mr. Pitkington: Mr. Swift came
for a Wairant, and dire¢ied me whom to put in-
{0 1L,

- L. C. 7. What Diretions did he give you?
~ Mr. Brome. He gave me the Names in writ-
ing.

L.C. J. Where is Keeling ?

Keeling. Here, my Lord.

L. C. J. What was the meaning of that Word
that was ufed by you, that the Farty would be
angry, if you did not arreft my Lord Mayor;
for that is it, which makes me fo inquifitive into
this Matier, how thefe People came to be em-
ployed ?

Mr. Sol. Gen, Ay, pray confider with your felf,
and recolle€t, Mr, Keeling 5 when you were firft
mentioned to be a fpectal Bailiff to arreft my
Lord Mayor, you fay you oppofed it: How then
came you to be drawn in, and engaged to do
L

Keeling. 1 will teli-you, my Lord.

L C.7. Ay, and tell us what Number of
People were there,

Keeling. There were abour thirty or forty.

L. C.J. Was Brome among them ?
Kedling,
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Keeling. He was there fome part of the time.

L. C. }. Well, what was the Reafon that you
fhould be engaged about this Thing ?

Keeling. 1 went away a while, and came again;:
Mr. Brome came 1n, and [ was away an Hour
and halfy as I remember, or fome confiderable
time. Mr. Brome cannot forger, that, when I
came again, I found my Name inferted in the
Warrant, as a Bailiff to the Cornner, to arreft
Sir William Pritcherd, then Lord Mayor. Idilputed
it, as being never concerned in any fuch thing
before, and was very unwilling to be employed in
the Affair. Says M. Goodenongh to me thercupon,
You will difobhige the Party in cafe you do not
do 1t.

L. C. % Was Mr. Brome 1n the Company
when Goodenongh {aid {o to you?

Keeling. 1know not that truly, but he was be-
fore in the Company.

L. C. ¥. How many were then in the Room?

Keeling. About twenty, or more, as near as I
can remember.

L. C.}. You, Brome, did you cver, when
you received a Writ to arrelt a Man, and

were to give a Warrantuponir, call a Confult of

Twenty or Thirty, how to do it, before this
Time ?

My. Browme. 1 did not do it now,

L.C.%¥. No, no, a-lack-a-day, thou wert as
innocent inall this Matter as a fucking Child.

Mr. Williams. Was Mr. Papillon in the Com-
pany, Mr. Keeling ?

Keeling, No, he was not.

M. Ait. Gen. Mr. Brome, pray an{wer me ;
W hen you had my Lord Mayor in your Cuftody,
how came you to difcharge him out of Culto-
dy?

YM}'. Brome. I was taken into Cuftody my
{elf.

My. Ward. Did my Lord Mayor give an Ap-
pearance ?

M. Brome. T was committed to the Compter
my felf.

Mr. Williams. Werc you by when it was a-
areed that my Lord would give an Appear-

ance? | _
M. Brome. [ believe not; it was afterwards,

as I have heard.

L.C.7. A-lack-a-day, it went ftrangely a-
gainft AMr. Brosme’s Stomach, all this did. Iknow
it very well, he had no mind to it atall.

M. Att. Gen. My, Keeling, did you hear any
Difcourfe between the Twenty or Thirty that
were in that Company about this Bufincls ¢

Keeling.1 cannot fay whoin particular di{courfed

of it, or what was {aid. |
Mr. Sol. Gen. Wasitdifcourfed of inthe whole
Company? | o
Keeling. There was fome Difcourfe about it in

the Company. _
L. C.. You, Brone, were youever acquainted

with Kecling before?

My. Brome. 1 had the Misfortune, my Lord,
to be concerned with him about fome Coal
Works.

L.C. ¥ Did you know that Ay, Buileigh be-
fore, that was the ocher Bailiff?

M. Brome. 1| knew him by {ight 3 I had no
greal Acquaintance with him.

L. C. 7. Pray where lived Aceliig ¢

M. Brome. At Eafi-Swithfield.

L. C. ¥ And wheie lived Burleign ?

Vovr. Il

and Thomas Papillon Efg;

Jer ¢
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Mr. Brome. Truly, my Lord, I know not; I
think at the other end of the Town,

L. C. ¥. But, prithee, how came you to join
thefe two People rogether in this Bufinefs ; the
one from /apping, the other from Wefimin~

My. Brome. W here the Sheriffs were concern~
ed, as they were in this Matter, and therefore
it came to me, I thought it not{o proper to pitch
upon the Sherifts Officers, nor would they do ity
as lic told me ; and efpecially it being to arreft my
Lord Mayor, Idid not think proper to employ
any one that lived in the City.

L. C. ¥. But there were abundance of People
that were not Citizens, that were nearer at hand,
and nearer together, and fitter for fuch a Purpofe
than a Tradclman fetched out of the Eaft, and I
know not who out of the Weft, to arreft a Man:
There mutt be fome other meaning in it.

M. Brome. Igave them the Nomination, as I
ufed to do in like Cafes,

L. C. ¥. Uponyour Qath, Sir, was it you or
the Attorney that named thefe Perfons ?

Mr. Brome. He told me he could got none of
the Sheriffs Officers to do it; and I did not think
it indeed proper for any of them.

L.C. ¥. And why, good Sir?

Mr, Brome. 1 did think fo, truly, my Lord.

) L. C;‘ 7. Why? Why? What Reafon had you
101 102

Mr. Brome. It was reafonable, as I apprehend,
my Lord, for me to think fo, it being in 2 Mat-
ter wherein the Sheriffs were fo much concern-
ed.

M. Sol. Gen. But did you propofe it, or any
one clfe in the Company, upon your Oath? and
who was it?

M. Brome. The Attorney named them.

Mr. Com. Sers. Itleems here werea great many
Perfons met at Rufel’s about this Bufinefs, I
defirc, my Lord, that Mr. Brome may name as
many of them, as he can, that were there,

L.C. 7. Ay, as near as you can, name the
twenty or thirty Perfons that were there; foryou
living in the City, and baving an Acquaintance
among that Sort of People, muft needs know
mofit of them.

My. Brome. Why, my Lord, there were both
the Goodenoughsy and Myr. Nelthorp, and who In
particular elfe, [ cannot well remember.

L.C.F. Yes,yes, Iam fure youcan tell more
of them.

My, Brome. My Lord, I cannot f{wear that I
remember any other in particular.

Ay, Com. Serj. It feems he has named fome of
thofe that are in the Proclamation; pray, Sir, do
you remember any others were there, that were
in the Proclamation?

My. Brome, 1 do not remember any other of
thofe 1 the Proclamation were there.

Mr. Ast. Gen. Can you remember any that
were not in the Proclamation?

Mz, Brome. There were {everal People that I
knew by fight; but 1 cannot remember their
INamcs.

L.C. 7. Nay, nay, pray open your Eyes a
fittle, and recolleét your ivicmory, and telius who
were there; 1 know you can do it -

M. Brome. My Lord, there were many Citi-
zens, that 1 knew by {ight; but had no particular
Acquaintance with them.

Mr. Sol. Ges. Did you know any of the Com-
6 Y pany
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pany befides the Goodenoughs, and Keeling, and

Nelthorp ¢ _
M. Brome. 1 had a little Acquaintance with

him.

My, Sol. Gen. How come you to remember
him {o particularly?

My. Brome. I verily believe he was there,

Mr. Recorder. Was My, 2Veff there ?

My, Brome. 1 cannot pofitively fay, whether
he was, or not.

My, Filliams. Swear M. Cornifly then,

[ W7bich was done.)

L. C.F. You, Browe, was M. Cernifph there?

Mr. Brome. Not that I know of.

Myr. Att, Gen. It is {trange we cannot learn
who thofe Perfons were that met there.

L. C. §. Oh thefe Fellows have ftrange Me-
mories for their Purpofes. Well, what do you
call him for ?

Mr. Ward. My Lordy we call My, Coraifh to
give an Account what he knows of this Matter,
what Direttions were given by the Plaintft to
his Attorney, how he thould carry on this Mat-
ter.

Mer. Cornifp. My Lord, That which I particu-
larly remember, 1 (hall fully and very faithfully
declare. 1 was with Adr. Papilloiny and Mr. Du-
bois, atmy Houfe. The Occafion of their coming
thither I knew not, nor did expect eitherof them
there; 1 my felf came from Guild-Hall, either
from a Court of Aldermen, or from a Commit-
teey and when I came Home, I found them
there. We had not beecn many Minutes to-
gether, but in comes Mr. Goodenonghs the Attor-
ney ; and he applied himfelf particularly to AZr.
Papillon and My, Dubois, to receive their Orders
what he thould do; for he faid the Time was al-
moft fpent, and he had addrefled himfeif from
time to timc to my Lord Mayor, and fome of
the Aldermen, to get them to appear, but they
would not. They told him then, they had given
him what Orders they had to give him already ;
that it was fic the Matter fhould be brought to
fome Trial or Iffue, that there might be an end
of it. He prefled them then earneftly to know
what he fhould do: Said they, you are to de-
{ire an Appearance to the Action, and if he will
give ity take it, and remember my Lord Mayor
is the chief Magiftrate of the City; and pray,
carry it with all refpe¢t and regard imaginable to
him,

M. FVilliams. You fay, Sir, they bid him to
take an Appearance, if he could get it?

Mr.Coruifp. Yes, and they declared, that their
Defign was only to bring it to an Iffue to be tried,
and they would not infilt upon any thing but an
Appearance, if it might be had.

L. C. #. Wonderful careful and civil they
were, no doubt of it.

My, Cornifh. This is the Truth, and the whole
of the Truth, that I know of, relating to this
Marcer.

L.C. F. Mr. Coruifhy youipeak of fome of the
Aldermen, that he {aid he had been with: Whar
Aldermen svere thole ?

My, Corutfli. There were {everal of them, that
he faid he had Writs againft.

L.C. % You were an Alderman then, pray,
had he any Writ againft you?

Mr. Coruif. 1 know not whether he had, or
1o.
L. C. 7. But he did not requirc an Appear-
ance of you, I {uppofe.

M. Cornifs. If he hady T muft have taken no-
tice of it 1o defend my {elf as well as I could.

L.C. j. Ay, no queftion but you would ; but
were you asked for an Appearance, or no?

M. Cornifh. 1wastold [{hould be fued among
the reft.

L; G. j. But was there any Writ thewn to

Ou:

d M. Cornifh. No, my Lord.

L. C.J. Thenpray let me ask you a Queftion
or two. Did you ever know any Man before
bring an Action, or fue tobe Sheriff of Londoi 2
You have been Sheriff your felf we know.

Myr. Cornifb. This vras a Matter that had been
much difputed in the City; and a Quettion had
been depending upon it, whether the Right was
to my Lord Mayor, or in the Sheriffs.

L. C. 7. But the Queftion of Right between
my Lord Mayor and Sherifts, what was that to
M. Papillon¢ Did you ever know a Man bring
an Action, or {ue to be Sheriff?

M- Coruift. ‘Uruly, he that experienceth the
Trouble of 1t, will, Ibelieve, never be defirous
of it.

L. C.}. But that is no Anfwer to my Quel-
tion, anfwer me direCtly : Did you ever know
any fuch thing beforc?

AMyr. Cormifh. 1 never did hear of any fuch, that
I know of.

L. C. 7. Howthen came M5 Papillon {o offi-
cioufly to defire it ?

My, Cornifb. I cannot anlwer ; what his Rea-
fons were I know net.

My, Filliasss, 1t was an Ation to determine
theQueltion that wasat that time fo much litigated
in the City of Loizdoi.

Mr. Att. Gen. Mr. Coruifty Pray, will you an-
{wer me onc thing ; Were you never inno Com-
pany, wherein it wasagreed this Suit thould be
brought and carried onintheir Names?

M. Coruifb. Ny, Aitoriey-Geueral, I never med-
dled nor managed ir.

Mr., dit. Gen, Did you never hear it was {o
agreed?

Mr. Cornifh. It is known to Thoufinds, as
much as 1"know of it; the Matter was difputed
of inall Companies in the City.

Mr. Ait. Gea. But you do not anfwer to my
Queftion; were youever in any Company when it
was agreed that {o it fhould be?

My, Coraifh. Siry [ tell you as well as I can,
the Matter that was to be difputed by that Aétion,
was the general Difcourie of all Socicties of Men
whatever, in the City at that time.

L. C. . ltis a ftrange thing, that one cannot
get a direct Anfwer from thefe People, to any
thing one asks themy Idefirc to know one thing
of youy M. Cornifh: You have known, Mr. Pa-
pilion, the Defendant before rhis rime?

M. Corinifn. Yes, my Lord, I have known
him feveral Years.

L.C.}. Was ne ever chofen Sheriff of Lop-
don before ?

My, Corify. Yes, my Lord, 1 f{uppofe he
was.

L. C. 7. How chance he did not hold then ?

My, Corifo. 1 have heard he fined, as was
common and nfual,when Peidons Occalions would
not permit titem to attend the Service of the
Flace.

L C.¥. Hedid fo, 1z 1s known to Thoufands,
as you luy, thathedid. Now, pray, let me ask

you
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you another Queftion : Was My. Bethel ever chofen
Sheriff before that time you and he were Sheriffs
together ?

M. Cornifh. T donot know that he was chofen
before.

L.C.%. How is that?

My, Gornifb. My Lord, I do not underftand

what the Queftion is, or clfe I know nothing of

i,
L. C.¥. How, did you ncver hear of that
before ¢ For, Mr. Cornifb, I do not {peak of a
thing that no body knows ; alas, thoufands, and
ten thoufands of People know that too.

My. Cornifh, My Lord, upon my Oath, I do
not know that ever he was.

L. C. ¥. Did youever hear it?

My. Cornifh. 1do not know that ever 1 did.

L.C. %. Did you never hear that Mr. Bethel

fwore himfelf off, astheycallit? You know what
I mean.
M. Cornifp. 1 do not remember any thing of
it
L.C. % Nay, nay, itis to the Matter, I affurc
you, Mr.Cornifb, whatever you think of it. I
ask you then another Qu:ftion, thatlies fomething
nearer your Memory : Upon your Oath, when you
two were clefted upon Midfummer-day, was not
that Eleftion vacated, and you chofenagain with-
in 2 Week, or fome little time after ? And was it
not becaufe you had not taken the Sacrament, and
the Corporation-Oath?

Mr. Cornifh My Lord, I do remember there
was a {ccond Election.

L. C.'¥. And weremember it too well enough.

Mr. Cornifp. That was fo lately, that any Ci-
tizen of London, orany onethat lived here, may
remember the Paflages of thofe Times.

L. C.¥. And you have as much Caufle to re-
member it as any Man, [ affure you, for {everal
Reafons that I know.

Mpr. Cornifh. My Lord, I think I have reafon
to 1emember it,

L.C.}. Lelt you(hould forget ity I will en-
lighten you, and refrefh your Memory a little:
1 ask you again, upon your QOath, was not your
firft Ele@ion fet afide, becaufe you had not taken
the Oaths and the Sacrament?

My Cornifb. There were two Eleltions, my
Lord, I fay, I do remember.

L. C. %. Siry do not prevaricate with me; 1
cxpett a pofitive Anlwer: Was not thatthe Rea-
fon, upon your Oath?

Mr. Cornifp. I cannot fay that was the pofirive
Reafon. |

L.C.¥. Then I ask you upon your Oath,
had you taken the Oaths and the Sacramentas the
Law requires? |

Mr. Cornifh. My Lord, My, Berhel was a Stran-
ger to me, | did not know him before that time.

L. C.%¥. Gentlemen, Men muft not think to
dance in a Net, and blind allthe World. Asto
my own ielfy [ know thefe things very well, with-
out any of their afliftance, and I only ask thefe
things by the by, to letthe World be {arisfied what
fort of Men thefe are, that pretend to Saintfhip,
and yer, you fee, ane can hardly get one Word
of Truth out of them:. Let the Law, in God’s
Name, take place, and let every Man profecute
his legal Acions ; but when, under the Umbrage
and Countenance of Law, Men {hall delire to put
themieclves into Offices, and Places of Truft, on

purpofe to difturb the Government: Do you think
Vou. IIL
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the Government will ever fuffer itfelf to be fhivel-
led at, and overthrown by a Company of fuch
whining Fellows? Let them hifs and hum, and
make a Noife and ado as they will 5 .thanks be to
God, ’tis not thattime of Day now: Such things
have pafs’d too much uncontroul’d in the body of
this City heretofore.  What, Gentlemen, are you
bafiling the Law with fuch Pretences as thefe,
now-a-days, and do youthink to tham People in-
to Offices? No, I tell you, Villany was the Foun-
dation of it, and Knavery the Superftru@ure; agd
it 18 high time it thould be told out, fince I hear
People begin to doubt of it asa queftion.

Mr. Ward. W here is Mr. Serjeant 2 Swear him.

[ W hich was done.]

L.C.7. Do not I know, as fure as T fit in
this Place, that Bethel did once before {wear him-
{elf off? and thatthere were two Eledtions of thele
twovery Men that Year, and that one of the Rea~
{ons was, becaufe they had not taken the Oaths and
the Sacramentaccording to Law? Nor would they
ever have done 1t, we know-them, neither Bzfbel,
nor that very Fellow that ftands there, Corniff,
neither, till they found it would contribute to the
defign of fubverting the Government ; then thefe
Rafcals could quality themfelves foran Office, on-
ly to put the Kingdom into a Flame,

Myr. Cornifh. When the City chofe me, I had
good Reafon for what I did. .

L. C. 7. Reafon? [ tell you, the City was in
great Happinefs and Quier, ever fince the late
Times of Rebellion and Confufion; cvery one
knew his Duty to his Superiors, and did it chear-
fully and conf{cientioufly, till fuch time as a couple
of bufy Fellows came to get into the publick O!-
fices. Let the whole Party go away with thatin
their Teeth, and chew upon 1t, if they will.

My Williams. My. Serjeant, will you pleafe to
tell my Lord and the Jury, what Direftions you
heard the Defendant, Mr. Papillon, give about
the Plaintiff, how they fhould treat him ¢

Mr. Serjeant. My Lord, I wasin the Counting-
houfe at Mr. Alderman Cernifh’s Houle, when
Mr. Papillon and My, Dubois were there; I went
into the Parlour to them, and Goodeitongh coming
in, they fell into a Difcourfe about this Action,
that was brought by them again{t Su#illiam Prit -
chard, then Lord Mayor, andlﬁamc of the Al-
dermen; and Guodenongh gave them an account
how far he had proceeded in it; he faid, he could
not get any of them to give an Appearance, and
the Time was near {pent, and he defired to know
of them what he fhould do. A Papillon and
My, Dubsis both did declare to him over and over
again, thatit was their mind only to have the mat-
ter brought to afair Trial; and they charged him
to look to it, todo nothing but what was Legal,
and carry it with all refpect imaginable tomy Lord
Mayor, as the chief Magiftrate of the City 5 that
he fhould by all means get an Appearance from
him, if he could, and get the Coroner, whowas
an Officer of the City, to gowithhim, and carry
all Things fairly and decently.

Mr. Att. Gen. Who gave thefe Directions, Sir,
do you fay? |

My, Serjeant. Mr. Papillon, and Mr. Dubsis,
both of them did.

Mr. Ward. Now,my Lord, we fhall fnew that
we proceeded fo far in the Action, as to declare,
but afterwards apprehending our {elves to be under
a miftake, we difcontinued our Aélion,

Mr. Williams, And the Cofts upon the dif-

6 Y 2 continuance
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continuance were received by my Lord Mayor’s
Artorney. Here is the Declaration as 1t was

filed. S
L.C. ¥.. Ay, it may be there was a Declara-

tion filed; but not regularly.
My, Williams. My Lord Mayor after appear-

ed.

L.C.7. How doth thatappear in Evidence?
For: the Coroner fays he himfelf was in Cul-
tody, and knows no more of the Matter after-
wards.

M. Williams. 1 believe your Lordthip doth
remember there were many Motions made iIn
Court about this Matter, on the one fide and the
other, and at length in Court it was compro-
mifed, and my Lord Mayor promifed to give an
Appearanco.

L. C.¥. Prove what you can; prove the Ap-
pearance enter’d, and Declaration received.

My, Williams. My Lord, I only offer this asan
Evidence of an Appearance.

L. C. 7. A Record, | know, is a good and
fair Evidence, fhew that if you can.

My, Vard. 1t is not ulual to declare till the
Defendant appears.

L.C.¥. A Declaration may well be upon an
Appearance ; but becaufe it cannot be good with-
out an Appearance, thercfore it cannot be a fuf-
ficient Evidence of it.

Myr.IVard. We will prove the Cofts of the
Difcontinuince paid and accepred. Swear M.
Baker. [Which was done ] What do you know,
Sir, of any Cofts thar were taxed and paid for a
Difcontinuance in this Cale ?

My. Baker. My Lord, Mr. Affon told me he
appeared for Sir /Vidian Pritchard, then Lord
Mayor, and had 2 Declaration from the now De-
fendant’s Attorney : So I entered up a Difconti-
nuance, and paid the Cofts, and have Ay, 4ffon’s
Receipt for them.

L. C.%. He fays well. Go on then,

My, Willinims. My Lord, itisaching that hath
fiequently happened, thataftera Man hasbrought
an Altion againtt another, he finds he was mif-
taken, and hath no Caufe of Action, and there-
upon relinquifheth his Suit : Bur fure that will not
make him liable to a Su,

L.C.7}7. Welly pray, go on with your Evi-
dence.

My, Ward. My Lord, we are not now offer-
ing to try the Right of Elelion, tho’ that re-
ally was the Foundation of the Aétion that we
brought, but we apprehended that Queltion to
be determined, and we acquiefced in1t, when
that Trial was over. Now, my Lord, we fhall

thew that apprehending ourfelves really chofen,
we did in a due Courfe of Law fue forth our Man-

dainus, dire€ted to the Plaintift and the Alder-
men; and therc s a Return made. I pray thele
may be read.

THe Mandamus and Return qwere read.

Mr. ZWilliams. Then that which we fhall next
{hew,is the Grounds and Reafons why we thought
this Return was falfe, and rthereupon brought our
Aéion., Weifhall thew, thatata Common Hall,
held for the Ele&tion of Sheriffs, the Defendant
was in Nomination, and had a great Number of
Hands and Voices for him. Pray, call M7r. Gil-
bert Nelfon, Mr. WVilliam Wightman, and Mz,
Leounard Robinfon,

[Pho all appeared, and were fwirn.]

My. Ward. Mr. Nelfow, Pray, were you at
the Common Hall for Eletion of Sheriffs, in the
Year 16827

My, Nelfon. T was at the Common Hall in
Funey, 1682, on Midfummer-day.

Mr. Williams. Pray, Siry will you tell us who
were then in Nomination, and how they did pro-
ceed?

My, Nelfon. There werein Nomination for She-
rifts, he that is now Sir Dudley North, then My
Northy, Mr. Box, Mr. Papilion, and Mr. Dubais.

M. Ward. Pray, Sir, who had the Majority
of Hands?

M. Nelfor:. 1 did fee the Poll Books after they
were caft up.

Mr. Williews. But did you obferve the holding
up of the Hands?

Mr. Nelfon. Upon the holding upof the Hands,
the EleCtion was by the Sheiiffs given to /7.
Papillon and Ar Dubes.

Mi, Williams, Bur pray, Sir, upon your View,
and in your Judgment, were there many Hands
for Mr, Papillon?

Mr. Neifon. 1 gucls there were the moft Hands
for him and M. Dubois.

M. Ward. Whatfay you then to the fumming,
up of the Poll-Book, that you fpoke of ?

Mr. Nelfon. 1did {ce the Books after they were
caft up.

My, Ward., Wasthere a great Number for 47
Papilion

Mr. Neljon. Yes, there was the greateft,

My. Com. Sery. What Books do you mean,
Mr. Nelfoin ?

S‘Mr. Nelfon. The Books in the Sheriffs Cuftody,

Ir.

M. Com. Sers. Butd:id you {ee my Books?

My, Nelfon. That was upon thefecond Poll.

Mr. Ward. Thenwhichis My, Wichtman ?

Mry. Wightman. Herel am, Sir.

Mr Ward. Were you prefent at this Common
Hall? Did you fee this Eleétion?

Mr. Wightman. 1 can fay nothing to the Elec-
tion,

My. Williams. Were you at the Common Hall
on Midfummer-day, 1682 ¢

Mr. Wightman. 1 cannot {ay that, Sir.

Mr. Ward. Then what is it you can fay to this
Matter in queftion? Did you take any Poll?

My Wightman. 1did take the Poll in one of the
Books.

My, Williams, W as thereany Number for Mr.
Papillon ?

Mr. Wightman. There were 2400 and odd for
Papillon and Dubois.

Mr. Thompfon. W ho were in Nomination, Sir?
Who were the Perfons polled for ?

Mr. Wightman., Sir Dudley North, Mr. Papil-
lony Mr. Dubois, and My, Box.

Mr. Ward, W hat fay you, My, Robinfon? Were
you at this Common Hall in 1632 ?

Myr. Robinfon. Yes, I was.

hflﬁ;. Williems. Who were named to be Sheriffs
then

Mr. Robinfon. My, North, now Sir Dudly
North, Mr.Ralph Box, My.Thomas Papillon, and
Mpr. Fobn Dubois, they four.

Mr. Williams. What Number had M. Papillon
for him ?

Mr. Robinfon.
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My, Robinfon. 1 never faw the Poll.

My, Ward. But upon the View in the Hall, in
your Opinton, did you look upon it asa doubtful
Cale which was elected ?

Mpr. Robinfos. By the Hands I judged the ma-
jority was much more for Mr. Papilion, and Mr.
Dubois, than for the other two,

Myr. Williams. So you think in your Judg-
ment?

Mr. Robinfon. Upon my Oath, that was my
Opinion.

My, Williams. Well, my Lord, we muft reft
it here, unlefs they give us further Occafion,

My. Ast. Gen. You {ay, the majority was for
Papillon and Dubsis : Pray was the EleCtion de-
clared at that time by the Mayor and Aldermen,
or was there a Poll demand:d? -

My. Robinfun. Mr. Attorney, Firft the Quefti-
on was put for the Perfons,then the Sheviffs declar-
cd their Opinion, and a Poll was demanded, and
a Poll was granted, and theSheriffs went with the
Common Scrjeant up to the Court of Aldermen,
and acquainted them with it; and then they all
camc downagain, and declared that there thould
be a Poll.

Mi. Sol. Ge. Who were Sherifts then, pray,
Sir ¢

M. Rebinfor. Mr. Alderman Pilkiugton, and
Mr. Samel Shute; and in the Bvening, afterthe
Poll was clofed, the Books were numbered up, the
Sheriffs came down upon the Huftings, and de-
clared the Numbers; and thenyas I remember,the
Number declared for Mr. Papillon, and Dubois,
was above 2000, and the Number declared for the
other two, was fomec Hundreds under 2000,

My Ward. My Lord, we leave 1t here.

L. C. ¥ Will you, that are for the Plaintiff,
fay any thing more to it ?

M A, Gen. Yes, my Lord, We havemore
Evidence to bring in anlwer to what they have
brought here. My Lord, that which they would
exculc themfelves by, is, that there wasa probable
Caufe; but that will fail them,if it be but oblerved
what doth appear upon theirown tvidence. It is
cree, where a Man hath a probable right, he may
{ye. But thismatter here contended for, was never
{uch a rightasa Man may fuefor. No Man can
ever {hew,that for the Shrievalty, an Ofhce of Bur-
den, an Officc of Hazard, andan Office of Charge
and Expence,any Man did ever fue,fo little ground
of Realon had they tobring this Action tor this
Ofce. And then for their Title to the Ofhce,that
willappear but very weak. They pretend thatmy
1ord Mayorand Aldermen could not try the righe
who was elected truly and sightfully,and they bring
this Afion to tryit, and then they produce fome
f the Men that held up their Hands, and intheir
Opintons, Gentlemen, they fay, the Election fell
upon Papillonand Dubois.  But, Gentlemen, that
my Lord will tell you is nothing at all of Title,
bur a Poll was demanded, and by that it muft be
decided. Then one of their Witncfiestellsyou a
Story of what the Sheriffs did uponthe Poll : But
all that is nothing too.  For we tell you, and fhall
prove ity That thofe Sheriffs did, in a riotots man-
ner,affume, and take upen themiclves the Supreme
Government of the City,and would haveexcluded
my LordMayor fromit. But all thetrProceedings,
and all that they calla Poll, was void, and can make
no Title toany thing atall. It wasa bare Difpute
of 2 factious Party, to fubvert the orderly Govern-
ment of the City. There was no probability of
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TitleorRight could be gained by it. For theChief
Magiftrate of the City,for the time being, everdid
direct the Poll, and all the Proceedings upon Elec-
tion of Officers, And when he did fo in this Cale,
we fhall prove to you there was not any confide-
rable Number (that is, not twenty-Men) to give
any pretence of Title to this Gentleman, that thus
{ued for thisOffice. But indeed in that moft rio-
tous Aflembly one of them,that ever was, they do
pretend to be eleted : But we {hall {hew that for
that riotous Aflembly they were convilted hereas
Rioters upon an Information,and fined to the King
forit. AndIcouldtell them of alike Cale of an
illegal Title; a Mangoethby a falfe Oath to get
a Pofleflion of Goods, rakesour a Capiasyand with
others, getting into a Houle to arrefl the Party, he
then carries away all the Goods, and upon this Pof-
feflion would fetup a pretence of Title. Butupon
an Information for a Riot he was {everely punith-
ed for 1t. Mr. Papillon, if he had thought he had had
a good T'itle, or Caule to bring this Action, he
would have employed better Inftruments to have
proceeded in it. 'The Attorney he makes ufeof,
who 1s it but Mr. Geodenongh ? One who did not
live within the City, nor hadany thinp todoin ir,
till brought into Ofhice as the great Inftrument of
M. Bethelin his Actions, and a great Plotter in the
Jate horrid and dreadfulConfpiracy. Ard thisCaufe
how isit managed ? Not by any Counfel of wor-
thy Menof theRobe, or grave Citizens, burbya
Cabal of thirty or forty Rioters, moft of them in
the Proclamation profcribed as T'raitors, and run
away from Juftice upon the Difcovery of the Pict.
All this fpeaks Malice, and the worft of Malice,
the thing it {elf fpeaks ir, to pretenda Title with
{o little or no ground. For you plainly obferve,
there is no Title but this riotous Aflembly to
ground their pretences upon. IntheProfecution of
this Aétion there wasno Order, whartfoever they
pretend,for to take an Appearance,l mean by thole
that really were at the bottom of the Defign. For
the forty Men at the Confulc at Rzfel’s did not
meet to be {ure to give Order for an Appearance.
No, they had other Worktodo. An Appearance
would not do their Work : For, as Mr. Keelingat
Jarge could explain i, they took all Opportunities
torife and makea Mutiny, andtake Advantage of
the Mobile and Difturbances, to bring about their
main Plot. They did not care five pence for the
Appearance : But whenthe Soldicrs were up, then
the Plot was {poiled, and then my Lord Mayor
may go home,if he will. Gentlemen,we fhail prove
what [ have opened to you, tho’ I am perfuaded
not one of you but know it as well as 1.

My, 8ol, Gen. Shew the Records of the Con-
viction of the Riot.

L. C. . Hold, Mr. Solicitor, I tell youbefore
hand,that as I {topped them from urging the Trial
for the Riot, as any Determinatton of the Right
of Eletion, orasany waystending to the Quetti-
on now before us; fo I mnult noc let you neither
enter into that matter. The Bufinefs ot the Indiét-
ment, Convition, and Sentence upon the Rioters,
makes nothing,either to the Right of Eletion, or
this Right of Action. And therefore,and Ifaid to
Mr. /Vard,it was nothing to the Purpofe to menti-
on it on that fide: So itisto no Purpofe; I muft
tcll you, tomention it on the other fide. For ic
was no Determination of the Point of Right one
way orother. And he could not giveit inEvidence,
that that was a Litigation of the Matter in Difpute,
and upon theDecifion of thatlndictment(till which

he
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he apprehended he had a Right) he found it was -
gaintt him, and fo defifted. No, the Righr, 1
fay, wasnctatallaffeted by that Trial, one way
or other. For admitting they had a Right, or
you had a Right, yet the gaining your Right muft
not be attempted ina wrongtul manner, but they
had a lawful Way to come by their Right, and
if they purfued that, welland good; ifnot, then
they muft take what comesof it.

M. At Gen. My Lord, thatright was mnfift-
ed on by them as the probable ground of thetr
Adltion ; and that, we fay, was no Right.

L. GC. . Therefore it is to no Purpote to urge
H
My . Sol. Gen. But, my Lord, with Submifhon,
our Anfwer to their Titleis, Thatthere was no Co-
lour of Pretence ; and this Convition provesit.

L. C. §. No, Mr. Solicitor, thatis notany E-
vidence one way or other.

Mr. Sol. Gen. If your Lordthip

pleafe, it de-

the Poll upon the Elettion of Sheriffs, or other
Officers, at the Common-Hall ?

Myr. Town-Clerk. My Lord, I never knew a
Poll about Sheriffs till about five or fix Years ago;;
and that wasthe firft Poll thatever I knew, and ic
was between Mr. Fenks and Sir Siwoiz Lewis, and
indeed it was the firft thatever 1 did read of in any
time within the City of Lozdon. Ithink,Ihave{een
the Entry of all the Ele&ions of Sheriffs, that are
extant in our Books inall times; and 1 think, I did
never {ee in any of thofe Entries one Poll that was
ever taken for Sheriffs, it is only mentioned, Such
an one cleéted by the Mayor, by Prerogative, and
fuchan one, by the Commonalty. Amongother
Books of the City's, there is an old Book, that1s
called by the Name of Liber Albus, which, fpeak-
ing of the Conttitution of the Common-Hall for
Election of Sheriffs, (ays, Firff of all the Mayor fbalt
choofe one of the Sheriffs for London and Middlelex,

for whom be will anjwer, and then the Commonally

firoys their very Title, which is the Number of fhall choofe auother to join with bim, for whoin they

the Poll.

L.C. . Lord! the thing is as plain, Gentle-
men, asany thing can be. Youorthey may have
a good Title, and yet do a thing thatis unlawful
to bring the Title into Poffeflion. Burtthen the
punifhing you for that unlaw{ul A¢tis not an Evi-
dence, either againft or for the Title, nor doth
determine it for you, or again{t you.

M. Sol. Gen. My Lord, we fubmit to your
Lordihip’s Direftions init. Burthenthis we fay
to it, the Queftion now is reduced to this Point:
W hether there were any probable Caufe for the

efendant’s Suitagain{t the Plaintift? They have
infifted upon it that there was, from two grounds.
They call Witnefles, whodeclare they were of O-
pinion, thatthe Defendant had the Right of Ele-
¢tion by the holding up of the Hands 'T'hatisone
of the probable Caufes of their Suit. Now that 1s
clearly gone by this fingle Point, whether the Ele-
¢tion was determined upon that holding up of
the Hands, or they went to a Poll to decide
it ? If they went to a Poll, then it is clear the
Right of Eleftion was not determined 3 and he
could have no Right to be Sheriff upon the
holding up ofthe Hands. Thenthey wenta little
further, and offered in Evidence the Sheriffs Poll
books, orthe Numbers taken out of them, where-
inthey {ay, the Majority was for Mr. Papillon, and
{o thereupon, fay they, we brought our Action.
Now, to that Objection it is proper for us, with
Submiflion, my Lord, toanfwer it, that that can
be no manner of Caufe of Aétion in the World ;
becaufe, {ay we, that wasno Parc of the Eleétion
at all, nor was 1ratall to govern the Qucftion of
Right one way norother,’twasaNumber of Names
taken out of the regular Courfe upon Eleétions by
Per{ons that bad no legal Authority, nor wasit fuch
a Method, as wasa Foundation to ground any O-
pinion upon one way or other, much lefs, fucha
one, as would bea Caufe of Ation. Thefeareall
the grounds they went upon.  The firft, by their
ownihewing, wasnogroundatall; fortherewas
no Determination ofthe Right upon the View,but
a Poll wasagreed upon: The other, we fhall call

Witnefles to prove was irregular, and {o not legal.
owear Mr. Town-Clerk.

[#7hich aas done.)

My. At Gen. Pray, Sir, will you give my
Lord and the Jury an Account who isto govern

will anfwer. Andif there avife any Difference beteweci
them, who is elefled, or not electedy it fhall be deter-
mmined in the fame manuer as it 15 in Common-Conncil,
Thisisall the Notice,that I find in any of the Gity-
Books, that looks like a deciding the Eleétion,
whendifputed, by a2 Poll. Now in another Chap-
ter of that Book, where the Common-Council is
mentioned, it isfatd, Ifthere be any Divifion of O-
pinions in the Common- Councily the Commain-Ser jeant
and the Town-Clerk fhall exawmine every Man feve-
rally, what their Oprnion isy which is by way of Poll
at this Daywhen <we bad a Common-CGonincil. But
till that time that the Poll was between Mr. Fenks
and Sir Simon Lewis,I never knew any Poll for She-
riffs,and thatPoll was taken immediately by telling
one and the other. For my Lord Mayor and Al-
dermen, as foon as ever they come upon the Huft-
mngs, make Proclamation to have the Liveries at-
tend for fuch Eleftions, and then withdraw, and
leave the Sherifts and the Common Serjeant.

M. At2.Gen. Sir,the Courfe is very well known,
I fuppofcto the Gentlemenof the Jury. Burt pray,
did any Perfons poll at my Lord Mayor’s Books
tor Dubois and Papillon ?

My, Town-Clerk. Not that T know. Astothis
Poil, my Lord Mayor caufed the Common-Hall
to be adjourned to fuch a Time,and after that fent
for the Common Serjcant, and my felf, and re-
quired us to go get Books, to take the Poll for
Mr. Box, Mr. Papillon, and Mr. Dabois ; as for Sir
Dudley North, he was not to be polled for, he be-
ing cholen betore, by the Prerogative of the Lerd
Mayor, and my Lord Mayor and Aldermen de-
clared him fully elected ; and upon that he was call-
ed out by publick Proclamation upon the Huft-
ings, to come and take the Office upon him, as
is ufual in fuch Cafes. But we had Diretions to
provide Books to take the Poll for Mr. Box, Mr.
Papillon, and Mr. Dubots 3 and we did fo, and took
the Poll for thefe three Gentlemen, and upon clof-
ing of the Poll, we allof us fealed up our Books,
and delivered them to my Lord Mayor, and at a
Common<Hall afterwards he did deciare M.
Box to be chofen the other Sheriff, to be joined
with Sir Dudley North: The Poll was, asit al-
ways ought to be, by the Direction of my Lord
Mayor, and the Sheriffs are but Othcers, and nog
the Judges and Managers of the Poll, without
my Lord Mayor’s Duection.

L. C. F. Wh.tfay youtoit, Gentlemen? Have
you any more Evidence ? -

" Mr,
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My, Seri. Maynard. My Lord, and Gentlémen,
Here has been much {aid in this Caufe, that is
nothing to the Purpofe. As particularly, that
which the Plaintiff’s Counfel did laft infitt upon,
who took the Poll, and who had right to take
the Poll or not, is not any thing to this Quefti-
on: This Action is not at all concerned in that
matter. For whatfoever the Difpute was, and
which foever had theright, and becaufe it was a
Dilpute, {fomeitmay be could not poll atthe one,
and others would not poll at the ocher, yer the
lifting up of two Thoufand Hands might make
him think that he was chofen Sheriff ; and there
lies the Caufe of his Action, his Apprehenfion of
a Right: Your Lordfhip did objeét this to us,
Who ever before brovght fuch an Actionas ours,
and did fue to be Sheriff of Loudon, a Place of
Charge and Trouble?

L.C. % No, I did not make it as any
Objection. 1 asked your Witnels Coraifh that
Queftion indeced, for fome Reafons that I
know.

M. Serj. Maynard. 'That may be objected in-
decd to the Prudence of my Client, Mr. Papilion,
to defire fuch an Office ; But that proves no-
thing of Malice in him againft the Plantiff;
for if he werc never fo unwile as to defire 1t, if
he had a Right toit, orthought hchad, 1tis not
a malicious thing in the Eye of the Law, for him
to take hus legal Courle forit.  And then the Ob-
je€tion that is made of the Inftruments that were
ufed : Our Attorney Goodesongh 15 1n a Plot:
What is that to us? There s not the leaft Sulpi-
cion upon us. Heis a bad man: But that doth
not make all his Clients bad. Burt the Queftion
now before you is, Firft, Whether there were
any probability of a Caulc of Action ¢ Secondly,
Ifthere were not a probable Caufe; yet whether
that Adtion was grounded upon Malice? What
Malice, I pray, is there in this againft my Lord
Mayor, to defire an Appearance of him, when it
is conceived, though upon miltake, that there is
Caule of Aétion againit him? We did not prefs
him to give us Bail to our Action, or threaten
clfeto arreft him: Nao, it wasadecent rather than
an irreverent Application to him.  If then there
benot both concurring, wantof Title, orproba-
ble Caufe, and Malice toe, this Action of the
Plaintiff’s is withour ground. Noman, that has
any Senle, 1f he l:nows he has a cizar Title againit
him, willbrine an A&ion; but though 1t fhould
be clear againit him, yet if he do bring an Adtt-
on,but not vexatioudly, and malicioufly, that can-
nut {ubject him to an Action; that would fright-
en men from bringing Adctions upon doubtful
Mazters, which certainly is lawful for any Manto
do. Now, what Maliceis proved in the Defen-
dant againft the Piaintiff, the Jury here are Judges
of. If we were Criminal in the Manner of our
Proceedings, they might comebefore your Liord-
fnip in another way ; bu*:_ {ure this 1s not‘thc
way; and if it fhould be actionable, and welike-
- wile {ubjeé robe punifhed asa Criminal; then we
fhould fuffer twice for the fame Fault. Now,
Gentlemen, upon this Altien we are not to be
fined 5 but they, if they can, are to fhew what
Damages the Plaintiff {uitained by our ddtion ;
and if whar we have faid do notfatisly you, that
we had probable Reafon for what we did, then
you, upon your Oaths, arc to give him what
Damages you in your Coniciences think he has
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Mr. Williams. My Lord, if your Lordfhip
pleale, I would ask one Queftion of Mr. Town-
Clerk, as to the Right of managing the Election.
Sir, You have obferved many Common-Halls for
Eleétions ?

Myr. Townclerk, Yes; Sir, Thavefor this twelve
Y ears,

M. Williams. Did the Common-Hall ever go
to a Poliupon an Eleftion, beforethistime, that
you know of ? *

Mr. Townclerk. Never but once for the Elec-
tion of Sheriffs, I fay.

Mr. Willioms. 1 {peak, Sir, of any fort of
Poll; for I fuppofe you do not call the holding
up of hands a Poll.

Mr. Townclerk. Mr. Feaks’s Poll was the firft
that ever I knew for Sheriffs.

Mr. Williams. Well, Sir, was that managed
by the Sheriffs, or by my Lord Mayor, or by
ym;, and the Common Serjeant 3 or who was 1t
by«
M. Townclesk. Siry, The Mayor and Alder-
men withdraw, andleave the Sheriffs toview the
Election by the Hands ; and the Common Serjeant
propounds the Queftion, So many of you as will
bave, &c.-

My, Williams. By whofe Diretion doth h
propound the Queftion, pray ? ;

Mr. Towiaclerk. By the Diretion of the Com-
mon-Hall, I take it.

Mr. Williams. But if a Queftion do arife upon
an Election, {o thatit cannot be decided by the
view, but they go to a Poll, who is to manage
that Poll ?

My Townclrk. The Officers of the City, Dy
Direttion of the Lord Mayor.

My, Willizans. 'That Poll you {peak of, for Lew-
fs and Fenks, was that managed by any body but
by the Sherifts ? -

M. Townclerk. It was managed by the She-
riffs and the Common Serjeant, in the accuftoms
cd manner.

My Willigins. How! in the accuftomed man-
ner, when you fay thaz was the firft that ever you
knew? |

M. Townclerk. Tt was fo for Sheriffs 3 but
there have been Polls for. other Officers.

L. C. ¥ . Why, Mr. /¥ lliams, every body knows
that well enough, that the Sherifts are concerned
in the management of the Eletion, or the Poll,
as all the reft ofthe Officers of the City are, un-
dermy Lord Mayor; and the Common Serjeant
confults with the Sheriffs Officers and People a-
bout him, uponthe view.

M. Fllizins. Pray, Siry do you remember the
Llettion of Mr. Bethel, and Mr. Cornifh ?

Mi. Towneleik. Yes, Sir, there was a Poll
there too, that was the Year after.

M. Williams. Who managed that Poll ?

M. Townelerk, The Sheriffs, and the Com-
mon Serjcant, and I, didagree to take it thus in
two Books, whereof one was with the one She-
riff, and the other with the other Sheriff; at the
two ends of the Hall, ,

Mr. Williaws. 'That was taken in Writing, Sir,
was It not ? -

Mr. Townclerk. Yes, Sir, that other of Yents
was only by telling.

My, Williams. Were you concerned in taking
that Poll ¢ -

Mr. Townelerk, 1did afhift at it one Day.

| el 1
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My. Williams. Who ordered you to take the Jon, Mr. Pollexfen, and Mr. Wallop, as1 have

Poll that Day ¢
My. Townclerk, Truly, Idid concern my felf

as little as I could in thofe things : What Report
was made to the Court of Aldermen, I cannot
tell ; but one Day, coming into the Hally I hadno
mind to concern my felf in it ; but fome Gentle-
men did pray me to go up to the Poll ; and 1
did go up.

M. Williams. Sir, upon your Qath, Did the
Sheriffs direét you to take it?

Mr. Townclerk. 1 really think they did not.

Mr. Williams. Did my Lord Mayor direlt
you? _

My, Townclerk. No, Sir.

My. Williams. Did the Sheriffs manage it?

Mr. Common Serj. 1 did it by Sir Robert Clay-
2o#'s Order, who was then Lord Mayor. _

Mr. Williams. My Lord, all that we fay toit

is this, We are not now proving our Right up-
on which we brought our Aétion, that we {ub-

mit unto, it is agamnftus, we muftagreeir: But
be the Right one way, or other ; yet we might,
from a fuppofed Right, have a probable Caulc
of A&ion. It {eems to be 2 doubtful Bufinefs,
by all that Mr. Townclerk has faid, who has
the Right; for all he knows of the Conftituri-
on is from Liber Albus, and that is {fomewhat
dark. You, Gentlemen, hear whatis faid; the
Thing was 2 Queftion of five or fix Days, and
a puzzling oneitfeems ; and therefore we might
be mifled into an Apprehenfion, that what the
Sheriffs did was right, and fo not at all con-
cern our felves with what my Lord Mayor
did.———e

L. C. F. Mr. Williaws, you talk of that you
do not underftand; for my Lord Mayor wasnot
there at that timeof Fenks’s Poll: IwasCommon
Serjeant my felf, and I know the Sherifis have
nothing to do with it.

Mr. Williams. It fhould feem by Mr. Town-
clerk to be doubtful, fometimes one, and fome-
times another did dire&t the taking of the
Poll.

L. C. 7. Bat you are out flill. But for all
that, this is nothing to your Right of Action,
one way or other.

My. Billiams. My Lord, 1 muft lay it here,
it was a doubtful Thing, and we brought our
A&ion to try the Right; but afterwards con-
ceiving we wereout, and had no Right, wedif-
continued and defifted,

L.C. % ltwas fo far from being their Right,
that I defire you to call me any one Wicnefls, that
can fay, beforeFenks’stime, there wasevera Poll
for Sheriffs, or fuch a Thing thought of.

Mr. Williams. We were under an Apprehenfi-
ont of a Right in them.

L.C.%. There could be no Colour for any
{uch Apprehenfion in the World.

My, Williams., We muft fubmicit to your Lord-
thip’s Directions,

Myr. At Gen. So do we.

Mr. Serj. Muaynard. Whether this Action
brought by us, was malicious ?

Myr. Ward. My Lord, Mr. Attorney doth chal-
lenge the Defendant to fhew that his Action was
brought by advice of Couniel; we thall fhew 1t
was with good Authority of Counfel.  Mr. Latker,
can you tell whether it was by any Advice, and

whole ? o
My Baker. 1t wasby the Acvice of Mr. Zhoiup-

heard. .

My, Att. Gen. But you hear what Keeling {ays,
there was a Party, that wereat a Confult about
it, and that were concerned in It.

Mr. Sol. Gen. My Lord, wehavedone onboth
Sides, Ithink, and fubmitto your Lordfhip’s Di-
rection in it, ‘

L. C. 7. Willany of you fay any thing more ?

Mr. Williams. No, my Lord, we have done,
we leave it upon this Evidence to your Lordthip
and the Jury.

My, Att. Gen. My Lord, we have nomore to
fay for the Plaintiff.

L. C. 7. Then, Gentlemen of the Jury, asmy
Brother Maynard {aid in the Beginning of his
Defence in this Caufe ;5 fo I fay now to vou,
to fet all Things {traight and right : God forbid,
that any heat, or tranfport of the Times, fhould
bring us into that Condition, buttharevery Sub-
ject of the King’s, that hath a right of bringing
an Altion at Law again{t another, fhould have
free Liberty fo to do. And the Courts of Ju-
{tice are now, and, I hope, always will be {o
open, that every one that would take a Remedy
preferibed by the Law for a Wrong done him,
may be received to bring his Altion, which is a
legal Remedy,

And I am to tell you, Gentlemen, that much
has been fzaid in this Cafe (which 1 perceive is
by the Concourfe of People a Caufe of great
Expeltation, as my brother likewife faid) which
1s not at all to the Cale. I am {orry truly at
this time of Day, that we thould ftand in need
of fuch Caules as thefe, to lettle and keep Peo-
ple in their due Bounds and Limits. But though
many Things have been faid in the Cafe, that
are quite befides the natural Queftion; yet
they bhaving been made Dependencies upon that
Queftion, and becaule it feems to be a Cafe of
fuch Expectation, I think it will become me in
the Place whercinl am, to fay fomething to
you, and, according to the beit of my Under-
ftanding, tell you what I apprehend to be the
legal Part ofit, {ftripped of what hath no Rela-
tion at all toit. And if | fhall omit any thing
that is material on -the one Side or the other,
here are Gentlemen, that are learned in the Law,
who are of Counfel both for the Plantiff and the
Defendant 5 and, I thall not think my felf under
any fort of Frejudice in the World, if they take
the liberty, as they may freely do, to interrupt
me, and enmind me of whatl forget, or wherein
I may miftake.

For, Gentlemen, I alfurc you for my own
party, 1 would not have the Law made {ubfervienc
to any Purpole, but theexaét Rule of Juftice. 1
would to the beft of my Underftanding in all Cafes
ferware jus illefum, preferve the Lawand the Right
of every maninviolable. I would have the Law
of the Land to bethe Meafure of my own and all
other mens Actions. And I hope no man can
juftly (Tam fure Idonot know they can) complain
of any Breach or Invafion that 1s made in the
Courts of Juftice, cither upon Law or Right.
But all thofethat have the Adminiltration of Ju-
fticc committed to them by the Government, do
behave themlielves with all Equity and Impartiali-
ty towards all the King’s Subjelts 5 and the Law
has as full and fiee a Courfe, and Juftice doth
every where take place asmuchas can be defired
by any honelt and good Man.

Gentlemen,

&
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be heretofore for the Bridgemafters Places, that
are Places ot Profit and Advantage; and {o for
Aleconners, and the likey thofe have been ofien
In your Time and mine, Gentlemen, we may very
well remember them.  But this Ofhice of Sheriff
People were not heretofore fo ambi ious of, as to
poll for it 5 burt the City was glad if they could
get any worthy and fit Perfon to accept of it.
And for the Management of the Elcction, we
all can tell the manner of it as weil s any thing
in the World. After my Lord Mayor and the
Aldermen were gone off the Huftings,and retired
to this Place, the Common-Serjeant flaying there

1684.G. H.

Gentlemen, In this Cafe, that you now are to
try, [ muft firt of ail tell you, that this Bufinefs
of the Right of Elettion, one way and the o-
ther, hath been roo much infifted on on both
fides. And If{peak it, becaule tho” I my felt in
my own mind know whatof itis true,and what
not 3 yet I conceive it not {o proper to be men-
tioned in this Cafe, 1t being no l:gal Evidence
to the Point in quellion. Now it is a Dury -
cumbent upon you to obhfcrve, and upon the
Court to fulfer nothing to beurged o as to have
any weight with you, bur what 1 legal Evidence.

That you are only to mind, Gentlemen. So
that if I mention to you any Point of Fad, that
hath not been given In Evidence, as hiwving a
true Relation to this Hlue, you are not to mind
what I fay ro you about 1t.  On the other fide,
I muft likewife acquaint you, ifthere beany Dif-
ficulty in Point of Law in "he Cales vou are to
abferve the Diretiors of the Court, who will
be always ready to aflilt and direét you in it
Orthe Gentlemen, that are ot Counfelon theone
fide, or the other, may have the Matter tound fpe-
cially, if they think there is Fact cnough to be
found to ground a Queftion upon.

Therefore, Genuemen, for the Cuftoms of
the City of Loudon, as to the manner ot Bleéti-
ons, of who hath the Right to manage them,
they are not at all material to this Bufinels 5 and
if they were, there is never a one of you but
know it as well as we, or any bedy doth, I my
ﬁ:‘lfh:ld thC Honour to rCI'UC [he Ci[y Of Losidon
in the Places of Common-Serjeant and Recorder
feveral Years: So long ago, that not above one
or two, that {it upon the Bench i the Court of
Aldermen, have been longer converfant in Grild-
ball, or know the Cuftowns of Lewder in thole
matters better than | do.

It isnotorioufly known toall that have had any
Dealing in Loudon, or been acquainted with any
thing there, that till within thet. {1 arleven Years
laft paft, the Lord via-or and Court of Alder-
men, and the Common Hll uled to go abirding
for Sheriffs (you very well know what the Phrale
means) and perhaps it was not once in ten times,
that thofc that were chofen Sheriffs, held ; bue
generally every Year, there were I know not how
many Ele&tions upon fining off, or fwearing, or
fome reafon or other; io that now and then
there was but one Sheriff chofen fora great while
together; and now and then never a one from
Midfummer-dsy till neav Michaclmas.  And the
way was to confider, fuchaonc hath moft Moncy
in his Pocker; Oh, then put him up for Sherift:
And then, if he went off, then another would be
found out. And there was one old Deputy Se-
vage, that ufed to keep a black Book, that would
furnifh Names for I know not how many Eleti-
ons. And who fhould be Sheriff, {o as to divide
into Parties. and Poll, was never a Queltion be-
fore fuch time as Mr. Fewksy that they {peak of,
came to be put up, and there the Difpute began;
then the Faction began to appear.

Now, if any an offers to tell me, T appre-
hended always it was the Sheriffs Right to ma-
nage the Poll; I would ask him how that can
be a Right that never v as done hefore? Let them
fhew me any one Inftance of a Poll for Sherifts
hefore that time. No, it was notorioufly known
when the Polls began, Perfons did not think the
Shricvalty {uchan Oflice, taat it was {o earncltly

ikl

ta be coveted and defired, Polls indeed ufed to
v \IIDL- IlI-

with the Sheriffs, ufed to make a Speech 1o the
CCommon Hall, a Rehearfal of what had been be-
fore faid Ly the Recorder 3 and then received the
Nomination of fuch erfons as were to be put to
the Queltion for Eleétion from the Common Hall.
And upon the putting of the Quefhion every Man
held up hisHand for thofe that he defired fhould
be cholen; and if it could be decided by view of
the Hands, well and good ; and the Counimon-
Serjeant, confulting with the Sheriffs and thofe
about him, declared their Opinion, that the Elec-
tion fell fo and o, on the one fide or on the o-
thei; but if doubtful, or a P Il demanded by
any one, then they uled to acquaint my Lord
Mayor whut wasdone in the Common Hall ; and
thereupon they gave Order for declaring the
Election, or granting the Poll, and ufed to come
down to the Huftings for that jurpofe; and no
onc ever thought that either the Commoan-Ser-
Jeant, or the Sheriffs,or any body clfe,but my Lord
Mayor, had the Power of thofe Courts. For the
Common Hall was always fummoned by Precept
from the Lord Mayor; and when the Bufinefs
was done, or was to be put off to another Day,
the Commeon Crier by Command from che Lord
Mayor makes Proclamation, You good Men of the
Lizvery, &C. miay depait for this tiimey and give your
Atteadance beve again fuch a Dayy oy upon fus ther
Suinmons. No body ever talked of fummoning
a Common Hall by any body but my Lord
Mayor. He did it by virtue of his Office, and he
diffolved it, or adjourned it by virtue ot his Office.
All this is as notorioufly known to al} Men, that
know any thing of Loiden, as the Faces of you
of the Jury arc to the People here, or to one an-
other. And this never came to be a Queftion,
till the Bufinels of the Poll between Sir Sinon
Lewis and Fenks came abour, which you have
heard of. Mr. Papillon himfelf, when he was
chofen Shenff before, and fined for it, was chofen
in this manner, and no other.

My, Corinifh, he comes and gives Evidence that
the Common-Serjeant wasreckon’d to be the Man
that managed the Choice by Command and Di-
rection of the Sheriffs. And {ime of thoic Gen-
tlemen, that have been produced on the De-
fendant’s fide, they fay, they have lo. ked upon
it as the Sheriffs Bufinefs. Bur, alas-a-day, it be-
longs to neither of them, they are hut Officurs to
the Lord Mayor. The Common-Serje.nt’s Bufi-
nefs is but to putthe Queftion into the Mouth of
the Commeon Crier.  Info much, that when I
my felf was Common-Serjeant, as I ufed to pafls
by the Shops in London, they uled to cry, There
goes So mairy of you as world have. It was as plain
a Road ofthings, that every bedy knew it beforé
thefe things untowardly have come to be ims-
brangled by our Factions and Divifions, and the
ITeat of fome bufy [cllows, Here are a great
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many anciene Citizens, that 1 fee, that know,
and fo you do all, Gentlemen, that this ts trie.
Sa that all the Difcourle of this Matter 1s but
Flourith and Garniture, and doth not aftect this
Cale at all, one way or other.

Another thing, Gentlemen, hath been mightily
talked of, and urged, and infitted upon both by
Plaintiff and Defendant; and chat is the Defen-
dant’s Right, or not Right of Elettion to the
Ofhice of Sheriff, and that the majority was on
his fide, fay his Counfct: On the other fide, fay
the Plaintiff’s Counfel. And for the {ettling that
Right, he brought his Action again{t the Plain-
tiff; but it being determined upon the Convic-
tion for the Rior, There is no {uch thing,
Gentlemen, as that it was therein determined :
That cannot be a Dectermination of any Right
at all. For tho’ I may have a Right to an Of-
fice, or any fuch thing; yet I mutt purfue a le-
gal Method to attain to that Right, and not go
irregular Ways to work.

As if I have a Right to come into your Houlc,
becaufe you have not paid me your Rent (to
make my thoughts and meaning intelligible to
you by a familiar Inftance, wlhich wil thew what
I intend) I muft not make a Rior, and turn
you by Violence out of Poflefhon.  For I have
a legal Courle to come by my Right, to wit,
by bringing an Attion, and eviéting you. But
if any man attempt to ger a Right in an unjuft
manner, and he be punithed for it by an In-
di¢tment or Information, that, 1 fay, doth not
determine the Queftion of Right, onc way or
othur.

To come then to the Hlue, that here you are
to try, the Point of this Actionbefore us refolves
it felf into a narrow Compafs, and is only this
in fhort, which you are to cnquire of, Whe-
ther or no the Flainuff was arrefted by the
Defendant without probable Caufe, and mali-
cioudly ?

Now matters of Malice are things that re-
main in a Man’s Heart; and it is impofiible for
me to difcover whether another Man hath a Mu-
lice againft me, if I do not fee it in his Actions,
Malice being a thing that is internal, is not clfe
difcernible.

Therefore you muit confider the Circum-
{tances that do actend this A&ion of the Defen-
dant, and if fo be they are malicious, then you
are to find for the Plamuff: But if they for
the Defendant have offered to you any Circum-
ftances, that can prove, or convince you, that
he had any Probability of a Caufe of Aétion,and
that not attended with a malicious Profecution
of that probable Caufe, then the Iffue is with
the Defendant,

This is the right Queftion, and the Law of
this Action; and the Faft to make it out one
way or other is now in Judgment before you,
upon the Evidence that hath been given on both
fides.

Now, in point of Law, I am to tel] you, and
that you mutt obferve, That tho’ I have a pro-
bable conjetural Caufe of Action againft ano-
ther Man ; yet ify to obtam my End in that,
I profecute him malicioufly, with a Defign to
ruin him, or to put an Indignity upon him, or
the Charalter he bears in the Publick, or put
a Hard(hip or Difficulty upon him (I mean
Hardfhip and Difhculty 1n point of time) when
it is probable the Remedy may be had at ano-

ther time, and the fame -thing done with lefs
injury and lefs troublc; than an A&tion will lie
againft me, for bringing my Acftion in juch a
manner ; tho’ it be true, that I had a conjtu-
ral Caule ot Aétion azainfl him.

As 1n the Cale that was here in this Court
the othei Day, of Mr Swiunock againft the Ser-
jeant, that came to him, and told him in his
Ear, that he had an Adion againft him; and
this was upon the Exchange: Thereupon Mr.
Sawinnock brings his Altion for this, againft this
Man, for whiipering this in his ecar: If he had
proved any mulicious Intention to difgrace him,
no doubt the Altion would have lien. For
tho’ there might be 2 Caufe of Aétion againit
dwiniocky yet it that be malicioufly purfued to
get him ancfted, and held to Bail, where no
Bail 1s required by Law; or with an intent to
difgrace him upon the Exchange, when itmighc
have been done cifewhere, or at another time,
this irregular malicious Proceeding will bear an
Action. The puriuing malicious ways to obtain
a Right, makes a Man obnoxious to the Aétion
of the Party fo profecuted. I defire to ex-
prefs my felf by Words, that mav declare my
Meaning as plainly as can be: And 1 hope I
do fo.

Then, Gentlemen, taking it thus as the Coun-
fel for the Fhainuft fay, to thew that the De-
fendant had no probab'e Caufe of A&ion againft
the Plamntiff; they endeavour to anfwer what is
alledged on the other fide, as cheir probable
Caule. And therefore, that we muft confider
firft, what is faid by the Defendant.

't hey tell you, here was an Eleétion for She-
vifts of Lendoi, at Guildball, where thote Perfons
that they have nominated, were Candidate, and
put in Nomination for that Office.  And upon
that Nowination, as {ay thofe three Witne(les,
we were the Perfons that had the majority of
Veices; and thereupon we apprehended our
felves chofen, which gaveus the Right of AGion
So the Defendant, fay they, thewech fome Proba-
bil.ty ot a Caufe of Ation; and if he have not
purtued 1t with Malice, but in a regular way, the
Probability of the Caufe doth take off from the
Malice, thart elle the veiy bringing of an A&ion
without Caule, would imply in it felf. And they
fay true, for I muft repe.t it again; if [ have,
prima facie, a probable Caule, and purfue it le-
gally, no Action will lic again{t me for it.

But then, {ay they on the other fide for the
Plaintiff, 'That 1s no probable Caufe; for you
couid from thofe tranfaétions have no {uch Ap-
prehenfions of a Right; for that is not the mea-
fure of a Right of Eletion, or a Rule to guefs
who is elefted by: For there being no Becifion
of the Elcltion upon the holding up of the
Hands, and a Poll being demanded, whereas the
ufual method 1s to have, by the Lord Mayor’s
Order and Direllion, the Poll taken by fuch as
he fhall appoint; you went another way to work,
you go your ways, and take Books to your
{elves, and come not to the fair Detcrmination

of the Queftion: And they bring Mr, Town-
Clerk to prove. You have heard what the Evi-

dence 15, and you arc Judges of ir.

Now take it, that this were in the Cafe of
an office of Profit as {uppole 1t were a Q-iefi-
on betwesn me and Fobi-a-Sties, for the Place
of Bridgemalter, f.r the purpole, and a Poll is
demanded, and granted; if they, that have no

Authority,
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‘Authority, thall goafter the Court is adjourned by

him that has Power, and take a Number of Names
in the way of a Poll Dy themfelves, and upon
that come and fay, 7. §. has four and twenty
hundred, and I have but fo many, that fure is
not any probable Caufe, nor a Right; for you
have gone here out of the known and ufual me-
thod of {uch Matters, and depend upon that
which can give no Foundation of Right at all.
This is the Anfwer that is given to that by the
Counfe} for the Plaintiff.

You may have filty thoufand Names for you
after that rate, and yet not be elected, nor have
probable Caufe of any fuch Apprchenfion, We
all vemember Siv Sameel Sterling’s Cafe, which
was upon the Denial of a Poll for a Place of
Profit, that is to fay, the Bridgemafter’s Place:
But this is upon 2 wrong Poll.

Suppofe there had been a Poll granted (as
there was) in this Cale, and upon that Poll thus
managed, Sir Dudley North and Mr. Box had had
the majority but by a very few, and there had
been an A&ion brought in {uch a Cale, here was
a probable Caufc as gnod as in this Cafe, as it
now {ta: ds, becaule fome of them might happen
not ro have legal Suftrages, yet the taking the
Poll by Perfons of their own Heads, after the
Court was adjourned, avoids all: fo that that
would have fignified nothing. You are to con-
fider of this Anfwer of thelrs.

Then the great thing, Gentlemen, that youare
to obferve, is this: To bring an Action alone
will icarce amount to a Proof of Malice; there-
fore Malice being in this Hiuc a great Point of
I'act, you muit weigh the Evidence whether the
Circamftances do fhew it, that there was Ma.
lice in Mr. Papillon. 1f the Circumltances are
enough to amount to a Proof of Malice, you
then are to find for the Plaintiff, and you are
the Judges what Damages it is fit to give him
for that Injury : He has laid Ten Thoufand
Pounds, but you muit do what youn, that are
Judges of it, think fit intt.

Come, Gentlemen, it is belt to be plain, and
no Man needs to be thought wanting of an Ap-
prchenfion, what is the meaning of all thefe
things. It i1s commoniy and univerfally known
to all Mankind:

Firft, That no Man cver did purfue {uch an
A&ion as thisis, to be Sherift, till thele unhappy
Times, whercin we are, and wherein we have loft
that Quicr and Felicity, which I pray God we
may e rettored unto. And the’ 1t is true, a Man
may lawfully {ue for fuch an Office, and it 15 no
Offence, yet it looks fomewhar extraordinary,
and thata Man hasa mind to do fomething unufual
in the ¥lace, ’tis for fome ftrange purpole or o-
ther, elpecially when a Man has fined for the Of-
fice once before, as we all know Mr. Papillon
did.

Again, It 1s notorioufly known, That for fe-
veral Years laft paft the Government hath been
beflet: And that which is a bafer Thing thanever
was thought of, or aéted in the higheft times of
Villany in thee Kingdoms (1 mean thole of the
late Rebellion) the very Methods of Jultice have
been corrupted, and all to ferve the main De-
fign of {ubverting the Government.

Gentlemen, Thisis loblack aWickednefs, that
no honeft Man, that has any Senfe of Loyalty,
Religion, or common Juftice, but muilt trembleat
the very thoughts of it, When we fee fuch Fel-
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lows as are obnoxious to the Government, known
Diffenters from the Eftablithed Worfhip, and that
never thought of conforming to the Government,
or the Laws, Civilor Ecclefiaftical, or complying
with the Church, but only to capacitate them to
deftroy it, nay, when Men, chat are taken notice
of to be common Reproaches to the Government
under which they live, fhall get into Ofhce to
make Jgnoramus Furies, and to enable People to
commit and be guilty of all the Falfities and
Bafenefles that Human Nature is capable of, no
Man living, that has any Ingenuity or Goodacls
in him, but muft cry out againit it.

Wen Men begin to take Oaths to fanftify Vil-
lany,and enter into Clans and Clubs, and Cabals,
to deftroy the moft Merciful of Kings, and todil-
turb, diftraét, and overthrow the beft of Govern-
ments, What fhall we fay? And all chis you, all
of you, Gentlemen, know to be true. Was it
not more {afe to commit Treafon in the City,
than to fit upon a Bench of Juftice to bring the
Traitors to Judgment? Was it not more fate to
confpire the Death of the King and his Brother,
than to give the leaft Frown, or Look of Dil-
pleafure againft one of thefe fnivelling Saints?
Did not we know that Men were {anétified to be
Jurymen, to enquire of Confpiracies againft the
King's Life and Government, that before that
time were never thought fit to be trufted with the
common Difcourfes or Socicty of honeft Men?

W hen Men weve thought fitteft for Offices of
fuch high Truft,according to their being thoughe
capable of, and well-inteaded, to the overthrow
of the Government: Do not we all know this
to be as true, as that the Sun fhines at Noon-day?
When Traitors at the Bars were in lefs danger
of being cenvicted of their. Trealons, than the
Judges were of their Lives?

My, Papillon knows all this to be true eminent-
ly. When packed Juries were grown to that
height, and though feven or eight Witnefles
came and {wore pofitive downright Treafon, the
Traitor could not be by thefe Men fo much as
thought fit to be accufed by an Indiftment; to
that Stupidity in Villuny were Things brought
by thefle Fellows: Nay, {o far were the Proceed-
ings in Courts of Juftice tainted, that inno com-
mon Acion whatfoever, that came here to be
tried, but cropped Hair, and a demure Look,
were the beft Signs of a good Evidence, and the
Bufinefs of an Oath fignified nothing, provided
the Party were to be piopped up, and the Fac-
tion to receive an Advantage by It

For God's fake, Gentlemen, let any Man but
{crioufly confider and believe that thereis a God
in Heaven, 2nd a dreadful Day of Judgment,
when every one of us muit anlwer for every
Thought of our Hearts, cvery Word of our
Mouths, and every Action of our Lives; and
then tell me what horrid Impieties thefeare, {uch
as any ordinary ingenuous Perfon would blufh
and tremble at.

And I would have Mr. Cornifp to confider, whe-
ther ever till that time of famous, or rather infa-
mous Memory, that he and his Fellow-Sheriff Mr.
Bethel came into that Cflice, there were ever in
Londen {uch Things as Tavern-Returns of Juries,
or Clansand Cabals how to pack Fellows toge-
ther for {uch wicked Purpofes as thefe?

Do not moft of you here know this? And
doth not every onc of your Hearts and Con-
(ciences -agrec with me in it? How far unlike
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the Proccedings of thofe Times, in reference to
Juries, were from what they anciently were? 1
have had the Honour to practife in this Place a-
mong you in my Profeflion, when without any
difturbance, or mixture of Faétion and Sedition,
we were all.quict,and every one knew his Dury,
and Juftice was-done in this Place {v regularly,
that it was grown ro a common Proverb, 1f there
were any Caufe of any Difficulty, they would
ule .to fay to onc another, Come, we wil! be fo
fair with you,.as o try it by a London fury. So

far was it tlicn from being thought, that in the

City of London Juftice thould be corrupted, that
the Ordinary Juries of London were thought
the beft Judges, and moft impartial of any in
the Kingdom. Iappeal toall the Practifers of
thofe Times that hear me, if what I fay be
not true. |

But when once they had begun to pick and
cull the Men, that (hould be returned for a Pur-
pofe, -and got this Fadigus Fellow out of one
Corner, and that pragmatical, pricked-eai’d, faivel-
ling, whining Rafcal, out ot another. Corner, to
prop up the Caule, and {ervea Turn, then traly
Peoples Caufes were tried according to the De-
murenels of the Looks on the one Side or the
other, not the Juftice of the Caule,

Gentlemen, I take my felt bound to tell you
of thele Things, and 1 wiih I had no reafon for
it, and efpecially in this Cale I {hould not do
it, it being a private Action between Man and
Man, were it not for the Ingredients that are
in the Cafe, and that any Man, that has any
Senfe, may percenve.

Now then tor this Cale before you, Gentlemen,
1 defire, if pofhible, to be fatishied 1n onc Thing or
two: My Lord Meyor of London, 1t 1s true, 1s
not, nor no Pcrfon whatfoever, be he of never fo
great Quality, is exempt from the Law: If he
owe any Man any thing, he is bound to an{wer it
to him, as much as any the meanelt Citizen ot
London, or pooreft Subjett the King has: Butis
he to be arrefted juft at fuch a Time, becaule he
is chief Governor of the City, and the Action
will found the greater? And the Court of Al-
dermen, are they to bearrefted, becanfe they are
his Minfters, and neccflary fubfervient Afliftants
to him in his Government, in fuch a Time as this
was, when the Government, both in the City
and clfewhere, was furrounded with Difhculties,
and in great Danger on all Sides? What occa-
fion was there for fuch hafte and {peed i this
Ation to be donejuft then 2 Would Mr. Papilion
and Mr. Dabois have {tarved, if this Action had
been fulpended forawhile ? Sir /¥illiam Pritchard
would have been as anfwerable to this, or any
Man’s Aéion, when the Year of his Office had
been out: But it carricth Vengeance and Ma-
lice in the very face of it; it {peaks, that there-
fore they would do it, becaule he was then Lord
Mayory the chief Perfon in the City for the
Time, and thereby they fhould affront the Go-
vernment, in arrefting and imprifoning the
King’s Licutenant, in one of the higheft Places
both of Truft and Honour. And this would be
furc to make a great noile, and the Triumph of
the Aéion would make their Party then to be
uppermoft, having got the chief Governor of
the City in their own Clutches. ‘

Nay, and becaufe they would be fure their Ma-
lice and Revenge fhould take place, they take
the very Scouidrels of the Party to be cinployed in

this great Work. For before that time, the Co-

roner (as he tells you himfelf) ufed to make
his Warrants to the Ofhcers that ufually are
verfed in that Bufinefs, but here he muft have
the Direétion of the Atrorney, and who is that
but Goodenoughy 2 Man we have all heard enough
of, and then Burleigh and Kecling muft be em-
ployed, and by whofe Advice, but by Goode-
nonglh’s and Neithorp’s? And all thefe Ralcals,
who now ftand attainted of Treafon, muft be
fetched in to conlultabout a fit Man to make an
Arrelt. And there they pitch upon this Man
Kecling for one, who was one of the principal
Conipirators in thatdamnable, hellifh Plot againit
the King’s Lifc, and that of his Royal Brother
but, by the Biefling and Providence of Almighty
God, was made ule of as a great Inftrument of
preferving thole precious Lives, and with them
our Government and Religion, and ail that is
dear to us, which by that Confpiracy was under-
mined, and 1 with we had not Realon o fay,
and think, the Confpiracy ftill to be going on.
But L hope in God, the Government, as eftablifh-
cd both in Church and State, will always be able
to prevall, maugre all Defigns, and thofe that
are engaged in them, for its Deftruétion,

Now Aceling tells you he {crupled the Employ-
ment: No, faid he, I defired not to have my
Name put in, becaufe I was never concerned in
any fuch Thing before, and my Bufinefs was of
another Sort. But then, Mr. Goodeitough (and Mr.
Biome the Coroner no doubt had a Hand in i,
though now he has a very treacherous Memory,
and has forgot all that was done) comes and tells
him, You muft concern your felf, and do this
thing ; tor you have a Trade with the Party, and
1t will be ill taken if you do not doit. And
being asked whom he meant by the Party? He
tells you, the difcontented Party, and he explains
thetr Dilcontent to be fuch, that they would
have killed the King and the Duke. Now how
far he was engaged with that Party is pretty
well known, and therefore if he boggled at fuch
a thing as this, which that Party it feems was
engaged in, they would {ufpect him, and fo, for
the Party’s fake, he was drawn in.

But then, whenthis Thing is done, pray, Gen-
tlemen, do but confider what the Confequences
might have been, and which perhaps (nay upon
what has happened to be difcovered fince, doubt-
lefs) they did defignit. But, God be thanked,
thofe Confequences were prevented, and they
them{elves have Caufe to be thankful to God Al-
mighty for it. For here all the Magiftrates of the
City, that had any Care for the good Government
of ir, were to be taken up, and then, here was a
Body withouta Head,aTown full of Faétion with-
outany Government, and if the heady Rabble had
been once up, without thole that had Authority
to reftrain them, where then had been your Li-
berties or Properties, Gentlemen, or any Man’s;
nay, theirs that were engaged in this Defign, if
they hadany ? For thofe were Things much ralk-
cd of by them. In what Danger had you, and all
you had, for Life, Eftate, Relations, and every
thing been? Bur it pleafed God in his infinite
Mercy to fhower down upon us, and upon this
City, and the Government, in a mighty Preferva-
tion, putting it into the Hearts of jome in Power,
to bring the City-Militia fome of them toge-
ther, and prevenc this Milchief, or ellfe, God
knows, this whole Ciry might have been by this

time
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time once more in Afhes, and moft of theKing’s
Subjeéts wallowing in their own and one ano-
ther’s Blood. And theirParty toosvould have fele
the lad Effels of it, no doubr, as well as others.
So that the Confequence of it was-to deftroy the
Government, and that appéars by the Party’s
being engaged in it; it could not:be to gain a
Right, to make this Hubbub and Ado-to arreft
the Mugiftrates of the City 5 and then take Ad-
vantage for {ome other .wicked Purpofe.

Another Point of Circumftance, that 1s con-
fide;able inthis Cufe,is the particular Perfons that
were to be fued. The Mandamas, that was di-
reted to the L.ord Mayor and Aldermen; and
there is a Return made, not by this, or that, or
the other Man, butin the Name of them all, the
whole Court. How comes it then to pais, that
my-Lord Mayor, Siv Henry Tulfe, and thofe.other
Gentlemen, mult-be {ued and arrefted; but I
warrant you Mr. Corsifh, or his Party, were not
to be meddled with? No, he had fo much Zeal
for Juttice, and to do the Defendant Right, that if
he thould' have been called upon to appear, he
would not have ftood out an Arreft; fo jufta
Man he is, and {fuch a Lover of Right withoutall
doubt 5 but he was in no danger, ldarefay; they
Joved one another too well to fue one another.
That, | fay,G ntlemen, is another Circum{tance;
that carrieth Malice in it.  For I mult tell you,
thefe Things cannot be {mothered, they are as
apparent as the light: And though it falls to my
Turn in this Caufe, to enmind you of them;
y<t, they are as well known to you all, as the
Paffages in your own Familics.

No, Gentlemen, there was not a Purfuit of
Rightinthe Cafe; it wasadefigoed Piece of Vil-
lary, on purpofe to affront the Government ; nay,
to deftroy ir, and fet usall together by the Ears.
And if he were ten thoufand times Mr. Papillon,
T would, and muft.tell him {o; and if it were not
tor fome {uch devilith End and Purpofe, he would
never have been fo greedy of an Office, he had be-
fore declined and fined for; and which he was on-
ly called to by a turbulent, {editious, factious Par-
ty, that had further Aims in it. Otherwife,Lknow
Myr. Papillon's Humour fo well, that 1 am confi-
dent, he would much rather have been contented
to {it in his Counting-houfe, than m Guildball
in 2 Scarlet Gown. Alack-a-day, I know Mr.
Papillon kr.ows how to {pend his Time to better
Advantage to himielf.

Ay, but fay the Counfel for the Detendant, We
did go on very tenderly and civilly, and refpect-
fully ; for there mevar Mr.Cornifh’s Houle, Who,
1 pray ? Mr. Papillon, and My. Dubois, and Good-
eizongh, the prime Atrorney in this Caufe: And
there, forfooth, they tell Goodenough, Be {ure you
do nothing,but what s exactly according to Law
and be fure you carry it very civilly and re-
fpectiully to my Lord Mayor, gopd i\f]r. Good-
enough. Alack-a-day, how wenderful pious and
confiderate thele People are! If Mr. Coruifh had
aonc Lo my I.ord Mayor, as it was his Duty to
do, being then an Alderman (we know it full
well) and faid to my Lord Mayor, There were
{uch Perfons at my Houfe talking of fuch a Mat-
ter, and [ come to advertife you of ir, and de-
fire you wouly confider of it, he had {hewn his
Piety and Zeul, and Love for Juftice, much more
in that, than in admitting {uch Cabals n his
Houfe. Bur we know very welly as wellas if we
were in them, that they muft go hand 10 hand in
a1l thefe feditious and factious Bulinefles.

and Thomas Papillon Elg;

Plaintiff’s A&ion. .

- It is .plain, Gentlemen, what the Defign was
from the Beginning to the End; nothing but to
caulz 2 Tumulc and Confufion in the City, - in
Order to put that damned hellith Confpiracy,
for the Deftruction of the King and his Brother,
and every Man that was honeft and loyal; in Exe-
cution, Thisis certainly known to you ali; and
that there thould be fuch a Parcel of People un-.
towardly linked togetherin this Matter, not one.

* man of which that they can pretend to be in any

wife a Well-wifher to the Government, or to any
thathaveany fhareinit: No, they arcall Perfons
that are obnoxious to the Government, that had-
any Hand in it; but none of. them Church of
England-men, or Friends to her eftablithed Wor-
fhip ; notorious Diffenters, or profligate Atheifti-
cal Villains that herd together. -

ThiS, Gcntlemcn, s plain E?zghﬂ;, and ne=-
ceflary to be ufed upon all thefe Occafions: So
that it remains now upea your Coniciences,
whether upon all thefe Circumétances that have
becn mentioned, you think, the bare obtaining
of a Right in.a Legal Courfe, or fome worle
Thing, was defigned.

We all know Mr Papillon to be a weal:hy
man, an able Merchant; one that had rather
have minded his Affiirs Abroad, or at the Ex-
change, than the expenfive, troublefome Office
of Sheriff of London; but, that fomething was
to be done to wreak.a damned Malice and Re-
venge upon the Government. And fure, he muft
think, as his Party it feems did, thar they would
not be {ufficient to fubvert the Government, un-
lefs he could get.into that Office.

This I tell him openly ; and let him or:his Par-
ty, make their Remarks upon it as they pleafe.
But you are to judge whether thefe Things be a
{ufficient Evidence of Malice, to {upport the

There was queftionlefs a devilifh Malice fixed
in his heart and mind,and he wanted an Gppor-
tunity to effect it; and he thought it forihis
own Sccurity to be beft to take this Courle,
and nothing clfe was in 1t. For abundance of
Pcople have 2 mind to do Milchief, but want
Opportunity and fafe Ways to do it in: And,
Oh, they rcjoice, if they hit upon a Projett,
that fhall carry a {pecious Pretence and Colour
of Law; for then they think they arc fafe
enough.

Asin Cafe T have a2 mind to do any parti-
cular man an Injury in kis Reputationand Bufi-
nefs; the Bufinefs muft not be done downright,
by going to every body, and faying, Such an
one is LPoor, ‘or a Beggar, and do not trult hims
but T muft cunningly and flily infinuate it, I
am forry for fuch a man, 1 believe he is an
honeft man, but however he oweth Moneys
and under this Sort of Sniveling,Canting, Whin-
ing, {ly Rate, do a man any Injury whatfoever:
And yet forfooth he fhall have no Advantage
againit me for it: T fhall ftrike 2 Dart into the
very Heart of that man’s Credit, and yet he have
no Remedy.’

So, if I have 2 mind to talk againit the Go-
vernment, 1 will not do it aloud, and {peak
what I mean openly ; butI will whine, and fnivel,
and cant, and make People belicve I have
dreadful Apprehenfons of what is defigning,-and
yet not bring my fclf in any Danger; for {
will keep within Bounds all the while, though
I do more Milchict than 1f I dealt fairly and
above-board. Algck-a-duy (as Mr. Pilkingron faid)

' ' Lo
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