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Hawk. Larinore, did you {peak to me when
you faw me, or cndeavoured to ftay me’?

Lar, replied, That he was for that time fo 2-
mazed, that he could not {peak to mc,

Hawk. My Lord, I think he is ftill in great
Amazement.

Hawk. Was my Houfe the firft, or the only
Houfe you fearched ?

Lar. repliedy; No, |

Hawk. 1f you faw me commit the Robbery in
your Houfe, why then did you fearch other
Houfes for the Goods which you faw me fteal

Lar. repli~d to this, That he had been robbed
at feveral other times.

Hawk. Why did not you then rather fend out
Hue and Cries to app:chend my Perfon, than
to fearch my Houfe; and why did not you
charge me with flac Fclony before Sic Richard
Pigott, of whom you had your Warrant, if you
faw me rob you.

Lar. to thefe Queftions made no direft An-
fwer.

L.C. B. Mr. Hawkins, will you ask Lariiere
any morc Queltions?

Hawk. No, my Lord, not at prefent; but
when | come to my Defence, 1 hope I ihall be
heard.

L. C. B. You thall be heard at large, and fo
{hall they.

Hawk, 1 humbly thank your Honour,

Clevk. Afl. Larimore, who fhall be next cal-
jed ?

Lar, Cuall Eeary Larimore the younger,

Clerk. Crier, call FHenry Larimore the youn-
ger : who anfwered, Here, Sir.

Mar/bal. Lay your Hand upon the Book, look
gpon the Prifoner.

Hawk, My Lord, may 1 be heard a Word ?

L. C. B. Yo Stry you may go on.

Hawk. 1 humbly thank your Henour.

Hawk. biy Lord, is it ofual to admit Perfons
that are not Baptized to give Evidence upon a
Trial of Life and Death? for that Perlfon which
is now about to be fworn (I fuppofc) is not Bap-
tized.

L. C. B. Sir, a Perfon that is not Baptized

{elf in a Clofe with Beans and Weeds 3 and when
I came into my Father’s Houfe, I asked him
what Mr. Hawkiss did there : He anfwer’d me,
that he had done too much there, for he had
robbed him.

L. C. B. What Day of the Week was 11?2

Lar. Jun. It was upon a Fiiday.

L. C. B. In what Year was it ¢

Lar. Tt was this laft Septembery my Lord.

L. C. B. Will youask him any Queftions?

Hawk. Yes, my Lord, if I may be permirted.

L. C. B. You may proceed to your Queltions.

Jasuk. I humbly thank your Honour.

Hawk. Larinzorey are you fure that I am the
Perfon which you faw run out of your Father's
Houle ¢

Lar. Yes, 1 am f{ure that you are the fame
Perfon that I then faw run down my Father’s

. Yard.

Hawk., What time of the Day was it when
you {aw me ?

Lar. It was an Hour and an half hefore the
Sun was down.

Hawk. Was your Father within when you
came there ¢

Lar. He wis within when I came there, and
I asked him as afovelaid.

Hawk. Did your Father fay no more to you,
than what you have related ? and did not he
enquire which way I ran, or went?

Lar. He faid no more, but that you had rob-
bed him.

Hawk. My Lord, and you of the Jury, Is it
likely, that when the Father had feecn me com-
mit a Robbery in his Houle, and the Son com-
ing in immediately upon it, that the Father
would not ask of bim which way I went?

Hawt., My Lord, 1 have done with him at
prefent.

Lar. Sen. My Lord, pray lct Foan Beamfiy
be called next,

Clerk. Cricr, call Foan Beamfly.

Crier. Joan Beamfly. She anfwer'd, Here, Sir.

Joan Beamfly, Lay your Hand upon the Book,
look upon the Prifoner, The Evidence that you

may be {worn, and give Evidences, in Cafes of fhall give foall be 1he Truthy &Kc.

Fclony.
Hawk. My Lord, T fubmit, but am not fully

fatisfied in it, and if occafion be I fhall crave

Counfel in that Point, it being Matter of Lavw,
and not of Faét.

L. C. B. The Jury may confider of it.

Hawk, My Lord, I doubt not but they will
weigh of what Validity the Oath and Evicence

of fuch a Perfon 1s.

- Mar. Larimore the younger, Lay your Hand
upon the Book, look upoun the Priloner.

The Evidence that you fhall give to the Court, be-
sween our Sovereign Lord the Kiut aud the Prifoncy
at the Bary fball be the Trath, the whole Truthy
and nothing but the Truth, So help you God.
Kifs the Book.

Larimore Jun. My Lord, uponthe 18th of Sep-
tembery 1 came home a little after my IFather,
and coming in the Yard, I faw this My, Hawksis
(that is now at the Bar) run out of my Father’s
Houfe, with a great Bunch of Kcys in his Hand,
and run down my Father's Yard, and hid him-

Joan Beawnfley. May it pleafe your Honour, my
Lord, upon Friday the 15th of September laft paft,
about an Hour and half before Sun-fer, as I was
going to Milking in the Street (near Larimore's
Houle) I met Heiry Larimore the younger, and
being at that time much troubled with the
Tooth-ach, I told him of ity defiring him to
help me to fome hot Warer, for I believed that
mighr give me Eale; Lariore reply’d, that if I
would go with him to his Father’s Houfe, he
would help me to fome: So going both toge-
thir, we faw chis Mr. Hawkins (that is now the
Priforicr at the Bar) run out of Larimore’s Houle,
with a great Bunch of Keys in his Hand, and
run cown Larimore's Yard into a Clofe of Beans
and Weeds, and there hid himfelf ; and when
we came into Larimere’s Houfe, 1 there heard
young Larizere ask his FPather what Mr., Hawkins
did there; Larimore told his Son that he had
dene too much there, for he had robbed him.
[When my Lord Chief Baron Hzle heard how
thefe three Witneflcs agreed in their Evidence,
he {aid, Here is enough {worn (if belicved) to
hang twenty Men. ]

Hawk.
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Hawk. 1 doubt not but to clear my felf, not-
withftanding their Evidence, if I may be heard.

L. C. B. Ycu fhall be heard.

Hawk. 1 humbly thank your Honour.

L. C. B. Lartinore, have-you any more Wit-
nefles ?

Lar. Yes, if it may pleale your Honour, a
greit many more.

L. C. B. Whoare they? call them.

Lar. Call Richard Mayne, Conitable.

Clerk. Cricry call Richard Mayne, Conftable;
who anfwer'd, Here, Sir. And being {worn, faid
as followeth.

Mayne. My Lord, vpon Saterday the 1oth of
September laft pafty came Llury Lawimore Sen, to
me, and giving me 2 Warrant from Sir Richard
Pigott to {carch, commanded me (amonglt o-
thers) to fearch Mr. Hawkins for fome Moncy
and Goods, which he had loft; and when I faw
his Warrant, 1 went to Tho. Beamfly, Tithing-
man, and charged him, with three or four o-
thers, toaflift me; and coming to Mr. Flawkins’s
Houfe, he denying to open his Doors, 1 broke
them open, and [ went into his Houle, and
Heury Lariinore Sen. did find ina Basket this Gold
Ring, and Five-fhilling-picce of Silver (M.
Ilwiins himfelf being by whilft he found them)
{fo we had him before Siv Fobu Crokey, who com-
mitted him to Prifon, and {o on Suiday Morning
we brought him to Ailesbury.  This allo was
fworn by Dedfwsith Crckey Llq; Tho. Beamfly,
and yeung Laiimore.

L. C. 8. faid to me, Wil you ask thele Wit-
ncfies any Quecltions ?

Hawk. Yes, my Lord, if I may be permit-
ted. '
L. C. B. You may goonto your Queltions.

Hzwk, I humbly thank your Honour.

[Lwk, Aliyne Conflable, did Larimoere defire
you to fearch my Houle alone, and did he then
tell vou, that he faw me rob him the Day be-
fore ?

Couftalle. Larimore did defire me to {earch fe-
veral Houfes, but did not {uy to me that he faw
you rob him,

Fawk, Where is the Warrant upon which you
broke upon my Houle? I defire to {ee it.

Conff, Heveit is. =

Haw k. \Vas it Larimore himf{elf that found the
Ring and Five-fhilling-piece ?

Couft. It was Henry Larimore the elder that
found it.

Hawk, Was I in the fame Room when he
found them ?

Couft. You were 1n the {ame Room when he
found them.

Hawk. This was preved falfe, by Mr. Charles
Hilcox and Nicholas Faullkwer, which Perfons kept
me in the Hall, whilit they pretended to find
them in the Buttery.

Howk., Conftable, why did you compel me
to go betore Sir Fobir Croke, which you knew
was my Adverlary ?

Conft. Wedid not force you before him.

Hawt, This T proved to be fo, by Michael
Reed, Gent. Mr. Tho. Saunders, Mrv. Wilcox, Mr.
Gouldery Robert Cafemore, and many others that
faw It

Hawk. Conftable, why did you advife the
Jaylor, Mr. Bureh, to load me well with Irons ?

Cenff. 1 did not advife him to do fo.
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Hawk. Pray, my Lord, ask the Jaylor, Mr.
Burch, what the Conftable faid to him when he
brought me thither. *

Clerk. Mr. Burch, inform the Court what the
Conftable faid to you, when he brought Mr.
Haawkins to you as a Prifoner.

Fayler. My Lord, when the Conftable deli-

. vered Mr. Hawkins to me on Sznday Morning,

he fatd, that Mr. Hawkins was a notorious Pick-
lock, and that he was confident he could pick
cvery Lock about the Prifon, and thercfore he
advifed me to watch him narrowly, and load
him well with [rons.

Thomas Bean(ly being {worn, his Evidence be-
ing the fame in Effe@ with the Conftable’s, for
Brevity {ake I omit ; but I craved leave to ask
him a Queftion or two, which being granted,
were as followeth. .

Hawk, Beamfly, Pray what Difcourle had you.
with Mr, #il.ox upon the 19th of Septembery pre-
fently after my Houfe was broken up, concern-
ing the time when (as your Brother pretended
to you) he lolt the Ring and I'ive-fhilling- piece
of Silver?

Beamfly. He did not remember that he had
any Difcourfe with Mr, %ilcox about that.

Hawk. Did you not fay to Mr. /Filcox, that
your Brother Lz imore told you that he had loft
the Stone Ring, snd Five-thiliing-piece of Sil-
ver, which (as he pretended was found in my
Houle) before the difference began betwixt me
and your Brother ; and moreover that your Bro-
ther faid he had an intent to fearch for the fame
a Month before ?

Beamfly replied, that hedid not remember any
{uch Dilcourle.

Hawk, My Lord, may I be heard 2 Word or
two? *

L.C. B. You may go on.

Hazwwk, I humbly thank your Honour.

Hawk, My Lord, I {uppofe that I can prove
thele Particulars.

1. That Larimoere toid Beanfly that he had loft
this Gold Ring and Five fhilling-picce of Silver
nowtin Quefiion, before there was any diffe-
rence between Larimore and my felfy which be-
gan in Michaclizas Term 1667, This was proved
by Mr. Wilcos.

2. And that Lasimere confels’d upon his Oath
before Sir Fobi Croke {upon the 1oth of Sept.)
when I was committed, that he loft the faid
Ring and Picce of Silver about a Month before,
which muft be about 4ug. 19. This was proved
by Mr. Brown, Faunlkuer, and others.

3. I can prove that Larimere told Sir Richard
Piggot, when he went for his Warrant to fearch,
that he did fulpect feveral Perfons for robbing
him of this Gold Ring and Five-fhilling-picce,
and that I was only one of the fufpected Per-
fons. . ThisSir Richard Piggot did acknowledge to
be true.

But now he {wears that he faw me fkeal the
Gold Ring and Five-thilling-piece-out of his
Houfe on Friday the 18thof Septeinbery an Hour
and half before Sun-fer, 1668.

Hpwk. 1 pray, my Lord, and you that are of
this Jury, take notice of this, and compare the
times out of hisown Mouth; but more of this
when I come to make my Detence. L

L. C. B. Larimore, have you any more Wit~
nefles 2

Lar,
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Lar. Yes, my Lord.

L. C. B, Call them, who are they ?

Lay. Call Margaret Larimore.

Clerk. Crier, call Margaret Larimore, the Wife
of Henry Larimore,

Crier. Margaret, the Wife of Henry Larimore.
She being fworn {aid, that, whenfhe wasa Ser-
vant to Larimore, which now is her Husband,
{he had feen Mr. Hawkins, at {everal unfeafona-
ble Hours in the Night (when her Mafter was in
bed) lying lurking in and ab-ut her Mafters
Houle, Yard, Windows, and Doors, and fiid,
that fhe believed he lay there for no good In-
tent,

Hawk. My Lord, may I ask this Woman a
Queltion or two ? _

L. C. B. You may do fo, if you pleafe.

Hawk ¥ humbly thank your Honour, I'll pro-
mife you ro be brief.

Hawow, At what time was it, Margaret Laii-
sere, that you faw me lurking in your Mafter’s
Yard as you have faid?

Masg. Lar. 1t wis in the Night-time,

Hawk. But how long may it be fince?

Marg. Lar. Lean't tell, 1t mighe
be about the time that my Ma-
fier was robbed.

Hawk. Did you {peak, or call
to me, when you {faw methere ?

Mirg. Lar. No, for I was affrighted a2t i,
This lame was aifo {worn by Richard Manill, a-
lias Adiles, Son-in-Law to the faid Larimore, and
alfo by /7illiam his Son, which for brevity {ake
I omit farther ro relate. .

L. C. B. Larimore, have you any more ?

Lair. Yes, my Lord, to prove that this Ring
and Five-fhilling- picce 1s mine.

L. C. B. Call them, who are they ?

Ler. Elq; Dodfworthy Siv Fobn Croke’s eldeft
Son, and Mr. Goody, Minilter of Long Ciendor,
my Lord.

Clerk. Criery call Dodfworth Croke, Efg; and
Edward Good of Long Crendon, Clerk: both an-
fwer’d, Here, Sir. Theyboth being fworn, Mr.
Dadfweith Croke fa1d as followeth, (taking the
Ring in his Hand, turned it up and down, and
looked very narrowly upon 1t within and with-
out, and put 1t upon his Finger, and pulling
it off feveral times in the Face of the Court and
Country, he then inform’d my Lord) That he
was confident, that this was Larimoere’s Ring ;
and for his Proof and Credit, tells the Court
that he had pawned it to Larimore.

Mr. Good took the Five-fhilling-piece into his
Hand, and {wore, that he being at Buckinghanuz
Seflions latt, about fome Trouble which 1 had
put him to, he then wanting fome Moncy, did
pawn a Five-fhilling-piece to this Larimore for
other Money; and he defiring of him to take
carc that he had the fame Piece again, Larimore
told him that he put a Mark uponit: So feeing
a Mork upon this Five-fhilling-picce, he fwore
that he did verily believe that this was the fame
Five-thilling-picce which he had pawned to La-
yvimore at the Seffions before.

L. C. B. faid o me, Sir, if you will ask the
W itnefles any Queltions, you may.

Hawk. 1 humbly thank your Honour for that
I'reedom 5 but I do humbly conceive thac the
proving of the laft point, viz. that the Ring
and Five-fhilling-picce waseither Zarimore’s own

Here Larimore
prompts Eis Wife,
wwireh I told sy
Lard, fer avhich
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Goods, or pawn’d to him, is net much materia}
to my Cafc; for I am frec to confefs (as much
as 1 can have ground to believe) which is, thag
Larimore might havethe Ring and F ivc-fhiil:ng-
piece of Silver in his Pofleflion ; but the Charge
againft me is, that I ftolethem from him, which
I do flatly deny, and do not doubt of clearing
my {elf when I come to my Defence, if I may
be heard.

L. C. B. Sir, you reed not queflion but you
{hall be heard.

Hawk. 1 humbly thank your Honour, and
crave ieave to be heard 2 Word or two (if it be
rot unleafonable.)

L C. B. You may go on,

Hawk. May it pleafe your Honour, and the
Jury, to take notice that Mr. Geod {wears he be-
lieves this o be the Five-thilling-piece that he
pawned to Larimore laft Seflions at Buckingham,
but I defire to know if L imore fwears cthat this
1s that Plece which Mr. Geod pawned then 1o
him, for he beft knows.

L. C. B. Larimerey, what fay you to that?

Lar. My Lord, I do {wear that this is the
fame Five-thilling-piece which Mr. Good pawncd
to me, the laft Scflions at Buckinzham.

f{awk. Then, my Lord, and the Jury, be plea-
fed to oblerve, That Seffions was held upon the
oth and 1oth of Fuly, 1668, but the Difference
between me and Larimore (for Tithes) was begun
in Michaclinas-Termy 166+, which is near nine
Months before that Seffions; and notwichftand-
ing Laiimore did {ay to his Brother Beamfly, upon
the 15th of September, that he had loit this ery
Ring and Five-thilling-picce of Silver before the
Difterencebegan, which isimpoflible, my Lord,
as appears by the Oaths of Larimere and Mr.
Geod 3 for how could he be robbed of that Five-
fhilling-picce ninc Months before he had it 2
And that he did fay the very Wordsto his Bro-
ther Beamfly we have already proved, by the
Telhimony of Mr. lcox.

L. C. B. fad, Mr. Hawkins, was this Suit for
Tithes begun by you agamft this Lasimore be-
forc the time that Larimore fwears this Felony
was commitied ?

Hawk. Yes, my Lord, for I began that Suit
tor Tithes in Michactmas-Term, 1667, and iari-
more {wears that I robb’d him upon the (8th of
Septeinber, 1668, which 15, my Lord, about 2
Year after, My Lord, it is an eafy way thus
for the [Fanaticks to pay Tithes 5 if they can buc
hang up the Clergy, they may ceafe all their
future Pleading for Liberty of Confcience.

Now Larimore began to ftumble, and thew his
Matice in prolccuting me unjuftly, by his mul-
tiplying of teigned Felonies, wherewith he did
then endcavour to load me, of which Iappeared
innocent.

L.C. B. Larimore, have you any more?

Lar. Yes, my Lord, Pray call Fobn Chilton.

« Clerk. Crier, call Folu Chilton,

Crier. Jobu Chilton : who anfwered, Here, Sir 3
and being [worn, my L. C. 8. faid to him, Come
Clriton, what can you fay to this Bufinefs ?

Jobn Chilton faid, My Lord, I can fay no-
thing but that I am paid for my Boots.

L.C. B, Whart Boots ?

Coilr. Nly Lord, I am paid for my Boots.

L.C. B. Our Bufinefs is not nowabout Boors,
but however, come and tell me what thou
meancit by them ?

Chils,
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- Chil. My Lord, M¢, Hawkins brought me a
pair of Tops, .to put ncw Legs to them, which
1 did; and he coming by my Shop, told me he
wanted his Boots; I repiy’d, they were done:
But I being then about to go out, did promifc
Mr. Hawkiizs tolay themin my Window, {o thac
he might take them as he went home, which ac-
cordingly he did; and when I came home, I
went to Mr. Hawkins, who at that time was at
Siv Jobis Croke’s Houle, where he contented me
for my Work before we parted: And this 1s all
that I can fay, my Lord.

L.C.B. Whatis this to the purpolz? Can you
{1y any more, Chilton ? If you can, go on.

‘Coil. My Lord, Mr, Hawkiss paid me honeftly
{or the Boots: But as foon as he began to de-
mand the Tithes of Chiften, and did {ue for them,
then they lay at me -Night and Day to have
me charge Mr, Hawking with flat Fclony, for
itcaling the faid Boots out of my Shop; but
[ told them, that I laid them m my Shop-
Window for him, and did bid him take them
as he came back; and he paid me for my
Work, and theretore I cannot fay he ftole
them.

L.C.B. Who were they that defired you to
charge Mr, Hawkias with the fiealing of your
Boots ¢

Coil. This Larimore, Mr. Dodfworth Croke,
Richard Mayie the Conilable, Mils and Fobu
Sanders (who s fince dead, my Lord.)——La-
riiore heve interrupted Chilton, and faid, My
Lord, I have five or fix Witnefles that can
prove that all this s falle which Chilton hath
wor.

L.C. B. Call them, for I'll hear allyif I {1z "uill
Night.

Then Laiimore call'd Dodfiwoith Croke, Hilliawms
Crokey fobin Stopy Thomas Weichy Sawmnel Salter,
and /¥ilizin Sawdersy all thele being {worn, the
Sum and Subliance of their Evidence was to this
15 {fect.

That they had heard Fobu Chiltonr fay that I
had ttolen a pair of Boots from him, to which
Chiltoir (being then upon Oath) faid, that Mr.
Hacolins did no otherwife than what before I have
{worny and he further added, that he never
faid that I had ftolen any thing from him, for
he had no reafon for it. | |

L. C. B. Did this Lariinoie defire you to charge
this Mr, /Zswkins with Felony ? And when did he
defire you to dofo?

Chilten. My Lord, Larimere, and the reft that
I have named, defired me vocharge Mr. Hawhking
with flat Felony, for ftealing the {aid Boots, as
{oon as he demanded the Tithes of Chilreiry and
they would have forced me to fetch a Warrant
from a Juflice of Peace to fearch for them, and
did further threaten me, in cafe [ would not do
ity that Sir.Yebn Croke would indi€t me at the
Aflizes, as onc accelfary to the {tealing of my own
Goods. *

L. C. B. Was Lariinore onc of them?

Chilton. Yes, my Lord, and he faid, that he
would make me {wear that Mr, Hagwkins had {tole
my Boots, and for that End did ferve me with a
Sibpeiia to be here,.——Heye Larimore the fecond
time interrupted Chilzes, and-faid, My Lord, this
¥ellow (pointing at Johis Chiiteis) is hired by M.
Hazwlins to {wear this. | -

Ciilton yeply’d, No, my Lord, Iam not hired
by Mr, Hawkins to {wear, but I might have
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been hired, or borne out, if I would but fwest
;:?hm Mr. Hawkins ftole my Boots, by one Cros«
giie.

L.C. &. How! what is that! hired, or borne
out to {wear ? By whom, and how? Tell methe
Story.

Chilton, My Lord, Tam nothired to fwear by
Mr. Hawkins, but if I would fwear that he &ole
my Boots out of my Shop, I might have been
borne out in {o doing. For The. Croxftane, of #We-
Jftone on the Green, in the County of Oxon, told me
upon Mondgy lafty it being the 8th of March1668,
thatif I would but fwear what he would have
me again{t Mr. Hewkins (viz. that he ftole my
Boots) he would bear me harmlels; but I repli-
cd, that it went againtt my Conlcience to do it.
I added farcher, that if I thould bz fo wicked as
to fwear it, Mr. ffawkins can prove the contrary
by Mr. /¥illizin Croke and otherss to which La-
rupore replied, that I nced not fear what Mr. Croke
knew in that cafe, for he is one of us, and will
not juitify 2ny thing that may tend to our Pres
judice. I farther told him that I durft not doic;
for if I {hould, Mr. Hawkins might make me fly
the Country, as Swart did Wheeler : 'To which
Croxftone replicd, that if 1 would fwear it, he
would bearme out againft the {aid Mr, Hawkins
as faras an Hundred Pound would go, and ifthat
would not do, as far as Five Hundred Pound
would go.

L. G. B. How! bearyou out to fiwvear! What
Croxflone 1s this that would do fo? This is not
likely to be true,

l Tho. Croxfrone faid, My Lord, I faid no fuch
thing.

L.gC. B. Ido not believe it to be true.

Chilton run in, and {aid, As I live and breathe,
my Lord, Croxffeae did [ay, if I would {wear that
Mr. Hawkias had ftole my Boots, he would bear
me out, as I faid before,and if I made any doubt
of it he would give me Bond to make good his
Promile.

L. C. B. faid, This 1s ftrange.

Croxflone. My Lord, 1 faid 1 would bear him
outin {peaking the Truth, and no otherwile,

Hawk, My Lord, may ['be heard ?

L. C. B. Yes,youmay go on. -

Hawk, 1 thank your Honour., My Lord,
pray let meask M. Groxffoie two or three Que-
{tions. '

L. C. B. So you may, go on.

Hewk. Mr. Croxftoie, do you confefs that you
did promile to bear out Chilton (as you faid De-
fore) in {wearing the Truth?

Croxffone. Yes, Sir, | did, and no otherwife,

Hawk., Was it not about the Boots?

Croxflone. Yes, Sir, it was {o.

Hawwk. Did not you defire Chilton to fwear
that I had ftolen his Boots, after that he had
told you I had paid him for them, andchereupon
promife to bear him out again{t me, in 1c0 or
gcol.

Croxflone. I'think you cannot prove it againft
me, | -.

- Hawk. 1pray, my Lord, and you of this Jury,
confider that this Chilten is one of Larimere’s
W itnefles, and fwears for the King, yet hefwears
that he had given. me Orders to take thofe Boots,
and that I then paid him for Legging of them,
and that he had. repeated this to Larimore and
Cr&xﬂa;m feveral timesy and after all this, Lari-
more and Croxfloie, with cthers,us’d their uimoft
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Bndéavours to perfuadé Chilton té cliarge me with
Felony for ftealig them, and Groxffore promifed
him to bear him out in {o doing, as far as 100 /.
would go, and if that would dot do, as far as
gool. and give him Bond for his Securityy (o°.
My Lord, if this amounts not to a Subordinationy
I dm miftaken. But, my Lord, I have two Wit-
neffés maré to prove the fame again{t Mr. Crox-
froiie; and 1 pray that they may be heard.

L.C. B. Whoare they ?

Hawk: Aan Scoly, and Fobu, the Son of Mr.
Tho. Sanders. Both thefe being calied, jufh:fied
iti Golre what Chilteir had {worn agamit Mr.
Croxfloie: Upon which my Lord Chief Baron
faid to Crsxflone, Come, you did ill ro {olicite
Perfons to fivear thefe things which you knew
were falfe; and ’tis farther added, that this made
fiot for the King, but rather for the Prifoner at
the Bar. After all this, a rude Fellow (Thomas
Wreldhh) came in, and faid, My Lord, I did hear
Chilton (ay, that Mr. Hawkins had ftole a paiv of
Boots from him. _

L. C. B. What, more Boots {iill? Comey Lars-
smore, hive you any more?

Larintore {aid, Yes, my Lord, one Mr. Boyce;
who being fworn, faid, That at a cerrain time,
he coming into 4 Houle at Chilron, found this
Mr. Hawkizs, now thé Prifoner at the Bar, and
one Faints Noble (which Noble was thén drunk,
and aflecp upon a Bed) and I faw Mr. Hawkins
have his Hand in Noble's Pocket, and the faid
Noble told me; that at that time he loft a Gold
Ring and a picce of Gold out of his Pocket.

L.G.B. faid to me, Sir, what fay you to
that? q

Hawk. My Lord, Idefire to know if there be
aity Bill or Indiétment againft me for it

Clerk. There is none, my Lord, that I do
know of.

- Howk. Idefire, my Lord, that Noble may be
{Worfl, If he be here.

Lar. He is not here, my Lord.

L.C. B. Whywas not that Noble here himlelf
to profecute?

Lar. 1 could not find him, my Lord.

Hawk, 1 defire to know whether Boyce came
hither of his own Accord, or if he be Swbpena’d
to be here; (if fo) by whom, and who bears hus
Charges?

Boyce. 1 was Subpena’d by Larimore, and he
bears my Charges, my Lord.

" Hawk. How long was it fince, Mr. Boyce, that
you faw my Hand in Noeble’s Pocker, as yot faid
before?

Bogce. It may be near two Years ago, my
Lord. -

Hawk. Did you fee me pick (or take) out of
the faid Noble's Pocker, the {aid Ring, or piece
of Gold, orany thingelfe ?

Boyce. I faw your Hand in Noble’s Pocket, but
did ot fée you take any thing out of it.

Hawk. Did Noble ever tell you, that I had
pick’d his Pocket of the faid Ring, or piece of
Gold, or any thing elfc? ;

- Boyee. No; bt faid, he loft thém at thac
time.

Hawk. Bt you fay that Noble was dravk ar
that time, and if fo, it’s poflible he might be
Miftakén. | o
~ Bojee. So he Wwas drunk, and afleep likewite.

L.C.B. [ think you were alldrunk.
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Haibk. Boyée, yott might have done wé'll, to
lidve told Mr. Nobls of this, when he told you
that he had loft his Ring and piece of Gold; buc
can you {ay any thing rouching Larimoers’s being
fobb’d, or do you know thit I am the Perfon
that robb’d him ?
h_ﬁa)re. No, not I, my Lord, I cannot charge

in.

Hawk. But you fay chat Larimore Subpens’d
you to be here, and that he bedrs your Charges ?

Boyze. Yes, my Lord, and fo he does.

Hawk. Mr. Lcyee, 1f this be dll you can fay
for Larimore, you will hardly reqtité his Char«
ges.

Hawk. My Lord, may I be heard, as to the
Evidence of Boyce ?

L.C. B. You may go on.

Hawk. I humbly thank your Honour.

Hewk. "This Boyee fwears, my Lord, that sbout
two Years laft paft he faw my Hand in Nebl's
Pocket, and that Neb/e told him, he then loft z
Gold Ring and a picce of Gold. My Lord, [
think (with Submiflion to your Honour and the
Court) I am not bound to anflwer to this Charge,
becaufe there is no Indiétment exhibited againft
e for it, nor is Nob/e himf{elf here to profecute,
or can Boyce {wear that I pick’d Noble’s Pocket,
or that Noble ever told Bojce 1 did (as he himfelf
{wears.) But, my Lord, I obferve inthisthe Malice
of Lariinore’s Heart, as well asin that of the Boots 4
for Boyce {wears that he can {ay nothing to Lari-
amore’s Bill of Robbery, and yet he forces him
to come from Loadon hither, to ftarr a fenfelefs
Story about Nubie's Ring and Gold, which is of
near two Ycears ftanding. My Lord, if there
had been any Truth m ity why was not Nobie
himfelf here to profecutc it? And why did he let
it rett folong? I fay ageiny my Lord, if it had
been true that [ had pick’d Noble’s Pocker, and
if Larimore had known it, I pray, my Lord, and
you of the Jury, what had that concern’d La-
rimore? Bury my Lord, 1 am as clear of pick-
ing Noble's Yocket, as I am of {tealing Chilron’s
Boots, and as clear of both thefe, as I am of
robbing this Fellow Laziimciey that now calls my
Life in queftion: Nay, if he can fairly prove
me guilty of one, I am willing to {uffer as guil-
ty of all.

My Lord, I am bold to appeal to your Ho-
nour whether it be a fair Profecution in Laris
morey Yo ftir up Chilton falfly to charge me with
Fclony in ftealing his Boots, when I had not
only a Right in them, but allo Lcave from himto
také them, and paid him for his Work, which
Layimore himfelt knows. Nay, my Lord, if I
had necver paid Chiltor for his Legs, the Tops be-
ing mine, by Law 1t-had not been Felony, buc
a Trefpafs, becaufe I had Leave from him to
take them, and a Right in them, the Tops be-
g mine, -And again, my Lord, 1 appeal to
your Honour, whether it be fair in Larimore for
him to ride up and down City and Country, to
biing a -Multitude of Witnefles together that
can {1y nothing to his Bill (as Boyce {wears he
cannot ;) If this doth not difcover Malice in a
Profecutor’s Hearty | know not what doth 5 and
if that appears to your Honour and the Jury, to
be in himy how far that ought (as well by Law
as Equity) to fraftrate his Evidence, | am wil-
ling to leave to your Honour and the Jury, and:
{o | ‘hate done as 10 Boyee's Evidence.

L L.C. B!

!
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L. . B. Larimore, have you any more?

Larimore. Yes, my Lord, Fohn Cox, and Francis
Lucy. They being both {worn:

Fohn Cox {aid, My Lord, I being in Mr, Haw-
tias’s Company not long fince, one asked him,
how he thought to come oft at the Aflizes: Mr.
FHazwkins reply’d, he cared not much for this Plot
(tho’ he {hould be Conviéted) for they could but
hurn him in the Hand for it, and that he could
bite ouL.

Lucy being fworn, faid, that he heard M,
Ilazvkins contefs, that he owed Larimore 15 5. but
becaufe he had dealt {o unjultly with him, he
would make it coft Larimere fitteen times 1y s.
before he would pay him.

L. C. B. {aid, This makes little to the pur-
pole.

Come, Larimore, Have you any more?

Lar. 1 think not, my Lord.

L.C. B. If you have any more Witneflcs, call
them, and they fhall be heard, and do not fay,
when I am gone, that your Witnefles could not
be heard.

Lar. My Lord, I confefs they have been fully
heard, and I have no more to fay,

L. C. B. faid to me, Sir, you have heard the
IndiGment againft you, and the Evidence to
prove 1t; you have heard the Charge, now fay
what you can for your own Defence, and you
thall be heard.

Hazek. Thumbly thank your Honour; and I
hope, my Lord, becaufe the Evidence 15 large,
I {hall have the more time allowed me to make
my Defence; and if {o, I doubt not bur fully to
open this Confptracy.

L. C. B. Do not fear that; for as they have
been heard at large, fo fhall you likewife (God
torbid cllc.)

Fawk. 1 humbly thank your Honour, and do
promife to be as briet as conveniently I can:
And as I intend to offer nothing but the naked
Truth, fo I will fay no more (if I am not mif-
inform’d) than [ can prove to be truc. And,
my Lord, becaulc it may feem ncceflary for me
to offer many Things by way of Defence, in
anfwer to fo great a Charge; to fave ume, 1
pray that it may not be expeéted by your Ho-
nour, or the Jury, thar 1 fhould call Witnefles
to prove eveiy Particular: But when I offer
fuch Things as are moft material, 1f either your
Honour, or the Jury,benot fully fatisfied touch-
ing the Truth of {uch material Points, I do
humbly pray, that I may be called upen to prove
them; for when | am not called upon for Proof,
I fhall, under Favour, my Lord, takeitfor granted
that I am belicved.  And for Method herein, it
I may have lcave, I do intend this.

1. In General; to fhew how improbable it is,
that I thould be guilry of this Robbery, and alfo
deliver fome Hints to move the Court and Jury
to queftion whether this Profccutor (Larisnore)
was robbed at all, or no.

And zdly, More particularly to examine the
Evidence, as to Matter of Fact.

L. ¢. B. Gocn, Sir, to your Defence.

Hawk. May it pleale your Honour, and you
of this Jury, Ibegin with the firft part of my
Defence, which 1s to hint how unhikely it s,
that I fhould be guilty of robbing this Lariaore.

1. Lerimere 1s generally known to be a noto-
rious Anabaptilt, and an Enemy to the Church
of England, and a Hater of the Mmiftry in ge-

Vou. 1l
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neral ; but more particularly, he is moft envious
and malicious againft myfelf, becaufe I fued him
for '_I‘lthes, and caufed him to be indicted {or not
coming to Church, or Baptizing his Children :
For which Reafon his Malice againft me harh

appeared notorious-feveral Ways, as, amcengit
others, °

1. By difluadingall that owed me any Money,
not to pay mec.

2. By his inducing thofe to whom 1 owed
Money, to Arreft and trouble me.

3. By diffuading thofe that I fued for Tithcs,
not to agree with me; he promifing them,
that Sir Jehu Croke and himfelf would force
me to run the Country cre-long.

4. By his continual termenting, and vexing
me with his falle Arrefts, and illcgal Indict-
ments.

f. By his conftant Endeavour to diffuade my
Friends from any ways rclieving me, or
mine, in my greatelt Wants and Neceflitics,
advifing them to ftarve us,

My Lord, and this Jury, if your are not fully
fatished in any of thele Particulars that | have
alledged, T am ready to prove them 5 but if this
be granted, they are no doubt {ufficient Argu-
ments to prove the Malice of his Heart.  Again,
1 fay, that it 15 no ways poflible that Larimeie
was robbed at all; and of this Opinion are moit
of his Neighbours round about him, as may ap-
pear by this Certificate, which followeth.

E do bhumbly Certify, That Henvy Larimore

of Chilton, 7z the County of Bucks, La-
bourery 15 a notorions Anchaprifty an Enemy to the
Church of England, awd a peifect Hater of all Mi-
wiffers of the famey but in particular, moff Invetcs
rate and Nalicions againft Robert Hawkins, Cleif,
late Minifler of the Church of Chilton afviefaid s
for that he dothr w0t ouly [eck aid defign atterly 1o
suin the faid My, Hawkins Dinfelfy but makes it
bis Bufinefs, and daily Pratlicey 10 tifiizate others
1o do the lite, ard for ino other Caufey as fe Lath
ofter confefied Dimfelfy bt for that the faid M.
Hawkins bath caufed bim to be Iudified for not
coming to Chuiehy and [ved bim for Tithes: i
cve do werily believe, and ave felly fatisfied in our
Confcicices, that the [aid Mr. Hawkins is not at
ail guilty of the pretendasd Felony, 1n flealiny the
Ringy and picce of Silvery which the faid Larimore
hath cha: ged Dim <withy but that it 15 sneer Contris
vance inchoatedy and fet on foor by the faid Lari-
more, Si+ John Croke, awd ethers, oin purpofe o
revenge themfelves.  dud e do alfo believe, that
the faid Ay, Hawkins is a <ery houefp Man, and
that be is a wery able Miuniflery and a trie and faith-
ful Labourer in God’s Hordy and never heard thas
fe was ever [ufpected in the leaft of Felony, ’till 1hi.s
Malicions Profecetiony which is by the faid Lari-
more, aid others, whem the faid Alr. Hawkins
fueth for Tithes,

Witnels our Hands, Aarch §, 1668,

The Widow Pacerel]
Robert Sanders
Chriffophcr Hiutor
Fobin Mortimer, {en,
Mr. Fobn Daniel
Mr. Fobu Clarke
The Widow Clare
Hilliam Laudfdell
Williain Douden

Fohn

Michael Read, Gent,

William Read, Gent.

Mys. Bulfirode, "Widow,

Mur. Fobun Bulflvode

Fohn Turues

Yofeolr Parfous

Nicholas Faulkner

‘Mr. William Bulfirode

Foln Chiltorr
Hhhha
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Foln Golder

Foln Newman
Fobn Newton

Thomas Coles

The Widow Newwan William Colles
Robert Barlow Fohn Beckley
Theophilus Sandeis Richard Keinp
Fobn Sanders

Fobn Mortizore, jan,  Robert Flint
Mr. Henry Golder Filliam Beckly
Mr. Thomas Saunders  Robeit Hicks
Mr. Henry Lovell Fobu Barney
Mrs. Lovell, Widow. Robert Stecle
Owen Gibjou Stephieir Toiits

Robert Willer

Mr. Tho. Sanders, fen.
William Neighbour

Robert Cafeinore

Edward Farvice il Chittle
Thowmas (Greei Henry Parker
Ldward Barker Williain Afl

Foli Goldery jun.
HWilliaim Golder
Hilliam Tipping
Richard Goeodwys
Folis Bofley
Mifes Collings
Roger Carr

Fobu Cato
Hilligi Hiayward
Edaward Hollymar
Abranain Daclch

Fobin Pyiam

Fobn Grace
Fobn Frecmais
Richard Cary
Fobu Cair
Fobu dcveinair
Thowmas Whyte
Thomas Ludet
The Widow Afeades
Richard Toms
Fofcpl Nero
Richard Low
Jobir Culledae

Richard Haude Fohir Caricy
T heophilus Hintoi Villiam Zoins
Lidward Clarke Robert Budd

filliain King
Cadwalider Crawion
IVillianm Al
Thomas IVhyte, fen.
Zhowzas W hyte, jun.

Jeffery Hart
Richard Budd
Fobi Budd
Thomas Hizgs

Roger Gye

Robert Coxlicad David Tuiicr
IV illiam Hitcheock Fonathain Haid
Johir Powel Fohiz onng
Lrtke Turncr Fobu Bedferd

Richard Badocr

Fobun Noicatt.

By this Certificate, which you {ee fubfcribed

with above an Hundred Names, wherein many

others (for brevity fake) are omitted, altho’ I
made no ufc of 1t upon my Trial; yet the World
may {ce what an Opinton Lasimere’s Neigh-
bours had concerning him, and his {pretended)
Robbery ; which Certtficate 1 have for that
Purpofe here inferted.

2. It is not likely chat Larimore was robb'd,
becaulc he did not declare it to his Neighbours
immediately, which doubtlefs he would have
done, had any {uch thing befallen him.

3. Noris he certaia (as to the time,) when he
was Robbed.

For 1. He told his Brother Beamfly. that he
had loft the Ring and Five-fhilling-piece (in
Qucftion) before there was any difference be-
tween him and I: As may appear by this Certi-
ficate, under Mr. ZFilcox’s own Hand, which is
as followeth.

HESE arve to Certify all whom it may con-

cerity that Thomas Beamfly of Chilton, 7i-
thinginan, told mey, Charles Wilcox, of Long Cre-
don (upos Scptember g, 7 the 20th Year of bis
Majefty’s Reiginy An. Dom. 1668 ) That the Five-
Shillizg-piece of Silvery and the Stowe-ring, which
Larimore prefended be fornd in Mr. Hawkins’s
Houfey <wcre both loff before there was any difference

for the feme Ring and Five-fhilling-piece,

t Hawkins, Clerk, 20 Car.I]

between the faid Larimore and the faid My, Hawl..
kins; and be further added, that bis Brother 1.a-
rimore fold him, that he bad aun inten:

Month before be did,  This £ cany and wil] depofe,

The Widow Aereman  whenfoever 1 fhall be therennto required,

Witnels my Hand ,
OFah, ijl 658, Charles Wilcox.
By this Certificate, it appears (by Larimors's

own Confeflion to his Brother Beamfly) that he

had loft this Ring, and Five-fhilling-picce, be-
fore there was any difference between him and

I'; and feeing I began my Suit for Tithes in ;-

chaelmas Term, 1667, againlt him and others,

as it 1s well known to the Inhabitants of Cliltou,

(and alfo may appear by the Records of the kxe

chequer.)

This is the firlt time, that Lasimere faid he
had loft the Ring, and Five-fhilling-piece.

And that this is falfe, muft needs appear, by
what Mr. Goeod and Laiimore have already fworn
in open Courty viz. that Mr. Good pawned the
Five-thilling-picce to Larimore at Buckingham
Sefhions laft, (which Seflions were held upon the
gth and r1oth of Fulv, 1668.) which is near nine
Months after the difference began.

And moreover, Larimere confefled upon his
Examination before Sir Yobu Croke, when I was
Committed, (which was upon the 19th of Sep-
sembery 1668) that he had loft the Ring and
Five-fhilling-piece a Month before, which muft
(confequently) be about the rgth of Auzuft,
1665. And if fo, how is it poffible that he
could have loft them before the difference began
betwixt us, which was above ten Months be-
fore?

3. He now fwears in open Court, that he
faw me fleal the faid Gold Ring, and Five-fhil-
ling-piece of Silver, out of his Houfe, upon Fyi-
day the 18th of Sepr. 1668, (precifely) an Hour
and half before Sun-fet; all which times being
compared together, can no ways be poflible 3
for which, 1 dare appeal to all that hear ic. Nor
is 1t likely, in cafe he could prove that he was
robb’d (which I am confident, he ncver can)
that I am the Perfon that robbed him ; as may
n}[:penr upon thefe confiderarions, amongft o-
thers.

. Isitlikely that I thould commit 1 Robbery
in my own Parith, (in the day time) where ail
that faw me muft needs know me, and at the
Houfe of fuch a Perfon as this Larimese s, that
had folemnly {wore (but a little before) that he
would take away my Life, as may appear, by
what his Son faid to Auue Scholy?

2. Is it probable, that if I were Guilty, I
would not have made my Efcape, having twenty
four Hours time, and four or five Hours notice
after they firft attempted to fearch my Houfe?
Or that in all that time, I could find no better
place, to conceal a Ring, and Five-fhilling-
picce, than in a little Basker with two or three
Eges, (which all that time was hanging upon
a Pin.)

Again, if Larimore faw me rob him upon the
(3cth Day of Sept. 1668, (as he fivears he did)
why did he not then fecure me? He fivears I
ran away, why did not he fend our Hue and
Cries, to difcover, and apprehend me ? But the
faid Larimore was fo far from doing it, that he

Nnever
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never declared it to any of his Neighbours, nor
to the Conftable, when he commanded him to
fearch, as may appear as well by the Search it
felf, (in that they fearched other Houles before
they fearched mine) as by the Conftable’s Oath,
who fwears, that Larimore faid not any thing to
him, that he had fcen me rob him, nor did the
faid Larimore declare 1t to Sir Fobn Croke, for if
he had, Sir Fobn (no doubt) would have infert-
ed it in the Mittimus, which he hath not done;
Nor did he declare it to Sir Richard Pigott, from
whom he fetch’d his Warrant to fearch, as may
appear by the Contents of it.  Whereupon, my
1.ord Chief Baron AHale calling to the Conftable
tor the Warrant, (which being deliver’d) the
judge (himfelf) immediately elpied, that the
fiid Warrant bore date a Day before the Rob-
bery was committed 3 which when my Lord
obferved, he asked Larimore if he ferched this
Warrant to fearch for this Ring and Five-thil-
ling-picce; O which Larimore replied, he did ;
and then my Lord asked Larimore upon whut
Day he'was Robbed, he seplied, upon Friday,
the 18th of Septembery 1668.

L. C. B. How comes it then to pals, Lariinore,
that the Warrant bears date the 17th Day, and
vou fwear, that the Prifoner at the Bar did not
Rob you till the 18th Day ¢ This is likely to be
true,

Larimore to this replied, that he was robbed
at {everal other times.

Hawh, (My Lord) may I be heard a word ?

L.C. B, You may go on.

Haws. T humbly thank your Honour. And
I hope the Jury will take notice how Layiimore
hath enfnared himfelf, by the date of the War-
rant, which my Lord firft difcovered. And where-
as Larimore replics, that he was Robbed ar feve-
ral other times, he may have credic, (but by thole
only that can belicve all that he hath {ad and
fworn ;) For he faith that he was robbed be-
fore he and I differed, which muft be before
Odtobei, 1667, and he told Sir Fobu Croxe like-
wife {when 1 was committed) that he was rob-
bed of the forefaid Goods but a Month before,
which mult nceds be about the 1pth of _7xguf,
1668, but now he fwears in Court, that he faw
me fteal thele Goods on Fiiday, the 18th of Sep-
teirher 1668, which muft needs be 1mpoflibic,
that I fhould rob him at three feveral times of
the fame Ring and Five-thilling-piece; and be-
fides this, it is improbable, that he fhould be
robbed before, Odober 1667, and again in Aug.
1668, becaufe he never declared any of thefe
Robberies to any Perfon, before the 16th of
$:pt. 1668, upon which Day, he and Sir Fobz
Crokz concluded upon this Conlpiracy, as here-
after we (hall make appear; And morcover La-
rimore (himfelf) contclled even now, that he
ferchd this Warrant to fearch for this very Ring
and Five-thilling-piece (which now he denics.)
By this, ail may {ee, how notorioufly he con-
eradicts himfelf.

L.C. B. faid to Larimore, Thou art very cun-
ning, to be provided with a Warrant, 2 day be-
fore you was robbed. It {eems you knew upon
the 17th day, that you thould be robbed on the
18th day, and alfo, that chis Perfon {now at
the Bar) thould Rob you. Surely, you can Di-
vine, Here the People began to cry out thame
on_Lariinure.

L. C. B. {uid ro mey Sir, but ;. vou were ins

jor Eelony.
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nocent of this Robbery, why did you refufe to
open your Doors, or to hav ' i
Séarch?d? 3 ¢ your Houf

Hawe. My Lord, T had feveral Reafons, that
moved me {o to do.

i. In General; moft of thofe Perfons, th't
were prelent, were my inveierate Enemies, and
feveral of them had threatned to ruin me, and
my Family ; and therefore, I had reafon to {u-
fpect, that they came to injure me, either in
my Pofleflion, or Goods ; For the firft, Sir Yobu
Croke, and Lasrimore, had often threatned ro pull -
down my Houfe, and for that end, had hircd
feveral Perfons to make a Forcible Entry upon
It, and particularly, they had fatcly hired Jaires
the Son of Leojard §'tyies of Thame, (in the Coun-
ty of Oxvir) by a Ladder to climb up, and run
down my Chimncy, and open my Doors; when
we were all Abroad : And about the fame time
they allo contra&ted with one Chriflopter Tiler
of Chilto for the fame purpefe. And 2. I feared
the feizing of my Goods by the faid Perfons, be-
caufe they had then a Writ of Lovary (or Exe-
cution) to feize them, which Larizsie’s Son had
a tew days before in part cxecuted, and he was
then prefent 3 And if thefe reafons are not futhi-
cient, I bave more to juftify my aét, n refu-
fing to have them fearch my Houfe, which was
all (my Lord) I ever denied, for [ then declared
my felf willing that Mr. Sanders the other Con-
ftable, (he beng then at the next Door) might
charge whom he pleafed, and fearch as narrowly
as he could.

L.C. B. faidy Mr. Hawkins, can you prove
what you haye faid ?

HHawk, Yes, my Lord; which Particular fhall
I prove?

L.C. B. Prove that about the Ladder, if you
can.

Hawl, I pray, my Lord, call Jobi Aereinai :
He being called, did fully jufhify what I faid
concerning their intended Forcibic Entry, and
added farther, that he did help to fet up the Lad-
der for that purpofe, being calied by Sir Fobu
Croke’s own Sons, they and Lasimore {tanding by
all that time to watch, And touching the fe-
cond Particular, concerning the feizing of my
Goods, Mr, Sherift himfelf can jultity, thac

they had then in their Hands fuch a Writ : (my

Lord) ke is in Court, if your Honour pleale to
call him.

And for the 3d particular, that I fhewed my
felf willing that Mr. Sanders thould fearch, I can
prove (my Lord) by thefe Witnefles following,
viz. Michael Reed, Gent, Mr. Thomas Sanders, Mr,
Henry Goldery Robert Cafeore, Mr. Chailes Hil-
coxy, and feveral others that were prefent. My
Lord Chief Baron hearing thefe Realeons fully
proved, commended my Difcretion, in not open-
ing my Doors; and he added further, that he
fhould have donc as much himfelf; faying it was
a foul bufinefs ; and the Judge (then looking to-
wards Sir Febit Croke with an angry Counte-
nance,) faid to me, Sir, is this Siv Fobn Croke
concerned in this bufinefs ?

Hawk. If it may pleale your Honour (my
Lord) with permiflion, 1 fuppole that Sir Folus
Croke is decply concerned in this Conlpiracy,
and I doubt not but to make 1t appear to the
World, (if I may be heard.)

L. C. B. You need not fear that, for you fhall

have time; go on,
Hawk.
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Hawk. T humbly thank your Honour; and I
crave leave to call two Witnefles, viz. Mr. Charles
Hilcox, and Mr. Samnel Brown 4 both thele be-
ing called, Mr. #ilcox {a1d, I 1t may pleale your
Honour, my Lord, upon I7idsy the 18th of Sep-
zeither, 1668, 1 was at Lartmeie’s Houle in
Chilton, (from Noon till it was near Night) with
Larimoie, a driving of {ome bargain about Tiles,
and other things ; and, my Lord, Mr. Hawkins
was not at Larsmore’s Houle all that Afternoon,
nor did I heav any thing at all then, that Laii-
more, was robb’d, which (my Lord)} [ muft needs
have done, if he had been robbed that After-
noon, for I was there.

L. C. B. At what timec came you to Lari-
szore’s Houle, Mr. 2ilcox ? take heed what you
lay.

}[ﬁ”}kﬂ.\', Belore Noon, my Lord.

L. C. B. Mr. /7ilcox, how long did you fay
there

Mr. Wileox, Until it was near Night, my
Lord.

L. C. B. Was Laiiiore with you all that
time?

Mr. Filcox. Yes, my Lord, for we were a-
bout to bargain for fome Tiles, and other
things.

L. C. B. Arc you f{urc that it was upon the
13th of Seprember that you was at Larimore’s
Houfe ?

Mr. //7flcox T am fure, my Lord, that it was
upon the 18th of Seprember that | was there, and
the Day before Mr, dawkins’s Houle was broke
open. '

L. C. B. What Day of the Week was it
upon ?

My, Wilcox, It was upon a Fridsy, my Lord,
and Mr. Hawkins’s Houfe was broken open on
the next Day, it being Saruiday.

Lar. It was upon Thuifday, my Lord, that
Mr. Hileox was at my Houfe, it was not upon
that Day that my Houfe was robb’d, but the
Day betore.

Sir Ralph Uerney replied, No, nny Larimore, it
could not be on the Thurfilay, that Mr, Wilcox
and you were together at your Houle, for that
was the 17th Day of Sepreiuber, and that was the
Day you was buficd in fetching your Warrant
trom Sir Richard Pigott.

L.C. B. It is wcll oblerved, Sir, and {o he
was, and theretore it could not be on the Thusf~
day that Mr. Zilcox was with him at his Hou'e.

Str Richard Pigott veplied, I am fure (my
L.ord) that Larimore, and that Fellow the Con-
ftable, were both at my Houfe upon the 17th of
Septeinbery as my Warrant tellifeth,

L. C. B. At what time was it, Mr. Hilox,
when you came that Day from Larimoic's
Houfe?

Mt. Milcox. Tt was about Sunfet, my Lord,
for it was dark.by that time I got to my Houle
at Creidon.

L.C.B. How far is it from your Houfe at
Creidon, to Larimore’s [Houle ?

Mr. Hilcox. Tt 1s about a Mile and half, my
Lord.

L. C. B, Were not the ways bad at that time?

Mr. Hileox. No, my Lord, the ways were ve-
ry good.

L.C. B. Did not you ftop, or ftay, or mect
With;, {ome body by the way that might hinder
you:

Mr. Wilcox. No, my Lord, I went a good
pace, 1t being near Night, my Lord, I was a-
iraid of being benighted, and yet it was dark
by that time [ got home.

L.C.B. You that are of the Jury, do you
know this Mr. Filrex, of what credit is e ?

Jury. We have known him a long time, and
we know no harm by him,

L.C.B. He looks with an honeft Face, and
you Larimore, do you know whar that honett
Many Mr. 7ilcox, fays? do you know him ; and
did you ever fee him at your Houle?

Lar. Yes, my Lord, [ know him well.

L.C. 8. Larimere, do not you remember thar
he was at your Houfe on Friday the 18th of Sep-
tember, 16687

Laiingre replied, No, my Lord, fure it was
not upon that Day thar I was robbed.

My L. C. B. Hale veplied, Larimore, No, in
my Confcience thou fay’ft well, for it feems you
were not robbed upon the fame Day, that you
have fworn you faw the Prifoner at the Bar
commit this Robbery, |

Flawk. My Lord, orupon any other Day, (as
I do verily belicve.) And here many of the
People cried out, that they believed as much.

L.C. B. If that Man Mr. 2Zilcox fpeaks truc,
then all is fulfe that Larfmere, his Son and Si-
{ter, hath fworn, &5c.

Come Mr. Hawkinsy faid my Lord Chief Ba-
ron, have you any more to fay?

Hawk. I have one Witnefs more, that I de-
fire may be called, <z, Mr. Samunel Brown.

L.C. B. Ycs, yes, call him 5 come Mr. Brown,
what can you fay ?

Mr. Browns faid, My Lord, I can fay fome-
thing, but I dare not fpeak.

L.G.B. Why dare you not? Come, fpeak
the Truth, and fpare nor, and fay no more.

Mr. Brows faid, I darc not peak, for Sir
Fobiz Croke and this Larimore have threatned
me, that if 1 came down to this Aflizes, to te-
ftify what I heard about this Plot, Sir Fobu
Cioke faidy he would fling me in the Goal, and
load me with Action upon Aéion of 1coo/. and
ruin me and my Family.

When the Judge and the Juftices heard Mr.
Browi relate this, cvery Eye began to be fixt
upon Sir Fohn Croke, and the People asked which
was that Sir Jobn Croke? Then my Lord Chicf
Baron FHale commanded the Clerk of the Aflizes
to give Mr. Brown a Writ of Privilege, to
protect him home again; which being imme-
diately done in Court, my L. C. B. faid, Come
Mr. Browir,y let us now hear what you can fay
to this bufinefs.

Mr. Brown faid ; If it may pleafe your Honour,
(my Lord) upon Mednefday, the 16th of Septensh.
laft paft, (eirly in the Morning) as I lay in my
Bed at Sir Fobn Croke’s Houfe in Chifton, hearing
2 great Notfe, (I being then intrufted by Sir
Jobn Lentall as Keeper to Sir Fobu Croke, which
s a Prifoner at the King's Bench,) 1 fearing
that they were contriving fome way for him ro
elcape, T ftarted fuddenly out of Bed, (having
nothing on but my Shirt,) and ftood ar the
Dining-Room Door behind the Hangines, and
then, my Lord, I heard this Larimore tell Sir
Jobis Croke that he had undone him, by canfing
bim to- contend with the Parfon. “Sir Fobs
Croke asked him why ? Larimore replied, be-
caule this Hawkins will undo me, for he hath

entered



entered me into moft Courts of Englaird, and [um-
moned me into the Crown-Office and Chancery,
and I cannot maintain fo many Suits: Sir Yobs
Croke veplied, Is thatall? Come, Brother La-
rimore, be contented, we will have one Trick
more for Hawkins yet, which thall do his Work.
Larimore repliedy Sir Fobs, you have put me up-
on too many Tricks already, more than [ can
manage, and the Parfon is too hard for us ftill.
Sir Fobis replied, [If thou wilt but A&, I will
hatch enough to hang Hawkins.| Larimore repli-
ed, but how fhall we bring this to pals? Sir
‘Jobin Croke made Anfwer, [Can’ft not thou con-
vey fome Gold or Silver into Mr. Hatwkins his
Houfe, and have 2 Warrant ready to {earch his
Houle, and then our Work is done.] Larimore
replied, Sir, if we could but bring this to pafs,
it might do well, but I know not how. Sir Fohu
Croke [aid to Larimore, Do you but go to Sir Ri-
chard Pigotty and inform him, that you have loft
fome Money and Goods, and defire his Warrane
to fearch for them, (which Sir Richard neither
can nor will deny you) and then take Dick Mayne
the Conftable, (who is onc of us, and will do
whatever we deftre him,) and go and fearch
Mr, Hawkins’s Houfe, and there you will find
thefe things; and then charge him with flat Fe-
lony, and torce him before me, and no other Ju-
ftice, and I'll fend him to Geoal withoutr Bail,
[And we will hang him at the next Affizes.]
Come, (laid Sir Yobis Croke) Brother Larimore
let us go and drink our Morning’s Draughr,
and we will confult more about this Bufinef.
And {o, my Lord, I heard no more for that time,
But ——

L. C.-B. That was enough, and too much too,
but however, Mr. Brown, go on.

Mr. Birowis. So upon Saturday next, (being the
19th of Sept. 1668.) 1 having been abroad (and
towards Night) coming up the Town, I was in-
formed that Mr. Hewkins (as Lariinore pretend-
cd) had robbed him : I then began to think
more {erioufly upon what 1 had heard pafs the
IWednefday before, between Sir Jobn Croke and
this Larimoere, and coming to Sir Yobn’s Houfe,

I faw a Paper lying upon the Hall-Table full of

Writing, and Lariiore with the Conftable, and
{feveral others, had brought Mr. Hawkins before
Sir Fobi Crokey, who committing Mr, Hawkins
for Robbing Larinore, as he pretended, took up
the faid Paper and read it to the Conftable, and
{ard, that it was Mr. Hewhings Mittimus, which
aid Mintisnus was written before Mr, Hawkins
came to Siv Fohu Croke, as all that were there
can juftify.  And on Sandzy Morning I went to
an Alehoufe, where they had kept My, Hawkins
all Night, and there I faw Mr. Hewkins go to the
Goal, and then my Heart began to tremble, and
yet I durft not dilcover any thing of whar 1 had
heard ; but coming home, I faid to Sir Fobi
Crokey, Sir, What, they have carried the poor
Parfon to the Goal 2 Sir Fobs Croke replied,
[ Yes, let him go, and the Devil go with him,
and more fhall tollow after ;] have I not often
told you, that if my Brother Larimere and 1 did
but Jay our Heads together, none are able to ftand
againft us? I replied, Yes, Sir Fobn, I have of-
ten heard you {ay {o, but I never believed it un-
ul now. | - * '

L. G. B. Mr, Brown,is all this true which you
. have related ? '
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Mr. Brown. Yes, my Lord, all that [ have
faid is true, and there fits Sir Yohu Croke (point-
Ing to him with kis Finger) who knows, that c-
very Word that 1 have faid is true. :

L. C. B, If but ever a Word that Mr. Brows
fays be true, it is as foul a Confpiracy as cver
was heard of.

About this time Sir Yobu Croke flole away
from the Bench, withour taking his Leave of
my Lord Chief Baron, or any of the Juftices.

My L. C. B.faid, Is this Sir Fola Croke 2 Gen-
tlcmi_ln, and contrives fuch Plots as this? 1 ne-
ver in all my Days heard of the like: But I -
think once in this Place, I met with one fome-
thing like ir, buc this far exceeds that, if this
be truc that Mr. Brsws hath faid.

But you of this Jury, there is an honeft Man,
(faid my Lord, pointing to Mr. #ilcox) be over-
throws all; if that be true which he faid, then
all that is falfe which Larimore, his Son, and Si-
{ter hath {worn.

Larimore faidy, My Lord, what I have fworn,
as to Mr. Hawkins, is true.

My L.C. B. 1'ﬂply’d, Come, Larimore, thou art
a very Villain,

Larimore {aid, I with that the Ground may
open, and {wallow me, if any thing thac I have
{worn againft Mr. Hawkins is falfe.

L. G. B. replied, Come, come, Larinore, thou
al_'lt a very Villain; nay, I think thou art a De-
vil,

Hawk. T hope your Honour, and this Jury,
are by this time fully convinc’d, that Sir Fobu
Croke 1s concerned in this Plot; for, my Lord,
he hath: appeared all along to be the Grand
Contriver of ity as appears by Mr. Browi's Te-
ftimony, and by what he {aid to Larimore before
me and others, See their Charge in thole
Words,

L. C. B. Azle replied, I am fully fatisfied, and
{fo (I think) are all that heard it ; And he fad to
the Juftices, Gentlemen, where is this Sir Fobw
Croke ? They reply’d, He is gone.

L.C. B. Is Sir Fobn Croke gone? he faid, Gen-
tlemen, I muft not forget to acquaint you (for
I thought that Sir Fohiz Croke had been here {hill)
that this Sir Febn Croke fent me this Morning
two Sugar-Loaves for a Prefent, praying me to
excule his Abfence Yellerday. 1 did not then
know, fo well as now, what he meant by them,
but to fave his Credit, 1 {ent his Sugar-Loaves
back again. Mr. Haswvey, did you not {end Sir
Fohn his Sugar-Loaves back agamn?

Clevk of the Affize. Yes, my Lord, they were
{fent back again.

L. C. B. I cannot think that Sir Fobn Croke
believes that the King’s Juftices come into the
Country to take Bribes, I rather think, that fome
other Perfon (having 2 Defign 1o put a Trick
upon him) fent them in his Name. And fo ta-
king the Letter out of his Bofom, fhewing it to
the Juftices, faid, Gentlemen, do you know this
Hand? To which fome of them replied, they be-
lieved it might be Sir Fobu Croke’s own Hand ;
which Letter being compared with his Airsi-

mus (for he had no Clerk) and fome other of
his Writings there, it plainly appeared to be his

rown Hand. So my L. G. 8. fecing that, (put-

ting up the Letter again into his Bofom) faid,
he intended to carry that to london; and he
added farther, that he would. rclate the Fon!-

- nels
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nefs of the Bufinefs, as he found Occafions fit for
IT,
L. C. B. fuad, Mr. Hawkins, have you any
more?

Hawk, My Lord, T hope that the Jury, and
your Lordfhip is fully {atisfied as to my Innocen-
cy, if fo, my Lord; but it not, I humbly defire
to know whercin I have not given full Satisfa-
Ction, and it any thing clfc fhall be alledged a-
gainft me, I humbly crave Time and Leave to
anfwer ity for, my Lord, I am confident, I can
aive a fuller Satisfadtion, if what T have faid al-
ready be too {hort.

L.C. B. You of the Jury, what do you think?

the Prifoner at the Bar defires to knoew whether

you arc fatisfied as to the Indi€tment; 1f nor,
you mav do wcil to declare wherein you are
nat {atisficed,

Yery. It is a very plain Cafc, my Lord,

L. C. B. And I think {o too, but it isa very
foul one.

L. C. B. faid to mc, Sir, have you any more?

Hawk, My Lord, 1 humbly thank your Ho-
nour and the Court, for that great Yatience,
and Liberty | have had, and intend to fiy no
more, but with Quintilian | conciude, Inuocentiz
suelior off quam Lloguentio, Innocence is better
than Eloguence.

My Lord Chizf Baren Hale's Dircélions to the Jury
weie to this Effefd,

L. C. B. tad,” You that are of the Jurv, the
Prifoner at the Bar ftands indicted for Rebbing
this Larimngre, and you have heard at large both
the Profecator’s KEvidence to prove him Guilty
(which if you do believe) | never heard a fuller.
And zdly, You have alio heard the Prifoner’s
Defcnce, whercin (as I think) he hath as {ully
anfwered the fame Charge. 1 fhall, Firfl, repeat
the Evidence again{t him, which confifts of two
Branches; tne firft is the Profecutor’s Proof of
this Indi¢tment; and fecondly, his charging him
with other Crimes of the like Nature, as the
{tealing of Chilton’s Boots, and the picking of
Nobie’s Pocket.

1. For to prove him guilty of Robbing him,
he oblerves this Method :

Firff, He him{clf (wears that he faw the Pui-
foner at the Bar commit the Robbery.,

Secondly, His Son and Sifter [wears that they
faw him run out .of the Houfe at the fame
time.

Thirdly, He brings in four or five Perfons that
{fwear the Gold Ring, and the Five-3hilling
Picce, was found in the Houfe of him that is
now the Prifoner at the Bar.

Fouithly and Laftly, Hc proves by two Wit-
nefles, that the Gold Ring and the Five-Shilling
Picce was pawned to him.

And for the Firlt of thele, Layimore [wears
that upon Fiiday the 18th of Sepsember 1aft paft,
he locke his Doors, between T'welve and One
of the Clock at Noon, and went out, (leaving
no body at home) to pluck Hemp, about two
Furlongs from his Houfe, where he flay'd with
the reft of his Family till within an Hour and a
half of Sunfet; at which time, he coming home,
found his Doors open, and ran up into his
Chamber, and there through the Chinks of the
Loft-boards, hc {wears that he fiw the Prifoner,
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now at the Bar, ranfacking, and rifling of a Box,
in the which was at that time a Holland Apron,
and a Purie, in which Purfe was two Gold Rings,
two Pieces of Gold, and nineteen Shillings in
Silver, all which faid Rings, Gold, and Silver,
with the faid Apron, he {wears that he did fee
the Prifoner now at the Bar turn out of the faid
Purfe, take, and Felontoufly carry away, excepe
onc Piece or two of the Silver, and fhews the
very Purfe our of which he faw him take them.
If you compare the Evidence with the Indié-
ment, you may fec the Policy of the Profecutor,
For, he weuld gladly feem a moderate Profecu-
tor, by Indicting him for Felony only, as the
itealing oi Rings and Money, {gc. But by his
Evidence, he would as gladly charge him with
Burglary alio, for he fwears, he broke open or
pick’d thz Locks of his Doors, and Box, which
by Law is the fame.

And Seconly, To corroborate this his Evi-
dence, he brings in two Witnefles more, /.
his 5Son, and Stiter Beamfly, and they fwear that
they did, at the lame time, fee the Prifoner that
is now at the Bar, run out of Zarizore’s Houle,
with 2 great bunch of Keys in his Hand, and he
hid himfelt amengft Beans and Weeds: And
note the Keys, to intimate that, by the help of
thofe, he pick’d Larimore’s Locks.

Thirdly, He brings in his Son, Dodfavorsh,
Croke, thc Conflable, and Tithing-man, which
all fwear that they found this Gold Ring and
Ifive-Shilling Prece of Sulver in a Basket hano-
ing upon a Pin, in the Houfe of the Prifmngr
at the Bar, with a few Fggs, which the Pri-
foner at the Bar the Day before had flolen
from him. '

And Fourthly and Laftly, He brings in one
of Sir Febu Cioke’s Sons, and Mr. Good, who
fwear, that the one pawn’d the Ring, the other
the Five-Shilling Picce to Larimore.

Thus Lariuiore Iwears he faw the Prifoner rob
him, his Son and Sifter {wear that they faw him
run out of the Houfe, the fame time four more
fwear, thit they found the Ring and TFive-
Shilling Piece in his Houfe upon fearch; And
Laltly, two {wear that the Ring and Five-Shil-
ling Piece was pawned to him. If all this be
true, he muft nceds be guilty, and if fo, altho’
I have a great Relpect for his Calling, yet that
fhall no ways excufe him, but rather aggravate
his Crime.

And thus much touching the Inditment.

And Sccondly, He feems to charge him with
other Aéls of the like Nature 5 as.

1. He brings in one Chiltoir to fwear that the
Prifoner at the Bar did fteal a pair of Boots from
him, and four or five Perfons {vear, that they
aid hear Chilton fay he did. ,

2. Fle brings in one Boyee from London, a Perfon,
I think, of no great Credit, he {wears, that he
faw the Priloner »t the Bar, abour -two Years
ago, have his Hand in the Pocket of one Farsmes
Noble, and that Nodle faid, that Le loft 2 Gold
Ring, and Piccc of Gold at the fame time. This,
(it uue) would render the Prifoncr now at the
Bar obnoxious to any Jury. Thus far the Evi-
dence againft the Prifoner at the Bar.

Now we come to the Prifoner’s Defence,
which.becaufe it is.fo full, T fhall be the bricfer
init. ‘The Parts of his Lefence were two, as
himlc I obferved. |

1. He

i
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¢. He thews how too improbable it is.

And 2. How impoffible that he fhould be
guilty of this Charge.

Firft, That it is not likely that Larimore was
robbed at ally becaufe he did not declare 1t to
any of his Neighbours, as foon as he faw the
Robbery committed 5 again, he varies as to the
rime when it was done, for that he told his Bro-
ther Beam/ly, that he had loft the Ring and Five-
Shilling Piece, before there was any Difference
between him and the Prifoner at the Bar, as ap-
pears by Mr. #tlcox, and that Difference began
in Michaelmas Term, 1667 : And before Sir Fobi

Croke he confefled that he had loft this a Month
hefore the Prifoner (viz. Mr. Hawkins) was com-

miited, which muft be about the 1oth of duguf,
1663, And in Court he lwears that he {faw the
Prifoner at the Bar rob him of the fame Gold
Ring, and Five-Shilling Piece of Silver, upon
Friday the 18th of September 1663, an Hour and
haif before Sunlet; all this cannot be true; and
for the Warrant, that bears Date a Day before
the Robbery was committed: Whereupon the
Judge faid to Larimore, Come, thou art a cun-
ning Fellow, for thou went'{t to Siv Richard Pi-
pott for a Warraat on the 17th Day, and was
not robb’d until the 18th Day; Larimore, thou
kneweft, it fecms, upon the 17th Day, that thou
fhould’tt be robbed on the 18th Day, that the
Priloner now at the Bar fhould rob thee: Sure-
Iy, thou can’ft Divine, 1f all this be true. A-
gan, it is likely, that when the Priloner at the
RBir was charged with flat Felony at his own
Doors, the Conttable likewife threatning to break
apen his Houfe to fearch, if he had been guilty,
his Wife and himfelf having the Opportunity of
going abroad after they had fo Charged him,
while they were gone to confult with Sir Fobu
Croke, as the Prifoner at the Bar fufhciently pro-
ved they did, by the Teftimony of feveral Wit-
nefles, (as Mr. Read, Mr. Saaders, and others)
that in all that Time he would not have made
his Efcape, or at leaft found a mere convenient
Place to conveya Ring, and Five-Shilling Picce,
than to let it remain all that time in a litdle Bas-
ket with a few Eggs, hangingona Pin? Again,
Who came firtt into the Room where this Egg-
Basker hung? why Larimwre ;3 and who took
down the Basket? Larimore; who turn’d out
the Eggs ? Larimore ; and who bad the drefling
of the Kggs? Larimore. He is a {pecial Cook ;
vou Gentlemen of the Jury, it 15 an ealy thing
for Larimore to juggle a Ring and Five-Shilling
Piece into a Basker, he being the firft that came
into the Room; as he put up his Hand to take
down the Basket, he might with eafe enough
convey {uch things as thole were into it.  All
this, and many more, are probable Circumitances
to move you and me to believe, that it is not

poflible that the Prifoner at the Bar is guilty of

this Robbery; but that I muft leave to you to
conftder of.
Again, The Prifoner at the Bar proves the

whole Bufinefs to be but 2 meer Contrivance of

Sir Fobu Croke's and this Lazimore’s, on purpole
to ruin him, as is fully made manifeft by the Te-
ftimony of Mr. Browi, who juftifics, that upon
Wedaefday the 16th of September laft paft, and
buttwo Days before this pretended Robbery, he
heavd Sir Fobu Croke advife this Larimore to fetch
a Warrant to fearch the Houfe of the Prifoner

at the Bar, and then 1o convey Gold and Silver
Vour. Il
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into it ; which having done, charge him with
flat Felony, and bring him before the faid Sir
Jobn Croke, and no other Juftice, he then pro-
mifing to the faid Larimore to commit him to
the Goal without Bail,and hang him at the next
Aflizes, which 1s now: And, as I take it, they
do aim at it. You of this Jury, if you do be-
lieve what Mr. Brows {aith, it 1s as foul a Con~
{piray as ever was heard of : And I am apt to
think it may be probable, becaufe that Sir Fobs
Croke and Larimore did threaten to caft this
Mr. Brown into Prifon, and fo ruin him, 1t he
came down and teftified his Knowledge about
this Bufinefls, which thing is of a very ill Conle-
quence. Again, it {eems likely that Mr. Brows
may be credited, if you compare their Actions
with the Times; for upon Twefday Sir Jobn Ar-
refted the Prifoner upon a feign’d Action of an
100]. Upon Weduefday the Ilot was concluded
upon by Sir John Croke and Lasiniore, as may ap-=
pear by Mr. Brown's Tellimony. On Thurfday
they procured of Sir Richard Pigott the Warrant
to {earch. On Friday, Larimoere pretends that he
was robbed (tho’ in Truth there appears no fuch
thing.) Upon Satarday the Prifoner’s Houle was
broke open,and heapprebended ; and upon §ui-
day he was carried to the Goal: It was a gnod
Weel’s Work. But there is an honeft Man, taid
my Lord Chicef Baron (pointing at Mr. /7o)
he knocks down all; for he juitifies, that he
came to Larimore’s Houlc upon Friday the 18th
of September 1alt palt (it being the fame Day that
he fwears he [aw the Prifonerat the Bar robbing
him, and an Hour and half before Sunfet) and
there continued till it was near Night; and he
further faith, that Lazimore was with him all that
Afternoon. And he faid, that Larimore was not
robbed that Afternoon, nor was Mr. Hacwkins
there at that time. 1If this that Mr. /Pilvex laith
be true, then all that Larimore, his Son, and Si-
{ter hath [worn muft nced be falfe.

And as touching the Boots, Chilton {wears that
he bad legg’d a pair of Boots for the Prifoner at
the Bar, and laid them in his Shop-window, for
him to take along with him as he went by,
which he did, and paid him for his Work; and
yet this Larimore, Siv Jobu Croke, Croxfloine, and
others, did ule their urmoft Endeavours, to {tir
up this Chilton to indict the Priloner at the Bar
for ftealing of them (Croxffone promifing him to
bear him out init.) This can argue nothing elfe
but Malice in thofe Perlons? And for that
which Boyce {wears, is a Story that can argue
nothing elfe; for ncither is Noblk here to profe-
cute, nor can Boyce fwear that the Prifoner at
the Bar did pick his Pocket, or that Noble ever
faid he did.

Thus I have repeated the Evidence to prove -
him Guilty, and- have not I think omitted any
thing in it that is material. Which ifyou do be-
lieve, he muft needs be Guilty. And allo the
Prifoner’s Defence, which I think is fufhicicnr,
It is a plain Cafe, and I fuppole you need not go
from the Bar, but that I lcave to you.

And fo the Jury not ftirring from the Bar,
which the Clerk obferving, he called the Jury,
who feverally an{wered to their Names; which
being done, the Clerk of the Arraignments ask-
ed whecher they were all agreed upon their Ver-
dict.

Fury. Yes, we are all agreed.

Clerk. Who fhall {peak for you?

Ji11

Fary,
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Fary. Our Fore-man.

Clerk. Robert Hawkins, Hold up thy Hand.

Which I did.

Jury, look upon the Prifoner at the Bar, How
fay you? Is he Guilty of the Felony whercof he
ftands indifted, or Not Guilty?

Fore-man of the Fury faid, Not Guilty my
Lord.

L.C. B. Hzal {aid to the Jury, You have found
like Honeft Men: I do belicve, that he is Not
Guilty. And he {aid to Lasimore, Thou art a
very Villain.

Faylor {aid, Is Mr. Hawkins, my Lord, dil-
charged of his Imprifonment?

L. C. B. replied, Yes, yes, he i1s difcharged,
paying his Fees.

Hawk. May it pleale your Honour, my Lord,
I am poor ; and this, with other Troubles, which
they have unjuftly occafion’d, hath coft mea
great deal of Morey already.

L. C. B. I cannot help that, nor can [ give a-
way other Mens Rights; if they will not remic
their Fees, you mult pay them.

Hawk. I humbly thank your Honour, and
fhall obferve your Lordthip’s Commands.

And {o the Court arofe, there being no other
Bufinefs but my Trial the whole Morning,
which lafted from Eight until One. So as{oon
as my Trial was over, Siv Jobn Croke, Larinore,
and the reft of that Crew, fled privately out of
Ailesbury, and durft not ftay.
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LXX. Zbe Trial of WiLL1AM PENN gnd WILLIAM
MEaD, at the Old-baily, for ¢ Tumultuous Aflembly,
the 1/1s 3d, 4th, and 5th of September, 1670. 22 Car, i1,

Wrote by themfelves.

PRESENT

Sam. Starling, Mayor. )
Tho. Howel, Recorder, l

Tho. Bludworth, Alderm. $ ¢

William Peak, 4lders.
John Robinfon, Alderm. |

Ciyer,

AT
IR

Yes ! Thewas Vecry —Bufbel, Foln
Hawwmondy Charles Milfon, Gregory
s Tialklety Fobn Brightinany Williaws
AN Pluifled, Heniy Henley, Thomas Da-
SECHRRE gk Heary Michel, Willian Lever,
Fobin Baily.

The Tgiitof the O 4 T H.

¢ You fhall well and truly Try, and true De-
¢¢ liverance make betwixt our Sovereign Lord
¢ the King, and the Prifoners ac the Bar, ac-
¢« cording to your Evidence. 8o belp yor God.

The Indi€tment fets forth, That Zilliam Penn,
Gent. and Hilliain Mead, late of London, Lin-
nen-Draper, with divers other Perfons to the
Jurors unknown, to the Number of 300, the
14th Day of Augefi in the 22d Year of the
King, about Eleven of the Clock in the Fore-
noon, the fame Day, with Forcé and Arms, £7e.
in the Parith of St. Benuet Grace- Charel in Bridge-
IVard, London, in the Street called Grace-Church
Strect, unlawfully and tumultuoufly did Aflem-
ble and Congregare themielves rogether, to the
Difturbance of the Peace of the faid Lord the
King : And the aforefaid Zilliam Pens and 2il-
liam Mead, together with other Perfons to the

( Rachard Ford, Alderiman.
] Joleph Shelden, Alderman.

John Smith,

James Edwards, %S[)EF%'
| Richard Browne.

Jurors aforefaid unknown, then and there {fo Af-
fembled and Congregated together 5 the aforefaid
William Penn, by Agrcement between him and
William Mead before made, and by Abetment of
the aforefaid #illiain MMead, then and there, in
the open Strecet, did take vpon himfelf 1o Preach
and Speak, and then and there did Preach and
Speak unto the aforelaid /7llizm Mead, and other
Perfons there, 1n the Strect aforefaid, being Af-
fembled and Congregated together, by Reafon
whereof a great Concourfe and Tumult of Peo-
ple in the Street aforefaid, then and there, 2
long time did remain and continue, in contempt
of the faid Lord the King, and of his Law, to
the great Difturbance of his Peace ; to the great
Terror and Difturbance of many of his Liege
People and Subjects, to the ill Example of all
others in the like Cale Oftenders, and againft
the Peace of the faid Lord the King, his Crown
and Dignity.

What fay you, Hilliam Peun and Williciz
Mead, are you Guilty, as you fland Indictcd,
in Manner and Form, as aforefaid, or Not
Guilty.

Pen. It is impoflible, that we fhould be able
to remember the Indiétment verdatim, and there-
fore we defire a Copy of ity as is cultomary in
the like Occafions.

Recorder.
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Recorder. You muft ficft plead to the Indiét-
ment, beforc you can have a Copy of it. _

Pep. | am unacquainted with the Formality
of the Law, and theretore, before 1 fhall antwer
direCtly, 1 requeft two Things of the Cm_lrr.
Firft, that no Advantage may be taken againit
me, nor I deprived of any Benchr, which I
might otherwite have received.  Secondly, that
you will promife me a fair heaiing, and liberty
of making my Detence.

Conrt. No Advantage {hall be taken againft
you ; you fhall have Liberty; you fhall be
heard.

Peir. Then I plead Not Guilry in Manner and
Form.

Clork. \What fayeflt thou, /#uliam Aead, art
thoa Guilty in Manuaer and Form, as thou {tand-
elt indicted, or Not Guilty ?

AMiad, 1 fhall delire the fame Liberty as s
pl'tJmifud I7 il Pein,

Court. You fhall have it.

AMead. Then | plead Not Guilty in Manner
and Forny,

The Court adjourn'd until the Afternoon.

Ciici. O Ycs, Ge.

Clerk. Bying [Filliain Pein and Hillians Mead
to the Bar.

Oblcr, The faid Prifoveis wwere brought, but
were fet afidey aid other Bujinefs profecuted. Hbere
we candot choofe but obferve, that.it was the coi-
fant aid unkind Prattices of the Court to the Pyi-
foters 20 make them wait upon the Tiials of Felous
and Murderers, thereby defianing, tn all probability,
both to affront and tive then.

After five Hours Artendance, the Court broke
up and adjourned to the third Inftant.

The third of Septeinbery 1670, the Court fat.

Crici. O Yes, &5e.

Clerk. Bring Filliam Pen and Hilliam Mead
to the Bar,

Mayor. Sirrah, who bid you put off their
Hats ? Puc on their Hats again.

Obler, #bererponr vie of the Officers putting
the Prifoicrs Hats wpon tleir Heads (purfuant
to 1he Ouider of the Court) brought thein to the
Bai.

Record. Do you know where you aie ?

Pen. Ycs.

Recsid, Do not you know it 15 the King’s
Court ?

Pen. 1 know it to be a Court, and I {uppofe
it to bo the King’s Court.

Record. Do you not know there is Refpet
due to the Court?

Pen. Yes.

Record. Why do you not pay it then?

Pen. 1 do fo.

Record. W hy do you not pull off your Hat
then?

Pei. Becaufe I do not belicve that to be any

Refpect.

Record, Well, the Court fets forty Marks a
piece upon your Heads, as a Fine for your Con-
tempt of the Court.

Pen. 1 defire it might be oblerved, thar we
came into the Court with our Hats off {that is,
taken off) and if they have been put on fince,
it was by QOrder from rhe Bench; and thererore
not we, but the Bench fhould be fined,

Vour. Il

Mead. 1 have a Queftion to a: A
Am 1 fined allo ? & 0 ack the Recorder,

Record, Yes.

Mead. 1 defire the Jury, and all People to ke
notice of this Injuftice’of the Recorder ; .« hor
{pake to me to pull off my Har? and yet hath
he put a Fine upon my Head. O fear tlie Lord
and dread his Power, and yield to the Guidance
of his Holy Spirit, for he is not far from cvery
one of you.

The Jury fiorn again.

Obfer. J. Robinfon, Lientenant of the Tower,
dﬁfzgw::;wy{{ objected againfl——Buihel, as if be
bad net kifs’d the Book, and therefore would have
b fwosin againg the' indeed it was o purpofe 1o
bave anade ufe of bis Tendernefs of Coufticiice in
ﬁ‘vfff{!ﬁ}g reiterated Oathsy to have put him by bis
being a Fury-man, apprchending biw 10 be a Perfow
1ot fit to anfwer thewr Arbitrary Euds.

The Clerk read the Indi@ment, as aforefaid.

 Clerk, Crier, Call Faues Cook into the Courr,
give him his Oath.

Clerk. James Cooky lay your Hand upon the
Book.

The Ewideice you fball give to the Courty betevist
onr Sovereign the Kingy and the Prifoners at the Ber,

Jhall be the Truth, and the whole Truth, and no-

thing but the Truth. So help you God.

Cook. I was fent for, from the Exchange, to go
and difperfe a Meeting in Gracechurch-Strect,
where 1 faw Mr, Penn {peaking to the People,
but I could not hear whar he faid, becaufe of
the Noife: I endeavoured to make way to take
him, but I could not get to him for the Crowd
of People; upon which Capt. Mead came to me,
about the Kennel of the Street, and defired me

to let him go on; for when he had done, he
would bring Mr. Penn to me.

Court. W hat Number do you think might be
there?

Cook. About three or four Hundred People.

Court. Call Richard Read, pive him his Oath.

Read being {fworn was ask’d, What do you
know concerning the Prifoners at the Bar?

Read. My Lord, I went to Gracechuich-Styeet,
where [ found a great Crowd of People, and I
heard Mr. Penn preach to them; and I faw

Capt. Mead {peaking to Lieutenant Cosk, but
what he faid, I could not tell,

Mead. What did Pilliam Penn fay ?

Read. There was fuch a great Noife, that I
could not tell what he faid.

Mead. Jury, oblerve this Evidence, He faith
he heard him Preach, and yet {aith, he doth not
know what he faid.

Jury, take notice, he {wears now a clean con-
trary thing t> what he {wore before the Mayor
when we were committed : For now he fwears
that he faw me in Gracechorch-Street, and yet
{wore before the Mayor, when I was commit-
ted, that he did not fee me there. I appeal ta
the Mavor himiclt, if this be not true, But no
Anfwer wis given,

Cozit. ¥ ixat Number do you think might be
there?

Read, Abour four or five huondred.

Frigz P,
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P:n. I defire to know of him what Day it
Wwas ?

Read. The 14th Day of Augufl.

Pen. Did he {peak to me, or let me know he
was there ; for 1 am very {ure I never faw him.

Cler. Crier, call inco the Court.

Court. Give him his Oath.

— My Lord, 1Taw a great Number of Peo-
ple, and Mr. Pean 1 {uppole was fpeaking; I {aw
him make a Motion with his Hands, and heard
fome Noife, but could not underftand what he
faid, But for Capt. Mead, I did not fee him
there,

Rec. What fay you, Mr. Mead, were you

there?

Mead. Tt is a Maxim in your own Law, Neso
tenctur accufare feipfum, which if it be not true
Latin, I am fure it 1s true Englith, That no Man
is bound to accnfe bimfelf : And why doft thou
offer to infnare me with {uch a Queftion? Doth
not this thew thy Malice? Js this like unto 2
Judge, that ought to be Counfel for the Prifo-
ner at the Bar?

Rec. Sir, hold your Tongue, I did not go a-
bout to infnare you.

Peu. 1 defire we may come more clofe to the

Point, and that Silence be commanded in the

Caurt.
Cries, O yes, All manner of Perfons keep Si-

lence upon Pain of Imprifmnncnt-—— Silence 1n

the Court. _
Pein. We confefls our felves to be fo far from

rccanting, or declining to vindicate the Affem-
bling of our felves to Preach, Pray, or Worthip
the Eternal, Holy, Juft God, that we declare to
all the World, that we do believe it to be our
indi{penfable Duty, to meet inceflantly upon fo
good an Account; nor fhall all the Powers up.
on Earth be uble to divert us trom reverencing
and adoring our God who made us.

Brown. You are not here for worflhipping
God, but for brexking the Law; you do your
felves a great deal of Wrong in going on in that

Difcourte.
Pein. 1 affirm 1 have broken no Law, nor am

1 Guilty of the Indictment that is laid to my
Charge ; and to the End the Bench, the Jury,
and my felf, with thele that hear us, may have
a more direét Underftanding of this Procedure,
I defire you would let me know by what Law
it is you profecute me, and upon what Law you
ground my Inditme:t.

Rec. Upon the Common-Law.

Pen. Where is that Common-Law ?

Rec. You muft not think that Tam able torun
up fo many Years, and over fo many adjudged
(Cafes, which we call Common-Law, to anfwer
your Curiofity.

Pen. This Anfwer I am fure is very fhort of
my Queition, for if it be Common, it fhouid
not be {o hard to produce.

Rec. Siry will you plead to your Indi¢tment

Pen. Shall I plead to an Indiétment that hath
no Foundation in Law? If it contain that Law
you fay I have broken, why fhould you decline
to produce that Law, fince it will be impoflibie
for the Jury to determine, or agree to bring in
their Verdi¢ty who have not the Law produced,
by which they fhould meafure the Truth of this
Inditment, and the Guilt, or contrary of my
Fatt? '

Rec. You are a faucy Fellow, fpeak to the
Indiétment.
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Pex. I {ay, it 1s my place to {peak to Matter
of Law; I am arraign’d a Prifloner ; my Liber-
ty, which is next to Lifeit 5. . . .
fclt, is now concern’d: You  foual uson e Pt
are many Mouths and Ears wged bard upon 15
againit me, and if I muft nov  £rifrer 1o bear him
be allowed to make the beft ™%
of my Cale, 1t is hard. I {ay again, unlefs you
fhew me, and the Pcople, the Law you ground
your Indi¢tment upon, 1 fhall take it for grant-
ed your Proceedings ave meerly Arbitrary.

Rec. The Quettion is, whether you are Guiley
of this Indi¢tment?

Pen. The Queftion is not whether I am Guilty
of this Indiétment, bur whether this Indi@tment
be legal. It is too general and imperleé an
Anlwer, to fay it 1s the Common-Law, unlefs
wec knew both wherey,and what it is: For where
there is no Law, there is no Tranfgreflion; and
that Law which 15 not in being, is fo far from
being Common, that it is no Law at all,

Kec, Youare an impertinent Fellow, will you
teach the Court what Law is? It’s Lex son
Jeriptay that which many have ftudied thirty or
forty Ycars to know, and would you have me
to tell you in a Moment ?

Pen. Certairly, if the Common Law be o
hard to be underftood, it’s far from being very
Commeon; but if the Lord Ceés in his Inflitutes
be of any Confideration, he tells us, That Com-
mon-Law 1s Common Right, 2nd that Common
Right is the Great Charter-Privileges: Con-
firmed 9 Hen. 3. 29. 25 Edw. 1. 1. 2 Edw. 3.3,
Coke Inflit. 2. p. 6.

Ree. Stry you are a troublefome Tellow, and
it is not for the Honour of the Court to fuffer
you to go on,

Peir. I have asked but one Queftion, and you
have nct anfwer'd me; tho’ the Rights and Pris
vileges of every Lnglifbman be concern’d in it

Ree, 1t 1 fhould tuffer you to ask Queflions
tll to Morrow MMorning, you would be never
the wifer.

Pen, That 1s according as the Anfwers are,

Rec. Sir, we muft not ftand to hear you tulk
all Nighr,

Pen. 1 defign no Affront to the Court, but to
be heard in my juft Plea: And I mult phinly
tell you, that if you will deny me Oyer of that
Law, which you fuggeft I have broken, you do
at once aeny me an acknowledged Right, and
evidence to the whole World your Refolution
to facrifice the Privileges of Englifhmen to your
finifter and Arbitrary Defigns.

Rec. Take himaway. My Lord, if you take
not fome Courfe with this peftilent Fellow, to
{top his Mouth, we fhall not be able to do any
thing to Night,

Mayor. Take him away, take him away, turn
him into the Bale-dock.

Pen. Thefe are but fo many vain Exclamati-
ons; Is this fuftice or true Judgment? Muft I
therefore be raken away becaufe I plead for the
Fundamental Laws of England? However, this
[ leave upon your Confciences, who are of the
Jury (and my fole Judges) that if thefe Ancient
Fundamental Laws, which relate to Liberty and
Property, (and arc not limited to particular Per-
{uafions in Matters of Religion) muft not be in-
difpenfably maintained and obferved, Who can
fay he hath Right ro the Coat upon his Back ?
Certainly our Liberties are openly to be inva-

ded,
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ded, our Wives to be favithed, our Children {la-
ved, our Familics ruined, and our Eftates led a-
way in Triumph, by every fturdy Beggar and
malicious Informer, as their Trophies, but our
(pretended) Forfeits for Confcience {ake. The
Lord of Heaven and Earth will be Judge be-
pween us in this Matter.

Ree. Be filent there.

Pen. Tam not to be filent in a Cafe wherein [
am fo much concerned, and not only my {elf,
but many ten thoufand Families befides.

Obfer. They baving rudely baled bim into the
Bale-dock, William Mead zhey left i Conrty wheo
[pake as followeth.

Mead. You Men of the Jury, here I do now
tand, to anfwer to an Indictment againit me,
which is 2 Bundle of Stuffy full of Lies and Falf-
hoodss for therein I am accufed, cthat 1 mer 73
§5 armis, ilicite (3 tamultugfe: 'Time was when
I had Freedom to ufea carnal Weapon, and then
] thought I feared no Man; but now I fear the
Living God, and darc not make ufe thereof nor
hurt any Man; nor do [ know 1 demeancd my
felf as a tumoltuous Perfon: I fay, I am a
neaceable Man, therefore it is a very proper
Queftion what #illiam Penn demanded in this
Cale, An QOyer of the Law, on which our Indiét-
ment is grounded.

feec. 1 have made Anfwer to that already.

AMead, turning his Iace to the Jury, faith,
You Men of the Jury, who are my Judges, if
the Recorder will not tell you what makes a
Rior, a Rout, or an unlawful Aflembly, Coke,
he that once they called the Lord Coke, tells us
what makes a Riot, a Rout, and an unlawful
Aflembly A Riot is when three, or more,
are met together to beat a Man, or to enter for-
cibly into another Man’s Land, to cut down his
Grafs, his Wood, or break down his Pales.

Obler. Heve the Recorder interrupted bim, and
faid, T thank you, Sir, that you will tellme what
the Law is; forufally pulling off his Hat.

Mead. Thou may’ft put on thy Hat, I have
never a Fee for thee now.

Brown. He talks at random, one while an In-
dependent, another while iome other Religion,
and now a Quaker, and next a Papift.

Mecad. Turpe eff doctori cum culpa sedarguit ip-
[um.

May. You deferve to have your Tongue cut
out.

Rec. If vou difcourfe on this Manner, 1 fhall
take Occafion againft you.

Mead. Thou didft promife me, I fhould have
fair Liberty to be heard; Why may 1 not have
the Privilege of an Englifbian? 1 am an Englifb-
maisy and you might be athamed of this deal-
ing.
gRer:. I look upon yeu to be an Enemy to the
Laws of Iingland, which ought to be oblerved
and kept, nor are you worthy of fuch Privileges,
as others have.

Mezad. The Lord is Judge between me and
thee in this Matter.

Obfer. Upoir which they took bim away iute the
Bale-dock, and the Recorder procceded 1o give the
Jury their Charge, as followeth.

Rec. You have heard what the Indiétment s,
It is for preaching to the People, and drawing
a tumultuons Company after them, and Mr.
Penn was fpeaking; if they fhould not be dif-
turbed, you fec they will goon; thercare three

013
or four Witnefles that have proved this, that he
did preach there; that Mr. AMead did allow of
it: after this, you have heard by fubftantial Wit-
nefles what is faid againft them: Now we ale
upon the Matter of Faft, which you are to
keep to, and obferve, as what hath been fully
{fworn, at your Peril.

Obler. The Prifoners awere put out of the Court
into the Bale-dock, and the Charge mivcir to the
Fury in their Abfence, at which \V.P. wii) a
very raifed Voicey it being a confderable diflance
from the Benchy (pake.

Pen. 1appeal to the Jury, who are my Judges,
and this great Aflembly, whether the Procced-
ings of the Court are not moft Arbitrary, and
void of all Law, in offering to give the Jury
their Cf_large in the Abflence of the Prifoners; 1
fay, it s direCtly oppofite to, and deftruétive of
the undoubted Right of every Englifp Prifoner,
as Coke in the 2 fuflis. 29. on the Chap. of Maeg-
na Charta, {peaks.

Obfer. The Recorder being thus unespelledly
lafl’d for bhis extra-judicial Procedure, faid, with
an envaged Suile,

Kec. Why, ye are prefent, you do heury do
you not ¢

Pen. No thanks to the Court, that command-
ed me into the Bale-dock s and you of the Jury,
take notice, that I have not been heard, ncither
can you legally depart the Court, before 1 have
been fully heard, having at leaft ten or twelve
material Points to offer, in order to invalidate
their Indi¢tment.

Rec. Pull that Fellow down, pull him down.

Mead. Are thefe according to the Rights and
Privileges of Englifhmen, that we fhould not be
heard, but turned into the Bale-dock, for mak-
ing our Defence, and the Jury to have their
Charge given them in our Abfence? I fay thele
are barbarous and unjult Proceedings.

Rec. Take them away into the Fic 22 Tohear
them talk all Night, as they would, that 1
think doth not become the Honour of the Court s
and I think you (i.e. tie Jury) your felves would
be tired out, and not have Patience to hear
them.

Obler. The Fury were commanded up to agree
upon their Verditty the Prifovers remaining in the
finking Hole. After an Hour and balf’s time eight
came down agreed, but four vemzined chives the
Const fent an Officer for them, and they accordingly
came down. The Bench ufed many snworthy Threats
1o the four that diffented; and the Recordery ad-
drefing bimfelf to Buthel, faid, Sir, You are
the Canfe of this Ditturbance, and manifeltly
fhew your felf an Abbettor of Faétion; I fhall
fet a Mark uponyou, Str.

7. Robinfony Mr. Bufbel. T have known you
near this fourteen Years; you have thruft your
felf upon this Jury, becaufe you think there is
fome Service for you: I tell you, you delerve to
be indicted more, than any Man that hath been
brought to the Bar this Day.

Buftel. No, Sir Fobi, there were threelcore
before me, and I would willingly have got off,
but could not.

Bloodw. 1 faid, when I faw Mr. Bafbel, what
I fee is come to pafs, for I knew he wouldnever
yield. Mr. Bufbel, we know what you are,

May. Sirrah, you are an impudent Fellow, I
will put 2 Mark upon ycu. -

Qblery.
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Obfer. They ufed much menacing Languages and
bebaved themfelves wery imperionfly to the fary, as
Peifous not more woid of Juftice than fober Educa-
tioin: After this barbarons Ufagey they fent thewm
to confider of bringing in their Verdifl, aud after
fume confiderable time they returned to the Coitit.
Silence was call’d fory and the Fury calld by their
Naines.

Cler. Are you agreed upon your Verdit?

Fury. Yes.

Cler. Who fhall ipeak for you?

Fury. Our Foreman.

Cler. Loakupon the Prifonersat the Bar; how
fay you? Is Zilliam Pen Guilty of the Matter
whereof he ftands indicted in Manner and Fo:m,
or Not guilty ?

Foreman. Guilty of Speaking in Gracechurch-
flreet,

Court. Is thatall?

Foreman. ‘Thatis all 1 have in Commifhon,

Rec. You had as good {ay nothing.

May. Was it not an unlawful Aflembly? you
mean hc was {peaking to a Tumult of People
there?

Foreman. My Lord, This 1s all I had in Com-
miflicn.

Obfer. Ilere fome of the Fury fecined to buckle
to the Qucflions of the Court 5 upon which, Bulhel,
Hammond, and fome others, oppojed thewfelves,
aid faidy they allowed of no fuch Word, asax
unlazoful Affembly in their Verdict; at which the
Recordery Alayor, Robinfon and Bioodworth ruek
great occafioir o vilify them with mofl eppivbiions
Lasguages and this Ferdick ot feiving their T a5,
the Recorder expic/s’d bimjelf thes:

Rec. The Law of Euzland will not allow you
to part till you have given in your Verdict,

Fury. We have given in our Verdict, and we
can give in no other.

Rec. Gentlemen, you have not given in your
Verdi@, and you had as good f{ay nothing;
therefore go and confider it once more, tat we
may make an cnd of this troublefome Bufines.

Fury. We defire we may have Pen, Ink and
Paper.

Obfer. The Court adjorr’d for balf an Hour;
quhich being expived, the Court vetuinsy and the
Fury not long after.

The Prifoners were brought to the Bar, and
the Jury’s Namces call:d over,

Cler. Are you agreed of your Verdict?

Fury. Yes.

Cler. Who fhall {peak for you?

“Fury. Our Foreman.

Cler. What fay you? look upon the Prifoners:
Is Milliain Peun Guilty in Manner and IForm, as
he ftands indicted, or Not guilty ¢

Foreman. Here is our Verdidt ; holding fortha
picce of Paper to the Clerk of the Peace, which

tollows;

\ "7 E the Furorsy beveafier named, do find Wil
'V liam Penn to be Guilty of Speaking or
Preaching to an Affembly, et togesher in Grace-
church-ftreer, the 14t of Auguilt laff, 1670.
And that William Mead is Not guilty of the faid

Indictinent.

Forem. Thomas Veer, Charles Milfoi,
Edward Bafbel,  Gregory W alklet,
Yohix Hammond,  Fobin Baily,
Heniy Henley, Willians Lever,

Henyy Machel,  James Domask,
Fobu Brightmany  IVil. Plunfied.

Obler. This both Mayor and Recovdes refeited at
[o bizh a rate, that they excecded the Beunds of all
Reafviz and Givility.

May. What, will you be led by fuch a filly
Fellow as Bufbel? an impudent canting Fellow 2
I warrant you, you fhall come no more upon
Jurics in hafle: You arca Foreman indeed, ad-
drefling bimjelf to the Foreman, 1 thought you
had underftood your Place better.

Ree. Gentlemen, you fhall not be ditmift til}
we have a Verdict, thar the Court will accepes
and you fhail be lock’d up, without Mear,
Drink, Fire, and Tobacco; you thail not think
thus to abule the Court; we will have a Ver.
dict, by the help of God, or you fhall ttarve for
IL.

Pen, My Jury, whoare my Judges, ought not
to be thus menaced; their Verdiét fhould be
fiec, and not compclled; the Bench oughrt to
wait upon them, but not foreftal them. [ do
defire that Juiticc imay be donc me, and that
the Arbitrary Rebolves of the Bench may nog
be made the Mealure of my Jury’s Verdict,

Rec. Stop that prating Fellow’s Meouth, or
put him out of the Court.

May. You have heard that he preach’d, that
he gathered a Company of rumultuous People,
and that they do not only difobey the Martial
Power, but Civil alio.

Peu, Itis a great Mittdke; we did not make
the Tumult, but they thatinterrupted us: The

Jury cannet be {o ignorant, as to think, that

we met there, with a Defign to diftmb the Ci-
vil Peace, fince (1ft) we weie by Force of
Arms kept out of our lawiul Houfe, and mert as
near it in the Sueet, as their Soldiers would
give us leave 3 and (2dly) becaule it wis no new
thing (nor with the Circumfilances exprefs’d in
the Indi¢tment) but what was ufual and cuito-
mary with w3 ’us very well known that we
are 2 peaceabie People, and cannot offer Vio-
lence to any Man.

Obler. The Court Letug veady to break upy and
willing to buddle the Prifoners to their Goal, and
the Fury to theiy Chamber, Penn [poke as follows.

Pes, The Agreement of Twelve Min i1sa
Verdict in Law, and {uch a one being given by
the Jury, I require the Clerk of the Peace to
record 1t, as he will anfwer 1t at his Peril. And
if’ the Jury bring in another Verdict contradicto-
ry to this, 1 aflirm they arc perjurd Men in
Law: And looking upon the Jury, faid, You
arc Englifmen, mind your Privilege, give not
away your Right.

Bufh. &c. Nor will we ever do it.

Obfer. One of the Juiy-wmen pleaded Tudifpofi-
tion of Body, ail theicfore defived to be difinif.

May. Youare as ftrong as any of them ; ftarve
them and hold your Principles.

Rec. Gentlemen, You mult be contented with
your hard Fate, let your Patience overcome its
for the Couwit is refolved to havea Verdiét, and
that before you can be difmift.

FYery., We are agreed, we are agreed, we ave
agreed.

Obfer. Zhe Couit fwore feveral Perfons, to kecp
the Jury 2ll Night without Meaty Drinky Firey, or
any other Adccomiedations they had not fo much as

a Chamber-poty 1ho’ defircd.
Cry.
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Cry. O Yes, ge. |

Obfer. The Coust adjousis till Sevei of the Clock
sext Morning (being the atl IE{[ZHHI, vulgarly call’d
Sunday) a2 which time the Prifouers avere brought
«0 the Bar : The Court fat, and the Fury called to
biiug it thety Perdict. | .

Cry. O Yes, Ge. Silence in the Court,
upon pain of Imprifonment.

The Jury’s Names called over.

Clei~ Arc you agreed upon your Verdict?

“Fuiy. XS,

Cler. Who fhall fpeak for you?

Fary. Our Fore-man,

Cler. W hat fay you? Look upon the Prifoners
At the Bars is #illiam Peri Guilty of the Matter
whercof he ftands indicted, in Manner and Form
«s aforciaid, or Not guilty?

Foie-nt. 1 illiam Penw 15 guilty of Speaking
:n Gracechuyclfirect.

ALy, To an unlawful Affembly?

Buib. No, my Lord, we give no other Ver-
1i& than what we gave lafl Night; wehave no
other Verdict to give.

Aday. You are a fattious Fellow, Pll take a
Courfc with you.

Rloed. 1 knew Mr. Bufbel would not yield.

Bafh. Sir Thomasy 1 have donc according to
my Conlfcicnce.

May. That Confcience of yours would cut
my T'hiroat.

‘Bufp. No, my Lord, it never fhall.

Afay, But I will cut yours fo foon as I can.

Ree. He has infpired the Jury ;s hebas the Spi-
it of Divination, methinks 1 feel him; I will
have a pofitive Verdict, or you fhall ftarve for

1t

Peizin. | defire to ask the Recorder one Que-
ftion, Do vou allow of the Verdict given of
IVilliain Mead ?

Rer. It cannot be a Verdict, becaufe you were
indiced for a Confpiracy, and one being found
Not guilty, and not the other, itcould not bea
Verdict

Pean. 1f Not guilty be not a Verdi&, then
you make of the jury and Magia Charte but a
meer Nofc of Wax.

Mead, How! is Not guilty no Verdict ?

Ree. No, ’tis no Verdict.

Peinit. I affirm, that the Confent ofa Jury is a
Verdiét in Law s and it Z7illiain Mead be Not
guilty, it conlequently follows, that Iamclear,
fince you have indited us of a Confpiracy, and
I could not poflibly conipire alone.

Obfer. There were wmaiy Pafjages, that could ot
Lo taken, which paft betweenr the Fury aud the
Court.  The Friy went up againy having teceived
¢ frefy Charge from the Benchy if poffible to extort
an wijuft Verdifl,

Cry. O Yes, ¢ Silence in the Court.

(oxr. Call over the Jury. Which was done.

Cicr. What fay you? Is 2Zifliam Pean Guilty
of the Matter whereof he flands inaifted, in
Manner and Form aforefaid, or Not guilty?

Fore-in, Guilty of fpcaking in Gracechurch-

13,
f Pec. What is this to the Purpofe? Ifay, T will
have a Verdi¢t.  And {peaking to Ldw. Bufbel,
{faid, You are a factious Fellow; I will {er a
Mark upon you; and whilft [ have any thing to
do in the City, I will havean Eye upon you.

Ay, Have you no more Wit than to be led
by fuch a pitiful Fellow? I will cut his Nofe,

#or a Tumultuous Aflembly.
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Penn. It is intolerable that my Jury fhould be
thus menaced: Is this according to the Funda-
mental Laws? ~ Are not they my proper Judges
by the great Charter of Eugland? W hat hopc 1s
there of ever having Juftice done, when Jurics
are threatned, and their Verdiéts rejeéted? " I am
concerned to {peak, and grieved to fee fuch Ar-
bitrary Proceedings. Did not the Lieutenant of
the Tower render one of them worle than a Fe-
lon? And do you not plinly fecm to condemn
fuch for factious Fellows, who anfwer not yeur
Ends? Unhappy arc thofe Jurics, who aic
threatned to be fined, and ftarved, and ruined,
if they give not in Verdi¢ts contrary to their
Confciences.

Ree. My Lord, you muft take a Courfe with
that {fame Fellow.

May. Stop his Mouth; Jaylor, bring Fetrers,
and {take him to the Grourd.

Peiiz. Do your Plealure, T matter not your
Fetters.

Ree. Till now T never underftood the Reafen
of the Policy and Prudence of the §panizies, in
fuffering the Inquifition ameng them: And cer-
tainly it will never be well with us, il fomce
thing hike unto the Spaxih Inquifition be in K-

gland.

Obfer. The Fury leing required to go togetler
to find another Verdifly and fledfaftly vefufinr it
( Jaying they conld give o other Verdict than <what
was already given) the Recorder in great Paflion was
running off the Bewnch, with thefe Iords in bis
Mouth,y 1 proteft I will {1 here no longer to hear
thefe Thingss ar which the Miyor calling, Stay,
ftay, be returied, and divefied bimfelf unto toe Jury,
and [poke as followeth

Ree. Gintlemen, we thall not be at this trace
always with you; you will find the next Seflions
of Parliament there will be a Law made, that
thofe that will not conform fhall not have the
Protection of the Law., Mr. Leey draw up ano-
ther Verdict, that they may bring it in Specal.

Lee. I caonot tell how to dot.

Yur. We ought not to be rerurn’d, having all
agreed, and fec our Hands to the Verdic.

Ree. Your Verdi€t is nothing, yeu play upon
the Court; I fay you fhall go together, and
bring in another Verdi¢t, or you fhall liarve;
and ! will have you carted abour the City, as
in Edward the Third’s time.

Fore-m. We have given in our Verdiét, and ali
agreed to it; and if we give in another, 1t will
be a Force upon us to fave our Lives.

Mey. Take them up.

Offic. My Lord, they will not go up.

Obler. The Mayor [poke 1o the Sheriff, and be
camne off of bis Seaty and [aid,

Sher. Come, Gentlemen, you muft go up;
you {ce I am commanded to make you go.

Obfer. Upon which the Fury went ups and fi=
weral fworn to keep them without any decomizioda
tion, as afvrefaid, till they brought ii their Verdill,

Cry. O yes, . The Court adjourns till to
Morrow Morning, at feven of the Clock.

Obfer. The Prifouers were remanded to News
gate, whese they remained till uext Moriig, and
then were brought uuto the Gouit, which being [at,
they proceeded as follywerls.

Cry. Oyes, E9¢. Silence in the Court, upon
pain of Imprifonment.

Cler. Set William Peim and MWilliain Mead to
the Bar. Gentlemen of the Jury, anfwer to

fﬂﬂ[’
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your Names; Tho. Veer, Edw. Bufbel, Jobn Han-
snondy, Henry Henly, Henry Mitchell, Fobu Bright-
anairy Charles Milfon, Gregory W alklet, Fobn Baily,
William Leavery Fames Damasky William £luin-
flead. Are youall agreed of your Verditt ?

Fur. Yes.

Cler. Who thall {peak for you?

Fur., Our Foreman.

Cler. Look upon the Prifoners. What fay
you? Is William Penn Guilty of the Matter
whercof he ftands indiCted, in Manner and
Form, {¢. or Not guilty ?

Foreman. Hereisour Verdict in Writing, and
our Hands fubfcribed.

Obler. The Clevk 100k the Papery but <vas flops
by the Recorder from reading of it and be com-
saided to ask for a pofitive Verdict.

Foreman. ‘That 1s our Verdiét; we have {ub-
{cribed to it.

Cler. How fay you? is Willian Penn Guilty,
(e, or Not Guilty?

Forenan. Not guilty.

Cler. How fay you? 1s Willimiz Mead Guilty,
¢5r. or Not guilty.

Foreman. Not guilty.

Cler. Then hearken to your Verdiét; you fay
that /7illiam Penn is Not guilty in Manner and
Form as he ftands indicted; you fay that 77
lians Mead 15 Not guilty in Manner and Form
as he ftunds indifted, and fo you fay all ¢

Fuir. Yes, we do {o.

Obfer. The Beuch being unfaiisfed with the
Perditt, commanded that every Perfon fhould diftinci-
Iy anfwer to their Names, and give in their Fer-
dicty which they nnanimoufly didy ii faying, Not
Guilty, to the great Satisfattion of the Affembly.

Ree. T am forry, Gentlemen,. you have fol-
lowed your own Judgments and Opinions, ra-
ther than the good and wholefome Advice,which
was given you; God keep my Life out of your
Hands; but for this * the Court Fines you for-
ty Marks a. Man; and Imprifonment till paid,
At which Peuy ftept up towards the Bench, and
faid

Penn, 1 demand my Liberty, being freed by
the Fury.

May. No, you are in for your Fines.

Penn, Fines, for what?

May. For Contempt of the Court.

Peim. 1ask, 1if it be according to the Funda.
mental Laws of Euglaud, that any Englifo- Max
fhould be Fined or Amerced, but by the Judg-
ment of his Peers or Jury; fince it exprefly con-
tradits the fourteenth and twenty-ninth Chap.
of the great Charter of Eugland, which fay, No
Free-man ought to beamerced, but by the Oath
of good and Lawful Men of the Vicinage.

Rec. Take him away, take bim away, take hin
ont of the Couit,

Pein. 1 can never urge the Fundamental Laws
of Euglaud, but you cry, Take him away, take
him away. But it it is no wonder, Since the Spa-
nith Jaquifition bath [o great a place in the Recor-
der’s Heart.  God Almighty, who is jult, will
judge you all for thefe things.

Obfler. They baled the Prifoncrs into the Bale
docky and from theuce fout them to Newgate, for
Nou-payment of their Finesy and fo <were thesir
Jury.  But the Fury were afterwards diftharged
upon an Habeas Corpus, retmruable in the Com-
mon-Pleas, where their Commitment was adjudged

illegal,  Vaugh, Rep, 135—158.
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LXXL Proccedings 1 the CASE of AxtHONY Earl of

SHAFTSBURY, t+ af the King's-Bench, the 27th and
20th of JTune, 1677. Trin. 29 Car. ]I,

i L@ H 1S Day the Earl of Shaftsbury was
=y 0 brought to the Bar upon the Return
of an Aligs Hab. Corp. direCted to

£ ‘ T 0 ‘P
RN %y the Conftable of the Tower of Lon-

o=

rabaika dony the Effet of the Return was,
that Authony Earl of Shaftsbury, in the Writ
mentioned, was Committed to the Tower of

Loudony 16 Feb. Ao Dom. 1676, by Virtue of

an Order from the Lords Spiritual and Tempo-
ral then in Pavliament affembled - the Tenor of
which Order followeth 7u bec verba.

Ordered, by the Lords Spiritual and Tewmporal in
Parligiient affembled, That the Conflable of His
Majefty’s Tower of Londony bis Deputy, o De-
putics, fhall reccive the Bodies of James Earl of
Salisbury, Anthony [Ear! of Shaftsbury, and

Philip Lovd W harton, Members of this Houfe, and
keep ihemn in fafe Cufody, within the (aid Tower,
during His Majefly’s Pleafurey and the Pleafure of
this Houfe 5 for High Contempts committed againff
this Houfe:  Aud this fball be a fufficient Warraut
ois that Bebalf.

o the Conftable of the Tower, €5
J. Browne Cler. Pasl.

The Earl of Shaftshury’s Council prayed that
the Return might be Filed, and it was fo, and
Friday following appointed for debating the Suf-
ficiency of the Return, and in the mean time
direttions were given to his Council to attend
the Judges and Attorncy-General, with their
Exceptions to the Return, and my Lord was re-

* See Yely., 23. Hardr. 4og. Kelyng 51, 58. Noy, 48. Throgmorton's Cafe, Trial V., Val. I. p. 78.
t He qvith others bad been committed 10 the Tower &y the Houfe of Lords during the King’s Pleafure, or the Pleafure of the

Houfe, for moving a Quefiion in Parliament about the Legality of a Prorcgation,

Chara&er, ibid. g6,

Burn, Hiff. owwn times, Vol 1 p. g01, See bis

manded
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manded *till that Day s and it was faid, that tho’
che Return was filed, the Court could remand
or Commit him to the Marfhalfea at their Eles
&on. |

On Friday the Earl was brought into Court
again, and his Council argued the Infufficiency
of the Return.

Williams faid, That the Caufc was of great
Confcquence, in regard that the King was touch-
ed in his Prerogative ; the Subjelt was touched
in kis Liberty, and this Court in its Juri{didti-
on.

1 7. The Caufe of Commitment which 1s re-
irned, is not fufhicient, forthe general Allega-
t .5 of high Contempts is too uncertain, for
t,- Comt cannot judge of the Contempt, if it
¢ 52t not appear in what Act it confifts,

7. .. It 15 not known wherc the Contempts
we,.. committed, and in favour of Liberty, it
fhall be intended they were committed out of
the Houfe of Peers.

3dly. The time s uncertain, {o thar, perad-
venture, it was belore the lalt A&t of General
Pardon,

athly. Tt docs not appear whether the Com-
mitment were on a Convition or Accufation
only.

It cannot be denied, but that the Return of
fuch a Commitment, by any other Court, would
be too general and uncertain, Adore. 893. Af-
wifl was Bailed on a Return, quod commiffus fuis
por mardatwiz, N. Milit, Dni. Cufiod, Maga,
Sugil. Auglie virtute cunfdeiir contemptus in ciria
faéziy and in that Book, that divers other Per-
fons were batled on {uch general Returns, and
the Cafes have been lately affirmed in Bufbel’s
Cafe, veported by the late Lord Chief Juftice
Vanzhairy wheve it 1s exprefly faid that {uch Com-
mitment and Return being too general and un-
certain, the Court can't belicve in an implicit
manner, that in wruth the Commnitment was for
Caules particular and futhcient.

Vanghan's Reportsy 140. decord. 2 Infl. g2.¢3.
(7 ¢y. and the ¥ Rolls. 218. and though the
Commitment of the Jurors was for acquitting
Peun and Mead, contra plenam (3 manifefian evi-
deatiam : It was refolved to be too general, for
the Evidence ought to appear ascertainly to the
Judge of the Return, as 1t appears before the
Judge authorized to commit. Rufl. Cafe. 137.

Now this Commitment being by the Houfe of
Peers wilt make no difference; for in all Cafes
where a Matter comes in Judgment before this
Court, let the quettion be of what niture it will,
the Court is obliged to declare the Law, and
that without diftinCtion, whether the queftion
began in Parliament or no.  In the Cale of Geo.
Binion in C. B. there was a long Debate, /7 he-
ther an Original Wit might be Filed azainft o
Meinier of Pavligient, duvivz the time of Privi-
loges and it was urged, rhat it befig duiing the
S:fFeir of Parliainent, the termination of the Duc-
fHiosi did belosig to the Parliament : But 1t was re-
folved that an Original might be fled 5 and
Bridgman, then Chiet Juftice, {aid, thar the Gourt
was oblized to declare the Law i all Cafes that
came in judgment before them, . 4. Ed. 4.
Rut &, 7. 10. in Scace, In Dcebe by River verfus
Csufin, the Defendant pleads that he was Servant
of a Member of Parliament, & Ideo Capt fen
areflari i0x debety and the Plaintiff prays Judg-
menty and afterwards by Advice of all the

Vo, Ll

Judges the Judgment wasentered. Zidetur Baro-
nibus, quod tale habetnr Privilegium, quod Mag-
natesy XC. Et eorum familiares capi feu areflari
non debenty fed nullum habetur Privilegiumy quod
non debent Implacitariy ideo refpondeat oufler. So
in Triviniard's Cafe, a queftion of Privilege was
determined in this Court. Dyer 6o. in 14 Ed.
3. in the Cafe of Sir Jobn and Sir Jeoffry Stan-
ton, which was cited in the Cafe of the Earl of
Clarendon, and is entred in the Lords Journal.
An Aétionfor Wafte depended between them
in the Common-Pleas, and the Court was divi-
ded, and the Record was Certified into the
Houfe of Lords, and they gave direftion that
the Judgment fhould be Entred for the Plain-
tift ; afterwards on a Writ of Error brought in
this Court that Judgment was Reverfed, not-
withfianding the Objeftion, that is was given
by Order of the Houle of Lords ; for the Court
was obliged to proceed according to the Law in
a matter that was before them in point of Judg-
ment. Not long fince the Earl of Briffol Exhi-
bited an Accufation againft the Earl of Claren-
don to the Houfe of Lords, and it contained
divers matters, whereof fome did arife out of
Parliament, and it was referred to the Judges
to confider whether that Procedure was Parlia-
mentary 3 and the 4th of Fuly 1663, it was re-
folved by the Judges, that the Lords ought not
to proceed only upon an Impeachment by the

Commons, when the matters arifc out of the
Houle.

The Conftrution of all Aéts of Parliament
are given to the Courts of /Zeflminfier, and ac-
cordingly they are Judges of the Validity of
Adls of Parliament, they have {c.rched the Rolls
of Parliament, Hub. 109. Lord HAunfdon’s Cale,
they have determined, whether the Journal be a
Record, Aub. 110, When a point comes before
them in Judgment, they are not forecloled by
any At of the Lords, but ought to Judge ac-
cording tothe Law, by which the Realm is go-
verned, and not by the Lords: Ifit appears that
an A& of Parliament be made by the King and
Lords without the Commons, that A& 1s Felo-
de-fe, and the Courts of Xeflminfler ought to
judge it voidy, 4 H. 7. 18. Hub. 111. and ac-
cordingly they ought to do, if this Return con-
tain in it that which 1s fatal to itfelf. It hath
been a queftion often refolved in this Court
when a Writ of Error in Parliament, fhall be a
Superfedeasy and this Court hath determined what
{hall be faid to be a Seflion of Parliament, 1 Rolis.
20. and if the Law were otherwile there would
be a failure of Juftice. If the Parliament were
diffolved, there would be no queftion but the
Prifoner thould be difcharged ona Habeas Corpus,
and yet then the Court muft examine the Caufe
of Commitment, and by Confequence a marter
Parliamencary, and the Court may now have
Cognizance of the matter, as clearly as when
the Parliament is diffolved.  The Party would
be without remedy for his Liberty, if he could
not find it Fere, for it is not {uthcient for him to
procure the Lords to determine their Fleafure
for his Imp:if nment, for befere his Enlarge-
ment he muft have the Pleature of the King to
be determined, and that cught to bein this Courr,
and therefore ithe Prifoner ought firlt to refort
hither.

L=t us{uppofe /foritdocs not appear 1n the Re-
turn, and <he Court cught vot t enquire of any

hkik matter
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matter out of it,) that the fuppofled Contempt
was 4 thing done out of the Houfe; it would
be hard for this Court to remand him: Suppole
he were removed to 2 Foreign Prifon, during the
Pleafure of the Loids: No doubt, but that
would have been an Illegal Commitment againit
Magng Charia and the Petition ; there the Com-
minnent would have been exprefly lllegal, and
it may be this Commitment may be no lefs;
for if it had been exprefly fhewn, and if he be
remanded, he is Committed by this Court, who
arc to anfwer for his linprilonment.

But 2. The limitation of the Imprifonment
during the Pleafures of the King and the Houle
is Illegal and uncertain; for fince it ought to
determine in two Cousts, it can have no certam
Period, 2 Commitment until he thill be Dil-
charged by Kiag’s Bench and Commen Pleas 1s
Illegal; for the Prifoner can’t apply himlielf in
{uch a manner as to obtain his Dilcharge. If a
Man be committed to further order, Coke faith,
he is Bailable prefently, for that Imports 'l he
{hall be dclivercd in good courfe of Law, and
if this Commitment have not that Scnfe, 1t 15
llegal, for the Fleafure of the King 1s that,
which fhall be determined according to Law
in his Courts, as where the Stat. of Wefiminfier,
1 Chap. 1¢. declares that he is not replevilable,
who is taken by Command of the King, this
does not extend to an Extra-judicial Command,
but in his Courts of Juitice, to which all mat-
ters of Judicature are delegated and diftributed.
2 Zufi. 186, and 187.

J#/allsp, to the {ame purpole, cited Bzfbel’s
Cale, Vaighas, 137. that the Return tor bigh
Contempts was not fofhcient, and the Court
that made the Commirment in this Cale makes
no differcace in the Cafe, for otherwife one may
be Impriloned by the Houfe of Peers Unjuitly,
for a matter relievable here, and yet fhall be
without any manner of yelief, by fuch a Return;
for on Suppotition that this Court ought not 10
meddie where the Perlon is Committed by the
Pecrs, any Perfonat any Timcand forzny Caule
may be {ubjett to a perpetual Imprifenment =t
the Pleafure of the Lords.

And the Law is otherwife, for the Houle of
Lords is the Supreme Court, yet their Juridi-
tion is limited by the Common and Statute-
Law, and their Excifes are examinable in this
Court, for there is a great difterence between
the Errors and Excife in and of a Court between
an Erroneous Proceeding with Jurifdiftion,
which is void and a meer Nullity, 4. A.7.18. 6.
in the Parliament the King would have onc at-
tainted of Treafon, and lofe his Lands, and the
Lords affented, butnothing was faid of the Com-
maons, wherefore all the Jultices held clearly thar
it was no All, and he was reftored to his Land,
and without doubt in the {ame Cafe if the Party
had been Imprifoned, the Juftices might have
made the like Refolution that he ought to have
been difcharged.

It is a Soleciim that a Maa fhall be Impn-
foned by a limited Jurildi€tion, and it thall not
be examinable, whether the Caufe were within
the Jurifdiétion ornot. Ifthe Lords wichout the
Commons {hould grant a Tax, and onc that re-
fufed to pay it thould be Imprifoned, the Taxis
void; but by a pencral Commitment the Party
fhall be remedylets if fo be the Lords {hould
award a Capias for Treafon or [elony,

By thefe Inftances it appears that their Jarif-
dicion was reftrained by the Common Law, and
it is al{o reftrained by divers Aéts of Parliament,
t Hen. 4. Chap. 14. no Appeals {hall be made,
or any ways purfued, or where a Statute is made
a Power is Implicitly given to this Court, by
the Fundamental Inftitution, which makes the
Judges LExpofitors of A€t of Parliament; and
peradventure if all this Cafe appeared upon the
Rewrn, this might be a Cale in which they
were reftrained by the Stat, 4. Hen. 8. Chap, §,
'T'hat all the Suits, Ufements, and Condemng.
ticns, (J¢. many tme from henceforth, at any
time to be put or had upon any Members for
any Bill fpeaking or reafoning of any matters
concerning the Yarlament to be Communed or
Treated of, ihall be utterly void and of no effet
row it does notappear, but this is a Correction
and Punithment Impolfed upen the Earl con-
trary to the Statute,  There is no queftion now
macde of the Power of the Lords, but it is only
urged that 1t 1s neceflary for them to declare by
Virtue of what Power they proceed, otherwife
the Liberty of every Euglifh Man thall be fubs
ject to the Lords, whereot they may deprive
any of them againft an A&t of Parliament, but
no ufage can jultify fucha proceeding. Eifemire’s
Cale of the Poff Nati. 19. The Duke of Suf-

folk was impeached by the Commons of High-

Treafon, and Mifdemeanors, the Lords were in
doubt whether they ‘hould proceed upon fuch
a general Impeachment to imprifon the Duke,
and the Advice of the Judges being demanded,
and tveir Refolution given in the Negative,
the Lords were fauisfied. This Cale is men-
tioned with defign to fhew the refpeét given to
the Julges, ana that the Judges have determined
the highefl matters in Parliament. At a Con-
ference held between the Lords and the Come
mons, 3d April, 4 Car. concerning the Right
and Privilege of the Subjeét, it was declared
and agreed, that no Freeman ought to be Com-
mitted or reftrained by Commitment of the
King or Privy-Council, or any other {(in which
the oule of Peers is included) unlifs (ome
Caule of Commitment, Reftraint, or Detainor
be fct forth, for which by Law he ought to be
Commitied, &Ge.

Now if the King, who is the Head of the Par-
liament, northe Privy-Council, which is a Court
of State, to which Secrecy is {o neceflary, may
not Impr:don withour thewing Caufe, a fortiori,
the Lords in Parliament can’t, which are 2
Court of Law as well as a Court of State, and
therefore ought not to proceed in an Illegal
manner. i trucin t Kells. 192, Rufhaworth’s
Caley Coze 1s of Opnion that the Privy Council
may Commit without fhewing Caufe, but in his
mmoie Mature Age he was of another Opinion,
and accordingly the Latw 1sdeclared in the Peti-
tionot Kight.

Swith araued to the lame Purpofe, and faid, A
Judge cannot make a Judgment unlefs the Fad
appears to him, and cn an Habeas Corpusy the
Judge can onlv take notice of the Fa&t return-
cd 5 it is lawlal for any Subject that finds him-
fcil agricved by any Sentence or Judgment to
Petitinn the King in an humble manner for re-
drefs, and where the Subject is reftrained of his
Liberty, the proper place for him to apply him-
lclfunto is this Court, which hath the Supreme
Power as to this purpofey over all Courts, and

on
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on an Habeas Corpus ifluing hence, the King
ought to have an Account of his Subject, Ralls,
Hab. Corp. 64. Witherly’s Cale ; and though the
Commitment be by the Lords, yet if it be Ille-
gal, this Court is obliged to difcharge the Prifo-
aer, as well as if he had been Illegally Impri-
{foncd by any other Court; the Houle of Peers
is a high Court, but the King’s-Bench hath ever
been Intrufted with the Liberty of the Subjeét,
and if it were otherwife in cafe of Imprifonment
by the Peers, the Power of the King was lefs
~biolute than the Power of the Lords.

It docs not appear but that this Commitment
was for Breach of the Privilege, but neverthe-
Jefs if it were, this Court might give relief, as
appears in Sir George Biginore’s Cale before cited,
and Mich. 2. Ed, 4. Rut. 20. for the Court
which has Power to judge what is Privilege,
has alfo Power to judge what is Contempt of
Privilege 5 if the Judges may judge of an A&t
of Parliament, & fortiori, they may judge of an
Orderof the Lords, 20 £d. Butcher's Cale, where
he in Reverfion brought an Ation of Wail and
died before Judgment, and his Heirs brought
an Action for the fame Waft, and the King and
the Lords determined that it did lie, and com-
manded the Judges to give Judgment according-
ly for the timeto come; but by Kyley. 39.1t ap-
pears that it 15 only an order of the King and
the Lords, and that was the Caule the Judges
conceived that they were not bound by it, but
30. 2. 13. and ever {ince have judged the con-
trary if it be admitted, For that for Breach
of Privilege may Commir, yet it ought to ap-
pear on the Commitment that that was the Caufe,
tor othcrwife they may be called a Breach,
which is only a retufal to an{wer to a macter
whereot the Houle of Lords is reltrained to hold
Plea by the Stat. of the ift of Hew. 4. and for
a Contempt committed out of the Houle they
cannot Commit, for the Word Appeal in the
Statute extends to all Mifdemeanors, as it was
rcfolved by the Judgesin the Earl of Clarendon’s
Cale, Fuly, 1663. 1t the Imprifonment be not
lawtul, the Court cannot remand him to his
wrongful Imprifonment, for that would be an
Act of Injuftice, to Imprifon him, De v,
Vaughan, 156. It does not appear whether the
Contempt was a Voluntary Acty or an Opinion,
or an Inadvertency, and he has now {luffered
five Months Imprifonment already ; falfc Im-
prifonnient is not only where the Commitment
15 unjuft, but where the Imprifonment is too
long. 2 fuff. §3. T this Cafe if this Court can-
not give Remedy, peradventure the Imprifon-
ment fhall be perpetualy for the King, as the
Law is now taken, may Adjourn the Parliament
for 1oor 20 Years.

Buc all this is {aid on Suppofition that this
Scflion has continuance, I conceive that by the
King’s giving his Royal Affent to {everal Laws
wiich have been Enaéted, the Seffion is deter-
mined, and then their Order for the Imprifon-
ment 15 alfo determined, Bropt Parliament, §84.
Kvery Seffion in which the King Signs Bills is a
Day of itfelf, a Seflion of itfelf, 1 Car. 1. 7.
A Special Actis made, that the giving the Royal
Affent to {everal Bills, fhall not determine the
Sethon,  (*Tis tiue, 'tis there faid to be made
for the avoiding all Doubts,) In the Star. 16.
(37, 1. there is a Provifo to the fame purpofe,
and alfo 12, Car, 2. 1. and 22and 23 Gar, 2. 2.

1. 11, Ro. 2. No. 12,
VoL, 1,

By the Opinion of Coke, 4. Inf8. 27. the Royal
Affent does not determine; but the Authority
on which he relies, don’t warrant his Opinion
tor firft in the Parliament, Rofl. 1. H. 7. it
appears that the Royal Affent was given to the
Act, for the reverfal of the Artainder of the
Members of Parliament, the fame Day it was
given to the other Bills; and the fame Year the
fame Parliament Affembled again, and then tis
Probable, that the Members which had been
attainted were prefent, and not before. 8. R. 2.
No. 13. is only a Judgment in Cafe of Trealon,
by Virtue of a Power referved to them on the
oStatutey 25 £d. 3. Rot. Parliament. 7 & 4. No.
29. 15 not an At of Parliament, 14 Ed. 3. V.
789. The A& is firft eatred on the Roll, but
on Condition the King will grant their other
Petitions, the Inference my Lord Coot makes,
that the Act for the Attainder of Queen Catde-
riney 33 Fl. 8. was pafled before the determina-
tion of the Seffion, yet it was on a Judgment gi-
ven agunft her by the Commiffions of Oyer and
Terminer, and the fubfequent A& is only an A&
of Confirmation; but Cesk ought to be exculed,
for all his Notes and Papers were taken from
him, {o that this Book did not receive his laft
Hand, but ’ts obfervable he was one of the
Members of the Parliament, 1 Car 1. when
the fpecial At before mentioned was made ;
and no Inftance can be given where an At was
pafled, and afterwards the Parliament did pro-
ceed 1n that Seflion, only where there was a pre-
cedent Agreement between the King and the
Houfes; fo I conclude that the Order is deter-
mincd with the Seffion, and the Earl of $hafts-
pury ought to be Difcharged.

Lyres argued to the fame effett ;5 That the
Warrant is not fufficient, for it does not appear
that 1t was made by the Furifdittion 1s defired in
the Houfe of Peers; for that is cosam Rege in Par-
liamento, {o that the King and the Commons are
prefent in fuppofition of Law, and the A7t of
Lryor 1 Parliamentis fufpeéto Recordo nos coisfilio
&5 advifainento Spiritualinin & Temporalitim, (G
Communitatum in Parliamento predild exiftent’,
&c. it would not be difficult to prove that an-
ciently the Commons did affift therey and now
it fhall be 1ntended that they were prelent; for
there can be no Averment againi{t the Record.
The Lords do feveral Aéts as a diftinét Houfe,
as the Debating Bills, the Euquiring of Breaches
of Privilegesy and the Warrant in this Cafe be-
ing by the Lords Spivitnal and Temporal, cannot
be intended otherwile, but that it was dope by
them in their diftintt Capacity, and then the
Commitment being during the Plealure of the
King and the Houle of Peers, it is manifeft thac
the King is Principal, and his Pleafure ought 1o
be determined in this Court.

If the Lords fhould commit a great Minifter
of State, whole Advice is neceflary for the King
and the Realm, it cannot be imagined that the
King fhall be without remedy for his Subje,
but that he may have him Difcharged by his
Writ out of this Court,

This prefent Recefs is not ordinary Adjourn-
ment; for it is entred in the Journal that the
Parliament fhall not be affembled at the Day of
Adjournment, but Adjourned or Prorogued to
another Day, if the King do not fignify his
Plealure by Proclamation. |

Some other Exceptions were made to the

Return.

Rkkka 1. That
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1. 'That no Commitment is returned, but only
a Warrant to the Conftable to receive him.

2. The Return does not anfwer the Mandate
of the Writ; for that is to have the Body of
A. E. of §. and the Return of the Warrant is
for the Imprifonment of 4. Afbley E. ot §.

Serjeant Mayuard, argued to maintain the Re-
turny The Houfe of Lords is the Supreine Gourt of
she Realmsy tis trae this Court is fuperior to all
Courts of ordinary Furifdickiva. If this Commit
sent bad been by aiy Inferior Courty 1t conld not
have been maintained: But the Commitment is by a
Court that is not under the Controul of 1his Gourt
and that Conrt is in Law fitting at this time, and
therefore the expreffing the Comtempt particularly, is
a Matter that coutinues in the Deliberation of that
Conrt : °Tis true, this Court ought to defcrmine
what the Law is in every Cafe that comes before
them, . and in this Calc the Queftion is only whether
this Court can judze of ¢ Contempt comuntied i
Parligment during the fame Seffion of Parliament,
and difcharge one committed for fuch Contempt.
When a Queftion of Privilege arifeth in an Atlion
depending in this Court, the Court may defermiie
ity but mow the Qucftion is, MWhether the Lords
have Capacity to determine their own Privileges,
and whether this Court can contionl their Determi-
nation, and difcharge duering their Seffioir a Peer
corumitted for Contempt, The Fudges have often
demnanded what the Law isy and how a Statute
fhould be expounded of the Lords in Pavlizment, as
on the Statuie of Amendments, 40 Ld. 3. 34.
6.8. Co. 157. and 148, a fortiort.  The Couwrt
ought to dewmand theiv Opinioiy, whei a Dovht g-
rifeth oir an Ovder wade by the Houfe of Lords uo
fitting,

As to the Determination of the Lisprifommnent,
doubtlefs the Pleafure of the King 1s to be de-
termined in the fame Court where the Judgment
was given.

As to the Derermination of the Seffion, the
Opinion of Coke is good Law, and the Addition
of Proviloes in many Aéts is only In Majorens
cantelam.

Sir WVill, Foues, Att. Gen. To the fame Effelt,
a5 to the Uncertamnty of the Commitment, 1t is
to be confidered that this Cafe differs from all
other Cafes in two Circumfitances: 1. The Per-
fon which 15 committed 15 2 Member of the
Houfe by which he is commutted (X do not take
upon me to fay that the Cafe would be difterent
if the Perfon committed were nota Peer.) 2. The
Court that does commit is Superior to this Court,
and therefore if the Contempt had been particu-
larly thewn, of what Judgment {oever this Court
thould have been as to the Contempt, yet they
would not have difcharged the Earl, and there-
by take uponthem a Juri{diction over the Houle
of Peers.

The Fudges in no Age have taken upon them
the Judgment of what is Lex &' confuetudo Pai-
liamenti ; but here the Attempt is to engage the
Frdges to give thewr Opinion in a Matter where-
of they might have refufed to have given it, if
it had been demanded in Parliament. *Tis true,
ifa Writ be brought where Privilege is pleaded,
the Court ought to judge of it as an Incident to
the Suit whereof the Court was poffefs’d ; but
this will be no Warrant for this Coust to affume
a Judgment of an Original Matterarifing in Par-
llament, and that which is faid of the Judges
Power to expound Statutes, cannot be denied.,

But it 15 not applicable to this Cafe ; by the
fame Reafon that this Commitment is queltion’d,
cvery Commitment of the Houle of Commong
may be likewife queftion’d in this Court, It ig
objected, that there wouldbe a Failure of Juftice
if the Earl fhould not be difcharged 5 but the
contrary 1s true; for, ifhe be difcharged, there
would be a Failurc of Jultice for Offences in
Parliament, and theretore the Earl would be
difcharged from all Manner of Punithment for
his Offence, if he be difcharged (for he muft be
difcharged or remanded; for the Court cannort
Bail but where they have Jurifdiion of the
Matter) and fo deliver’d out of the Hands of
;:l}c Lords, who only have Power to puniih
him,

It is objected, that the Contempt is not faid
to be committed in the Houle of Peers, but it
may well be intended to be committed there ;
for it appears he is a Member of that Houtz,
and that the Contempt was againft the Houft ;
and befides, there are Contempts whereof they
have Cognizance, tho’ they arc committed out
of the Houfe. It is objected, that ’tis poflible
this Contempt was committed before the General
Pardon; bur furely fuch Injuftice fhall not be
fuppofed in the Supreme Court, and it may
well be fuppoled to be committed, during the
Seflion in which the Commitment to Prifon
was.

It would be great Difficulty for the Lords to
male their Commitments fo exact and particular,
when they are employ’d in the arduous Affairs of
the Realm; and 1t has been adjudged on a Re-
turn out of Chanceryy of a Commitment for a
Contempt againft a Decree, that it was good,
and yet the Decree was not fhown.

The Limitation of the Imprifonment is well,
for 1f the King or the Houfe determine their
Pleafure, he fhall be difcharged, for then *tis not
the Pleafure of both that he thould be detained,
and the Addition of thofe Words duiiig the Plea-
Jfurey is no more than was before implied by the
Law; for 1f thofe Words had been omitted,
yet the King might have pardon’d the Contemprt,
if he had but exprefs’d his Pleafure under the
Broad Seal. If a Judgment be given in this
Courty that onc fhall be Imprifon’d during the
King’s Pleafurc; his Pleafure ought to be deter-
mined ty Pardon, and not by any A¢t of this
Court, fothat the King would have no Prejudice
by the Imprifonment of a great Minifler, becaule
he could difcharge him by a Pardon. The dou-
ble Limitation 1s for the Benefic of the Prilo-
ner, who ought not to complain of the Duration
of his Imprifonment, fince he has neglected to
make Application for his Difcharge in an order-
Iy way.

confels by the Determination of the Seffion,
the Orders made the fame Scflion are difcharged,
but I fhall not afirm whether this prefent Order
will be difcharged or no, becaufe 1t is a Judg-
ment. But this is not the prefent Cafe, for the
Seflion continues notwithftanding the Royal Af-
fent given fo feveral Bills, according to the Opi-
nion of Ceke, and all the Judses. Hutton 61, G2.
Every Provifo in an A& of Parliament is not a
Determinartion of what was the Law before; for
they arc often added for the Satisfaction of thofe
that are 1gnorant of the Law,

Turnery Solicitor Gen, To the fame Effedt, in
the great Cale of Mr. Selden, g Car. 1.the War-

rant
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yant was for notable Contempt committed a-
gainit us and our Government, and ftirring up
Sedicion 3 and altho’ that be aimoft as general as
that in our Cafe, yet no Objection was made to
it for that Claufe in any of the Arguments, Rufp-
worth’s Collectionsy 18, and 19, 10 the Appendix.
But I agree that this Return could not have
been mamcained if it were out of an Inferiox
Court, but during the Seffion this Court can
take no Cognizance of the Matter, and the In-
convenience would be great it the Law were
raken otherwile 5 for this Court might judge
onc way, and the Houfe of Peers another :
which doubtlefs would not be for the Advan-
tage and Benehit pf the Subjet. For the avoid-
inz of this Mifchiel, it was agreed by the whole
Court in the Ca{e of Barnardifion and Somes, that
the Accord for the double Return could not be
brought in this Court until the Parliament had
determined the Right of Elettion, lelt there
ihould be 2 Difference between the Judgments of
the Courts.

When a Judgment of the Lords comes to this
Court, tho’ it be ot a Reverfal of a Judgment of
this Coutt, the Court is obliged to execute it
but their Ju'lgment was never examined or cor-
rected here.  In the Cale of the Lord Hollis, it
was 1cfolved that this Court had no Jurifdi&tion
of a Mifdemecanor committed in Parliament;
when the Parliament 1s determined, the Judges
arc the Expofitors of the Adts, and are intrufted
with the Lives, Libertes and Fortunes of the
Subjeét, and if the Seflton were determined, the
Earl might apply himfelf to this Court, for the
subjet thall not be without a Place where he
may refort for the Recovery of his Liberty, but
this Seflion 1s not determined : For the moft
part the Royal Affent is given the laft Day, as
faith Plowden, Partiidge’s Cafe ; yet the giving
the Royal Aflent does not make it the laft Day
of Parliament without a fubfequent Refolution
or Prerogative, and the Courrt judicially takes
notice of Prorogation and Adjournments of Par-
liament.  Cro, Fac. 111, Ford verfus Huntenr, and
by Confequence no Order is dilcontinued, but
remains as if the Parliament were actually Af-
fembled. Cro. Fac. 324. St Chi. [anden’s Cale,
{o that the Earl ought to apply himlelt to the
Lords, who are his proper Judges.

It ought to be obferved, That this Attempt
is Piie Lnpreffronisy and though Imprifonment
upon Contempt hath been frequent by the one
and the other Houle, ull now no Perfon ever
fought Inlargement herc: The Court was ob-
liged in Juftice to grant the Habeas Corpus, but
upon the whole Matter being difclofed, it ap-
pears upon the Return, that the Caunfe belongs
ad alivd examen 3 they ought to remand the
Party.

As to the Limitation of the Imprifonment
the King may determine his Pleafure by a Par-
don under the Great Seal of England, as in the
Cate of Reinger and Flagoffa, Plowden 20.

As to the Exception that no Commitment is
returned, the Conftable can only thew what con-
cerns himielf, which is the Warrant to him di-
rected 5 and the Writ does not require him to
return any thing clfe.

As to your Exception, that he is otherwife
named in the Commitment than 1n the Wit
The Writ requires to have the Body of 4, Earl

of §. Quocunque nowiine Cenfeatur in the Commit-
ment.

After this, my Lord 8haftsbury made a Speech;
the Subitance thereof followerh,

My Lords,
¢ E DID notintend to have fpoke one Word
¢ in this Bufinefs, but {fomething hath been
¢ objected and laid to my Charge by the King’s
¢ Counlel, Mr. Attorney and Mr. Soficitor, that
* enforceth me to fay fomething for your better
¢ Saustation. They have toid you tha my
¢ Counlel in their Arguments faid, That this
“ Court was greater than the Houle of Peers,

which 1 dave to appeal to your Lordihips and
the whole Court, that it was never {poken by
thf:m, I am {ure was not by any Dirctions of
mine,  What is done by my Counfel, and by
me, 15, That this is the moft proper Court to
refort unto, where the Liberty of the Subjelt
15 concerned. The Lords Houfe is the Supieme
¢ Houle of Judicature in the Kingdom ; but yet
¢ there 1s a JurifdiGion that the Lords Houle
¢ does not meddle with. The King’s Couniel
¢ hath mention’d, 1s 2 Wonder, Thar a Mem-
¢ ber of the Lords Houfe thould come hither 1o
¢ dimintth the Jurifdi€tion of the Lords. 1 ac-
« knowledge them to be Superior to this, or any
¢ other Court, to whom all Appeals and Writs
¢ of Error are brought; and yet there are Jurif-
¢ dictions that they do not challenge, and vhich
¢ are not natural to them, or proper for them.
¢ They claim not to meddle in Originai Caulcs,
¢ and fo I might mention in other things; and I
¢ do not think it a Kindnefs to any Power or Bo-
¢ dy of Men,to give them fuch Powers that are noc
¢ natural or proper to their Conflitution. I do
¢ not think it a Kindnefs to the Lords ro make
them ablolute and above the Law, for fo I hum-
bly conceive this muft do, if it be adjudged
that they by a general Warrant, or withour a-
ny particular Caufe afligned, do commit me, or
any other Man, to a perpetual and indefinite
Imprifonment : And, my Lords, I am not io
inconfiderable a Perfon, but what you do in
my Cafe, muft be Law for every Man in Eig~
Jaitd.

“ Mr. Attoruey is plealed to fay, T am a Mem-
ber of the Lords Houfe, and to lay weight on
the Word Member, It 1s very wrue, 1 am cne
of them, and no Man hath a greater Reve-
rence or Eftecem for the Lords, than mvy feli:
buty, my Lords, I hope my being a Pcer, or a
Member of either Houlfe, fhall not lofe my
being an Englifhman, or make me to have lefs
Title to Magina Chasta and the other Laws of
Euglifly Liberty,

‘ My Opinion is not with one of my Coun-
fel, who argued very learnedly, That the paf-
fing an Act by the King’s Royal Affent can
make a Seflions, becaule the ufual Provifo was
not in it. It was without any Inftruction of
mine to mention that Point.

¢ The King’s Counlel tells your Lordfhips of
the Laws and Cuftoms of Parliament; and it
this was {o, I fhould {ubmir: But this Cale
of mine is Prime Impreffionis, and 1s a new way,
¢ fuch as neither Mr. Atioruey nor Mr. Selicitor
¢ can fhew any Precedent of, and I have no other
¢ Remedy nor Place to apply to than the Way J
¢ take. Mr.
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¢ Mr. Aritorney confefleth-that the King’s Plea-
¢ fure may releale me without the Lords. If {o,
¢ this Court is Coram Rege. This Court is the
¢ proper Place to determine the King’s Pleafure.
¢ This Court will and ought to judge of an Alt
¢ of Parliament void, ifit beagainlt Magna Char-
¢ ta, much more may judge an Order of the
¢ Houfe, that is put in Execution to deprive any
¢ Subjeét of his Liberty. And if this Order of
¢ Commitment be a Judgment, as the King’s
¢ Counfe] affirms, then it is out of the Lords
¢ Hands, and properly before your Lordfhips,
¢ as much as the Aéts which were lately pafled,
which [ prefume you will not refule to judge
of, notwithftanding that the King’s Attorney-
General faith that this Parliament is {till in Be-
ing. Itake it fomcthing ill that Mr. Arterney
tells me I might have applied ellewhere.
¢ My Lords, I have not omitted what became
my Duty rowards the King; for befides the
Oath of Allegiance I took as a DPeer, or an
Englifbinan, there is fomething in my Breaft
that will never {uffer me to depart from the
Duty and Refpect that I owe him 5 but I am
here before him, he is always fuppofed to be
here prefent, and he alloweth his Subjects the
Law.
¢ My Lords, they fpeak much of the Cu-
{ftom of Parliament; but I do affirm to you,
there is no Cuftom of Parliament that cver
their Members were put out of their own
Power 3 and the Inconveniences of it will be

endlels.
¢ Mr. Artorirey was pleafed eafily to anfwer the

Objection of one of my Counfel 5 If a great
Minifter thould be fo committed, he hath the
Cure of a Pardon, a Prorogation, or a Diflolu-
tion : Butif the Cafe fhould be put, why for-
ty Members, or a greater Number, may not
as well be taken away without Remedy in any
of the King’s Courts, he will not fo eafily
anfwer ; and if in this Cale there can be no
Relief, no Man can forefee what will be here-
after.
¢ I defire your Lovdfhips well to confider what
Rule you make mm my Cafe, for it will be «
Precedent that n future Ages may concern c-
very Man in Eaglind,
¢ My Lords, Nr. Atiorucy {aith you muft ¢i-
¢ ther releafe or remand me; 1 differ from him
¢ inthat Opinion. [donotinfilt upona Releale:
¢ I have becn a Prifoner above five Months al-
“ ready, and come hither of Neceflity, having
¢ no other way to get my Liberty, and there-
« forc am very willing to tender your Lordfhips
¢ Bail, which arein or near the Court, good as
any arc in FEnglaud, either for their Quality
¢ or Eftate, and [ am ready to give any Sum or
¢ Number.
¢ My Lords, this Court being poflefs’d of this
¢ Bufinefs, I am now your Priloner.
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The Court deliver'd their Opinion Seriatinm.

Sit Tho. Fones, Juftice. Sucha Commitment
by an ordimary Court of Juftice, would have
been ill and uncertain; but the Caule is different
when it comes betore this High Court, to which
fo much Relpect has been paid by our Predece-

{ors, that they have deferred the Determination

of Doubts conceived on an A& of Parliament,
until they have received the Advice of the Lords -
and now, inftead thereof, it is demanded of us
to control the Judgment of all the Peers, given
on a Member of their own Houfe, and during
the Continuance of the fame Seflion. The Cafes
where the Courts of 27¢flminffer have taken Cog-
nizance of Privilege, differ from this Cafe : for
in thofe it was only an Incident to the Cafe be-
fore them, which was of their Cognizance; but
the direct Point of the Matter is now the Judg-
ment of the Lords.

The Courfe of all Courts ought to be confi-
der’d, for that is the Law of the Courr, Lasue’s
Cafe, 2 Reff. and it has not been affirmed, Thac
the Ufage of the Houfe of Lords has ufed to ex-
prefs the Matter more particularly on Commit-
ments for Contempts, and therefore I fhall rake
it to be according to the Courfe of Parliament.
4 fifi. 50. It is faid that the Judges are Aflittants
to the Lords, to inform them of Common Law ;
but they ought not to judge of any Law, Cu-
ftom, or Ulage of Parliiment.

The Objection as to the Continuance of the
Imprifonment, has received a plain Anlwer, for it
fhall be determined by the Pleafure of the King,
or of the Lords: and if it were otherwife, yet
the King could pardon the Contempt under the
Great Scal, or difcharge the Imprifonment under
the Privy-Seal.

1 fhall not fay what would be the Confequence
(as to this Imprifonment) if the Seflion were de-
termined %, for that is not the prefent Cafe: bus
as the Cale i1s, the Court can neither Bail nor
Difcharge the Earl.

Wild, Juftice. The Return, no doubt, is il-
legal s but the Queftion is of a Point of Jurif-
diction, Whether it may be examined here?
This Court can’t meddle with the Tranfaétions
of the moft High Court of Peers in Parliament
during the Seflion, which is not determined ;
and therefore the Certainty or Uncertainty of
the Return is not material, for it is not exami-
nable here: but if the Seffion had been determi-
ned, my Opinion would be, that he ought to be
di{charged.

Ratnsford, Chief Juftice. This Court has no
Jurifdiction of the Cauft, and therefore the Form
of the Return is not confiderable.  We oughe
not to extend our Jurifdi€ton beyond its due Li-
mits, and the Aétions of our Anceftors will not
warrant us in fuch an Atemprt,

The Confequence would be very mifchievous
1f this Court fhould deliver a Member of the
Houle of Peers and Commons who are commit-
ted, for thereby the Bufinefs of Parliament may
be retarded; for it may be the Commitment was
for evil Behaviour, or indecent Refletions on o~
ther Members, to the Difturbance of the Affairs
of Parliament.

The Commitment in this Cafc is not for fafe
Cuftody, but he is in Execution of the Judg-
ment given by the Lords for the Contempr;
and therefore 1f he fhould be Bailed, he would
be delivered out of Execution; for a Contempt
in facic Curie there is no other Judgment or Exc-
cutiop.

This Court has no Jurifdi€tion, and therefore

P 4his cwas the Cafe aftersvards of the Earl of Danby, N© 78;

he
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he ought to be remanded. I deliver no Opi-

nion whether it would be otherwife in._Cafc of
a Prarogation. “

Twifdeny, Juftice, was abfent, but he défired
Jufticc Fortes to declare that his Opinion was,

That the Party ought to be Remanded.

So the Earl was remanded to Prifon, and {taid
there ’till another Seflion of Parliament 3 when
his Application to an inferior Court was Vored
a Breach of Privilege by the Lords, for which
the Farl was to anfwer his Contempt at the Bar
of the Houle.

On the 22d of February he was accordingly
brought to the Bar, where he oftered to acknow-
ledge his afferting the Diflolution of the Parlia-

ment to be an unadvifed A&ion, and to Eeg their

Lordfhips Pardon for his Offence in bringing an
Haleas Corpus.

Upon which the Houfe proceeded to a fefo-
tatien, That the Lord Shaftshury thould make
his Submiffion and Acknowledgment i a Form
preferib’d by that Houfe 5 and accordingly a De-
claration was prepar’d for that purpole, The.
Lord Chancellor read the Words to him, and the
Lord Shaftsbary, knceling, repeated them at the
Bar, and then withdrew. So the Houfe or.cr-
ed the Lords with white Staves to acquaint his
Majefty, That they had received Satisfalion
from the Earl of S4aftsbury, in the Matter of
the Habeas Corpus, and the other Contempt, and

pray’d him to difcharge the Earl from his Con-
finement, which was done.
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LXXIL TheTrial of F amEs MiTcHELY, /1 Scotland, for
agttempling the Nurder of Dv. JaAmESs SHARP, Arch-

Lifhop of St. Andrews +, and Wounding the Bifbop of

Crkney, the 7th of january, 167% 29 Car. IL
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A %0, fhop of St, Audrews, I Fuly 1668,

S B Y

E“f:,..__-;j-?—*l; was committed 1674 Prifoner to the
SASNA=E Tolbooth at Edinburgh s Whercupon the
Lord Commifliencr and the Lords of the Privy-
Council appointed a Committee to examine him,
viz. Lord Lialithgow, Prefes (Prefident); Hattor,
"Vrealurer Deputey Dandonaldy Rofsy and Muriay,
Jufticiaries; Craigy, Colliugton, &c. When he was
brought before the Committee, he was purfua-
ded to make Acknowledgment of the FFalt; a

Relation whereof is thus given by himiclt.

Fo—a
L]

¢ My Indiétment I take up in thefe two Parti-
culars: Firff, As they term it Rebellion and
'I'veaton, anent which I anlwered to My Lord
Chancellsr in Committee, that it was no Re-

ellion, but a Duty which every one was bound
to have performed in joining with that Paiy,
and 1: In the Year 1456, My, Redert Lightoi
being then Primar in the College of Edinbisgh,
before our Laureation, tenderced to us the Narig-
el Covenant, and Solcans Leagie and Covenant s
upon mature Dehiberation, ! found notiing in
them, but a {hort Compend of the Moral Law,
only binding us to our Duty towards God and
towards BMen in thetr feveral Statiens s and I
finding, that our banithed King’s Interelt lay
wholly included theiein, and beth Coronation
and Allegiance Qathe, {F¢. and they being the
¢ Subftance of all Loyalty ; and my Lord, it was
¢ well known, that then many were taking the
¢ Jender, and forfvearing Coailes Stacrt, Parlia-
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ment and Houfe of Lords, I then Sublcribed
both, the doing of which Ady Lord Chancellor
would have ftood at no lefs Rate, if as well
known, than this my prefent adhering and pro-
fecuting the Ends thereof doth now ; and when
I was queftioned what then I called Rebellion,
I anfwered, it is in Ezia vil. 26. Aud whofoc-
ver will wot do the Law of God aud of the King,
{Jc. Bur being queftioned before the Commil-
fioncrand the Council thereanent, I anfwercd as
I faid to Ay Lord Chancelior before : In the Year
167G, Mr. Robert Lighton being then Primar
in the College of Edinburgh, before our Laure-
ation, he tendered to us the National and So-
lemn League and Covenant: He ftopt me, {ay-
ing, I'le wad ye are come here to give a Te-
ftimony : And then being demanged what [ cal-
led Rebellion, if it was not Rebellion to op-
pole his Majelty’s Iforces in the Face: To the
which I anfwered, wiz. My Lord Chaucellor,
¢ if it pleale your Grace, I humbly conceive they
“ {hould have been with us; meaning, that it was
* the Duty of thefe Forces to have joined with
¢ us, according to the National and Solemn
¢ League and Covenant 3 at which Anfwer I per=
¢ ccived him to ftorm : But, {aith he, I heard ye
¢ have been over Seas, with whom did ye con-
¢ verfe there? Anfwer, With my Merchant. Bur,
¢ faith he, With whoem in particular ? Anfwer,
¢ With one Yebu Aitclel, 2 Coufin of minc own,
¢ Saith he, [ have heard of lum, he is a Faltor
¢ in Rotterdaimy to which I conceded. Bur, f{aich
¢ he, did ye nat converle with Mr. Liviugffon,
¢ and {uch as he? to which I anfwered, I conver-
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" fed with all our banifhed Minifters, To which
* he replied, Banifhed Traitors; ye will fpeak
¢ Treafon at the Bar. Then he anfwered himfelf,
“ faying, But they would call the Shooting at
“ the Bithop an Heroick A&. To which I an-
* fwered, That I never told them any fuch thing.
" But where did you fec Fames Wallace laft ? An-
“ {wer, Towards the Borders of Germany, fome
¢ Years ago. But whar ailed you at my Lord
“ §t. Andrews? (pointing at him with his Finger)
¢ Anf{wer, My Lord Commiflioner, the grievous
¢ Qppreflion and horrid Blocd-fhed of my Bre-
¢ thren, and the eager Purfue after my own, as
¢ it appeareth this Day to your Grace, and to all
¢ his Majefty's honourable Privy-Council. After
¢ which he commanded to take me away, that
¢ they might fee what to do next with me.

¢ The Second is, the Shooting of the Shot
¢ intended againft the Bifhop of §/. Audrezs,
¢« whereby the Bifhop of Orkuey was hurt; to
¢ which I anfwered My Lord Chancellor in pri-
¢ vate, wiz. That | looked on him to be the
¢ main Inftigator of all the Oppreflion and Blooc-
¢ {hed of my Brethren that followed thereupon,
¢ and the continual purfuirg after my own; and,
¢ my Lord, as it was creditably reported to us
¢"(the Truth of which your Lord(hip knows bet-
¢ terthan we) that he kept up his Majefty’s Let-
¢ ter inhibiting any more Blood upon that Ac-
¢ count, until the laft Six were Execute: And I
¢ heing a Soldier, not having laid down Arms,
¢ but being {till upon my own Defence, and ha-
* ving no other End nor Quarrel at any Man
¢ (but according to my Apprehenfion of him)
¢ that as I hope in Sincerity, with fixing either
¢ my Senfe or Action upon the Covenant it {clt,
¢ as it may be under{tood by the many Thoufands
¢ of the Faithful, befides the Profecution of the
¢ Ends of the fame Covenant, which was, and In
¢ that Point the Overthrow of Prelates and Pre-
¢ lacy, and I being a declared Enemy to him on
* that Account, and he to me in like manner, So
¢ 1 never f~und my fcif obliged, cither by the
¢ Law of God, or Nature, to fet 2 Centry at his
¢ Door for his Safety, but as he was always to
¢ take his Advantage, as itappeareth, fo Tof him,
¢ to take any Opportunity offered, Morcover
¢ we being in no Terms of Capitularion, but on
¢ the contrairy I, by his Inftigation, being exclu-
¢ ded from all Grace and Favour, thought it my
¢ Duty to purfue him at all Occafions: Alfo, my
¢« Lord, Sir William Sharp making his Apology,
< anent his unhandfome and cheating way taken,
" he took me under the Pretence to have {poken
¢ with me about fome other Matters. I not
¢ knywing him until five or {ix of his Brothers
¢ and his Servants were laying faft hold on me,
¢ they being armed of purpofe, defired I would
¢ excufe him, feeing what he had done was up-
¢ on his Brother’s Account, which Excule I ea-
¢ {ily admitted, fecing that he thought himfcit
¢ ohliged to do what he did to me without Law or
¢« Qrder, in the behalf of his Brother; much more
¢ was I obliged to do what I did, in the bchalt
¢ of many Brethren, whofe Oppreffion was fo
¢ arcar, and whofe Blood he caufed to be {hed in
¢ fuch Abundance. Moereover, he perfifing in
¢ his bloody Murders, as witneffeth the wound-
¢ ing of Mr. Brace at his Taking, by his Emiffa-
¢ rics, fome few Days before thar fell out con-
¢ cerning himfelf, I was defirous, if by any means
* in taking'him away I could, to have put a Stop

-although, my Lord, Fortune have I none.

¢ to the then currant Perfecution. Thus far E
* have ¢ruly refumed what paffed. My Confef-
¢ fion was made upon Oarth and Promile made to
¢ me upon Life and Safety, and indeed the Pro-
¢ mife made to me by my Lord Chancellor was
 in thele Words; Upon wmy great Oath and Re-
¢ putationy if I be Chancellory 1 fhall fave your Life,
¢ and if ye will not confefs, the Council will take a-
 uother way to make it ont, which I took for the
¢ Boots, as I found afterwards.

After two Years Imprifonment, upon the
18th of Fan. 1676, he was unawares, at Six a
Clock of the Night (about the time of the in-
clofing of the Wards) called forth before the .
Commitree.

At his Appearance, the Lords Jufticiaries ob-
{curing themielves by putting their Hands upor
their Faces, and leaning upon their Elbows upon
the Table: My Lord Prefes fud, Sir, Ye are
brought here before the Committee, to fee if you
will adhere to your former Confeflion, or not.
To which he anfwered, My Lord, it is not un-
known to your Lordfhtp, and others here pre-
fenty that by the Council’s Order I was remitted
to the Lords Jutticiaries, before whom I received
an Inditement, at my Lord Advocat’s Inftance,
wherein [ was indited both of Life and Fortune,
To
which Indirement I anfwered at three feveral Dy-
cts, being deferted by my Lord Advocat. [ hums
bly conceive, that both by the Law of the Na-
tion, and the Praétice of the Houfe at that time,
I ought to have beun fer at Liberty, yet notwith-
ftanding I was, contrary both to Law, Juflice,
and Equity, returned to Prifon. And upon what
Account 1 am brought this Night before your
Lorathip, [ know not. To the which my Lord
Prefes anfwered, Ye are not accufed here, neither
upon Life nor Fortune, but to {ee whether you
will adhere to your former Confeflion. To
which it was anfwered, I am not convinced of
any Crime, thercfore I know not any fuch Con-
feflion as your Lordfhip alledges. To which my
Lord Treafurer Depute replyed, He is one of the
molt arrogant Rogues, Cheats, Liars, and what
not. To which he replyed, My Lord, if there
were fewer of fuch Perfons of whom your Lord-
thip have been {peaking, in the Nation, I would
not be {tanding this Night at your Bar: But my
Lord Advocat knows, that what hath been al-
ledged againft me, is not my Confeflion. To
which he replyed, Do you not remember thac
betore the Lord Commiflioner and the Council
ye fad fuch and fuch thing ? To which it was
replyed, That my Lord Commiflioner never en-
quired about any fuch thing ; only he faid, he
heard that I bad been abroad, and over Seas, and
enquived with whom [ did converfe there; to
which 1t was replyed, With my Merchant, my
Lord; But withk whom in particular? to which
I anfweved, With one Fobu Mitchel, a Coufin
of minc own; [ thar there wis no fuch Dilcourfe
before the Council.  But, fays my Lord Prefes,
we wiil make a fharper thing muke you to con-
fefs, To which it was replied by the Pannel, I
hope your Leordfhips are Chriflians and not Pa-
gans, To which the Treafurer Depuie added,
faying, Vhar the Pannd was no Chriflian, To
which the Paancl replyed, My Lord, you know
the old Proverb, Tuipz eff Ductori &5¢. And b he
was returned to Prifon for that Night,

Uron
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Upon the 22d Day, he being called before the
faid Committee who fate in the Town’s Coun-
cil-Houle, at which time my Lord Prefes faid to
him: Sir, ye are called here again to fee if ye
will adhere to your former Confeflion, (opening
a Paper to the Pannel, and alledged it to be fub-
fcribedby him.) To which it wasanfwered, My
Lord, I acknowledge no fuch Thing, Thenhe
replyed, Sir, ye fec what is upon the Table be-
fore you; [ fhall feeif that can caufe you do it.
To whichir was anlwered, By that Torture you
may caufe me blafpheme God, as Sanl did com-
pel the Saints; you may by that Torture caufe
me to {peak amifs of your Lordfhip; to call my
{o1f a Thief, a Murtherer, or Warlock, and what
not, and then pannel me upon it: But if ye fhall,
my Lords, put me to ity I here proteft before
Gad and your Lordfhip, that nothing extorted
rom me by Torture thall be made ufe of againft
me in Judgment, nor have any force againit me
in Law, or any other Perfon whom{oever; but
to be plain with your Lordthip, I am {o much 2
Chriftian, that whatever your Lordfhip fhall le-
gally prove againft me, if it be a Truth, T will
not deny it. But, my Lord, on the contrary, I
am fo much a Man, yea, and a Scots Man, thar
I ncver held my {clf obliged, either by the Law
of God or Nature, or by the Law of Nations,
to become my own Accufer. Then faid my
J.ord Depute Treafurer to the Preles, He hath the
Devil’s Logick, and fophifticats like him.  Ask
at him whether or not that be his Subfcription?
‘To which heanfwered, heacknowledged no fuch
thing. Yo which Hattoun anfwered, Bid him
fiy, Yea, or Not. Then my Lord Prefes {aid,
(pointing his Hand to the Boot) You fee whar is
before you, fayeither Yea, or Not. Heanfwered,
I fay Not; and fo he was returned to clofe Pri-
{fon as before.

Upon the z4th Day they folemnly affembled,
to wit, with their Robes in the Parliament-
Houfe, where the Lords of the Scffion f{ir, at
which time the Executioner was prefent with the
Boots, and the Pannel being brought as before
ro the Bar, the Lord Preles faid, You are now
brought here to fee it you will yet confefs before
you be put to Torture. But the Pannel know-
ing, according to the rate of the Spanifh Inqui-
fition, that always the more he confefled, either
concerning himfelf, or any other Perfon, the
more {everely the Torture would be made ufe of,
to make him contels more; therefore he an{wer-
ed after this manner: My Lord, 1 {hall ftudy
Brevity by fpeaking afew Words what I have to
{ay, to wit, That I have been now thefe two
full Years in Prifon, and more than one of them
in Bolts and Fetters, and upward of thirty Weeks
in clofe Prifon, fo that my Imprifonment hath
been more intolerable to me than the Pains of
many Deaths, if I had been capable thereof':
Yea, and it is well known, that within a (horter
Time in regard of my Imprifonment, {everal have
made away themfelves rather than endured the
Affli&tion of a Prifon; but, my Lord, an Obe-
dience to the exprels Commandment of God
hath made me to undergo all Hardfhips I have
hitherto met with, and to undergo this prefent
Torture, to wit, the Prelervation of my Life,
and the Lives of others, asfar asitis inmy Power,
and to keep off innocent Blood from your Lord-
fhip, and your Families and Relations, which by
fhedding of mine, doubtlefs you would bring
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upon your {elves, Pofterity, and Relations, Wrath
from the Lord, to the confuming thercef, until
there {hould be no Remnant nor Elcaping. And
now, my Lords, I do again proteft before God
and your Lordfhips, that whatever may be ex-
torted from me by Torture, may not be made
ufe of againft me, nor any other Perfon in Judg-
ment, nor have any force in Law. Andf{o, my
Lords, I have done: You may call the Men
whom you have appointed to your Work.  After
which they caufed the Macer to call upon the
Executioner, and two Officers appointed for that
effeCt, who tyed him in an armed Chair, and
brought the Boots, and enquired which of his
Legs they fhould take; but they, after {peaking
among(t themf{elves, commanded the Executioner
totake any of them, upon which he liid the left
Leg upon the Boot, but the Pannel lifred it ouc
again, faying, Secing ye Judges have not deter-
mined it, take the beft of the two, for I frecly
beftow itnthe Caufe; and laid hisright Legin-
to the Torture; after which the King’s Advo-
cate faid, 1 thall fpeak but one Word or two,
but notwithftanding continued his Difcourfe for
a confiderable time; fo when he had made an
end, the Pannel anfwered thus; My Lord Pre-

{es, the Advocat’s one Word or two hath multi-

plied to fo many, that my Memory cannot {erve
me, in the Condition wherein I am, to refume
them {o as to an{wer them in particular: But I
fhall an{wer to the Scope of his Difcourfe. Firlt,
W hereas he hath beenfpe king to the Sovereign-~
ty of the Magiftrat, I {hall {ay fomewhat morec
than he hath faid, to wir, that the Magiftrac
whom God hath appointed, is God's Depury,
and that both the Throne and the Judgment 1s
the Lord’s, while he judgeth for God, and ac-
cording to the Law of God, and that a great
part of his Office is to deliver the Opprefled out
of the Hand of the Oppreflor, and to fhed no
innecent Blood, according to the Commandment
of God to Zedekiah by the Prophet Feremiab,
Chap. xxii. 3. And, my Lords, Dilobedience
to his Commandment brought the Wrath of
God upon him, his Princes, and the whole Na-
tion of the Fews, Chap. xxxvil. Secondly, My
Lord Advocat hath been hinting at the Sinful-
nefs of Lying upon any Account: It is aniwer-
ed, my Lords, that not only Lying 1s finful, but
alfo a pernicious {peaking of the Truth is a hor-
rid Sin before God, while it tendeth to the fhed-
ding of innocent Blood, as witnefleth that of
Doeg, Pf.lii. compared with 1 Sam. xxii. 29.
But what my Loord Advocathath forged aguinit
me is falfe, fo that I am ftanding upon my for-
mer Ground, viz. the Prelcrvation of my Life
and the Lives of others, as far as it lies in my
Power, the which I am exprefly commanded to
do by the Lord of Hofts. After which, the
Clerk’s Servant being called by the Advocat, they
interrogate him of many Queftions, upward to
the Number of Yhirty, only to fee if they could
catch him in a Contradi&ion, or to fce if they
could find outany Perfon to witnefs againit him;
but he underftanding their Drift, anlwered as fol-
loweth: My Lords (not knowing that I {hail
efcape this Torture with my Life) therefore I
befeech you to remember what Soloinon {ays, He
awho fheweth no Mevcy, fhall bave Fudgent with-
out Mercy. And if there be any here prelent,
as I hope there are few or none, yet if there be
any fuch here, whofe Difpofition is fo cager in
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purfuing after innocent Blood, that nothing lels
than a full Draught will fatisfy them, I fay, let
fuch remember what is {poken, Rew. xix. f, 6.
Thou art vighteons, O Lordy which was, and ari,
and [halt-be, becaufethou baff judged thusy for they
bave fhed the Blood: of the Saints and Prophets, and
thon haft given thewr Blood to drinky for they ave
worthy, &c. And now, my Lords, 1 do frecly
from my Heart forgive you who are Judges fit-
ting upon the Bench, and the Men who are ap-
pointed to be about this Piece of horrid Work,
and alfo thele who are vitiating their Eyes be-
holding the fime. And I do intreat, that God
may ncver lay it to the Charge ot any of you,
as 1 beg that God may be plealed for his Son
Chrift’s fake to blot out my Sins and Iniquitics,
and never lay them to my Charge here nor here-
after,

Queft. Arveyou that Mr. Fames Mitchel who was
excepted out of the King’s Act ot Grace and Ifa-
vour, or not? ufw. Lnever committed any fuch
Crime deferving me to be excluded, but rather
to be included, proteted and defended. @, Know
you any more of that Name? 4. Yes, therc are
vwo within Aidlouthian 3 and what know I, but
there may be more elfewhere ? . When knew
you of the Riftng in Arms, Laio 16667 A. My
Lords, I knew of it when thereft of the Citizens
knew of it. @, When was that? 4. When
there came a Meflenger to the Council for that
effe®, and when Delzc/ and his Soldiers march-
ed our at the Well Port in order thereto.
9. Went not you out of the Town with Cap-
gain Jraot 7 A No. 9. Where did you meet
with Fames Hallace? 4. 1 did not know him
at that time. . Was you at «ir? or did you
ioin with the Rebels there, or any where elfe?
A. I never joined with any fuch, To which
my Lord Hartorir, Trealurer Depute, replied,
fayine, My Lord, he never acknowledges thele
Men to be Rebels. To which the Pannel ar-
fwered, My Lord. I thall in anfwer to what is
fpoken follow Ss/ven’s Advice, in that he fays,
at fome times even 2 Fool by holding his Peace,
will be reputed Wile.  Whether or not Hattoun
took it to be {poken of him, I cannot tell, but
there was nothing rcplicd thereto by any of
them. Q. Where was you at the time of Peit-
land? A. In Edigbuigh. @. Where was you
before it? 4. In Edinbargh. Q. Where was
you afterit? 4. In Edinburgh, 9, Where did
you lodge before that time? 4. In onc Girfell
IWhiteford’s.  @. Where did you {tay at that
time, and was you flill in the Town, or not?
A. My Lord Advocare, I do not know what
you mean by being {till in the Town, for you
may call 1t our of the Town, if I was at the
Wind=-mill, or at Leith. 9. ¥What, was you no
where further abroad, thanat fuch Places? 4. My
Memory cannot ferve me now, after ten Years
Space, to determine where I was; ncither do I
keep a Diurnal of times paft, nor is it my Duty
{oto do; ncither do I think any Man’s Memory
here prefent can ferve him for fo long a time:
But this I judge, that it is my Duty every Day
to be about my lawful Employment and Calling,
according as God hath commanded, and there-
with to reft fatisfied. @. What took you out
of the Town at that time? 4 I was making
my fclf ready to go over to Flandes. @, With
whom wentyou? .4 With one Fubn lorrefier,
an Offender, 9. How long was it aiter Pexs=

land before you went? 4. I cannot tell, 9. Can
younot give it a guels? 4. About a Month or
fix Weeks, 9. What was you doing all that
time? 4. [ was making my felf rcady, and
thereafter there cameacontrary Wind, 9, Who
was Merchant in theShip? 4. I enquired nor.
9. But went not the Merchant along with you?
4. No. 9. What was the Realon of thar?
A. It was the time of the Dreich War againit
the Euglifb, and at {uch times Merchants of Ships
do not hazard their Perfons with their Goods,
but commits their Affairs to Faltors abroad.
9. How long ftayed you there? 4. Abour
three Quarters of a Year, 9. Why flayed you
{o long there? 4. It was a Space before | was
ready to return, and thercafter the Report of
Peace came, which thereafter followed, and I
thought it better to wait alittle time than ha-
zard in War. 9. With whom came you home
agan? 4. With Dutchisein, who were dufier-
damers. Q. Was there no Scotfinsa with you 2
A. 1 have told you, my Lords, | came home
with Datchwmen. Q. Who was the Skipper of
the Ship? 4. I cannot remember, but he came
to Lime Kills for a Loadning of Coals from Sir
Fawes Hacket. 8., What Goods fetchr you
home? 4. I cannot now remember the Parti-
culars. 9. Wherc did you enter them? .4, I
made the beft {hift I could to fhun the Cuftom-
crs. Avwhich Sir /7 lliaw Paivas rileth to caule
call the Excife-men; to which the Pannel re-
plied, O Sir WFillizm, 1t was out of your time
and theirs, 9. Did you know Peniry 7 4. Ycs.
9, Is heliving? 4. No. 2. Did you know
Sir Fames Stirlin, and Mr. Rovert Fergufonr 2 Ave
they alive? 4. They are both dead, the one in
this Town, and the other in the Judies, being
called by the Zudian Merchants to be a Minifter
in one of their Plaatations, 9. Knew you i/~
liam Youngy and whole Tenanthe was? 4. Yes,
I both knew him, and that he was a Tenant of
Sit Fobn Gibfor’s. £, Bought you a Horle from
him at that time? . I never bought a Horfe
from him, @, From whom had you a Horfe,
when you went out of the Town? 4. There was
none n the City who had a Horle to lend for
Hire, who would have rcfufed me for my Mo-
ney. 9. But of whom had you a Horfe?
A. Where I could have none, I took me to my
Feet.

Which Examination being ended, the Execu-
tioner being commanded thereto, took down his
Leg from off a Cheft upon which it had been

lying the whole time in the Boot, and 1t being
{et upon the Ground, he began to thruft in the

Shafts, and drive the Wedge. And at every
Stroak they enquired, if I had any more to fay.
To which it wasan{wered, INo more, my Lords;
and thus it continued to the Number of Nine
Stroaks, upon the Head of the Wedgce, at the
end of which he fell by into a little Swarfe thro’
the Extremity of Pain, at which the Executio-
der cried out, Alws! my Lords, he is gone, he
is gone. ‘Then they commanded to leave off
the Torture, and rifing from their Seats went
away. After which he was returned to the 7o/-
boothy being carried by his Friends 1n the Chair
in which he was tied during the time of his Tor-
ture.

He {ti}l continued Prifoner inthe Zolbooth till
the 7th of Fun. 1678, whea they proceeded a-
gainft hira betore the Juftices, as follows:
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Curia Fufliciarie. S. D. N. Regis tenta in
Prectorio Burgt de Edenburgi, Septimo
die Menfis Januarii, 1678, Per hono-
rabiles vires Domings Archibaldum Prim-
rofe de Caringtoun Fufliciarium Gene-
ralem, Jacobum Fouclis de Colintoun,
Robertum Nairn de Strathurd, Joannem
Lockhart de Caftlehill, Davidem Bal-
four de Terret, & Thomam Murray e
Glendoick, Commzfionarios Fufticiarie
dicti 5. D. N. Regis.

Curia legittime afirmata.

Intsai’ Mi. James Mircuer, Prifoncr.

NDYTED and Accufed, forafmuch as be’

the Common-Law and Liaw of Nations, and
the Law of this Kingdom, Murder and the Af-
faulting and Attempting upon any Perfon or
Perfons be way of Forethought Fellonie {9 per
jufidias & induflrian, ot purpole and defign to
Kill, are moft atrocious and deteftable Crimes,
deftructive to and againft the Being of Humane
Society, and is {everly punifhable, but efpecially
when the {famen arc committed upon the Per-
fons of Counlellors and other Ofhcers who doe
reprefent Authoritie, and arve liable to the Mif-
takes and Malice of wicked Perlons for doing
their Duty, or when the famen arc commitred
upon the Perlons of Churchmen, Bifhops or
Mini{ters, who are of the Sacred Function; who
be the Laws of all Nations are priviledged and
{fccured, as much as can be, from the Malice
and facrilegious Attempts of wicked Perfons,
And particularly, it1s Statate be the fourth Act
of the fixteenth Parliament of King Fawmes the
Sixth, That whatfoever Perfon invades or per-
fues any of the Lords of Seflion, fecrer Council,
or any of his Majelty’s Officers, for doing of
his Majefty’s Service, fhall be punifhed with
Death. And be the feventh A€t of the firlk
Parliament of his Majelty’s Royal Father in
Anio 1633, intitalat, dwent the invading of Mi-
niffersy it 1s Starute that the fame fhall be ex-
tended to all Archbithops, Bifhops, and Mini-
fters whatfocver.  And be the fourth At of his
Majefty’s fecond Parliament, and fecond Sef-
fion of the fame, it is Stature, That what{o-
ever Perfons fhall be guilty of the Affaulting the
Lives of Minifters, that they fhall be punifhed
with the pain of Death and Confifcation of their
Moveables., And be the Lawsand Aéls of Par-
liament of this Kingdom, the Mutilation and
Difmembration of any of his Majcity’s Subjects,
be way of Forethought Felonie, is ane high and
capital Crime, and punifhable with the pain of
Dcath. Neverthelefs, it is of Veritie, That ye
having fhaken off all Fear of God and Conlci-
ence, Refpect and Regard to his Majefty’s Au-
theritie and Laws, and conceiving a deadly
Hatred and Malice againft a Reverend Father
in God, Femes Archbithop of St. dndrews (a
Perfon who had never known or {cen you, fo as
to take notice of you, and much lefs had gi-
ven you any Offence) without any Ground or
Quarrell, and upon Account only that he was
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advanced and promoted to be Archbifhop, and
to be of his Majefty’s Privie Council, and did
ferve God and his Majefty faithfullie in the
fards Stations and Offices; ‘you did dayly con-
trive, refolve and defign the Murder and Afla-
{ination of the faid AI’Chbiﬂ‘le : And in order
thereto, having provyded yourfelf with a pair
of long §cots Iron Piftols near Musket bore, you
did upon the Nynth Day of Fuly 1688, or ancor
other of the Days of thefaid Moneth, proceed
and take the Opportunity to execute and poe
about your horrid and cruel Defign, when the
faid Archbifhop in the Afternoon of the faid
Day did come down his own Stair, and was go-
ing to his Coach, being to go abroad upon his
Occafions with a Reverend Facher in God, 4~
drew Bifhop of Orkiey,  And youhaving a char-
ged Piftol with Powder and Ball, did moft cru-
ellic and fellonioufly Affaule the faids Bithops,
and did fire, difcharge, and fhot the faid Piftol
upon them, being within the faid Coach; and
God of his Goodnefs having preferved the Arch-
bithop whom you intended to Murder, you did
by the faid Shot grievouflie Wound the Bithop
of Orkney, to the great hazard and danger of his
Life ; fo thathaving for a long tyme, and with
great Pain, Torture, and expence of Blood,
languithed of the {aid Wound, being in a moft
dangerous Place in the joyning of the Hand and
Arm, where there is a Confluence of Nerves
and Fibres, he neverdid recover his Health to
that mcafure and vigour that he had, or mighc
have had 1f he had not gotten the faid Wound.
And he was mutilat and difmembred as to his
Arm and Hand, f{o that he could make no ufe of
the fame, but languithed thereof until he dyed.
And after you had attempted and committed
the faid Affafination and Villanie tenguam infidi-
ator €9 per indufiriam, and be way of Fore-
thought Fellonie, ye did goe away and efcape
throw the Mulitude and Throng that had ga-
thered upon the Noife of the {aid Shor, having
another charged and bended Piftol in your
Hands, of purpofe and defign to have killed any
Pcrfon who fhould have offered to take and ap-
prehend you. ‘T'he forefaid Atrempt and Villa-
nte being without any Parallel, the Circumftan-
ces being confidered, vz, That it was commit-
ted by one who profelfed to be of the Reformed
Religion, and who did pretend to be and ferve
asa Chaplain in{everallfamilies ; thatit was com-
mitted to the great Scandal and Difadvantage
of Chriftian Religion, and efpecially of the
Proteftant Reformed Religion, the Profeflors
and Preachers of the fame having fo much de-
clared againit, and be their Preaching and
Wrytting having expreft their Deteftation of
{uch Attemptsand Practices commitred by Per-
fons, and ouned by Wrytters of the Reman Pro-
feflion: And that it cannot be inftanced that
any of the Proteftant Religion was guilty of any
Attempt upon the Account of Religion: And
that the worlt of Men being athamed to com-
mit fuch Villanies; for covering of the fame,
and for their Security, doth take the Opportu-
nity of Darknefs and Solitude, in Corners and
{olitary Places; Your Malice was f{o implaca-
ble, that you was prodigal of your own Lyfe to
be Maiter of the Lyfe of the faid Archbifhop ;
and in the High Street of Edinburgh, and in the
Day-light, and 1 the face of the Sun, and be-
fore many Witnefles, near or at a little diftance
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from the faid Ceach, where you could not but
cxpet to be prefently fealed upon, you did de-
vore your felf and did adventure to commit the
{aid moft vilianous and wicked Attempt.  Yet
notwithftanding of all the {aids Aggravations
an Circumiiances of iorror and Remorfe, you
did continue in your tmplacable Malice, and
did converfe and keep Correipondence with Ro-
beit Caiion of Mocdregatty, and with —— Z/%ifh
of Coriiiey and ~——— &dac Cleland of Basfeop,
declared and excepted Rebels and Traitors;
had divers Mcerings with them, and upon Dil-
ceurle concerning the faid Attempr, cvery onc
of the fiids Perlons putting 1t upon onc another,
when it was put to vou, you fuid and uttered
thele or the hke Spoechics, Shame fall the miffe,
and that se fhonld inaie the Jore Lotter: And after
the tyme and Atcempt forfid in the Year 1668,
and fublequent Years, Moneths, and Days of
the faids refpective Years, and 1n ane or other
of them, your guity Conicience difquicting
and periting you, you did rove and go abroad
feveral tymes to Llflaid, Enslaid and Freland.
until Divine Juftice did drive and bring veu back
to this Kingdom, that Jultice might be faushed
and vindicat 1o lome meafure where you had
committed fo great Villanies,  After your Re-
turn you did proceed to thar height of Boldnefs
and Confidence, or rather Impudence, that you
did repair to and hvein Zatubureh, and was mar-
ricd tihcre with your Wyie, who is ver living,
by Mr. Jobu /elf3, whois a declared and ex-
cepted Traitory, and Forefault for his Acceflion
to the Rebeiiton 1666, And your Boldnes
was fo great in out-daring both God and
Authoritie, that for a long tyme ye have been
lodged and has kept a Shop near that Place
where the Archbithop doth and is in ufe to
lodge when he 1s in Edinbargh, until ac length
yc was difcovercd and apprehended, having up-
on you when you was taken the Gme Piftol
which ye (hot when ye committed the faid At-
tempt, which was | .und under your Coar charg-
cd with Powder and three Ball, of purpole to
attempt agiin and execute your bloodie Defign
againdt the faid Archbithop, at leaft againft any
Perlon who thould ofter to take you. Irom all
which Premiles, it is evident that ve are guilry
of the fnids atrocious Crymes of Murder and
Affafinar be way of forerhought Fellonie, and

1s a Percuffor & fiecarins, and of Mutilation, and:

of the other Crymes above-mention’d: And
thercfore the f{aids Pains ought to be inflicted
upon you as an¢ Murderer and Aflafinar, and as

guilty of the Crymes forfaids, in ane exemplarie
manncr to the Lerror of others.

Pe;fuer, Pro&ors in Defence.

Siv George Mac Kenzie of - Siv Gearge Lockbart,
Rofebangh, our Sove-

raign Lord’s Advo-  Mr. Yobn Eleis,
cate.

His Majelty’s Advocate produced ane War-
rand from his Majelty’s Privy Council for per-
fucing the {md M. Fames Mitchel, whereof the
Tenor tollows. Edinburgh, the fixth Day of De-
centber 1677, The Lords of his Majefly’s Privie
Council do hereby grant, order, and warrand to
Str George Mac Kenzie of Rofehaugh, his Majelty’s

Advocate, to ratfe and perfue a Criminal Pro-
cefs before the Lords Commiflioners of Jufticiary
againtt Mr. Yames Mitchel tor the Aflafination
attempted by him vpon the Archbifhop of Saint
Audrews and the Bithop of Orkiey.  Extrat be
me fic [abfcribitur, Al. Gibfone.

Maller Fohiz Eleis Advocate produced anc Aét
of his Majeity’s Privy Council impowering Sir
George Lockbart and him to appear for the Pan-
nals Defence, whercof the Tenor follows. Edin-
burgh the third Day of Fawuary, 1678, the
Lords of his Majefty’s Privic Council, having
confidered a Petition prefented in behalf of Mr.
Fawmes Mitchel Prifoner, reprelenting, that heis
upon Munday next to undergo a’t'rial before the
fuftices at the inflance of his Majelty’s Advo-
cate, as the alledeed Perfon who fhot a Piftol at
the Archbithop ot St. Audrcws : Yet no Advocat
will underiake to appear for him, without they
be {peciallic c:mmanded {o to do. And there-
fore fupplicating, that Sir Geeiee Lockbart and
Mr. ,wba Lleisy Advocates, may be ordered to
thit Eft-ct, the faids Lords do hereby order
and recomnzest the fud Siv George Lockbait and
Mr. fuia £ oappear and plewd for the Sup-
phicant betore Lo jultices,in the Caule abovemen-
ttened, upon lrizs.gs next, and other Dyets of
that Procelsy nd w1y ints Intimation to be made
hereot to the fwd 5.r Grorge Lockhart and M.
Fobn Lleisy and to the Petit.oner.  Extrad be
me, fic fubje: ibitiy, A). Gibfone.

His Mujeliy’s Advecate declares he paffes
from my Lord Jultice General as a Viitnes in
this Caufe,

Mr. fobn Elris, Advocate, as Pro&or for the
Pannal, dec-ares, that they {ultain my Loid jul-
tice General to be a fadge in this Coule not-
withitanding of his beinz cited as 2 Witnes both
by Perfuer and Defender,

Mr. Femes Mitchel Irannal denves the Ditey,
and any pretended Confeifion alledged emmitted
be him.

Mr. Foln Ei>és for the Pannal alledges, that he
cannot pats to the Knowledge of any Aflyfe:
And the Conclufion that the Pannal has com-
mitted Murder, cannot be inferred from the
Subfumption of the Lybell, becaufe be the Laws
of this Kingdom, the Civil Law, the common
Opinion of Dactors, the Law and general Cuf
tom of all Nations, Nudus conatus & affectus fine
effects, even in the moft attrocious Crymes, ex-
cept Treafon, Parricide, and other excepted
Crymes, is not punithible by Death. And ic
were agmnit all Reafon, f{eeing Punithments
ought to be proportional to the Crymes, that a
naked and fimple Defign of Murder fhould be
punithed as Murder that had taken Effe&. E?
i criiiinlias gravioribus &5 gravifimisy viz, Adul-
terinily Furtam, Sodomie, t9¢. the naked Defign
1s not punifhed pena ordinaria, evenby the Civil
Law.  And tho' Lex Corelia de ficcariis by ane
extraordinary ftrecch does declare fF quis cum telp
ambulaverit, yet it is but a Statutory Law, and
deregot to by the Law of Nations, and the {pc-
cial Laws of our Nartion, in {ua far as Murderin
our Law is defined to be, and has only place in
Literfetis per felloniam, and thefe who were killed
upon forethought Fellonie. (2d4s) In fua far
as the Lybell concludes him guilty of Aflafi-
nation, the fame.is no ways relevant, it being
both 2 Term and a Cryme unknown in out
Law. And be the Laws and A&s of Parliament
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of this Nation, the Subjecls of Seotlaud are to be
soverncd by the Laws of Scotland.  And tho’
the Cryme of Aflafination were a Point of Dit-
tay by our Law, as it is not; yet it is not, nor
cannot be pretended he was hired for thar Ef-
fece, nor 1s it lybelled.  (3470.) In fua far as the
Lybell concludes the Pain of Death for Mutila-
tion of the Bithop of Orkieys it is anfwered, that
the {ame is no ways relevanc.  And the faid
Conclufion cannot be inferréd from the Subfum-
prion, becaule the Act of Parliament does only
declare Demembrarionto be puaifhed as Shaug h-
ter. (2do.) The faid Adt declares Demembra-
iton to be only punithed as Slaughter when it
procecds wpon forcthouzh: belwrir ()
The faid Alt requires another Qualification,
eiz. That 1o be perfued be the Tarte: None
of ‘which can be fublumod uron in ihis Cale,
becaufe 1t is not lybelied that the Bithop was
difmembred, or hoa his Fand cut off, but
only had a Wound in the Hnd, Jadrhe Ly-
bell does cxpretslis beary Thar the Bithop of
Orkney ot the Shot in the Hand acciden-allie,
when the Delige was aghunit the Bifhop of Saing
Andiczzsy, and Lo was notupon forethoushe Fel-
Ionic as tehim And laftlic, the Bithup’sn»rell
of Kine does not concurr nor perfie, which is
a fpecial Requitice in the faid A& of Parliament.
Like as the tud At s cxoles, and 1n no Regifter
can 1t be made appear that any Perfon was capi-
tallic punithed for Ditmembration @ But upon
the contrary, many acculed and condermud 1
Arbitraric Puntthments.  So that the Lybell i;
no w,ys relevant as to that Articie, for the Kea-
fons forefaids 5 fpeciallie fecing Difmenihiazion
is not {o much here as lybetled or precended.
And whereas 1t 1s mfineat, thar the Hithep did
languith and die of the {uid Wound @ It is an-
{wered, that the Lybell is na ways relevane, he
conccived, beeanie it 18 nor iybelled that the
Wound was ex fag 2orerzlethatiormortal, And
ir is offercd to be proven, that the Bifhop did
live feveral Years thereafter, and go about his
ordinary [funfti.n as a Bithop, by Preaching,
fe. which is a fufficient Ground of Exf{culpu-
tion and Defence.

4f0. Tn fua far as the Lybell is founded upon
the ACt of Pariiament anent invading of Coun-
{cllors, it is aniveeied, That this prefent Cale
does not fall tnder the Compafls of the faid A&
of Parliament, becaule it 1s not lybelled thac
the Caufe of the pretended Invafionof the Arch-
bithop was upon the account he was in the Pro-
fccution of lns Majelly’s Service; but upon the
contrar it may appear {trange to any ratiomal
Man Qeuorfuz & cui boro he could have done
it

gfo. As to the Alts anent invading of Mini-
fters, they import no capital Punifhment, but
only Confifcation of Moveables.  And as to
which the faids Aéts ave opponed, and as to
the At 1670, It ts pofterior to the Fact lybelied.

In {ua far as the Lybell feems to be founded
on a Confefiion; and in {ua far as the Confefii-
on imay be made ufe of as a fole or conjunét
Probation, the Panral does objett againtt the
famen uvpon the Greunds and Reafons foilow-
mng.  Prima, If any fuch Confeflion was em-
mitted by the Pannal, which he has abfolutlie
denyed in Prefence of your Lordfhip (no ways
acknowledginz the Lybcll) no refpet can be
had therero: And it is not probatorie, becaufe
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the famen is extrajudicial €5 extra Bancans, in re-

‘gard 1t is not made in Prefence of the Aflyfe,

who arc Judges to the Probation, which is ex-
prefslie contrir to the go. Aé, 7. Parliament,
King Fames 6, which requires the hail Proba-
tion to be led in Prefence of the Affyfe and Par-
tie. And which Aét of Parliament was not on-
ly made for Secunitic of Pannals, as to a juft
and legal Procedure againft them; but alfo that
the Afiylers to whom the Truth of the Lives of
the Subjects of this Kingdom is committed, asto
the Point of Probation, mizht not proceed up-
on Fame and Heport, but upon a clear Proba-
tion before thain,  Forif thar weiz noi, the Af-
{yfe would be uliogether deprived to know how
the Conleflior was emmitted, if fpontancoudly
or ex conrflan:. : weol tvcpidatin oy o fre woirie. FAnd
the molt i 7 cver was luflained in s Cale,
wasy. that G - afiyle did find a lartie guiley up-
on a Ceniz.-on emmitted belove a Cawmn of
the Jufticziina fenced Court. A% the £3d pre-
rended Coosflion fhould be {uftain:d preba-
tive, as for the Realons above-ieprelented (the
cannal with all Subn.iiicn to vour Lordinips
humblv cor.ceaves) it cannot: Yer, ifany fuch
Confeflion was, itis nullbecaufe it was aliceze jpe
veinie & Lmmunitatis,  And for proving thercof,
the Pannal decs repear his Exculsation, wiich
he conceaves is relevant in Lawy and craves
the Witneflvs therein 1o be examined upon the
Contents thercof, {zds) The [wd Confeffion
'L:;cir-g emimitted cxira udiciziz (3 fre as
f:ad 15y ¢ i fe Balle, and cinnot be confirmed
cr vaudditat by the Teltirroniz of any Wimefies
whatfomever, And to evideace that the Pan-
ral’s Lyie was never intened to be taken upon
the laid prerended Contfeflion @ The fame (if a-
ny was) is opponcc; by which it evidenely ap-
pears that he was examined upon Qath, as to
the moil materi ] part of the Cryme, wiz, his
Cowmplices, which makes it more than evident,
that it being Mz anicris criminale {9 capitaley 1n
which Oaths cannot be raken by Law, renders
che Contefilon nuil and 1ivabiar, at lealt makes
it evident that the Ly bell has been reftricted ad
civiles effuéus.

-
fal o LE X B |
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My Levd Advocat infifts in the firf Place up-
on the fourth Aéc of the fixmicent Parliament,
Fammes 6. Dy wiuch wuds conctys attempting
and nvading, tho’ nothing follow, s found re=
levant to inlerr tae pain of Death. -But {o 1r1s
that the faid Mr. Faes Aivecool did attempr the
killing the Archbihop of Saint Audrews, a Privy
Counccellour; which Attempt devenit ad elinin
proxiziiny the {aid Mr. Fazes having done all
that was in his Power.  And 2s to the Quality
adjeCted in the Act, infinuating the Dctence,
that it muft be proven that it was for doing of
his Maiefty’s Sevvice; it is replyed, That this
Quualitie is inferred, and cannot, nor requires
not to be otherways proven, than by a prelu-

wed Inference.  Fer the Defign ot the Attemp-
ter being anc A& of the Mina and the Seeret of
the Heart, it cannot be otherways proven, but
fimplieby the atcempting a Secret Councellour,
or any of his Majelty’s Oflicers, againit whom
the Pannal could have no Quarrely but for doing
of his Duty, and therefore the Law {lill con-
cludes the fame, cxcepr the Pannal will offer
to condefcend upon another relevant IReafon,
wiz. any private Fead ; for if it were other-

o Way3,
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ways, the A& would be abfolutelie ufelefs, fince
any Perfon might attempt or killa Privie Coun-
{ellour, it being impofiible to prove what was
the Defigne.  And this A& was defigned meer-
ly to make all Attempts againft Privie Coun-
{cllors punifhable by Death; for otherwife it
could be no Fence nor Protettion for Privie
Counfellours, if it were onlic granted to them
under a Qualitie which were impoffible to be
proven. Nor canthis feem hard, fince the Sub-
jefts have only themfclves to blame, who at-
tempt againft the Lives of Privie Couniellours.
And it were very ridiculous to think, that if the
Brother of a Pannal fhould attempt to kill the
Judge or King’s Advocate immediatlie after a
Procefls, that it were neceffar to prove the De-
figne otherways than by the natural Contingen-
cie which obvioufly aryfes from the Qualite
and Circumitances of the Perpetration: Buat in
this Calc as Mr. Fames Mitchel is a Perlon who
can condefcend upon no private Offence be-
twixt the Archbifhop and him, they being ab-
folute Strangers to one ancther; o befides the
Prefumption of Law above-{pecified, 1t is offer-
ed v Fortification of the Act, Thar, Primo, the
faid Mr. Fames ownes himfelf to be of a Pro-
feffion who hates and execrates that Hyerar-
chie, and of which Sect the unhallowed Pen-
man of Nephtalie declares it lawful to Kill thole
of that Character. 24o. It is notour and of-
fered to be proven, that Mr. Yames himfelf de-
fended that it was lawful to kill fuch, and in-
deavoured by wrefted Plices of Scripture to de-
fend himlelf, and gain Profelytes thereby. And
if need were, as there is none, it is {pecificklie
and diftinétly offered to be proven, that he ac-
knowledged that the Realon why he fhot at
the Archbifhop, was, becaufe he thought him
a Perlecuter of the nefarious and execrable Re-
bels who appeared on Peutlaud-Hills: Nor can
Defigns nor Acts of the Mind be otherways pro-
ven than by fuch emmitted Dcclarations, Argu-
ments and Acknowledgmeats.  Likeas in the
whole Courle of our Law, the invading or at-
tempting any of that Sacred Function 1s {till de-
clared equivalent to Killing : And tho’ the laft
Aé& be pofterior, yet it is {fufficient to demen-
{trate and clear. And, 3tie. By the Common
Law conaius and indeavour is 7n criminibes atro-
cifimis punifhable by Death, wbi rens devemt ad
altum proximum &3 omuz quod iz fe erat fecity, which
is in it felf moft reafonable, fince the Atroci-
tic of the Cryme fhould put the fame even be-
yond ane Attempt. And there can be nothing
more juft than that the Extraordmarynefls of a
Cryme fhould have anc extraordinaric Allow-
ance. And Guilt attempted in atrocious
Crymes, fuch as facrilegious Affafination, is in
the Eyc of the Law as great and greater than
the f{tealing ane Horfe or Cowe, {pcciallie
where Securitie from the Effett preceeded trom
no Innocencic in the Committer, who did all
he could; But {rom the {pecial Providence of
God difappointing the Effe&t of a Caufe he fo
much hated. And Carpfovins requires only three
Qualifications to make Indeavour punithable by
Death : Primo, Quod eventum erat ad atum morts
proximum.  (2do.) Gued won fretit per Affafinem
quin confummaretny delictum. (3ti0.) Quod occiden-
dus fortuito cafu tantum LEvaferits all which con-
curr but too well here.  And that s emnibus cri-
mitnibus atrocifimis Gopatus is punifhable, is clear

Ex

from Gothofred. tit. de Conatn, from Covarivins in
C!ﬂ'?ﬁﬁ’?ﬂfﬂﬂ, Sfﬁ;}‘f{?ﬁﬂ', nun. 6. And PﬂrtiCUIﬂrliﬁ
in the Cryme of Affufination foriden: verbis, by
Matheus de Siccariisy num. 3. dffafinus tamen nibil
prodefle debet [olufque conatas mpf’!e punicndusy
areat Inflance whereot 1s given In a Decifion by
Gothefred in the Scnare ot Savey, where Death
was infliCted upon a Perfon who but ftruck with
aBatton. And whereas itis pretended that Affa-
fination is no Crym¢ in our Law, and that it is
only inferred where the defigne of Murdering
proceeds from the Committers taking Money :
It is anfwered, that this part of the Defence is
moft groundlefs : And our Nation would be
moye barbarous than thofe of Laplaid or the Zar-
tars, if thelying inwait with a conftant defigne
to Kill clandeftinely € per infidias any Perfon
who had never offended us, fhould not be raifed
to a higher Degree of Deteftation than ordinar
Murder. For, though the Law does not al-
ways punifh a meer Indeavour when defigned
againft fuch as have offended us, when Nature
pleads fome Excule from the greatnes of Paflion
and Refentment, or where the Partie killed
gave fome Occafion by doing the Wrong, or
where the fuddennefs of the Defign allowed no
tyme to confider or repent; yet where a Perfon
after mature Deliberation ryppens his own Vils
lanie, and rcfifts the Motions of Realon and the
In{pirations of God Almighty, by lying in wait
to kill a Perfon who never offended, the Law
thinks the Common Wealth can never be {ecu-
red as long as fuch a Viper 1s alive, who wants
nothing but Opportunitie to kill Mankind. one
by one. And the Specialitie of taking Money
is only demonflrative, and not reftriftive, fince
the Guilt in this, and {uch like Cafes, is greater
and more dangerous than that of taking Money.
IFor, he who takes Money will not kill but in
Darknes, and where he may efcape; but the
Sun, and the Crofs, and the Confluence of ull the
World, canunot lecure againft Marders, where
the Partic imagines that the Cryme deferves
Heaven, or at leaft where he thinks that rhefe
of Ius Perfuafion will rife tn a Tumult upon
the Strcets for his Defence. Likeas fince the
Law has iferred Death ob conatuin in the Crymes
ot Raptus robbric, €F¢c. much more fhauld it in-
ferr Death in this unparalleled and execrable
Cryme.

As to what is alledged againft the Aéts of in-
vading Minifters; i is anfwered, 1 hat the firit
Aét appoints that it fhall be punithed with all
Rigor. And the 7 Act, King Chasles 1. and
the laft A& is fuflicient, tho’ pofterior to the
Cryme, to declare what was the meaning of
that General of punithed with all Rigor.  And
fince our Law makes the Attempung of {uch a3
are deing his Majelty’s Service Capital, that
General cught to be extended to Death, fince
lefler Crymes and other Crymes are for the
fame Reafons which are appiicable to this, pu-
nithable by Death : Nov can there be any Ha-
zard 1n this, {ince there 1s a Law for the future.
And no Man fhall ever dye for fo great a
Cryme in our Nation.

Whereas it is alledved, that here the Pannal
did only confefs uponhopes of Lyfe: It is reply-
ed, that Primo, The Premife of Lyfe from a
Judge, who could not grant the fame, cannot
defend, efpeciallic where no threatning pre-
ceeded ; and where it is clear that what was con-

fett,
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feft was founded on other Prefumptions €5 -
diciz. INor Is this rclevant, except the Panpal
could offer to prove, Fisff, Threatning, to the
Fear whereot he yeelded 3 2ds. That he exprefs-
lic paltioned that this Confeflion thould not ope-
vate againit him, which is very clear from Bof-
usy tite De confeffis per torturam, Num. 12, where
e ftates the Cafe, and concludes, that a fponta-
ncous Confeflion, though Lyfe were promiled,
does not defend: Nor is the Guilt lefs, nor the
Trath lefs, that a Judge promife. And if this
weie fuflicient, cvery Judge might make him-
felf King, and grant Remiffions at his Pleafure.
And though this might weigh with the Judge
who promifled ; yet the Law confiders the Par-
tie contefling {till guiltie, and fo does never fe-
cure him. L guod potef coudeinnari tenent, Cinns
Cod. de tis qus ad Leclefiam effusiaut, Alciad. lege
de weroorain fignficatione 5 and Clarus himfelf fayes,
hat Ego fafpicor opiiionen Ceni effe WAL COinii-
i 2iiz 5 but giving his own Opinton rather as a
private Man than as a Lawyer, he fayes, Ego 14-
S20N ROH condemnareiar ad mortem nifi alils indiciis
Juziit gravatus, Ergo veas indiciis gravatuseft morte
plectidnsy which is moft juft and reaflonable,
For, though the Law be jealous where a meer
illic Innocent confefles to a Judge, who may
terrific him, or have ane Interelt in caufing him
coniels to liy the blime off Lis Friends, yet
where the Confefhion proceeded from a Perfon
iuipect by all the Warld, by a Perfon who pub-
lictly 1n ali Places fince has owned the Decd;
who fled upon that Account; who was taken
with unhwial Weapons, unfic for his Profeflion,
and the {pecifick Weapons which commirted the
Aremapr; who condefcended upon all the Cir-
cumftances, and declared that he gloricd in be-
ing a Martyr upon that Account : In being feen
run away immediatly upon doing of the Decd
with a Piftol n his Hand; in bcmg found out
m a thoufand Lies and Prevarications when he
was cxamined ; 1 having renewed his Confel
fion publictly: It were but to feorn the Law
and Maflacre Mankind, to think that 2 Con-
fefhon fo adminicualat thould not bind the Con-
feflor, who can alledge nothing of any Threat-
ning uled againdt him by the Judge to whom he
conieffed.  And Lawyers do in that Cafe conii-
daer the qualitic of the Judge as fevere, unjuft,
rigid or partial : but the Confeflion is alledged
to be made here upon Promife of Lyfe given by
my lLord Chancellor, whofe benign, gentle
Temper frees him from all Sufpition, And the
proponing of Exculpation acknowledges the
Dzed to be done by My. Fames Mitchel the Pan-
nal, againft which the Proteftation denying
the Lybeil cannot be fuftained, being Cousrariz
faftoy as is evident to any rational Man ; and
that the Pannal cannot either pretend alibi, nor
any other pretence of Error, for excufeing his
Retractation: fo his Majetty’s Advocate op-
pones his Confeflion, bearing no Qualificarion.
And though heis very fecure that the Exculpa-
flon cannot- be proven, yet fince it is notorly
known that he is the Committer, and that this
raay be a Preparative to other Pannals, againft
whom no Probation is ordinarlie had, but Cone-
tcllions elicite by Judges, with fair and gentle
Prowmifes, he mordicns adheres to the Relevancie.
Yor, as Boffius (ays, Et fi Fudex dixerit nibil mali
coeniet tibi vel etiam promittat ut liberabituy Majus
dien commais eff opini Confeffionens valere quia
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Jtdex etiain poterat itg fingere ad weritaten inve-
niendam.  And asthis is moft advantagious to the
Common Wealth and Mankind, fo there can
be no Hazard to a private Pannal, fince if he can
but aftru his own Innocencie, or the reafon
of his Error, by alledging thar he was alibiy or
that there was fevere Threatnings or Torture
uled, the fame will f4ll be allowed ro qualific
his Confeflion. But the general Prefumption

lies, that a Judge will not damn his own Soul,
ftain his Funtion, ruin his Fame, expofe him-

felf to the Terrors of God Almightie, by allu-
ring a Confeflion from a poor Innocent.

As to what is objefted againit the Confeflion
a5 extrajudicial and before ane incompetent
Judge: It is replyed, That Confeflions are of
all Probarions the moft infallible, fince Witnet-
fes may, but it cannot be prefumed a Man wiil
wrong himfelf: And the Rife of that Maxime,

.*

Thar extrajudicial Confeffions are not relevant,

was only 1o exclude Probation upon Confeffions

cmmitted where there was no Judge nor no de-

fign of Inquirie. But the Confeffor being loufe

and inconfiderate, and under no Reafon of Ad-

vertance, did at random own a Deced of which

they were moft innocent, either for Oftentation,

or to pleafe the Companie, or in Raillerie : Bue,

to fay thata Man fhould not be judged by what
be deliberatlic confefles, where he knows the
Defigne is to inquire into the Cryme, and thac
the Event muft be a Criminal Trial, is without
all IFoundation or Probability of Reafon: Nor
can Judges or Aflyfers be fo much convinced by
what Witnefles will {ay, who may have Malice,
or be brybed, or miftaken; as what proceeds
from a Man’s own Breaft deliberatlie and in cold
Blood, which in Effe¢t is oft tymes the Infpira-
tion and Influcnce of Almightie God, who to
fhow his Love to Juftice and Kindnefs to Min-
kind, draws even from the greateft of Malefac-
tors the cleareft Confeflions.  And fince Men do
not ule to bring Witnefles when they commic
Crymes, nor can the Nature of the Thing allow
Probation by Wrytt, to cut off Confeflions in
thefe Cafes were to make Crymes for ever pafs
unpunifhed, and to make Law, which is found-
ed upon Principles of Realon, and the good of
the Common Wealth, evanifh in meer T'erms of
Art and hard Words, contrar to the Defigne of
Lawyers and the folid Principles of fincere
‘Truth.

That this Confeflion is then Judicial is clear,
being taken by Authorite of the Privie Coun-
cil, the Supream Judicatorie of the Nation, and
where the Defign was to expifcate this Truth.
And the Pannal knew that he was upon a T'ri-
al tor his Life: Nor can the Incompetencic of
that Judicatorie be here alledged, fince 25 the
Scffion 13 a Judicatorie meerly Civil, fo the
Council is a Judicatorie above both, compre-
hending the Power of both. And being fo
far competent in the Cognition of Crymes, that
they take Precognitions in criminal Caufes ;
they modific and qualifie the Sentences of the
criminal Court; they determine intricate Ca-
{es remitted to them be the Juftices in Point
of Law. And the King, and the greateft part
of the Criminal Court being there; it were ab-
furd to think, that a Confeflion emitted before-
them {hould not prove. And if ina Precogni-
tion a Partie thould confefs, and {o the TTial
there ceafe, what could be more abfurd than to

think
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think that this Confefiion fhould not bind, efpe-
ciallie fecing Confeflions emitted before the
Lords of Seflion in Cafes of Improbation, and
Decreets following thercupon, are a fole, a final,
and plenaric Probation before the Juftice Court?
Likeas that Principle in Law, That Coufeffio co-
ram Fudice incompetente does not hold, is, where,
Fudex eft incompetens tam ad Inguifttionem quam ad
accttfaticnen, as, in forwn penitentie, fuchas Kirk
Seflions, or forum mere civile. Neither of which
can be faid in this Cafe where the Judge be-
fore whom the Confeflion was emitted 1s the
ordinary Judge of Inquifition, and Trial in Cri-
minal Caufes & Fudex non folum Furifdictionis pre-
ropabilis 3 but a Judge who originallie and gene-
rally examines all the Pannals ot Scotland.  1.1ke-
as this Confeflion was made in Prefence of his
Majelty’s Privie Council and the King’s Com-
miffioner, in whom all the Judicatorics of the
Kingdom doe eminentlie refide.  And who
might have {ent the Pannal to the Scaffold with-
outany Aflyfe, feeing iu confitentem auile (nat paiics
S rdscis.

Whatever favour may beallowed to Retracta-
tion of Confclhions faéts ex Tncontinestiy ubi poreft
docere de errorey yer what Reafon can there be
where a Pannal denies without fhewing of Proofs
of his Innocencie ? And therefore Boffius, 2it. de
Confeffisy, Num. 64. concludes, Eff etiam neceffari-
oz allegare ervorem caterum fi fimpliciter revocave-
vit Confeffus non eft andiendys, And Num. 7o.
he adds, Quia fateor quod quis non anditur fimplie
citer dicendo poft confeflionemn : Now eft vernm quod
confeffus fui, tamen fi pei fefles conflare poteff de
iniocentin magus attenditur veritas qaam confeffio.
Aund fince Minors in Law are oblieged doceie de
errore, when they revock, it were abfurd to
think that the Law would be fo ridiculous, that
a Man confefling before a grave Judicatorie
fhould have Libertie to retraét without thewing
any Reafon of his Retratation :  And the Guile
rather grows per inficiationewns, and by that impu-
dent Lye, thanisleffened by the Retraétation.

In the Cafe likeways where Debates are con-
cerning the Validity of a Confeflion, Lawyers
confider whether what was confeft was or can
be adminiculat by other collateral Probation,
Araumesta €5 indicia, and whether the Probation
be weii fimilisy whereas here this Confeffion is
adminiculat by many other Circumitances, {uch
as Perfons who faw him run away, by his own-
ing of the Principle fince, by his flecing, £5¢.
So that here neither can he inftruét why he re-
tracts, and the thing conlelt is adminiculare £ cir=
ceinfantiis & indiciis,  As to the Objetion
founded upon the A¢t of Parliament, that the
Probation muft be in Prefence of the Aflyfe:
It is replyed, that the whole Frame of that Act
is grofslie miftaken; for the Defign of that Aét
was to corret a barbarous Cuftom, whereby
Accufers were allowed to folift and to produce
to them fuch Wrytt and Witneffes as they plea-
{ed for Probation of the Cryme, to preclude the
Pannal of what he could fay againtt the {ame,
fince falle Papers might-be thrown in as Confel-
fions and Proofs: But that cannot reach in this
Cafe, where a Confeflion is produced before a
Pannal and his Prottors, and they heard to ob-
je€t againit the fame. Nor can it be urged
from this A& that no Paper can be relevant but
what is owned by the Pannal in Prefence of the
Aflyle ; for we daylic {ee that Letters produced

under the Pannal's Hand, though he fhould de-
ny his Subfcription, will be {uftained : And it
will be {ufficient to prove by Wienefles, that he
did fubfcryve, or by comparifon of Letters.
Likeas this A¢t of Parliament does not exclude
that Confeflions before the Lords of Seflion in
Matters of Falthood, and Decrees following
thereupon, may not probative before the Jul-
tices. Like as Confefhons taken before the Juf-
tices, tho’ no Aflyle be prefent, do withour all
Controverfiec and Debare prove the Cryme: Yet
neither can the Juftices condemn without ane
Aflyfe, nor does that At of Parliament mili-
tate more againft that Cafe than againft this.
And in the Cale of Finlay Mac Gibboi, a Conlel-
fion taken inthe Zo/booth without a fenced Courr,
and beforc one Judge, was found fufficient to
inferr the pain of Death both by the Council
and Juftices. And it is admired how it can be
thought that Prefumprions can be fuftained as
the Foundation of a criminal Sentence, as we
dayly fee; and that Witnefles which in effect
arc but prefumprive, and a Man’s own Confel-
fion emitted fertouflie and in cold Blood, fhould
not be f{ufficient. And as there could b: no-
thing more dangerous to the Common-wealth,
than that Crymes fhould be thus rendered un-
fearchable ; fo what Hazard can there be to the
People on the other hand, or the Pannal, when
they are made theirown Judges,  And to take off
all poffibilitie of Danger, it fhall be allowed to
them to prove krror, Force, Innocence, or Mif-
take. And this Probation has been in all Ages
and Nations fuftained as uncontraverted, as, Da-
wid ordained the Perfon who {aid he had killed
Sanl immediatlie to be excecute withour further
Inquiric, giving as the undoubted Reafon that
he had condemned himfcif out of his own
Mouth ; and which is regiftrare in Scriptare, to
{fecure the Image of God again{tthofe who would
deface it. Andif fuch Confeflions thould be fuf~
tained 1n any Cafe, much more in this, where
the Nature of the Cryme is atrocious, and the
manner of the Dilcovery extraordinarly difhculr.
And if cither Artrocitic or Difhcultie prevails
with Lawyers to remitt fomething of its ordi-
narie Rigor in exaéting clear Probation, as we
fec in criminibus excepsis G criminibus domefiicis,
much more where both thele concury oughta
Man’s own Confcflion to be admitted, And
whereas ordinarily Pannals are penitent Arit
when examined, the Horror of the Crymes foft-
ning their Hearts ; that their Confeflions then
{hould not prove, is very ftrange: And it were
impofhble and fruitlefs to expeét, that after they
arc imprifoned amongil a Company of other Ma-
lefadtors, and after they have a kind of Men to-
wards the Law to teach them the Art of Re-
tratation, and that their Confcience turns
Callus, and acquainted with the Idea of their
own Cryme, a {incere Confeflion may be then
cxpected from them.

My Lord Advocat declares, he does not infift
againlt the Pannal for converfing with Rebels at
this tyme, and upon the fhooting at a Bifhop
or Minifter before the late A& of Parliament,
Anno 1670, to inferre ane Arbitary Punithment :
And infifts upon Mutilation as Capital upon the
Act of Parliament anent Demembration, which
1s reddere membruminutile. And a Man is as moch
difmembred when he has ane ufelefs Hand, as if
he had no Hand ; and infifts upon the 28 A&

Parl,
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Parl. 3 Fames 4. wherein Slaughter and Muti-
lation upon forethought Fellonie are equiparate,
and the Pannal declared to be punithed by
Death in both thefe Cafes, but refers the Pu-
nithment of Mautilation to be qualified by the
Juftices, according to what fhall be found here
proven, and to what has been the Cuftome of
the Juftice Court formerlic in fuch Cales.

Siv George Lockhart duplyes, That the Lybell

is no ways relevant, as founded upon the fourth
A& 16. Parl. King 74, 6. And the Defence is
no ways cleided by the Alleadgances, contained
in the Reply. For, Primo, The Lords of Ju-
fticiarie would be plealed to take notice, that
there is no Specialitie in the Cafc of this Aét of
Purliament, as to Privie Counlfcllours; but that
it extends to all his Majetties Ofhcers, and con-
{cquently the meanit Officer being invaded in
the Terms and under the Qualification contain-
ed in the A& of Parliament, might plead the
Renefite thereof. And if the Lybell thould be
fuftained in general Terms without the exprels
Qualification in the Aét of Parliament, the fim-
ple At of Invafion of 2 Lyon Herauld, though
neither Death nor Wound followed on it, would
infarr the pain of Death ; but that no {uch thing
is the meaninz, nor can {ubfift with the Act of
Parltament, is fo clear and cvident, as it was
ninpoflible for the Witt of Man to exprels the
Qualification to be lybelled and pofitively pro-
ven in more plain and dire¢t Terms than is fett
down in the {aid Aé. In{uva far as the Aét of
Parliament requires be way of Provifion and
Coundition in the Statutory part thereof in thir
Termes ; it being verifyed and proven, that a-
ny of the faids Counfcllours, Seffioners, and Of-
cers, was purfued and invaded for doing of his
Highnefs Service, thall be punifhed to the Death.
And there is grear Reafon and Neceffitic for
this Qualification, becaufe the Act of Parlia-
ment intending contrary to the general Cuftom
of Nations, and of this Kingdom, in all other
Crymes that Conatus (5 attentatuim, Which 1s on-
*ly relevant in the Cryme of Trealon, fhould be
reputed Crimen confwmmatum in cafe of Invafion
of any of his Majefty’s Officers. "Fherefore the
Law requires this Qualification i Martter of
Fadk, That it be verified that the Perfon inva-
ded was doing his Majefty’s Service; in which
Cafe the Cryme had a refpet in the Conftru-
ction of Law, as done againft his Majefty’s
Authoritie, which he was then exccuting, And
this Qualification in Matrer of Fall, that it was
for doing of his Majelty’s Service, is not here fo
much as lybelled. And in the common Opinion
ot all Lawyers, as may appear by Fulius Clarus,
§ Affafinuimy, Num. 2. Ubt agitur de impounenda
peie alicujus Conflitutionis [pecialis vequivitny quod
concaivent ommes qualificationes de quibus in ipfa
Conflitutione.  And Queft. 85. Num. 9. he has
the fame Words, Ubi agitur ad smpovenda pana
alicajus [pecialis Confiitutionis opportet quod in eo
cofit verificentur omnes quaiitates in ipfa Conflitutione
expicflas, alias puena non committitur, {9 bhae (fays
he) eft dotring communiter ab omnibus recepta, and
moft efpeciallie when it 1s not ane intrinfick
Qualitie and Aggravation, but where it is 2 Qua-
lification required by Law it {elf as intrigans de-
Licti, and as Gomef. {ayes, it is alterativum pese,
and therefore it muft be totidem verbis lybelied
and pofirivly proven.

_V oL, IL

setturas @ It s duplyed, That the
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And as to that Pretence that it is prefumed
and inferred from the Circumitances, and the

Way and Manner of the committing of the
Falt it felf, and that Propofitum and Defign can-
not be otherways proven #if per indicias (5 con-
Qualification
required by the A& of Parliament is zot0 calo dif-
ferent from the Defign: For, if a Perfon did
invade any of his Majefty’s Officers in doing of
his Majefty’s Service, and would pretend thac
he had no Defign to invade, certainly the Pre-
tence were abfurd. And in thar Cale the De-
fign prefumitnr ex natura attentati: But the dil-
charging of his Majefty’s Service is not a De-
fign, but 2 Matter of Faé, which confifts in ane
extrinfick Action, and muft be proven,and may
and does often occur. As for Inftance, If a
Magiitrat fhould be invaded in the actual Exe-
cution of his Majefty’s Authoritie, or if the In-
vader fhould be fo tranfported with Rage, as
when he invades a Judge, to tell him, thar it was

becaufe he has unjuftlic decerned. Thefe and

the like Cafes are indeed the Terms of the A&
of Parliament. And there fimple Invafion, though
no Wounds followed, being diretlie levelled a-

gainft his Majefty’s Authority, Nudus conatus ¢
effedtus delinguendi reputatur pro effetin. And as

this 1s clear from the exprefs Words of the At
of Parliament, and which being iz materia cor-

refloria &9 criminale, 1s ftrictly to be interprer ;
{o it is unan({werable evidenced from the At of
Parl. K. Ch. 1. of blefled Memorie, by which it

is provyded, that the Invafion and Violence done

to Minifters is punifhable, conform ¢o the A& of
Parliament 1987, to which it relates, which is
Confi{cation of Moveables, and declares that the
fatd ACt is to be extended to Archbifhops and
Bifhops, from which the Pannal’s Proctors argue
thus, If by the pofterior A& of Parliament in

Anie 1633, the Invafion and Violence done to

Archbifhops and Bifhops is not punifhable with
the Pain of Death, but only ane Arbitrary Po-
nithment, how is it poflible that the 4 A& Parl.
16 ja. 6. thould inferr the pain of Death upon
the Invafion, as it is circumf{tantiat and lybclled,
wherein nothing is lybelled, but that the Arch-
bilhop was invaded, who was a Privie Counfel-
lour, and not the Qualification thac is required
by the A& of Parliament, that it was for doing
of his Majefty’s Service.

As to that Alleadgance, That the Pannal can-
not condefcend upon any private Ground of
Quarrel or other Reafon why he did invade the
Archbifhop: It is anfwered, if this Alleadgance
were fuftained, it were contrar to the A& of
Parliament lybelled upon, which does not re-
quirc the Pannal to prove, but fays that it muft
be tryed and verified, that the Invafion was for
doing of his Majefties Service; and fo his Maje-
{ties Advocate muft provethe famenbyaclear and
pofitive Probation, as a Point in Matter of Faé.

As to that Pretence thac the Pannal did glerie
that he had committed the Fact and Invafion
lybelled, and indeavoured to juftific the fame,
and per{wade others that it was lawful: It is
duplyed, That as the faids Qualifications are al-
together dilowned, {o they are no ways the Qua-
lifications in Matter of Falt required by the Aét
of Parliament, viz. That the Invafion and Vie-
lence was for doing of his Majeftics Service,
which is indifpenfibly required upon the Rea-
fons abovementioned, otherways the A& of
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Parliament thould have faid no more, But that
all Invafions of his Majefties Privie Counfellours,
or other Officers, fhould be punithed with the
pain of Death; whereas the Act of Parliament
thought it fit, neceffar and juft for all Mens Se-
curitie, that a {ingle Aét of Invafion of any of
his Majefties Officers, however it might be pu-
nithed pens arbitraria, yet fhould not import or
inferr the pain of Death.

In {ua far as the Dittay is founded upon the
Common Law, and that 1t 15 Afafinmum, 1n
which Conatus (3 atteutatuin bhebentur pro crimine
eonfunmmaro : It is anfwered, the Dittay is noways
relevant, becaufe it is not founded upon any
Law or Aét of Parliamant of this Kingdom.
And the Common Roman Law cannot be the
Foundation of criminal Dittays, whereby to
draw in Hazard the Lives of any of his Maje-
fties Subjects. Likeas there is clear, exprefs and
pofitive Alts of Parliament to the contrar, as
the 48 Aé of Parl. 3 Fa. At 79 Parl. 9 Fa. 4.
Declaring that the Laws of no other Realm are
to be regarded, efpeciallie whereupon to found
Criminal Indytments. And albeir by the Com-
mon Law Conatus in bomicidio efpeciallie where
it was bomicidism dolofusy, and defigned to be
committed proditoric €5 per infidias was punifhed
as crimen Confummatum ; yet all Lawyers agree,
as may appear by Falius Clarus, Quefl. 102.
Farm. Queft. 8o. and by the Authorities by
them creed, That by the general Cuftom of all
Nations, in omsi genere hoinicidii affeéius conatus €5
attentatum 1s not punifhable pena ordinaria delicti,
and {o cannot inferr a capital Punifhment or
pain of Death, as is concluded in this Indyt-
ment. As to that Pretence that the Cryme ly-
belled 1s the Cryme of Affafination, in which
Nudus conatus is fufficient, elpeciallic /i devenerit
ad allumn proximuin : 1t 1s anfwered, Primo, That
all Lawycrs agree 1n this, that ciimen Affafini is
only whege a Perfon does byre or conduce ano-
ther to commit the {ame iuterveniente pretio. And
for which Fulizs Clavusy, § Affafinium, where he
{o delcryves the Cryme. And Matheuas de Crimini-
bus docs {o dcfcryve the {ame, and does exprefs-
lie affert thac unlels Money or Reward inter-
veen, the Cryme of Affafination cannot be com-
mitted, where the Words are, Credideram tamen
aifi mevce corta €9 feclert propofita €S conflituta fue-
rit five in fpecie few corpore five in pectiia nuinerata
non poffe entiiz viders affafininum.  And there is no
Lawycr extant did ever otherways defcryve the
Cryme; ana there 1s great Reafon why Money
or Reward fhould be confidered in the Conftitu-
tion of this Cryme, becaufe the Law did confider
the Cryme with Refpedt to the Hazard ; and the
Hazavd lay where Perfons were hyred or con-
duced by Infidels giving Money or other Re-
ward to kill Chriftians. And albeit even in the
proper Ciyme of Affafination it felf in fome
paticular Nations, where the faid Cryme was
too {requenr, as in Jrafie, Conatus is punifhable:
Yet Falius Clarus in the fame §. and others does
mantaine, that by the general Cuftome of motft
Nations, in the precife Cryme of Aflafination,
Conatus fer atteataturs 1s not punifhable with the
Pan of Death. But the Pannal has no Reafon
to infift upon this ; the Matter of Faét lybelled
being no ways the Cryme of Affafination, but
only that which Lawyers call a Defigne to com-
mit Murder proditorie (3 per infidias.  In which
all agree, that by the Cuftom of all Nations
Gonatus faciends won reputatur pro facto.

As to that Point of the Ditfay founded upon
the Mutilation of the deccaft Bithop of Orkaey,
conform to the 28 A& Parl. 3 Fames 4. It
anfwered, that denying that the deceaft Bifhop
of Orkney was mutilate fo, albeit it could be
proven, it cannot inferr the pain of Death;
Firfty becaufe 1t is clear by the faid A& of Par-
llament, that it 1s not in the Cafe of Murilation,
but Demembration.  And it were a {trange (-
magination to think thatif a Partic were muti-
late, or loft a Finger, that the pam of Deatiy
could be inferred. And there is a great differ-
ence bertwixt Mutilation and Demembration:
Mutilation being onlic ane Inabilitie or Priva-
tion of the Ufe; whercas Demembration is the
intire Lofs ot the Member. And it is a Princi-
ple in Law, that Acts of Parliament, efpeciallie
in cafn criminale (3 capitale, cannot be extended
de cafu in cafum etiam ex vevitate vel pavilate yatip-
aisy and that Cortici verborum adberendum eff €
Cafus omiffus babetur pro emiffa. And here there
15 no Paritie of Reafon, both the Prejudice and
Deformitic being far greater in Demembration
than Mutulation.

And whereas 1t 1s pretended, That though
the Pannal’s Confeffion had been elicite fub f2e
impiitatis, that yet it is not fufficient whereuap-
on to liberate from capital Punithment, becaufe
a Judge cannot remitt a Cryme: And that Bof~
fins and otheis are clear, That notwithftand-
ing of any fuch Confeflion upon Promifc of Im-
punitie, yet a judge might and ought to con-
demn ad penain oidinariam dclittiy it 1s anfwered,
The Pretence docs not eleid the Defence, be-
caufe, {uppofing it fhould be proven that the
Confeflion was clicite fub fpe venie, and upon Af-
furance of Lyfe. Such a Confeflion fo elicite,
cannot be a Ground whereupon to violate the
Faith and Impunity given; and far lefs can fuch
a Confeflion (though any could be proven) be-
ing retracted be confidercd as a Confeflion: And
as to which Law and Lawyers are very clear and
pofitive. The Law is, Lex. 3. Cod. de Cuffode
reorniny and Lawyers, as may appear by Mathens
de Griminibus, Queft. 16. where his exprefs Words
are, Quernut an Confeflio prowiffa Lmpunitate (3
[pe wenice elicita [ufficiet ad condeinnanduin? Re-
fpondendumy, Now fufficcre, tamctfi eniw i Fudicis
potefiate non fit promittere impuaitatem adeoque ex
piromifione woir obligatury tamen dolo extorta eff, &
per banc frandem etiam Innocentes illagueari poffunt.
And Boffiusin that Title De Confeflis, after he has
ftated the Calfe, refolves it thus, Tutins tamen eff
ut dicamus vequivere perfeverantiam (5 eff ex mente
Dottorain (3 cum vatioie quin negari ion poteff auiis
talis Confeffio fit obuinbrata,” and fays, it were a-
gainft Humanitie it felf to condemn ad penaii 67~
dinariam deli€li in fuch a Cafe. And Falius Cla-
ssy cited be his Majefties Advocate, fayes, Ezo
noi condemnarem ad morteiz, and which 1s indeed
the conftant and irrefragable Opinion of ali
Lawyers, and Practice ot all Criminal Tribu-~
nals. And whereas 1t is -pretended, that Fufizs
Clarus {ubjoins thefe Words, Nif aliis indiciis fit
gravatus, and his Majefties Advocar condefcends
upon {everal Prefumptions: It is anfwercd, tha
if his Majefties Advocat will lay afide the Con-
fefhon, and adduce fuch a pretumptive Proba-
tion, whereupon the Pannal may be condemn-
ed, then he may plead the Benefite of that Qua-
hification : But the Prefumptions condefcended
upon any remete Conjectures, and no ways con-

cluding ;
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cluding 5 and the Pannal after the alleadged
committing of the Facty did return and live
peaceablic for feveral Years, and denys the Fact,
-ad cannot otherways be convict thercof. And
it any pretended Coqfcﬂion thould be _mgdc ufe
of, either per fey or 1n sa0dnin ﬂ{fﬁ!ﬁi’tfﬂk, it can-
ot be divided from the Qualitie under which 1t
was granted, which the Pannal offers to prove,
was upon exprefs Affurance. And whereas it 1s
pretcnded, rhat the granting of ane Aﬂ‘m_'ﬂncc
and [mpunitie is upon the Matter a Remiflion
wlhich no Inferior Judge can grant, but that nat-
withitanding he may and ought to condemn; it
i« anfwered, Piimo, it will appear by the Pro-
hation of what Charaéter and Qualitie the Gran-
rer of the Affurance was.

2ds, Lawyers do not confider whether a
Judge poteft veiniaiis concederey or remitt a Cryme:
Rut a Confeflion being elicize fus [pe wenisy 1s not
2 full and ablolute Confeflion, but a qualified,
-l cannot be made ufe of, and the Qualitic not
performed and made good. And it were a Pre-
judice to Publick Interett, and 2 way to preciude
the lngenuitie of all Confeflors, if notwichitand-
ing of the Interpofition of Pubiick Faith and
the granting of Affurances, and the eliciting of
Conteflions firb [pe venie, thele Confeflions mighe
be made ufe of, and the Qualitic and Condition
upon which it was emitted altogether neglelted,
which is downright inconfiftent with the Opi-
nion of Lawyers and the Praétices and Cultoms
of Criminal Judicatories.

As ro what is pretended, that though this
Confeflion be not emitted before the Lords of
Jufticiarie, yet 1t was not extrajudicial or revo-
cable, becaufe it was deliberatlie given, and be-
fore a Committee, who had Authoritie from
the Lords of his Majefties Privie Council : It is
anfwered, this Point is of extraordinarie [mpor-
rance and Conlequence, as to the Lives and
Fortunes of his Majefties Subjells, and as to the
L,ords of Juiticiaric and the Procedure of the
Inqueft, who arc Judges to the Probation; and
therefore it is reprefented in behalf of the Pan-
nal, That admitting any pretended Confeflion
fhould be produced, yet if it was not emmitted
before the Lords of Jufticiarie, it is not a judi-
cial, but anc extrajudicial Conleflion, {5 fiden
7om facity as to the Probation of the Cryme. As
to which, Piimo, There is an univer{al Concord
in the Opinion of all Lawyers, and in the Pra-
&ifeand Cuftoms of Criminal Judicatories, and
as to which the Lords of Jufticiare are delyred
to caft their Eye upon all who have wrytten up-
on this Pcint. And as Claras {ays, Non inveiies
diffentienteis in Mundos and 1t is ftrange that all
Lawyers and the Cultom of all Nations thould
have hallucinat in this Point. For which the
Pannal’s Protors cites Fulius Clarusy, Quefl. 51,
Farin. Queft.81. and many others.

2. Lawyers are likeways clear, that Confeffi-
ons emitted Corasn Fudice competente fed uon [edente
oie Tribunali is but ane extrajudicial Confeffion,
and much more where it is Coafeffo emiffa coran:
Fudice incompetente. And when the Quettion is,
who is to be repute Fudex incowmpetens; 1t is pofi-

tivelie refolved, That gmnis Fadex 1s tncompzteis -

who could not proceed ad Condemnandum, as to

the Cryme anent which the Confeflion 1s em-

mitted. And certainly though any Confeflion

were produced emmitted before a Commitree

of the Lords of Privie Councily they have no
Vou I,
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crintinal Jurifdition fo as to proceed ad toidein-
Aandum in crimive capitale ; that being clear by
Craig. dieg.S. that ex eorum Statutis sec periculun
vile, b:frfd:farfs aut oinnini fortunaruin fubive poffe.
And whereas it is urged that the Lords of Privit
Council have a mixed Jurifdi€tion, and may
proceed be way of Precognition & per wmodiums
Inguifitionisy, and may refolve doubtful Cafes and
qualific Sentences: It is anfwered, That it is
not denyed but the Lords of Privie Council
have and doe very well deferve that Jurifdi&tion;
but as to criminal Jurifdiction in capital Crymes,
it is only. competent to the Lords of Jufticiary:
And the Precognitions, or previous Inquifitions,
tend not ad Condemnationem, but only as to this,
whether to ftop or remit to the Lords of Jufti-
ciarte. And nothing is confidered as a judicial
Confeflion, but where there is formatus proceffisy
and wherea Parue is called coraiz Fudice competente,
and 1s fub iaftente periculo wite, and knows that
the infallible Import of his Confeflion is to that
very Effect for his Condemnation, none of which
can be pretended where the Confeflion is em-
micted coram Judice incompetente ad Condemnandum.

And whereas it 1s alleadged, That a Confel-
{ion in the Opinion of Lawyers cinnot be re-
tracted, unlefs the Party could docere de eivore, and
purge his Innocencie, and did it ex fncontineito :
It is anfwered, the Alleadgance is groundlefss
for though Confeflion were emmicted coram Fu-
dice comperente pro Tribunali, it might be retracted
ex tncontinenti if he were able docere de er-
ore : And there 1s no Lawyer ever required 1t 1n
other Terms. DBut where the Confeflion is em-
mitted coram Fudice incoinpetente fidewr nonn facit
quoad probationem delicli, and may be retralled ei-
ther ex incontinenti or ex intervallo, and without
fhowing of any Error or purging of Innocence,
{uch Confeflions in Law amount not to any Pro-
bation, no more than as Lawyers argue if the
Depofitions of Witneffes taken in awo Fudicio
would fidem facere exther in Cafu civile ant crimi=
aale in alio Fudicio. And certainly there is lcfs
Realon for Confeffions where Parties difown
the fame, and retracts them if emmitted ; and
much more here where the pretended Confel-
on was clicite fub fpe wenie, fo far was the Pannal
from thinking that the emmitting of this Con-
feflion was in order to Condemnation, fpeciallie
fecing it neither is, nor can be proven, that the
faid pretended Confeflion was {o much as judi-
ciallie given in face of Privie Council, where his
Grace the Duke of Lawderdale, being then his
Majefties Commiffioner, was prefent: And
though it were, the Pannal’s Proftors will not
debate the Import of his Grace’s Commifiion,
but remitts the fame to the Commiflion ic felf,
in Cafe it be offered to be proven, that the Con-
feflion was emmitted before him and the Lords
of Privie Council.

And whereas it is alleadged that the Act,
o Parl. King Fames 6. ordaining all Probation
to be led in Prefence of the Aflyle does not
concern the Cale, and is mifunderitood, feeing
here the Confeffion will be produced in Pre-
fence of the Affyfe: It is anfwered, The Al
of Parliament is clear to the contiar, and can
admit of iuch Interpretation, For albeit the
Narrative of the Aét of Parliament was onlie
canfs impulfiva, and the Statutoric Part of the
A& of Parliament s clear and pofitive, that all
Probation thould be adduced in prefence of the
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Aflyfe, who are Judges of the Probation. And
of all other Probation there is the greatelt Rea-
fon that the veric A& of Confeflion fhould be in
prefence of the Affyle, who are Judges to the
Probatien, and who are to proceed upon Oath,
and whole Confciences are to be fatisfied and
inftrufted as to the Way, Manner, Conditions
and Terms whereupon {uch Confeflions were
clicite ; all which arc concealed where there 1s
nothing produced to them but a Confeffion ta-
ken withont their Prefence, cfpecialiie lecing
the Paunal alleadges and offers to prove that
{everal Points of Faét and other Particulars,

were condefcended upon and declared, none of

which are mentioned in this pretended Confel-
fion; all which fhould have been infert, and
could not be divided, as being in Aiticalo con-
Hex .

And whereas it is pretended that Decreets
pronounced betore Lords of Seffion, is Probatio
probata; whereupon Aflyfers mayand ought to
condemn: It is anfwered, the Argument is 7z
materia difparata, and does not concern the Mat-
ter of Confeflion, and is only in the fpecial
Cafe of Falthood, and that upon a fpecial Rea-
{fon, becaufe the Inveftigation of Falfhood de-
pended upon a Tryall and Concourfe of many
and violent Prcfumptions, which may require
a long Tra¢t of Tyme and Examination of Par-
tics and Wienefles. It were impoflible that fuch
Tryalls could be adduced before ane Inquelt;
thefe depending feveral Years many tymes be-
fore the Seffion before they can be brought to
a clofe: And therciore Law and Cuftom in
that Cafe has {uftained « Decreet of the Lords
of Seflion as a Probution in Fudicio criminale;
but it is abfolutlic denyed that it would in any
other Cryme. And certainlie if the Cryme of
Theft were perfued civiilie before the Lords of
Seflion ad damuuin &9 intereffe, though the Theft
{hould be proven or confeft before the Lords of
Seflion, it would not fidem facere mn Fadicio cri-
minale, as is evident by the Authoritie of Law-
yers who agree, that aéfs probatoria in uno pro-
ceffu fidein non facit i alio: Nay, which is more,
atta prbatoria in wio proceffu fidem non facit in alio
sroceffie corans eodein Fudice.  And as to the In-
ftance of the Praétig; of Mac Nabby the Pannal
oppones the fame, wherein there were Depof:-
tions of Witnefles; and though many tymes in
the Adjournal-Bookes, the Cales of Confeflions
emitted has been obtruded, yet it cannot be in-
ftanced that ever the Lords of Jufticiarie did by
Interlequitor fuftaine the {fame as Probation; but
on the contrar it does appear in the Cale of
Firafer, inthe Year 1641, That Sir Themas Hope
being then his Majefty’s Advocate, declared,
that a Confeflion emitted before a Shirref De-
pute, who has a Criminal Juri{diction in {ome
Cafes in the Terms allowed by Law, and who
beyond all doubt is Judge competent per woduin
Inquifitionis; yet fo convinced was he, that it
was ane extrajudicial Confeflion, that he only
infifted therein 7z modum adminiculiy, and joyned
it with the other Probation mentioned in thac
Prattiqs which was per fe convincing and fuffici-
ent: As alfo fince his Mujefty’s happy Reftau-
ration in the Cale of one Robertfone, allthough
the Confeffion was emitted before one of the
Lords of Jufticiarie and his Majelty’s Advocate
for the tyme; yet he was fo convinced of the
Infuihiciencie of the fame, that after it was pro-

duced per modum probationis, he took up the fa-
men even in that State of the Procefs when the
Aflife was fworn.  And as to the Inflance of
Divinitie in Dawvid’s Pratice; 1t does not con-
cern the Point of Law, and cannot be made ap-
pear that the Partte rewralted his Confeflion;
and 1t is a Praffigy that etther unmiam or nibil
prebat.  Invelpelt whercof, {Je.

The Lords Commiflioners of Jufticiarie con-
tinue the advyfing of this Debate ull the Nynth
Day of this Inftant, at two a Clock in the Af-
ternoon ; and ordaines Affyfers and Witnefles to
attend ilk Perfon under the Pain of ane huns
dreth Merks.

The faid Day Fobn Grabame Poft-mafter, Pg-
trick Grahame his Brother, — Keith ot Ludgu-
hariey Maithew Colvili Writer in Edinburghy Alex-
exder Leving foune Enfigne to Capuin #ynrbame,
HWalter Kennoway Merchant in Edwbargh, Fames
Fletcher of New Cranffouny Fobn Aclhimontic En-
figne to the Caltle of Edinbaigh, being ofttymes
called to have compeared before the Lords Com-
miflioners of Jufticiarie this Day and Place in the
Hour of Caule to have paft upon Mr. Fames
Mitchel’s Aflyfe, as they who were lawfully ci-
ted to have made their Appearance for the Ef-
fect forfaid, lawfull tyme of Day bidden, and they
nor none of them enterand nor appeirand ; The
Lords Commiffioners of Jufticiarie therefore, be
the Mouth ot Gibert Mairy Macer of Court, de-
cerned and adjudged, the forenamed Perfons,
and 1lk ane of them, to be in ane Unlaw and
Amerciament of ane hundreth Merks Seats,
which was pronounced for Doom.

Curta Fufliciarie S. D. N, Regis tenta
in Pretorio Burgi de  Edenburai,
Nono die Menfis Januarii, 1678, Per
bonorabiles  wires Demings Archibal-
dum Primrofe d¢ Caringtoun Fr-
Sictarinm Generalem, Jacobum Fou-
clis de Colintoun, Robertum Nairn
de Strathurd, Joannem Lockhart
de Caftlehill, Davidem Balfour de
Ferret, & Thomam Murray de

Glendoick, Commifionarios Fuftici-
arie dicti S, D. N. Regis,

Curia legittime affirmata.

Intraw’ Mr. James MitcueL Prifoner.

NDYTED and Accufed for the Crymes

of Affafination, invading of Privy Coun-
{cllours, Minifters and others, #¢ in die prece-
dente.

Purluer, Prottors in Defence.

Sir George Mac Kenzicof  Sir George Lockhars.
Rofehanghy our Sove- Mr. Fobn Elis.
raign Lord’s Advo- Mr. Jobn Stewart.
cate,

., The Lords Commiffioners of Jufticiaric ha-
ving confidered the Dittay and Debate relating
thereto, find that Article of the Dittay founded
upon the fourth Act, 16 Parl. King Fames 6.

baring
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hearing thé Pannal’s i_nvﬁding by thooting and  drews, whei the Bifbop of Orkney wwas hurt ihe: -
fuiing of 2 Piftol at his Grace the Al:Cth{!lOp of by, in the Year 1668, and depones upoir Oath, that
St. Audrews, a Privic Counfellour, tor doing of #o liviug Cicature did perfwade bin to ity i was

his Majefty’s Seivice, relevantlic lybelled, his
Majelty’s Advocate proveing the Prefumption
in his Replye, @iz. That the Pannal faid that
Le did make the fame Attempt and Invafion be-
caufe of the Archbithop his perfecuting thole
chat were in the Rebellion at Pestland, or fome
Words to that purpole, relevant to inferr the
Vaine contained in the forfaid A&t of Parlia-
ment, and remitt the fame to the Knowledge of
ane Affyle.

And likewife find that part of the Dittzy a-
rent the invading of Bifhops and Minufters, re-
levant to inferr ane arbitrary Punithment, and
remitt the famen to the Knowledge of an Al
{yfe.
| And ficlike that Article of the Ditfay anent
the invading, wounding and mutilating of the
Bithop of Orkney, rclevant to inferr any arbitra-
rv Punifhment, and remitt the {amen to the
Knowledge of ane Aflyfe.

And allo having coafidered that part of the
Debate anent the Pannal’s Confeilion made and
emitted  before ane Committee appointed be
Authoritie of Council to recetve it, and there-
frer adhered to and renewed in Prelence of his
Majefty’s high Commiffioner and Lords of Pri.
vie Council conveened in Council, find it is Ju-

dicial and cannot be retracted.
And alfo having confidered the Debate and

Defence againft the faid Confeflion, @iz, That
the fame was emitied upon Promife or Affu-
rance of Impunitie of Lyfeand Limb, find the
famen relevant to fecure the Pannal as to Lyfe
and Limb, referving to the Commiflioners of
Juftictary to infli¢t fuch arbitrary Punifhment as
they thall chink fir, in cale the Defence fhall be
proven, and remites the famen to the Know-
ledge of ane Aflyfe.

A8 SIS 4

Gordon of Catrneborrowe.
David Buruety, Merchant in Edinbuigh.
Yaines Wood at the Colledge Port, Chan.
David Forfjthy Taylor.

Robert Campbel, Apothecary.

Captain dndrew Dick.

David Bruce, Gentleman.

Tohin Hay of Bar.

Thowmas Comlie, Vintner,

Mr. Adlexauder Achmontie, Enfigne.
Capt. Foom Beuning, Vintner.
Alexander Leving flone, Enfigne.

I illiain Steiinfon younger, Merchant.
Chailes Scot of Bonuietoun.

Peter IWifbart, Licutenant.

The Ay fc lawfullie fworn, no Objeétion in
the contrar.
His Majefty’s Advocate for Probation addu-

ced the Pannal's own Conleflion, with the Wit
nefles after deponing; of the whilk Confeflion,
the Tenor tollowcs.

Edinburgh, to ebruary 1674. [n Prefence of

the Lord Chancellor, Lord Regiflziy Lovd Advocate,
aid Thefanier Depute, Mr. James Mitchel, Pri-
foiicry being called, did freclic coafcfs bewas the Pei-
Jon who fhot the Piffol at the Archibifhop of 8t An-

é

upon the Knowledge of iz, Sic [ubleribitur,
James Mitchcl.
Rothes.
A. Primroft,
John Nisber.
Ch. Maitland.

Mafter J7illiam Paterfon, Advocate, purged
of partial Countel, and folemnly fworn, depon’s,
he met 2 Man with a Piftol in his Hand in
Black-frier IWynd, immediatlie after the Piftol
was {hot at the Archbithop, but knows not the
Par}qul, nor if he was the Perfonthat thot. Ard
this is the Truth, as he thall anfwer to God.

Hill. Patcifoiry A. Priweofey J. p.d.

Patrick Vaife, Keeper of the Tolbnith of Edin-
burgh, purged of parrial Couniel, and folemnly
{worn, depon’s, 'T'hata Day or two before or
after the Pannal was examined be the Council,
he confeft to the Deponent, that he fhot 2 Pi-
{tol at the Archbifhop of Saint udresws, and e-
icaped down bLlack-frier W ynd, and went up the
Cowe-gate and into Mr. Robert Tergufos’s Houle,
and patt on a Pirivick, and then came to the
Street and fearched for the Man that fhot the
Piftol. Being demanded it he heard Mr. Faimes
Mitchel juftify the Deeds; he depon’s, he re-
members it not,  Sic fubfcribitur,

P, Vanfe. 4. Primrofe, J. p.d.

Mr. Fobn Vanfé, Souta the Keeper of the 7o/-
buith, purged and fworn: Being interrogate, if
he heard the Pannal acknowledge the Deed of
fhooting at the Bifhop, or defend 1ty depon’s,
That being in Conference with the Pannal in
the Prifon-houfe, he inquired at him how he or
any Man could be acceflorie to fo 1mpious anc
A€, asto kill a Man in cold Blood who had not
wronged him; he faid it was not in cold Blood,
for the Blood of the Saints was reiking at the
Crofs of Edinburgh. Sic fubferibitar, |

Fobn Vanfey A. Primrofty J. p. d. Com.

Yobn Bithop of Galloway, being purged of
partial Counfel, fwvorn and examined, dcpon’s,
That the firft tyme he faw the Pannal wasin Sir
Willigm Sharp's outter Roume, where he faw a
Piftol, which was faid to be taken from him,
out of which (as he fuppofes) there were three
Balls taken; and that the Piftol was like to the
Piftol produced. Depon’s, that at that tyme
the Pannal did not confels any Guilt, but feems
ed to be in a great Confternation, and fell a
trembling. And that the Deponer hearing that
he had made a Confeflion, went to Prilon to
fpeak to him about it, who acknowledged to
the Deponent, that he had made Confeflion of
that Atrempt againft the Archbithop before the
Chancellor, and {ome others of the Council;
and that he had hopes of Lyfe, and defired the
Decponent to interceed for him.  And the De-
poner having asked him how he could do fuch
a Deed againtt ane innocent Man: He anfwer-
ed, that he thought him ane Enemy to the God-
lie, and that they could not be in Securitie fo
long as he was alive. And the Deponer having:
inquired of him if he was forry for it he did’
not {ay he was{orry for i, but if it werc to doe

agsin
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again he would not do it.  And this 1s the
Truth, as he thall anfwer to God. 8ic fadferi-
Gitur,

Fo. Gallovidieny, 4. Primrofe, J. p. d.

Doétor Chriflopher Irvin, purged of partial
Counfcl, and folemnly fworn, depon’s, that he
was the firft Chirurgeon that came to the Bi-
fhop of Orkuey after he receaved the Shot, and
that he did fee a Ball fall out ot his Sleeve, fo
that he knew that it was with a Shot, and that
the Bones were frattured, and that they cured
him fo as he was able to lift his Hand towards
his Head ; but there was {lill Scales coming out
of the Orifice of the Wound. Depon’s, the Bi-
fhop {aid he got the Wound when he was laying
his Hand upon the Archbithop’s Coach. Sic
[ubferibitar,

Irviny, A. Primrofe, J. p. d.

Fobn Foffie, Chirurgeon, purged, fworn and
examined, depon’s, ‘I'hat he was called to the
Bifhop of Orkuey’s Cure, and that he bad a
Wound betwixt the Wrelt and the Elbow,which
did caft out fvveral {mall Bones at the two {mall

Orifices; and that the Bifhop was not able to
lift his Hand towards his Head. Sic. fubfcribitur,

Joffiey A. Primrofe, J. p. d.

William Boithwick, Chirurgeon, purged of par-
tial Counfel, folemnly {worn and ¢xamined,
depon’s, conformis to fobi Joffie in all things.
Sic [ubfcribitur,

Will. Brothuwick.

Fobn Earle of Rothes, Lord High Chancellor
of Scotlaind, being fworn, and the Confeflion
under Malter Fames Mitehel's Hand being thown
to him, depon’s, he was prefent and faw Mr.
Fases Mitchel fubfcryve that Paper; and de-
pones that hc heard him make the Confeflion
contained thercin, and that he thereafter heard
him ratity the famc at the Council-Bar, in pre-
{ence of the King’s Commiflioner and Lords of
Privie Council fitting in Council, and that his
Lordfhip {ubfcryved the {aid Confeflion. De-
pones, That his Lordihip the Advocate, and
Thefaurer Depute, were appointed by the Pri-
vie Council to examine Mr, Fames Mitchel. And
being interrogate, if after they had removed
the Pannal to the Council-Chamber, whether
or not his Lordfhip did offer to the Pannal upon
his Confeffion to fecure his Lyfe in thefe Words,
Upon his Lordfhip’s Lyfe, Honour and Repu-
tatton: Depones, that he did not at all give any
Affurance to the Pannal for his Lyfe; and that
the Pannal never fought any fuch Affurance
from him: And his Lordfhip does not remem-
ber that there was any Warrand given be the
Council to his Lordthip for thar effeft; and if
there be any Expreflions in any Paper which
may feem to inferr any thing to the contrary,
his Lordfhip conceaves it has been infert upon
fome Miftake.  Sic fubferibituy,

Rothes, 4. Primyofe, J. p.d.

* Charles Maitland of Hatton, Lord Thefaurer
Depute, being {worn, and the Confeflion under
Mr. Fames Mitchel’s Hand being {hewen unto
his Lordfhip, depon’s he was prefent when M.
Fames Mitchel made that Confeflion, and his

Lordfhip firft heard him make it verballic, and
® See State Trials, Vol. VLI p. 430,

then he faw him fubfcryveit; and that bisLords
{hip fubfcryved it allo, and at that tyme there
was nothing fpoken o any Affurance: But when
the Pannal was asked by fome of the Committec,
upon what Account he commiticd that Fadt,
he feemed ar firft unwilling to anfwer, but there-
afrer {uid, it was becaufe the Archbithop is ane
Encmie to the good People or Gadlie People in
the Weft. Depon’s, that within few Days therc-
aiter, at a Meeting of the Council, where the
Duke Lauderdale then his Majgefty’s Commif-
fioner was prefent, the Pannal being brought to
the Bar, and the Confcflion produced being
fhewen to him, he acknowledged the fame to
be his Hand Wrytt; adhered unto and renewed
the {ame in prefence of his Majelty’s Commif-
fioner and Council: And depones that he did
not hear the Pannal either feek Aflurance of his
Lyte, or any other Perlon ofter the fame to him.
Sic fubferibitur,

Ch. MMaitlaid, A. Primrofey J. p.d.

Fobu Duke of Lauderdale, being fworn, depon’s,
That his Grace was prefent, as the King’s Com-
miflioner in Council, when Mr. Tawuies Mitchel,
was brought to the Bar. Depon’s his Grace faw
the Pannal’s former Confeflion made at the
Committce of Courncil thewen to hiny, and he
acknowledged it to be his Confcflion, and that
he did adhere thereto and renew the famen 1n
prefence of his Grace and the Council,  His
Grace heard no Affurance givea to him, and
that his Grace did rot gtve him any Affurance,
nor gave Commiflion to any others to give him
any Affurance, and could not do it, having no
pariicular Warrand from his Majelty lor that
cffet.  8ic fubfivibitur,

Landiidale, 4. Priwmrofe, J. p. d.

James Archbithop of Saint Auciews, being
{worn, depon’s, That thai Day that the Pannal
did fire a Piftel at his Grace, he had a View of
him pafling rom the Coach and crofling the
Streer, which bhad fuch Impreflion vpon his
Grace, that upon the firft fight he faw of him
after be was taken, he knew hum to be the Per-
{on who fhot the Shot, Depon’s, his Grace faw
him at the Council-Bar 1 prefence of his Mai-
jefty’s Commuiflioner and the Council acknow-
ledge his Confeflion made before the Commit-
tee, ard heard him adhcre thereto and renew
the famen; and that there was no Aflurance of
Lyte given him, nor any fought be him there.
Depon’s, that his Grace himfelf did never give
him any Affurance, nor gave Warrand to any
others to do it; only he promifed at his firft
taking, that if he would freelic confefs the Fault,
and exprefs his Repentance for the fame at thac
tyme, withcut farder troubling Judicatories
therein, his Grace would ufe his beft Indeavour
to favour him, or elfe leave him to Juftice : But
that he either gave him Affurance, or gave War-
rand to any to give it, it is a falleand malicious
Calumny ; and that his Grace made no Promife
to Nicoll Somerwel other than that it was beft to
make a free Confeflion. And this isthe Truth,
as he thall anfver to God.  Sic fubferibitur,

St. dudrewsy A. Primrofey J. p. d. Com.
“The Pannal, Mr. Fames Mitchel, after {wear-

inz ot the Aflyfe, produced ane Copic of ane
pretended At of Councily and craved that the

Regifter
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coutaining ‘the faid A&

Regifter of Council
And after the Examina-

might be produced.

rion and Depofitions of the Witnefles upon the °

Dittay and Exculpation, the Pannal and his
Protors farder urged, that the Regifter of Coun-
cil might be produced. Seeing the Pannal pro-
duced anc Inftrument againlt Mr. Thomas Hay,
one of the Clerks of Council, for giving ane
tixeract thereof ;s and the Pannal and his Pro-
&ors alledged, that the Regifter of Council
containing the faid A&t was produced in Court
the Day before, and that the faid Act was read
be feveral Members of Court; and being once
prnduccd, and ane Inftrument taken againft onc
of the Clerks of Council, who with the other
Clerk were cited as Witnefles be bis Majelty’s
Advocate, the Clerks ought to be ordained
either to give ane Extract or produce the Regi-

fter containing the forfaid Act: and the Paonal -

and his Proétors defyre to be heard in Wryte
upon the {aid Act of Council.

His Majefty’s Advocate an{wers, That he
was not obleidged to produce & Regifter for
the Pannal; and it any fuch pretended At was,
he thould have ufed a Diligence and cited the
Clerks of Council for producing of the Regi-
fters, or giving ane Extratt; which the Pannal
not having done, he cannot be allowed a Dili-
gence in this State of the Procefs. And if any
fuch A& of Council was, itwas unwarrantable
and could not be made ufe of, after the Lord
Chancellor, the Duke of Landerdale, the Lord
Thefaurer Depute, and other Lords of Council
had deponed that there was no fuch Aflurance
given, as is cither pretended by the Exculpa-
tion, or infinuate by the pretended A& of
Council. And be the Copie produced it “is e-
vident, That the Defigne thereof is to 1ake
from the Pannal any pretended Ifavour he
pleads; and if the Aé be founded one, it can-
not .be divided; f{o that ane meer Narrvative
muft prove, and the Sratutorie Words thould
not prove; elpeciallic {ecing there is nothing
more notour and ordinary, than for the Coun-
cil not to confider a Narrative if the Statutory
Words be Right.  And as the Pannal pretends
that his Confeflion cannot be divided from the
Aflurance given, buc that it muft be taken with
the Qualitic; {o much lefs muflt this At be
divided. And the pretended Act1s long po-
ftcrior to the Pannal’s Confeflion, and even po-
fterior to a former Dyct in the Juftice Court
appointed for the Pannals Trial for the faid
Cryme. And farder, no fuch Affurance could
have been granted, fecing none but his Majelty
can grant Remiflions.

The Pannal and his Proctors defyred the Co-
pic produced to be read.

His Majefty’s Advocate confents to the Read-
ing of the pretended Copi: of the Act of Coun-
cil, and which being publitlic rcad, is of the
Tenor following,

Edinburgh, 12 March, 1674.
¢ HE Lord Commiflioner his Grace, and
¢ the Lords of his Majefty’s Privic Coun-
¢ cil having appointed 2 Comnmniittee of" Coun-
“ cil to examine Mr. Fames Mitchel, Prifoner in
¢ the Tolbnith of Edinburgh; thefaid Mr. Fames
¢ being brought before the faid Committee, did
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make a free and voluntarie Confeffion of his
* Acceflion to the Rebellion, and rifing in Arms
A the Welt; and that after he had Notice of
‘ fhﬂ ﬁsz, he went from Edinburgh with Col-
) oncl /7allace and others, and joyned with the
‘ Rebels there, and from thence came along,

and was with them until the Night before
* the Fight at Pentland-bills 3 and thar at the
¢ D_E:fyrc of Captain Auot, he came then o £-
¢ dinbergh to {peak to fome Perfons there con-
‘ cerning them. And being examined upon
¢ the Attempt made upon the Perfon of the
¢ Archbithop of St. Audreys, and who fhot the
© Pifto] at the faid Archbithop, when the Bi-
“‘thop ot Orkuey was hurt in the Moneth of =
¢ 1y 1663, he did declare that at tha: tyme, and
¢ the Day thar the faid Attempt was made he
* was in the Town of Edindurgh; and that he

had bought the Piftol, which was abous him,
charged with three Balls when he was appre-
hended, about that tyme when the Bithop
was fhot, from Alexander Logan, Daper-maker
n Leithwynd : But refufed that he was the Per-
fon that madc the faid Attempe, until having
retived a pace with one of the faid Commit-
tee, he did confels upon his Knees that he
was the Perfon, upon Affurance given him by
one of the Committee, as to his Lyfe. who
¢ had Warrand from the Lord Commiflioner
¢ and the Council to grant the fame, And did
¢ thereafter confefs freelie, before all the Lords
that was upon the faid Committee, That he
¢ fhot the forfaid Piftol at the faid Archbithop,
¢ and did fubfcryve his Confeflion in Prelence
¢ of the fnid Committee, which is alfo fubfcry-
¢ ved by them. And thereafter the fmid Mr.
¢ Fames in prelence of the Commiffioner his
¢ Grace and Council, did renew and adhere
¢ to the faid Confeflion, both asto the Acceflion
¢ to the Rebellion and the Attempt torfaids
¢ and acknowledged he made the faid Attempe
¢ becaufe ke thought that the fuid Archbithop
¢ had ane Hand in troubling and perfecuting
¢ thefe that were in the Rebellion.  And never-
¢ thelels, being brought before the Lords Com-
¢ miflioners of the Jufticiarie, and asked-if he
¢ did own the Confeflion forfaid, he did alt~ge-
¢ ther refule to anfwer and adhere to his faids
< Confeflions, notwithftanding he was rold by
¢ the Lords Commuffioners of Jufticiarie and his
¢ Majefty’s Advocate, that if he would adhere
¢ to his faids Confeflions, he fhould have the
¢ Benefite of the faid Aflurance; and if other-
¢ ways, that he fhould lofc the fame. There-
¢ fore the Lord Commifhoner his Grace, and
4
t
4
4
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4
¢
¢
4
4
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c
¢
4
¢
¢
:

the Lords of his Majelty’s Privie Council, do
declare, That they arc free, and that the faid
Mr. Fawes ought not to have the Benefite of
any {uch Promife or Affurance, and that the
fame is altogether void; and that the Lords
of the Jufticiarie and the Aflyfe ought to pro-
cced without any Refpeft to the fame.  And
farder do declare, That the faid Mr. Fames
Mitchel is the Perfon intended and meaned in
the Proclamation in the Years 1666, and 1667,
difcharging any Intercomoning with the Re-
bels therein mentioned, and excepting the
faid Mr. Fames, and the other Perlons therein,
from his” Majefty’s Favour and Indempnitic,
and no other under the Name of Mr. Fames
Mitchel, though there had been any other of

that Name involved in the faid Rebgliion. -
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The Pannal and his Protors renew their De-
{yre, and crave to be heard to debate upon the
At of Council in Wrytt.

The Lords Commiffioners of Jufticiarie con-
fidering that the Copic of the pretended Alt of
Counci} produced was never urged, nor made

ufe of, nor any Diligence craved for producing
the Regifters of Council, until this Afternoon

that the Aflyfe was {worne, after which no Di-
ligence can be allowed nor granted in this State
ot the Procefs be the Law of the Kingdom, and
Pradtique of this Court; cfpeciallie, {eeing 1t
appears be the faid Copie, that the Defigne
was to take away any Affurance that the Pan-
nal could have pleaded 5 and that the Truth of
the Narrative of the Copic founded upon infi-
nuating that there was ane Aflurance, 1s can-
cel’d be the Depofitions of the Duke of Landei-
dale, then his Majefty’s Commiflioner, the Lord

Chancellor, and other Members of the Com-
mittee and Council: The faids Lords therefore
ordaine the Affyfe to inclofe and return their

Verdi&t to Morrow at Two a Clock in the Af-

(CI'TIQ0Il,

Curia Fufliciarie S. D. N. Regis tenta
in Preetorio Burgi de Edenburgo,
Decimo die Menfis Januarii, 1678, Per
honorabiles  wiros ‘Dominos Archibal-
dum Primrofe de Caringtoun fu-
fHciarium Geaeralem, Jacobum Fou-
lis de Colintoun, Robertum Nairn
de Strathurd, Joannem Lockhart
de Caftle-hill, Davidem Balfour 4
Ferret, & Thomam Murray de
Glendoick, Commiffionarios fuffici-
arie dicti S. D. N. Regis.

Curia legitiime affirmata,

The faid Day the Perfons who paft upon the
Aflyfe of Maller Fanes Mutchel, returned their
Verdiét in prefence of the faids Lords: W hereof

the Tenor tollowes.

As to the firft part of the Lybell, founded up-
on the 4 A&, 16 Parl. King Fames 6. The Chan-
cellor and whole Affyfe, with one Voice, find
it proven conform to the Lords Interloquitor.

As to the Invading of Bifhops and Minifters,
and Wounding the Bifhop of Orkiey, ficlike
proven with one Voice.

As to the third part of the Lords Interlequi-
tor concerning his Confeflion, firft before 2
Committee, and thereafter before his Majefty’s
High Commiflioner and Council, the whole
Aflyfe with one Voice find it proven conform

to the Lords Interloquitor.
As to the fourth and laft part of the Interlo-

quitor concerning the Exculpation, the whole

Affyfe with one Voice find it no ways proven.
And turder concerning the Exculpation, when

the Pannal was prefling it ftronglic upon my
Lord Chancellor, the whole Affyle heard his
own Confeflion and Acknowledgment of the
Fact, Sic fubfeiibitar,

Fo. Hay, Chancellour,

After opening and reading of the whilk Ver-

dift of Aflyle, the Lords Commiflioners of Ju-
fticiarie, by the Mouth of Adam Auld, Demp-
fter of Court, Decerned and Adjudged the faid
Mr. Faines Mitchel to be taken to the Grafs Me:-
cat of Edinburgh, upon Fiyday the Eighteenth
Day of Fanuary Inftant, betwixt Two and Four
Aclock in the Afternoon, and there to be Hang-
ed on ane Gibbet till he be Dead, and all his
Moveable Goods and Gear to be Efcheat and
inbrought to his Majefty’s Ufe; which was
pronounced for Doom. Upon which Day he
was Execured according to the Sentence.

He had prepared a Speech, which he intended
to have delivered, but being interrupted by the
beating of Drums he threw it over the Scaffold;
it was as follows.

Chrifian People,

I T' being rumoured abroad immediately after I
had received my Sentence, that I would not

get liberty to fpeak in this Place, therefore I
have not prepared a formal Difcourfe and ac-
count of thefe pretended crimes, for which I
was accufed and fentenced, neither did I think
it very neceflary, the fame of your procels hav-
g gone fo much abroad, what by a former
enditement given me ncar four Years fince, the
dyet whereof was {uffered to defert in refpeét
the late Advocat could not find a juft way to
reach me, with that extrajudicial confeflion they
opponed unto me.  All know he was zealou. in
ity yet my charity is luch unto him, that he
would not {uffer unwarrantable zeal fo far to
blind him, as to overftrerch all Lawes of the
Land beyond their due limits, in prejudice of
the life of any natural Subject, and next by an
extreame enquiry of torture, and then by exiling
me to the Bals, and after all, giving me a new
enditement at the inftance of the new Advocar,
who before was one of mine, when I received
the firft enditement, to which new enditement
and debate in that procefs I remit you, and par-
ticularly to thefe two defences of extrajudicial
confeflion, and to the promile of Life given to
me thereupon by my Lord Chancellor, upon his
own, and the publick faith of the Kingdome,
upon the verity whereof I am ready to die, and
confent to lay down my Life. And I hope,
your Charity will be fuch to me (a dying Man)
as not to mifconftruct me therein, cfpecially
when it 1s fo notourly adminiculat by an A& of
the fecret Council, and yet denyed upon Qath
by the Principal Officers of State, prefent in
Council at the making of the faid A&, and which
the At bears to have been prefent thereat ; the
Duke of Lauderdaic being then his Majefty’s
Commiffioner, and which A& of Council was
by the Lords of Jufticiary their Interloguitor
molt illegally repelled, but I fhall have charity
to fome of thefe Lords, whom I knew would
have given Law and Juftice place, even as ro my

juft abfolution, if they had not been OVCIpower'=

ed by the plurality of Votes of thofe who were
over-awed and dared by the Lords of the Secret
Council. But that will not abfolve their Con-
fciences at the laft day. As to my Advocats
and Lawyers, I ingenuoufly acknowledge their
Care, Ifidelity and Zeal in my Defence, and
which, I hope, {hall be fome ftanding Fame to
them for this, and all future Generations. So

thus
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thus much as a thort account of that Affair, for
which I am brought unjuftly to this Place, But

I acknowledge my particular and private Sins
have been fuch, as have merited a worfe death
unto me: But I die in the hope of the Merits of
Jefus Chrift to be freed from thofe eternal Punifh-
ments due to me for Sin; yet I am confident,
God doth not plead with me in this for my
private and particular Sins; but I am brought
here, that the work of God may be made mani-
feft, and for the trial of Faith, ¥ob.ix. ver, 3. and
1. Pet. 1. ver. 7. and that I may be a witnefs for
his defpifed Truth and Intereft in this Land,
who am called to feal the fame with my Blood.
And I wifh heartily that this my poor Life may
put an end to the Perfecution of the true Mem-

bers of Chrift in this Kingdom, fo much cheat-
ed by thefe perfidious Prelates, and in oppo-
fition to whom, and in teftimony of the caufe
of Chrift, I at this time willingly lay down my
Life. And I thank God, that he hath thought
me fo worthy as to do the fame for his glory
and Interelt. Finally, conceiving it a Chriftian
Duty in a {fingular and extraordinary cafe anenc
myparticelar judgment concerning both Church
and State, 1tis evidently declared and manifefted
more fully elfewhere.  So farewel all earthly en-
joyments, and welcome Father, Son and Holy

Spirit, into whofe Hands I commit my Spiric.

JAMES MITCHEL.

LXXIIL. 7he 7rial of Puivnie Earl of PEMBROKE and
MoNTGOMERY, at Weltminfter, for the Murder of

NATEANAEL (CoNY,

20 Car. IL

‘i;“’";‘},‘? BOUT Nineof the Clock the Pri-
)f-"':gj 7% f{oner with his Guard came from the
e _:} Tower, with the Ax before  him,
selr3oa88 and went into the Room appointed
Lk for him. Between the Hours of Ele-
ven and Twelve at Noon, the Lords, Judges,
and Affiftants of the Houle, came in Order, two
and two, from the Houfe of Lords, to the Court
ereCted in Wefiminfler-Hally with four Maces be-
fore them, and betore the Lord High-Steward
four more, befides bis own Serjeant and Purle-
bearer, with Garter King at Arms, and the De-
puty Black-rod bearing the White Staff.  After
Ohcifance made to the Throne, each Lord, and
the others, took their places, the Serjeants, with
their Maces ereft, kneeling, four on each fide
of the Throne.

Then the Clerk of the Crown 1n Chancery on
the right hand, and the Clerk of the Crown in
the King’s-Bench on the left hand, making three
Reverences tothe Lord High-Steward, came up
. to his Seat, and there both knceling, the Clerk
of the Crown in Chancery detivered the Commil-
fion for the Office of High-Steward (pro bac wice)
to his Grace, who delivered 1t to the Clerk of
the Crownin the King’s-Bench to read, and then
they both in the fame manner went back to
their Seats at the Table.

Then the Clerk of the Crown in the King's
Bench faid as followeth.

Clork of the Grown,  Serjeant at Arms, make
Proclamation.

Serjcant at Arms. O yes, O yes, Oyes: My
Lord High-Steward of England {traitly chargeth
and commandeth all manner of Perfons here afe
embled, to keep filence, and give ear to his Ma-
lefty’s Commiflion, unto my Lord High-Steward
his Grace direted, upen pain of Imprilon-
ment.

Vor Il

the 4th of April, 1678,

Then all the Peers and Afliftants ffanding up,
and uncovered, he read the Commiffion in /Jec
verba.

Clerk of the Crown. Carolus, &c.

Serjeant. God fave the King,

Then Garter and the Uther that held the Staff,
making three Revzrences to his Grace, Garter on
his Knees prcﬁ:ntcd him the white staff, which
his Grace delivered to the Uther, who likewife
kuoeeled to hold the fame, during the reft of the
Ceremony.

Clerk of the Crowsn. Serjeant at Arms, make
Proclamation. .

Scrjeant, My Lord High-Steward of England
his Grace f{tra-tly chargeth and commandeth all
manner of Perfons here prefent, to be uncover-
ed, upon pain and peril thall fall thereon.

Then “the Clerk read the Certiorari to the
Commiflioners, before whom the Indiétment was
found, to rerurn the fame into the Houfe of
Lords with the Retuin in bec verba.

Clerk of the Crown. Carolus, &c. Virtute, &c.
Serjeant at Arms, make Proclamation.

Serjeant, O yes: Conftable of the Tower of
London return thy Precept and Wrrit to thee di-
refted, and bring forth thy Prifoner Philip Earl
of Pembroke and Montgomery, on pain and peril

{hall fall thereon.
The Conftuble of the Tower of Loudon being

a Peer, by Sir Febn Robinfon s Lieutenant re-

turned his Precept, and with the AX borne on

his left hand, the edge from him, the Earl of

Peinbr ke was brought to the Bar, the Lord

High-Steward of England having then ordered

the Judges to be covered, {pake to the Prifoner

as followeth. |

+ Lord High Steward. My Lord

of Pembioke, Your Lordfhip is now 1 Ear/sf Not-

brought before this Great Affem-~  tingham.
N nnn bly
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bly in order to your Trial, wheréin you have to
maintain all that can concern you inthis World,
your Eftate, your Honour and your Life itfelf.
There is no lefs a Crimie charged on you, than
the Murder of one of the King’s Subjeéts, and
this is not charged on you by common Voice and
Fame, nor by the growing Rumour of the mui-
titude, but by the grand Inqueft of this County,
which was made up of Gentlemen of good Qua-
lity and Confideration. Though all this amount
to no more than a bare Accufation, (for God
forbid that they who neither did nor could hear
the Evidence on both fides, fhould any way pre-
judge your Trial by their partial Examination)
yet hath produced the Prefentment of fuch 2
Crime, asisattended with extraordinary and un-
ufual Circumftances.

And now for this Faét your Lordfhip 1s to be
tried in full Parliament, and your Arraignmentis
to be made as full and as folemnly as is poffible.
The King (who will have a ftri¢t account of the
Jood of the meanelt of his Subjects, by whom-
facver it is thed) hath for this purpofe appoint-
cd an High-Steward: And now your Lordfhip
is to be tried not by a fele¢t number of Lords,

but by the whole Houfe of Peers, who are met -

together to make Inquifition for this Blood.
Doubtiefs the fhame of being made a Spetta-

cle to fuch an Afflembly as this, and the having
a Man's faults and weaknefles expoled to the no-
tice and obiervation of fuch a Prefence as this is,
to a generous Mind muft needs be a penance
worfe than Death itfelf 5 for he that outhves
his own Honour, can have very little oy in
whatfoever clie he fives to poflifs.

In {uch a {tate and condition as this is, it will
be very fit for your Lordfhip to recollet your
{elf with all the care and caution you can; itwill
be neceflary for you to make ufe of the beft tem-
per, and the beft thoughts you have, when vou
come to make your defence; let notthe difgrace
of {tanding as a Felon at the Bur, too much de-
je€t yous no man’s credit can fall fo low, but
that if he bear his Shame as he thould do, and pro-
fit by it as he ought to do, 1t is in his own
power to redeem his reputation.  Therefore let
no man delpair, thatdelires and endeavours to re-
cover himlelf again, much lels let the terrors of
Juftice afiright you; for though vour Lordihip
have great caule to fear, yer whatever may be
Jawfully hoped for, your Lordihip may expect
from the Peers.

It is indeed jult caufe of dreadful appehenfi-
ons, when you confider how fti1¢t and impartial
the Judicature is which you ftand before, and
how impoflible it 1s that any Confideration of
your Lordthip’s Relation or Family, fhall have
any kind of Ingredience into their Lordfhips
Judgment; nay you have cavfe to fear all this
will make againft you, when you confider how
the Quality of the Oftender doth ageravate the
Crime.

You have reafon to fear and be difmayed a-
gain, when you confider how fevere, and how

incxorable the Rule of Law is, in the Cale of

Blood ; and how certain it is that the Lords will
make that Rule of Law the meafure of your Life
or Death : But yer, my Lord, there are other
Confiderations that may {upport you.

Your Lordfhip may be {ure that they will re-
ceive no proof againft you, butdireét and poft-
tive Bvidence; it will not be left to any proof,

but fuch proof, as by the manifeft plainnefs of
it, deferves to be called Evidence. In the nexe
place, your Lordfhip fhall {uffer no prejudice
tor want of Counfel, for where there are anyad-
vantages thatthe Law can give you, this Court
takes 1tfelf obliged in Honour to put you in mind
of it 5 nor can your Lordfhip fuffer an Inconve-
nience, by having Counfel to plead againtt you,
for no Arguments nor Skill can pervert their
Lordfhips Juftice ; you fhall not fall by the
charms of Eloquence; nothing fhall load or prefs
you but your own Crime, and even that burden
may be alleviated, if there be any room for an
Abatement, {o far as 1t doth not contradi&t whar
they owe to the King, tothemfelves, to the Law,
and to the Juftice of the Kingdom.

Hearken therefore (my Lord) to your Indiét-
ment with patience and attention, give no Inter-
ruption to the Couniel or Witnefles that fpeak
againit you, and referve what you have to fay
for yourlelf ’till the time come, when your
Witncfles fhall be examined, and you make
your Detence, of which I will give you notice.
And this you may rely upon, that when you
do come to {peak for yourfelf, you fhall be
heard with as much favour and candor as the
matter will bear; and when my Lords have
heard all that can be faid on both fides, doubt-
lefs their Lordfhips will give fuch a Judgment
in the Cale, as 1s fit for you to receive, {uch a
Judgment as becomes this grear Court, and fuch
a Judgment as is {uituble to that known Equity,
which their Lord(hips do always obferve m all
their Proceedings.

Lord High-Steward. Read the Inditment to
my Lord.

Clerk of the Crown. Pbhilip Earl of Peinbioke
and Moentgomery, hold up your Hand.

Which he obeyed by holding up his Right
Hand. 2

Cl of Cr. You fland indicled by the Name of
Phibip £arl of Pembroke and Montgomery, laze
of the Parifb of §t. Martins in the Fields, in the
County of Middlelex, for that you not haviug the
Fear of God before your Eyesy but being woved and

feduced by the Inftigation of the Dewily the 4th of

February, in the 30th Year of the Reign of oui So-
vereign Lord Charles the Second, by the Grace of
God, of England, Scotland, I'rance and Ireland,
Kingy Defender of the Faithy, &c. with Force and
Arisy at the Parifh aforefeidy in the County afoie-
faidy tiz aid upon one Nathanacl Cony, Geut. i
the Peace of Gody and of onr faid Severcigi Loyd
the Kingy then and theve being, felonionfly, volun-
tarilyy and of your Malice forethought, did make gn
Affanlt 5 and that you the faid Philip Earl of Pem-
broke and Montgomery, with the Right Fiff of
you the faid Philip, &c. the faid Nathanacl Cony,
in and upon the Left part of the Head of the faid
Nathanael Cony, then and there felonioufly, <wil-
fullyy and of your Malice aforethoughe, did frike
and bruife, aid hint the faid Nathanael Cony, with
vour Right Liff aforefaid, did beat and throw dowpr
to the Ground 5 and that you the faid Philip, €.
the faid Nathanael Cony fo lying upon the Gronnd,
i and upon the Head, Necky, Breaft, Belly, Sides
and Backy of hin the faid Nathanac! Cony, thes
and there felonionfly, wilfully, and of yonr Malice
before-thought did firike and kicky by veafon of which
Jaid kicking and bruifing of the faid Nathanacl
Cony on the faid Left part of the Head of the faid
Nachanael Cony with the faid Fift of you the [aid

Philip,
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Philip, (5. and of the bsating and throwing him
10 the Ground aforefaid ; 'and alfo by reafon of kick-
ing of the faid N athanael Cony withy the {sid Fect
of you the faid Philip, {oc, o the Head, Neck,
Breaft, Bellys Sides and Back of the faid Natha-
nael, he the faid Nathanacl Cony, from the afore-
faid 4th Day of February in the aforefaid Year, to
the 1oth of the fame Month of February, in the
Parifb aforefaid, did languifby and languifbing did
live s on which [aid 10th Day of February in the
Year aforefaidy be the faid Nathanael Gony, of the
_{eriffug and bruifing, beating and kicking died 5 and
fo you the faid Philip, &5c. the faid Nathanael
Cony, at the Parifl aforcfaid, in the County afore-
Jaidy in maimer aid form aforcfaidy felonioafly, wvo-
Jnintarilyy and of your Malice forethought, did Kill
and Murdery againft the Peace of our faid Sove-
reign Lord the King, bis Crown and Diguity, How
fay yor, Philip Earl of Pembroke and Mont-
gomery, Aie you guilty of this Felony and Murder
whereof you fland indittedy or Not Guilty €

E. of Pemb. Not Guilty. |

Cl. of Cr. Culprit, How will you be tried?

E. of Pemb. By my Peers.

Cl. of Cr. God fend you a gond Deliverance.,
Serjeant at Arms, make Proclamation.

$ers. O yes, if any one will give Evidence for
our Sovercign Lord the King, againft Philip Earl
of Peinbioke and Montgowcry, the Prifoner at the
Bar, let them come forth and they thall be heard,
for the Prifoner ftands at the Bar upon his Deli-
yerance.

Then Sir William Dolbenr, Knt. the King’s
Serjeant at Law, Recorder of the City of Lo
dony opened the Indictment thus

Sir William Dolben. May it pleafe your Grace
my Lord High-Steward of Ergland, and the reft
of my Noble Lords.

Philip Barl of Pembroke and Montgomery ftands
indi€ed, for that he, the ath Day of Febinary
laft, inthe Parifh of St. Murtins iis the Ficldsyinthe
County of Middiefex, of his malice forethought
did make an Aflault upon one Nathanael Cony,in
God and the King’s peace there being; and that
he the faid Philip Earl, 5'c. with his right Fift,
onthe left part of the Head of the {aid Natbanacl,
then and there felonioufly did ftrike and bruile,
and with his right Filt aforefaid him did calt
and throw down to the Ground, and being fo
on the Ground, with his Feet did kick and itrike,
of which faid ftriking, bruifing and kicking, the
faid Nathanacel Cony, from the {aid ath of February,
to the 1oth of February following, did languifh
and then died ; and lo the Jurors do upon therr
Oaths fay, That the faid Philip Earlot Pewbioke,
&e. the faid Nathanacl Cowny, at the Parifh and
County aforcfaid, felonioufly, wilfully, and of
his malice forcthought, did murder, againit the
Kino’s peace, his Crown and Dignity. To
this indictment the Earl of Penbioke hath pleaded
Not Guilty, and put himfelt upon his Peers for
his Trial: We who are of Counfel for the
King, fhall produce our Evidence to confirm
this Accufation, with what it is, and of what
nature, his Majelty’s Artorney-General will ac-
quaint your Grace, and the reft of you my No-
ble Lords.

Then Siv #iliiam Foues, Attorney-General,
(who being called by Writ, as Affiftant to the

Toule, was within the Bar) opened the Evi-
dence to this cffect.

A, Gen. May ir pleafe your Grace my Lord
Vor IL |

High Steward of England, and the reft of my
Noble Lords; Philip Earl of Pembroke and Mon:-
gomery ftands herc Indifted for the Murder of
Nathanael Cony: That my Lord of Pembroke was
the caufe of his death, I humbly conceive, will
need very little queftion before your Lordihips,
for we have fuch proof that it was his hand 1hrew
him down, and his feet cthat crod upon him and
kicked him, which was the caufe of his death,
that it cannot be denicd : But whether or no this
killing amount to Murder, may be a mattcr of
further controverfie ; and I hold it my duty to.

acquaint your Grace and my Lords, what the
proof is, and then what we have to offer to prove
it to be an offence even of this nature.

My Lerds, 1 know to maintain an Indi€tment
of Murder, there muft be a proof of Malice;
but the Law is plain (your Lordthips know, and
my Lords the Judges will tell it you) that there
arc two forts of Malice, the one is Malice ex-
prefs’d, and that is when a Man can be proved
to have born before-hand an ill-w:ll and hatred
to the perfon he killed ; this fort of Malice we
pretend not to beir this cafle: Bur there is ano-
ther fort of Malice, which alfo in Law pives the
denomination of Murder to the killing of a man,
which is Malice implied, when any one fhall
without any provocation given by the party
flain, bring another by violence to his Death:
For our Law fuppofeth, and that upon good
Ground, that no man without a provocation
would kill his Brother, unlefs he had Malice to
him before-hand; and that is the Malice that
fallsout to be the Ingredient of this cafle, for the
poor unfortunate Gentleman that was killed, did
not for ought that did appear to me, (and 1 have
had all the proof given at the Coroner’s Inquelt
under my Examination) give the leaft provoca-
tion to this noble Lord. Somc have thought
that a perfon might be guiity of malicious Mur-
der, though the party killed had given the Mur-
derer a blow; but I fhall not contend for fo
ftrict a conftrultion of a Provocation, for there
was not in this cafe a blow ftruck, no nor an an-
ory word given: Allthat I can find came from
Mr. Cony was, to complain that a Friend of his
that came into the Company with him, was tur-
ned out of doors; and fure iuch a thing will ne-
ver be taken to be a Provocation, at lealtwife
fuch a one as will take away Malice implied. I
fhall now (my Lord) give your Lordfhips an ac-
count of the nature of our Evidence, as to the
Faft, and that (my Lords) in fhort; for as 1
fhall not ule any aggravation above what the
Caule requires, fo I {hall nottire your Grace, and
my Lords, with any long Speech, but barely open
the Evidence, and teil you in fhort what will
come in proof betore you.

It was on Sunday the 3d of February, thatmy
Lord of Pembroke and his Company were drink-
ing at the Houfe of one Long in the Hay- Market,
(1am forry to hear the Day was no better employ-
ed by them) and it was the misfortune of this
poor Gentleman, rogether with one Mr. Goriing,
to come into this Houfe to drink a Bottle of
Wine; my Lord of Pembroke faw them coming
in, and knowing Mr. Cony, was very importunate
with him to join Company: Heat firfl refufed,
becaufe of his Friend, and told his Lordfhip they
had Bufinefs rogether; but no denial he would
take, and fo at laft they did go into my Lord’s
Room. After fome diftance of time, when it was

Nnanz near
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near twelve of the Clock at Night, there fell
out a difterence between my Lord, and Mr. Go-
7ing, (the Gentleman thar came in with Mr. Co-
#y) who (it feems) gave my Lord of Pembroke
fome Words, which provoked him to exprefs his
diftafte of them, by throwing a Glafs of Wine in
his Face; which injury Mr, Gorisg {o far refented,
as that he was about todraw his Sword, but was
prevented by fome of the Company, and put out
of the Room to avoid further mifchief. This
Gentleman Mr. Cosy that was killed, was not at
all concerned in the matter of the difference, but
only defired to go out of the Room, that he
might look after his Friend who was thruft out
of doors. He knew not why, (without any P’ro-
vocation, as you will hear by and by) my Lord
of Pembroke falls upon him, ftrikes him with one
blow to the ground, and when he was there tred
vpon him on his Back, on his Belly, on his Side,
and kicked him f{o that the poor Gentleman fell
into a Swoon, and was after fome rime with
dome difficulty brought to himfelf again: After
they had perceived there was Life in him, they
lifted him up, and laid him down on {ome Chairs
that were in the Room, and thinking too much
had been done by them already, they take their
Jeaves of him, and commit him to the care of
the Drawer, He was not (as it thould feem) {o
carefully attended by the Drawer, whofe igno-
rance could not look after him as his condition
required, and fo fell down off the Chairs again
divers times. After {fome time, early in the
morning he was carried away in a Sedan to his
own Lodging, and being there put to Bed, as he
grcw a little more and more recovered out of his
ftupefaction, {o he grew more and more in pain,
and fent for Dottors and Chirurgeons to confult
withy by whom he had all the means ufed that
was poflible to have faved his Life 5 but it pro-
ved there was {fo much Blood forced out of his
Veins, and gathercd into one Place of his Body,
by thofe Blows and Bruifes, that he could not be
recovered, and [v after a Weak’s time pafied in
intolerable pain, died: But yet all the time of his
dying, and even conftantly to his death, he did
complain that it was my Lord’s Bruifes brought
him into that condition, It willalfo be prov’d,
that after his death, upon View of the Body by
the Coroner and his Jury, there was the appea~
rances of thofe Blowsand Abufes, by broad Brus-
{cs in feveral parts of the Body, and this fomeof
the Jury will teftify. This in fhort is the matter
of the Evidence, which we fhall briefly prove,
and then {ubmit it all to your Lordfhips Judg-

ment,

L. H. §t. Call the Witnefles together, and
{peak out, Mr. Attorney.

At. Ges. Thofe wethall call firft are Mr, Hesnry
Goring, Mr. Richard Savage, Mr. Fobu Shelly,
and Capt. Fitz-Patrick,

Cl. of Cr. The Evidence which you and every
one of you fhall give for our Sovereign Lord
the King, againft Philip Earl of Pesbroke and
Montgomery, the Prifoner ac the Bar, fhall be
the truth, the whole truth, and nothing but
the truth: So help you Geod. _

L. H. §t. Mr. Artorney, whom do you begin
with?

At. Gen. Mr. Henry Goring.

L. H. §t. Stand forward, Goring.

At Gen. Pray Sir acquaint my Lords of the

manner of your coming with Mr. Cony to Mr.
Long’s, and what happened there.

L. H, §t. Sir, you muft {peak fo loud that I
may hear,

Goring. May it pleafe your Grace, Mr. Cony
and Idid on Swudey, the 3d of Februarylaft, dine
m the City, we ftaid very late there, and |
muft ingenuoufly confels, we had drank more
than was fic for us to have done; after thac (if ic
Pleafe your Grace) I offered to {et down Mr.
Cony at his Lodgings, but he was fo very cere-
monious, that hc would {ec me at home ; it
{eems Long’s Houfe, the Tavern in the Hay-mas-
ke, was in the way, and Mr. Cony would needs
have us drink another Bottle of Wine cre we
parted: It was late, and the door fhut, but we
knocking pretty hard for admittance, did get it
opened, and as foon as the door was opencd,
Mr. Cony went towards the Bar, and made {ome
noifc, being in drink ;3 my Lord of Pembroke was
then inalow room in the Houfe, and knowing
Mr. Coney, (as I thought) came and asked him,
if he would come in and drink with him ; he re-
plied, My Lord, I am with a Friend, and we
have fome Bufinefs together: Atlength my Lord
asked me very civilly to come in, and we did
after {ome ume come in, and when we
were in, my Lord drank to me, as I remember,
and we {tood round the Table a while, and atlaft
fat down in fome Chairs, for we were not fo
much our felves as to beable to ftand all the
while ; then there was, it feems, fome Difpute
between my Lord of Peinbroke and me, wherein
my Lord did conceive I had dore him fome in-
jury, and threw a glafs of Wine in my Face.

Ar. Gen. What kind of Difcourfe was thar,
pray Sir?

Goring. Truly (may it pleale your Grace) I
cannot remember all the Dilcourfe, becanfe I
was {o much In drink at that time; they fay,
it was about Families and Play, I cannot pofi-
tively fay what it was; but after my Lord of
Pewnbroke rofe up to draw his Sword, and 1 laid
my hand on mine,

Att. Gein. Well Sir; and what followed then ?

Goring. Captain Sawage {tept in between my
Lord and me, and the Drawer came buftling a-
bout, and took me and fhoved me out of the
room ; whilel was thrufting out I heard a noifa
behind me, and I faw my Lord make {omewhat
towards Mr. Coiry 5 but more I cannot fay what
was done, becaufe Mr. Savage was between my
Lord and me. When I was out of the room, I
found my Sword gone, and my Hat and Peri-
wig; I then made a noife at the door, and
would not go away ’till T had recovered my
things; the Man of the Houfe (who was in bed,
it feems, for he was then undreft and in his
Night-gown) came and asked me what was the
matter? I told him, I had been in that room
with my Lord of Peinbroke, whereI had reccived
fome ill ufrge, and had loft my Hat and Veri-
wig; and they had broken a piece of my Sword,
and taken it from me, which I defired to have
again 3 and (faid I) Mr. Cony, | doubt, is in dan-
ger, forthere is quarelling within,and [ defired
to comein to fee what they did wich him,

Az, Gen. Well Siry when you came in, what
then?

Goring. Upon this, the Mafter of the Houfe
did defire me to go into a room, and a Gen-
tlewomn (his Sifter, as I after underftood)
did al{~ prefs me to go into another room, and
promifed they would bring Mr. Cosy to me; up-

on
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on which I went into a room there by, but it
was fomething long before I heard from them 3
and being under fome Impatience, they at laft
came and told me, Now, Sir, you may go in, if
ou pleafe:: when I came in, I_ found 2 Gentle-
man lying along upon the Chairs, and no body
elfe in the room; I began to be fufpicious (for I
was then, as I thought, fomewhat foberer) that
he had fome Wound, and took the Candle and
walked about him, and would fain have awaken-
ed him, but could not by all my Endeavours ;
the Drawer told me, he was only dead-drunk,
and would in a little time come to himfelf; up-
on which I defired them to lay {fome Blankets
upon him, and {fome Pillows under him, and fet
fome more Chairs, to make the Place broader,
that he might not fall down; and I ordered the
Drawer to be fure to watch with him till he
awaked, and make a good Fire, which he pro-
mifed to do. _

The next Day Mr. Cosy fent to my Lodging
to come and fec him, but I did not that Day,
becaufe 1 did go out carly, and did not return
rill lates but the very next Day after, (being
Tuefday) when 1 came to him, Harry, (faid he)
1 was very much abufed the other Night in my
Lord’s Company ; I am {orry for that (faid I)
with all my Heart; and I asked him, how he
came to be abufed ; My Lord of Pembroke (faid
he) threw me down, and there fome body trod
upon me and kicked me, and he fhall know that
he has abufed me, and that I expeét Satisfaction
for it, 1 hope you will let him know {o much,
and carry him a Challenge from me: Mr. Cony,
(f2id I) who did tread upon you? I know not,
(faid he) for I was in a Swoon, either my Lord
of Peizbioke, or fome of his Creatures for him.
I never had the Honowr to know my Lord of
Pewbrele before, nor above one or two of the
Gentlemen that were with him then i the
company. |

drt. Gea. Siry had you any Difcour{e with him
afterwards

Goriag. Yes, every Day till Zhurfday at Night,

Att. Ges. Did he complain of much Pam?

Goving. Yes, conftantly in his Belly, his Sides,
and his Shoulders.

Art. Gerr. What did he tell you was the Caule
of his Death?

Goring, He faid it was my Lord of Pembroze
that had done him the Injury in throwing him
down; who trod on him, or kicked him, he
cou'd not tell, but faid, my Lord fhould anfwer
for it to him.

Att. Geno Do you remember what Part he
complained of moft?

Gorinz. His Belly.

Art, Gen. And what elfe ?

Gorinz, 1 think his Sides and Shoulders.

Att. Gen. What Diftance of Time was 1t be-
tween your being thraft out of the Room, and
your coming in, and finding him upon the
Chairs ?

Goring. About half an Hour.

L. H. St. Mr. Goring, you fay you faw no
Stroke given by my Lord of Pembroke to Mr.
Coiy.

Goring. No truly, may it pleafe your Grace,
I faw my Lord make towards him, but Mr. §a-
vage was between my Lord and me, and I was
put aur of the recom.

L. H. §¢ Youdid not hear Mr. Cony charge

my Lord with kicking him,
him ¢

&oring. He did not in my hearing charge him
with ftamping on him, but that he threw him
down, and that then fome one did kick him.

Att. Gen. My Lords, We have donce with this
Witnefs.

L. H. §t. My Lord of Pembioke, Will ymir
Lordthip pleafe to ask that Witnes that fpoke
laft, any Queftions, for now is your time ?

E. of P. No, my Lord.

Ait. Geir. 'Then we defire Mr. Savaze may be
examined : Mr. Sgvage, pray do you acquaing
his Grace and my Lords what you know of this
Bufinefs,

Savage. May it pleale your Grace, I was in
company with my Lord of Pembioke at Mr.
Long's Houlfe in the Hay-Market, when Mr. Cony
came 1, and making a great Noife at the Bar,
my Lord of Pembroke being in a lower Room,
looked out at the Door, and feeing who 1t was,
my Lord faluted him very kindly, and told him
he was glad to fee him, and defired him to walk
into his Room. Mr. Cosy told him he had =
Friend at Door, and defired his Lordfhip to ad-
mit him, which my Lord embraced very kindly :
And then Mr. Cony goes to the Door and calls
Mr. Goring, defiring him to come in, and they
came together into the Room ; my Lord defir-
¢d them to fit down and drink a Glafs of Wine,
which they did, and after fome time falling into
Dilcourfe, Mr. Goring began to make ufe of fome
impertinent Language to my Lord, and amongft
the reft told him he was as good, or a bester
Gentleman than he was.

Att. Gen. Goring did ?

Savage. Yes, Goring did; upon which my
Lord threw a Glafs of Wine in his Face, and im-
mediately ftept back and drew his Sword: M.
Goring was going to draw, but I came up to
him, and took his Sword from him, and broke
a Picce of it, and upon my Perfuafion my Lord
put up his Sword again; but for fear there might
be more Words, I took Mr. Goring in my Arms,
and {hoved him out of the Room : And whilft I
was thrufting him out of Dooss, I heard a Noife
of a Buitle behind me, and leaving the Drawer
to keep Mr. Goriug out, I faw my Lord of Peii-
bioke ftrike Comy with his right Hand, who im-
mediatcly fell down, and then gave him a kick;
and fo upon that, finding him not ftir, I took
Mr, Cony, being on the Ground, (I and my Lord
together, for I was not {irong enough to do it
my felf) and laid him on the Chairs, and cover-
ed him up warm, and {o left him.

Ait. Gen. You fay, my Lord {truck him 2
Blow.

Savage. Yes, he did ftrike him,

Att. Gen. On what Part?

Savage. 1 fuppofe on the Face.

Ait. Gen. You fay, Siry; my Lord of Peibieke
did kick him when he was upon the Ground.

Savage. Yes.

Ait. Gen. Did he kick him once, or oftner ?

Savage. But once, that I faw.

Att. Gen. Pray, Sir, on what Part was it?

Savage. Somewhere on the Body, but I can-
not tell what Part.

Ast. Gen, Wich what Forcedid his Leg move?

Savage. Not with a very great Force.

At Gein, How high was his Leg lifted up?

or {tamping on

Savage,
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Savage. He pufhed his Leg with a quick mo-
tion forward.

Att. Gen. When you took him up he was
{enfelefs, you fay 5 pray, Sir, how long was it

ere he was brought to Life again?
Savage. Two or three Minutes.

Att. Gen. Whar Means did you ufe to bring

him to himfelf ¢
Savage. We chafed him over the Temples,

and fuch things.

At1. Gen. W hen he came to Life again, did he
fpeak ?

Savage. He did open his Eyes,
fpeak.

Att. Gen. What followed then?

Savage. We laid him upon fome Chairs gent-
Iy, for his Pulfe was almoft gone, that we could
feel.

Att. Gen. Did his Eyes continue open after he

was revived?
Savage. Not long ; for I asked him if he knew

me, he feemed to fhake his Head, as if he did,
and then clofed his Eyes again.

A1, Gen. Before that Accident, what Condi-
tion was he in? Was he able to talk?

Savage. He was very drunk, but he did fay

{omething.
A1t. Gen. What Difcourfe had he before he

was {truck down?

Sevage. 1 cannot well remember, but T think
he propofed Play to my Lord.

At Gen. Why did my Lord ftrike Cony @

Savaze, 1 cannot tell, 1 was then putting Go-
ring out of the Room, and hearing the Noifc of
my Lord’s Motion towards Cony, I looked back
and faw my Lord ftrike him.

Att. Gen. What Language did he ule to my
{ord, to provoke him to it?

Savage. [ cannot tell any at all.

Ait. Gen. Did you fee Mr, Cony alter that
time, and what did he then fay to you?

Savage. I went two Days afterwards to fee
Mr. Cony, who told me he was then in a pretty
good Condition. He asked me whether my
1.ord had ftruck him? Itold him, Yes. Tru-
ly, faid he, I did not know that my Lord had
{truck me, but finding my felf fo much in pain,
1 thought I had faln, partly through my Drink,
and partly through my Fits I ufed to have.

Ait. Gen. We {(my Lord) have now done with
this Witnels.

I.. H. 8§t. My Lord of Pembroke, will you ask
Mr. Savage any Queftions

E.of P. No, my Lord.

L. H. §t. Mr. Sawage, I think you fay you faw
my Lord of Peidroke kick him once; in your
Judgment, was that Kick of fuch Forceas to give
any great Bruife ?

Savage. 1 did (my Lord) fee him kick him
once, but not with any great Force, as I con-
ceive.

L. H. §t. You did not hear Mr. Cosy coms-
plain my Lord had kick’d him?

Savage. No 5 for, as I told your Lordfhip
when I was to fee him two Days after, he asked
me the Queftion, and faid he did not know 1t
before.

L. H. 8¢, Mr. Attorncy, pray go on with your
Wimnefles.

Atr. Gen. We thall next call Mr. Fobn Shelly
Mr. Shelly, pray tell his Grace and my Lords
your Knowledge in this untoward Accident,

but did not

Shelly. May it pleafe your Grace, I was in the
Room at Loug’s, when Mr. Cony and Mr. Goring
came in; they were both very far in Drink, in
{o much that Gorisg could hardly ftand, but de-
fired he might have leave to fit down, which he
had : Mr. Goring in a little time propofeth Play
to my Lord, and my Lord told him he would
throw with him for yoo/, and was fending away
for the Money ; but then Mr. Goring would not
Play : I believe (faid my Lord to him} you are
an idle Fellow, that you will propofe thefe
things and not purfue them: Upon thar Mr.
Goring tells my Lord, his Name was a better
Name than his Lordfhip’s, and he a better Gen-
tleman than my Lord: Then my Lord takes
fome Wine, and threw in his Face ; hercupon
Mr. Goring {teps back, and drew his Sword, and
my Lord did the fame : Captain Savage fteps in
between them, and keeps my Lord, while Go-
ring was put out of the room : my Lord then
defired Mr. Cony to go out with his Friend : Said
he, I do not know upon what Account my
Friend is fent out; whereupon my Lord hit Cony
a Box on the Ear, and that threw him down.

Az, Gen. Pray, Sir, before my Lord ftruck
him, gid not Gony give my Lord {fome ill Lan~
guage :

Shelly. He only faid as I told you before, I
know not upon what Account my Friend is
turned out ot Doors.

At Gen, Did you fee my Lord ftrike him 2

Shelly. Yes.
Art. Gein. \Where-abouts?

Shelly. On the Head, with his Filt, or his
Hand,

At Gen. Did he fall at the firft Blow ?

Shelly. Yes.

Art, Gen. Did he afterwards fay any thing 2

Shelly. No.

Att. Gen. Did you {ee my Lord kick him ¢

Srﬁf[{}‘. No.

Art, Gen. Did you fee my Lord hold up his
Foot to do it ?

Shelly. Y es.

Att. Gen. How high'?

Shelly. A pretty Height.

Att. Gen. Pray what became of the Gentle-
man afterwards :

Shelly. They took him up in their Arms, and
laid him upon fome Chairs.

At Ger. Did you {ee him laid there?

Sf.?f:"s']}'. Yes,

Att. Gen. Was he fenfelefs when he was ta-
ken up? -

Sielly. Yes.

Azt Gen. What was the Reafon do you think
that he did not open his Eyes, and keep them
open?

Sheily. Truly, I believe his Diink, as well as
the Blows.

A:rt, Gen. The one as well as the other.

Shelly, Yes.

At, Gen. ' What then did they do with him?

Shelly. They laid Blankets upon him, and Pil-
Jows under him, and laid him upon the Chairs,

Att, Geir, How many Chairs !

Shelly. As many as reach’d his Jength.

Att. Gen. Who did you leave bim in charge
withal ¢

- Shelly. With the Drawer.

Art. Gen. Did he fpeak between the time of
his firft Fall, and your going away !
Shelly.
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Shelly. No.

Ast. Gen. Did you fee him alter ?

Shelly. Yes, three Days after.

Att. Ger. What did he chen fay to you?

Shelly. That he had a Fir, but was pretty well
recovered.

7. Gen. W hen was it you faw him after that?

Soelly, On the Saturday alter, and then he told
me the fame again.

L. 1. 8t. Did he tmpute any thing to my Lord
of Peinbiroke ?

Shelly, He faid nothing at all to me of the
Ground of his Illnefs, but that which I have
told your Grace.

L. H. §t. My Lord of Pembroke, will your
Lordfhip ask this Witnels any Queftions ?

E.of P. No, my Lord.

Ait. Gein. Then We for the King defire to ex-
amine Mr. Fitz-Patrick.  Captain Fitz-Potrick,
pray tell my Lord High-Steward, and my Lords
the Peers, what you know.

Fitz-Pat. My Lord, I was in the Room at
Loug’s with my Lord of Pemilioke, and my Lord
was walking about the Room, and he hears a
Noife without, and {teps to the Door, where
opening the Door half, he faw Mr. Couy at the
Bar, who was juit come in, and fecing my Lord,
comes to falute him; my Lord returning into
the Room, faid to him, Will you come 1n and
join Company ? Mr. Cony anlwered, I have my
['ricnd here, wy Lord ; and brings Mr. Goring to
my Lord, who faluted him kindly, and defired
them both to walk in: Upon which all we that
were in the Room f{tood up, and the Drawer
gave them Chairs 5 after the drinking about of
a Glafs or two, Mr. Gerizg (both being drunk)
faid, amonglt other Dilcourle, 1 will drink, 1
will play, 1 will ficht with any Man, Who 1s
this Gentleman, {ard my Lord of Pewmbioke, that
[ fhould never Lear of, or know him? How,
{aid Goriizz, (*Sblood) not hear of me? My Name
is Goringy, 3 Namec and Family as good as any
Gentleman's in Kugliad. There is no body
doubts it, faid my Lord. Your Betters, faiid Go-
y74g 3 and then my Lord threw the Wine i his
Face; and Gorigz going to draw, was put out
of the Room by Mr, §avaze, and my Lord, up-
on fome Words from Cosy, ftruck him down
with his Hand.

Atr. Genr. What Words were thofe ?

Fitz-Pat. When 1 asked my Lord the Reafon
why he ftruck Cozy, he told me, it was becauic

Cony had told him Goring thould not go out of

the Room till he knew the Reafon of it.

L. /. 8¢, Did you hear him fay [o?

Fitz-Pat. No, not I, but my Lord upon my
asking, gave that for the Realon.

L. 77 §t. What was the Reafon?

Litz-Pat. Becaufe Mr. Cony told him, Goring
thou!d not go out of the Room, till he knew
tome Reafon for it: After my Lord had ftruck
him, I was on the other Side of the Table, and
could not fee whether my Lord did ftamp on
him, or kick him; but I fuw my Lord’s Knee
itir, and if he did kick him, be kickt him but
once, for we ran in and took him up to lay him
upon the Chairs, and taking his Handkeichief
out of his Pocket to wipe his Face, we plucke
out of his Pocker with it fome falfe Dice, which
we afterwards put into the Hands of Mr. Louy,
to prove that they intended and propoled Play

and after we had laid him on the Chairs, and
wrapt him up warm, we left him.

Att. Geir. How was he after he was taken up ?

Fitz-Pat. Tle open’d his Eyes, but being very
drunk before, could not keep them ogpen, buc
fhut them again; and we made a Bed for him
on the Chairs, and having wrap’d him up warm,
we lelt him, and ordered the Drawer to make
him a I'ire.

L. H.8t. Dud you hear him f{peak after he
was up ?

Fitz-Pat. No, my Lord: Mr. Savage {poke
to him, and asked him, if he knew him; he on-
ly lookt on him, and by a turn of his Head feem-
ed to anfwer him Yes. |

L. 1. 8t, On the Oath you have taken, did
you hear him {peak to my Lord of Peinbioke at
any time before he was ftruck?

Fitz-Pat. Yes, my Lord, he had {poken before,
and I faw his Lips make a Motion towards my
Lord, but what he fuid, I know no otherwile
than as [ f{aid before.

L. 1. §t. My Lord of Peinbroke, Will your
Lordfhip ask this Witnefs any Queftions?

E. of P. No, my Lord.

Att. Gew. W have now, my Lord, done with
the Witnelles that were by when the Fat was
committed; by all whom yeur Lordfhips hear,
the Blows were all given by my Lord of Pew-
broke, and in their Company ; they are ail
Gentlemen of Quality, and therefore, I believe,
{peak the Truth: We will now call fome Wit-
nefles that were with the unfortunate Gentle-
man i his Sicknefs, whereof one was his Phy-
fician, another his Nurle, and others, who were
often with him, and after his Death had a View
of the Body. Thefe will give your Grace and
my Lords an Account, that he died of thole
Wounds, and Bruifles he then received ; they are
thefe foury, Dr. Dacid Bince, Mr. Theis Hewes,
M. Charles Jackion, and Zlice Avery.

Gl of Cy. Hearken to me, you four. The E-
vidence that you and every of you fhall give
for our Sovereign Lord the King, againtt £hi-
lip Earl ot Pembiole, fhall be the 1ruth, the
whole Truth, and nothing bur the Truth: So
help you God.

L. Il 8. Whom do you call firft, My. At-
torney !

At Gen, Dr, Bruce, my Lord : Pray, Sir, ac-
quaint my Lord High-Srcward his Grace, and
my Lords the Peers, what you know of Mr. Co-
#y's Sicknefs, and the Caule of bis Death, as you
apprehend.

Dr. Bruce. May it pleale your Grace, all that
I can evidence in particular of Mr. Couy’s Sick-
nefs is this: On Afeaday Morning afrer his be-
ing in company of the Harl of Pembroke, 1 was
fent for to come to Mr. Coiy’s Lodgings, and
about Ten of the Clock 1 came ; he was then
in Extremity of Pain in both Shoulders, fo that
he could not move, and his Pains were fo acute,
that he could not admit of rouching: Upon the
abating of thofe Pains by my Application the
next Day, he then began to complain ot Pains
in his Belly, but thofe not o extreme as thofe in
his Shoulders ; after fome Applications thereto,
he complain’d of both, but in a little time was
fo ealed, that he kepr well all Nighr, and till
Nine or Ten the next Morning. The next
Day, which was /7 ednefday, when 1 came ro

{ee



