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OCTOBER TERM, 1915. 

' 

FRANK R. BRUSH.ABER, A.PPET1T1ANTJ 

v. No. 140. 

1J:N!6N PACIFIC RA·11,Ro.A.n· Co:M:PANY. 
• 

-

APP BAL FROM THFJ iJ'JSTRlOT UOURT OF THE lJ'NiT!JJD STA.IJl.iJJS 
FOR THB SOUTHBRN DISTRICT OF NBW YORK • 

......... , ... 

Also £our other cases advanced for hearing with 
the p+eced.i:ng case, viz: 

John F. Dodge and Horace E. Dodge; ap- . 
;pellants, v. James J. Brady, collector of No. 213. 
internal revenue; 

. -

Jehfi R. Stanton, app~llant1 v. Baltic Min- N 
359 ing Company et al. ; o. · 

- • 

Tyee Realty Co., plaintiff in error, v. - - . 
Charles W . .Anderson, collector of in ... 1 No. 393. 
ternal revenue; -

-

Edwin Thorne, plaintiff in error, v. 
Charles W. .Anderson, col1e-etor of irt- No-. 394. 

• • 

ternal revenue ; 

and 
9686 15 1 • ' . 
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• 
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John F. Dodge and Horace E. Dodge, ap­
pellants, v. William H. Osborn, com- N 396 n-,issioner of internal revenue, on motion °· ' · 
to dismiss or affirm. 

-

BRIEF FOR TH Ii\ UNITED STATES. 

STATEl\IENT. 

This b1i.ef is filed by leave of court in all of the 
above named cases. In two (No. 140, Brushaber, 
and No. 359, Stanton) the appearance is as amicus 
curiw. In :four (No. 140, Brushaber; No. 359, Stan­
ton; and Nos. 313 and396, the two Dodge cases) the 
ji11isdiction of the court below is challenged. Inde­
pendently of this j11risdictional feature, they all in­
-vi.te various questions affecting the constitutional­
ity of section II of the act of Congress approved Oc­
tober 3, 1913 (:38 Stat. 166, 181), known as the In­
come-Tax Act o:f 1913. This section is pri.nted in 
full as an appendix to this brief. 

Oases No. 395 (Tyee Realty Co.), No. 140 (Bru­
shaber), and No. 359 (Stanton), involve <!OlTJOl'a­

tion taxes; the others involve taxes of individuals. 
No. 395 involv-es a realty, No. 140 a railroad, and 
No. 359 a mining corporation. .All three were or­
ganized for profit. 

This brief \Vill discuss i.1n.der appropriate gen~ 
eral headings every question deemed worthy of con­
sideration that has been a-rgued in any of the briefs 
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for appellants or plaintiffs in error, as if all the 
ql1estions were presented in a single case. It will 

indicate as to each point discussed, the cases in 
which it is u1·ged. . 
-

ARGUMENT. 

JURISDICTION . 

. ln No. 140 (Brushaber) and No. 359 (Stanton) 
a stockholder seeks to 1·estrain the corporation tax-
payer from voluntarily paying its tax. In Nos. 
213 and 396 (the two Dodge case_s) individual tax-- . . 

payers seek to restrain the collection of their taxes; 
a:ud the supplemental bill in No. 213, though filed 
after payment of the tax, was yet filed before any 
decision of the Commissioner on their appeal. 

Division L of the Income-Tax Act of October 3, 
-

1913, (38 Stat. 179) prov.ides: 

* * * the laws in relation to the assess­
ment, remission, collection, and reftlTI d of 
internal revenue taxes, not heretofore spe­
cifically repealed, and not inconsistent with 
the provisions of this section, are hereby ex­
tended and m?-de applicable to all the provi"" 
sions of this section -and to the tax herein • 

imposed. · 

Section 3224, R. S., p1•ovides: -

No suit for the purpose of restraining the 
assessment or collection of any tax shall be 
maintained in any court. . 

• 

-

• 
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Section 3226, R. S., provides: 

No suit shall be maintained in any cot11't 
for the recovery of anv internal * * * .. . 
tax alleged to have been * -x· * iZZegally 
assessed or collected ·:+ * * 1.1ntil appeal 
shall have been dltly made to the Comrnis-• 
sioner of Internal Revenue "· * «· and a 
decision o:t the Commissioner has been had 
therein; ·x- ·x- * . 

To avoid these statutes, in te1ms plainly forbid­
ding these four suits, appellants claim (1) that if 
so read they would violate section 2, Ai1:icle III, of 
the Constitution, reading: 

The judicial powe1· shall extend to all cases 
in law and equity arising 11nder ·* ¥.· ·:+ 

the laws of the United States; and * * * 
to controversies to which the United States 
shall be a po,rty; '<· «· ·1:· 

and (2) that they do not apply where there is utter 
lack of jurisdiction to as~ess. 

1. Sections 3224:, R. S., a11d 3226, R. S., are constitu­
tional. 

Though in effect. since 1867 and 1866, respec­
tively, and often applied by cou1-ts, these sections 
are now for the :first time assailed as 1~111constitu­
tional They but follow and complete the tax col­
lecting procedure o:f the common lu.w. Injunction 
was not used in England nor in the colonies to cor­
rect illegal taxation. 1Ioreover, ''judicial power'' 
does not necessarily embrace tax controversies . • 



• 

• 

In My,rray~s Le~sf3e v. H oboke1i L. &: I. Oo., 18 
llow. 2'T2, 282, this court said: 

~ ¥ * it lll3Y be add~d, that pr.obably 
tp~r~ arj3 f~w gpy.e:,mini;lnta whj.~h 411 oP ca,n 
P~rmit th~i:r ~laim& tor pnpiiQ ta+e§I, eitb~r 
Qp tg~ ~itizen Of the .officer e:o;:iployeQ, fpr 
their collection or disbursement, to beco:q:1.e 
subjects o~ judicial controversy, according to 
the course of the law of the land. Imperative 
necessity has forced a distinction between 
s11~h claillls fl.:Uel all others, whicl:i has some­
times bee:µ 9a:rried out by s1wm::.\rY methods 
Qf :p:rpceediµgi ~nd iao:metimes by i:;y;:items of 
:6t!ei? ~:µd penalties, but always in soµie way 
9bf3e:rv~q ::},µd yielded to. 

Iu Nichols v. United States, 7 Wall. 122, the 
coitrt said : 

' 

J;:t woulq be impossible f o+ it (the Gov­
ernme:p.t) to coUect revenue for :its ~upport, 
·wj.th0ut i:pfinite em,bar:rai:is!rlent a:qd delays, if 
it waa fJUbje!Jt to civil processes the same as a 
privat!'.l per~o:µ, (l.26.). * * * The allow-
i:P.g a suit at all, was an act 0f beneficence on 
th.e part of tlle Governrnent. As it had con­
fided to the S<;ic1·etary of the Treasury the 
:power of deciCl.i:ng in the fu·st instEJ,nce on 
the aip.01111t of duties d~mand~ble pn any 
spticific :i:µipo1·tatio:q, so it cptJ.l,d h.~ve made 
hj.In the final a:rl:>iter i:µ all disputes !3.oncern­
ing the saro.~. (127.) 

S~e also U1iited States v. Pacific R. R., 4 Dil-
• 

·Ian 66. 

• 

• 
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2. These 11roce{l11ral statutes apply to any tax, however 
illegal and howeyer the illegality may n.1•ise. 

Thougl1 the assessment be 1mder a law that may 
be ultjmately held invalid, a tax levied by officers 
according to its mandate would be one levied 11nder 
color of office and its collection could not be re­
strained. 

In Snyde1· v. Ma1·li:-:, 109 U. S. 189, this court 
said: 

Hence, when, on the addition to the sec­
tion, a'' tax'' was spoken of, it meant that 
which is in a condition to be collected as a 
tax and is claimed by the proper public 
officers to be a tax, although on the other side 
it is alleged to haTe been erroneously or 
illegally assessed. It has no other meaning 
in sectio11 !3224. There is thereiore, no f 01·ce 
in the suggestion that section :3224, in speak­
ing of a'' tax,'' means only a legal tax; and 
that a.n illegal tax is not a '' tax '' and so does 
not fall within the jnbibition of the statute 
and the collection of it may be restrained. 
(192.) ·:(· * ~(· The inhibition of 3224 ap­
plies to all asses8ments of taxes *iade under 
colo1· of tii.eir ofjices by internal 1•evenue 
office1·s eha1•ged with general jm•isdietion 
of the subject of asseE!sing taxes agaj11st 
tobacco manufactm·ers. The remedy o-f a 
suit to i·eco"V"er back the tax after it is paid is 
provided by statute, and a suit to restrain its 
collection is forbidden. The remedy so given 
is exclusive and no other remedy can be sub­
stituted for it. Such bas been the current of 
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decisions in the circuit courts of the United 
States, and we are satisfied it is a correct 
view of the law. (Citing cases.) In Cheat­
ham v. United States, 92 U. S. 85, 88, and 
again in State Railrof)id Tax Oases, 92 
U.S. 575, 613, it was said by this court that 
the system prescribed by the United States 
in regard to both customs d11ties and inte1·nal 
revenue taxes, of stringent measures, not 
judicial; to col1ect them, with appeals to 
specili.ed tribunals, and- suits to recover ba<'k 
moneys illegally exacted, was a system of cor­
rective justice intended to be complete and 
enacted under the right belonging to the 
Governm.ent to prescr:i.be the conditio11s on 
which it would subject itself to the judgment 
of the courts in the collection of its revenues. 
In the exercise of that right it declares by 
section 3224 that its officers shall not be en­
joined from collecting the tax claimed to 
have been unjustly assessed when those offi­
cers, in the course of _general jurisdiction 
over the subject matter in question, have 
made the assignment (assessment) and 
claim that it is valid. (193-194.) 

• 

·Some earlier circ11it co11rt cases, opposed- to th~ 
.Sn;yder case, supra, are commented on in Kinsett v. 
Stephens, 18 Blatchf. 397,. by Judge· Blatchfor,d, 
who later delivered the opinion in the Snyder case. 

It is now settled that a tax can not be en~oined 
because of its unconstitutionality. Shelton v. 
Platt, 139 U. S. 591; Allen v. Pullman's Palaee Oar 

• 
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Go,,, 139 U. S. 658. The only class of cases falling 
outside of the statute (3224 R. S.) are those where­
in there is no color of authority for the assessment, 
a11d even then additional equities must intervene. 
In these present cases the tax.es have been ~ssessed 
cou:fe~sedlr 1llldei- color of law, for the mqi:p. argu­
w.ent i& that the law requi'>·ing t1ie a,s$es.sment is 
micolliltitutional. 

N otwithstand.ing a general assertion of the sort, 
no facts are alleged indicating any greater danger 
of multiplicity of suits, or clouds on titles, in con­
nection with the enfo:rcement of these taxes, than 
:in the case of any other tax. Do'll'S v. Chicago, 11 
Wall, 108; So~tthern Railit'ay (Jo. v. KingJ 2t7 U.S. 
524, 534, 536. That thousands of differeut tax­
payers would be forced to sue, each :tor his o\vn 
tax, does not constitute ''multiplicity.'' One :indi­
vidual 01• a set of individuals must be compelled to 
institute many suits to establish a s:ingle or common 
right before '' multiplicity '' can arise. 
Thes~ principles govern not only the Dodge cases, 

but the Br:ushaber and Stanton cases as well. '' The 
pu1'Pose '' of these two latter suits is to restrain the 
collection of the income tax, else they necessarily 
present but moot questions not re-viewable by courts. 
To be effec.tive the relief must protect the corpora­
tion against any liability to pay the tax. Either the 
injl1nction would be a good defense to the corpora­
tion against attempts of the collector to en:f orce the 
tax, or it would be a mere br'l1Jtunz, f'l1,l1n.e1z • 

• 
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On .~oppp:ut o:f the peculiar ~ircirmsti:tnces there 
Q}Jt&ining, t.he assl.lm.ption of ju:t.'isdic.tion in the Pol.-
1a@Iv case (157 U. fa. <!29) .. can nQt be taken as au­
t.ho:vity. lri Str-aus y, 4.brast Realty OfJ., 200 F-ed. 
327, Judge V.eede11 held that th<::\se statutes prevent 
·~ .sllit by a stockholdezt aga,inst a corporation to 11e­
,atr&-in the latte!' :from paying a F.ede11al tax~ and 
.~pealm:ig of the Fallock case in Oo.rbus v. Gold Min-

, ing Oo~, 18'1 U. S. 455, 459, this court said: 

But that case does not determine to what ... . ' -
extent a court of equity will permit a stock-
holder to maintain a suit nominally against 
the oorporation but re(.tlly .for its pene:fit. 

1\+ld on pages 461-463 this coui·t appliecl th~ 
:p1·inci:ple laid down in Hawes v. O.qkla1id, 104 U: S. 
450, to a bill to restrain a corp.oration f1·om p4y-

• 
iug a tax, thereby con:Aning th~ ju.1·isdi~tion tp 
cases where th~ ilirectprs are clearly acti11g ultra 
vir0s,, or where they, or q, majority of the stock­
holders, are threatening action in thei1· own :in­
terest to the detriment of tl).e corpo1·~tion, all of 

which must av:pear b;v a.ve:rme:µt o:f specific t.a.cts 
rather than by general allegation. Southern Rp,il-

• 

way Oo. v. King, supra. Theise bills ,do not nega.tive 
• 

the possibility that the directors &re acting in good 
faith for what they beli~ve to be the best interest 
of the corporation, and the me1·e thi·ettteµed :pa:r­
ment of a tax which some stockholder c)ain:;t~ to bt1 
unconstitutional is not an ultra vires act. 

' • 

• 

' 
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The supplemental bill in No. 213 (Dodge-Brady 
case) even with the aid of Equity Rule 22 can not 
give tbe court belated jurisdiction, (a) because the 
cause was neve1· transf er1·ed to the law side of the 
court as i·equired by the rule, and ·without transfer 
no jm·y ti·ial could have been had on any issue that 
might afterwa1·ds have been joined upon any of 
the matter averred in paragraphs VIII and XI 
and tbe fu·st sentence of XII of the bill; (b) the 
prayer fo1· equitable relief was still continued; and 
(c) at the tjme of the filing o:f the supplemental 
bill there had been no decision by the Commissione1· 
on the appeal taken by Dodge Brothers . 

.Assignment No. 1 (p. 5, additional b11ef, Dodge­
Brady case, No. 213), complaining of a disrnissal 
without reservation, may not be considered, because 
(1) it goes not to the legal propriety, but only to the 
form of disinissal, and no such error \Vas assigned in 
connection with the appeal when taken (R., 43); 
and (2) appellants did not, in the court below, 
either object to the form or apply to that comi: to 
change the :form of the decree. 

The Government is insistent upon its contention 
of lack of jurisdiction as to the cases affected the1·e­
by, because it deems it important that complu.ining 
taJi:.payers be, in the future, confined to proper pro­
cedure, to the end that the confusion and embar­
rassment other\vise resulting to the i·eventte may 
hereafter be avoided. 
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T.B E MERITS. 

I. 
• • 

LACK OF UNIFORMITY CAN NOT :BE SUCCESSFULI.Y 
URGED. 

1. Income taxes. at least when laid on income de1•ived 
from i·eal or personal prope1·ty, are di1·ect taxes, and 

. t~e1·ef ore not subject to the unif 01•mity rt1le, EX­
PRESSLY p.rescr-ib.ed by the Constitution • 

• 

. (a) lt it:i settled, that the l1niformity requirement 
o:(: clause 1 of section 8 of Article I of the Oonstitu­
tio~, is limi.ted to duties, imposts, and excises, and 
does not· apply to direct taxes. Pollotli: v. F. L. ct 
T. Oo., 157 U .. S., 557; Spreclf;els Suga1· JJ,efining 
Oo., \r. McLewn) 192 U. S. 397, 413; License Tax 
Oases, 5 Wall. 462, 471. .And the Pollock case (158 

• 

U. S. 601, 637), :finally determines that a tax on in-
come de1·ived from eithe1" real or pe1·sonal p1·operty 
is a di1·ect tax. In none of the cases at ba1·· does the 

- -

record affirmatively show that there is involv(~d any 
tax on income derived from any other sou1·ce; for in 

. -

the Dodge cases, the return was on invested capital, 
whether the partnership income be i·ega1·ded as 
f1·om the pla~t (realty)or frcom the manufacture 
-
a;nd sale of automobiles (personalty). Therefore, 
no question as to any othe1· kind of income tax is 
now before this court. Fli1it v. Stone Trac;'lf Oo ..• 
220 U.S. 107, 177; 801ithern Ry. v. J(.ing, 217 U. S. 
534; and Hatch v. Rearclon, 204 TJ. S. 160 and cases. 

(b) Apportionment being restricted to direct 
taxes 01ily (Flint v. Sto1ie Tracy Go.~ sup1·a 152), 
the Sixteenth Amendment, in i·emovi:p.g that i·estric-

• 

• 

• 
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tion, recognized a1i71 tax upon income '' from 'vhat­
ever source derived'' as a di1·ect tax, and as such 
subject to the apportionment rule unless specially 
exempted. 

In appellant,s brief in th~ Dod~~-Ospo1-n casf': 
(No, 3.96), it is said: 

Tha.t decisio:p. {:PoUoc]\ cas~) \Vt\S a.nthoii.­
tatiYe and fin:;il. The Sixteenth .Amendment 
recognizes it as a perman,ent interpretq,tion 
of the Constitution. (9.) 

(c) In thei1· briefs in all th~se cases appellants 
ad.mit that the taxes here involved are direct. Brn­
shaber brief) pages 14) 16, 66-69 ; Dodge-Brady b11ef 
(Baker), pages 20, 2~; (Guthrie), pag~s 6, 10-12 
(quoting and distinguishing the Flin.t case) ; 
Dodge-Osborn brief, page 9; Stanton b1'ief, pages 

• 

3~ 4, 36, 59, 74, 96, 114, 130, 136, 140; Thorne b1ie£, 
pages 19, 38, 45, 47. 

~. The Constitntion imposes on the taxing power no 
rnle of mPLIED or illh~r~nt uniformity. 

If 1mifor·mity was an essential of every tax, then 
the provision that ''all duties, etc., shall be 11ni­

forrn throughout the United States '' might as well 
have been omi.tted :from the Constitution. This 
court, however, has repeatedly said that this ex­
press Jjmitation, as well as that of apportion,;ient, 
found in clause 4 of section 9 of Art. III and clause 
3 of section 2 of Art. I, is vital. In the Pol­
locl;, case, supra (157 U. S. 557), this court quotes 
from the opinj.on of 111·. Ohief ,Justice Chase 
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i:t1 tlre Livern.se Tax Oases; 5 Wall. 462, 47i, as fol-
lo"W"s: · 

It is true that the power of Congress to 
' ' tax is a very extensive power. It is given 

in the Constitution, with only one exception 
and only two quaUfteations. Congress can 
not tax exports, and it must impose direct 
taxes by tlie ritle oi apportionment, and 
indirect taxes by the rule of uniformity. 
Thus' limited, and t1iiis only, it reaches every 
subje~t, and ma1J be exercised at discretion. 

-
" 

at language could more elearly express the 
idea that the po"W"er is 11n}j_mited save by these t"W"o 
qualifications~ Referring to excises in Patton v. 
Brady, 184 U. S. 608, this court said: 

• 

The e;xer-cise of the pewer is therefore lim-
ited by the rule of uniformity. The framers 
of the C0nstitution; the pe~ple who adopted 
it, thought that limitation sufficient, and 
courts may not add thereto. (622.) 

See also McOray v; U1iited States, 195 U. S. 27 f 
Flint v. ,StrJne Tracy Oompwny, supra. 

If tney ma:y hot add to the exp~ess limitation of 
uniformity in clause 1, si~pra, ho"W" may they add to 
the express limitation of apportionment in clause 
4, supra, ail additional implied requirement of uni­
f(;)rmity; ll.Iid why was tlie requi1·ement of i1ni­
for:ini'ty expTE!ssly inserted in the f oi·me.r c1ause, 
and entir~ly omitted from the latter 'F 

-

• 

-



• 

\ 

14 

Appellants in the Thorne brief (p. 39) quote 11r. 
Cooley as :follows : 

And as all are alike p1·otected, so all alike 
should bear tl1e burden. 

In the text the sentence reads: 

And as all are alike p1·otected, so all alilre 
should bear tb.e bu1·den, i')l propo~·tio1i to 
tlie ilitereNt involved. 

The 11nders.cored words dispense with absol11te 
equality, and prese1-ve the right of selection of sub­
jects and classes of persons to be taxed. ..A.s uttered 
by the author, the rule is co1-i·ectly stated; as ex-
cised by appellant, it is not. . 

Equality of taxation as between individuals can. 
not be developed from eithe1· the '' equal protec­
tion'' or the'' due process'' clauses of the Four .. 
teenth .Amendment, becallSe that amendment has no 
application to the Federal Govenlment; no1· f1·om 
the Fifth .Amendment, because that amendment in 
nowise limits the taxjng power of Congress. Bil­
lin.gs v. U1iited States, 232 U. S. 261, 282. liore~ 

over, neither of these amendments would dema11d 
any such result if they could be applied. This will 
be elaborated later. 

3. The rule of uniformity, where applicable, is not vio· 
lated by eithe1· exemption, clnssiflcation, 01· di&­
eruninntion Tinless these be so arbitrary and 
out1·ageo11R as to indicate favoritism or prejudice • 

• 

Assume for the sake of argt1ment a tax controlled 
by the uniforroity rule. The taxing power and the 

• 
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war power are the broadest powers of government. 
Surely, if the former car1·ies the right to destroy, 
any mere hardship or illogical or unscientific appli­
cation c.an not defeat a ta.xing statute. 
· In Knouilton v. Moore, 178 U. S. 41, this court, 
speaking th.rough the present Chief Justice, said: 

' 

* * * if a lawful tax can be defeated 
because the power which is manifested by its 
imposition may when further exercised be 
destructive, it would follow that every lawful 
tax would bec.ome unlawful, and, therefore, 
no taxation whatever could be levied. (60.) 

In Flint v. Stone-Traoy Co., 220 U. S. 107, this 
court, through Mr. Justice Day, said: 

The argument, at last, comes to this: That 

' 

because of possible results, a power lawfully 
exercised may work disastrously, therefore· 
tlie courts must interfere to prevent its exer• 

• cise, because of the consequences feared. Na 
such authority has ever been vested in any 
court. (169.) 

The rule against discrimination applicable t~ 

antitrust cases, rate-,;t?egulation cases, etc., is not the 
correct measure of the-limitation in this i·egard on 
the tax.ing power. _ 

. . 

In Cook v. Marshall County, 196 11. S. 261, this 
court, speaking of antitrust and rate regulation 

• • • 

cases, said : 
• 

These cases, however, have but limited ap­
. plication to laws imposing taxes where the 

right of classification is held to permit or 

• 

• 

• 

• 

• 

' 
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filserimrnation between different t1·ad~s and 
callings it'1t·en not obvioiisly exercised in a 
spi1·it of p1·cjtt·dice O'I' f avor·itisni. (Citing 
cases.) (274.) 

.Again, speaking of the s11bject £1·om the stand­
point of the tax·lug power, and in Nicol v. A'11ies, 
173 U. S. 509, this com't said: · 

The question always is when a classifica­
tion is made, \Vl1ether there is any i·easonable 
ground for it, or whetl1e1· it is only and sim­
ply arbitrary, ba~ed upon no real distinction 
and entirely unnatural. (Citing cases.) If 
the classification be prope1· and legal, then 
there is the requisite uniforrnity in that re­
spect. (521.) 

];findful of these conside1·ations, let 11s now see 
how this court has applied each, the express limita­
tion of unif orrnity in clause 1 of section 8 of the 

~ 

Oonstitution, and the alleged ii1iplicd requi1·ement 
of un:if o:r·mity sought to be deduced from the Fifth 
Amendment; or even tln·o11gh the Fifth, from the 
Fourteenth. Amendment. 

A. The express unjformity clause of the Constitution requires 
only geographical tlll.d not in:trin.sic unifox1nity, 

It is no longer open to debate that the words, 
''shall be uniform throughout the United States,'' 
in clause 1, section 8, .A1~licle I of the Constih1tion 
req11ire geog·rapliical unifor:1nity only; and that the 
latter term means not inb.~nsic equality operating 
aJike on all persons subject to a tax, but only like 

' 



• 

:J. 7 

op~ra..tio:p. on those within the same clas.r; in every -
p,q,rt Di the United St.ates. - -

In Knowlton v. Moore) supra) this cou:rt, aonstru­
lli,g the Legacy Tax of 1893 ,and speakipg through 
the present Chief Justice, states the· opposing con­
tentions and the conclusions of the court as follows: -

On the one iSide the proposition is that 
the command that duties, imposts, and ex­
cises shall be uniform th.Eoughout the United 
States relates to the inherent and intrinsic 

• 

character of the tax; that it contemplates 
• 

the ope1·a:tion of the ia:x upon the property 
of -the individual taxpayer and exacts that 
when an imp0st, dt1ty-, or excise is levied it 
shall operate p1·ecisely in the same manner 
upon allmdJ;;vid-u,als; that is to say, ·* ·* ~ 
shall be equ.al and uniform in theiT operation 

- . 

upon pe1·sons .and property iP. the iSens~ of 
the meaning o;f tb.e words ~~ .equal and ·uni­
form,'' as now found i-n the constitutions of 
most of the States .of the Union. The· con­
t1:axy construction is tbis: Tliat the words 
'' uniform th.i·oughout the United Sta,tes '' 
do not relate to the inherent character of the 
tax as respects its operation on individuals, 
but simply requires tb.a:t whatever plan or 
method Congress adopts for laying the tax 
in question, the same pl_an and the saine 
method must be made operative tl:iroIJ.ghout 
the United States; that is to say, tha.t whe:i;­
ever a subject is taxed ap_ywhere the sa.me 
must be taxed everywhere . throughout the 
Uni-ted States, and at the same rate. (84.) 
•* * * 

()686 15 2 

• 

• 

• 
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By the i·esult, then, of an analysis of the 

hlsto1·y of the adoption of the Constitution 
it becomes plain that the wo1·ds ''11niform 
throughout the United States'' do not sig­
nify an int1·insic, but shnply a geographical, 
uni.formjty, (106.) 

In Billi1igs v. United Si·ate.s, 232 U. S. 261, this 
court, through the present Chief Justice, said: 

It has been conclusively deter1uined that 
the requirement of uniformity which the 
Constitution imposes upon Congres~ in the 
levy of excise taxes is not an intrinsic uni­
formity, but merely a geographical one. 
(Citing the Flint, Mc0~·ea1 and Kno·1l1lton 
cases.) (282.) 

B. Assuming also that the Fifth Amendment controls the ta.xing 
power as it does not-and even tho.t the '' equal protection 11 

requirement of the Fourteen.th. Amendment may he either read. 
into or spelled out of the lo.nguage of the Fifth. Amendment-as 
it may not-neither would operate to forbid reasonable exemp­
tion, classification, or diseriminn.tion. 

This court has twice, for a1·gument 's 8ake m.e1•ely 7 

assumed that which appellants apparently tuke as 
the basis of the majo1· part of theh· argument, 

· i. e., that the '' equal protection '' clause is to 
betreatedasapart of the Fifth Amendment. Thus 
considering the subject, it has decided (1) that the 
]imitation :imposed on Congre8s by the Fifth.t\.mend­
ment at most can not be greater than that imposed 
on the States by the Fom·teenfu Amendment, and 
therefore if the Fourteenth .Amendment does not 
operate to deprive the States 0£ the power to ex­
empt or classify, no more can the Fifth Amendment 
so operate as against the General Go-vernment. 
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In Dist1·ict of Coliimbia v. Brooke,, 214 U.S. 138, 
this co111·t, th1·011gl1 Mr. ,Justice McKenna, said: 

• 

• 

• 

Howe,·e1·, the q11estion of the power of 
Congress, broadly considered, to discrimi-

' nate in its legislation is not necessary to 
decide, for whether such power is expressly 
01· impliedly probibiteq, the prohibition can 
not be stricte1· 01· mo1·e extensive than the 
Fourteenth Amendment is upon the States . 
That .Amendment is unq11alified in its decla­
ration that a State shall not ''deny to any 
person within its jurisdiction the equal pro­
tection of the la1vs. '' Passing on that 
Amendment, we have repeatedly decided so 
often that a citation of the cases is unneces­
sary that it does not tal<:e f1·om the States 
the power of classification. And also that 
such classification need not be either logically 
appropriate or scientifically accurate. The 
problems which are met in the government 
of human beings are different from those 
involved in the examination of the objects of 
the physical world and assigning them to 
their proper associates. A wide range of 
discretion, there£ ore, is necessary in legisla­
tion to make it practical, and we have often 
said that the courts can not be made a refuge 
from iII-ad\7ised, i.mjust, or oppressive laws. 
(150.) 

.And again in the Seoond Employers' Liability 
cases, 223 U. S. 1, this co11rt, through Mr. Justice 
Van Devanter, said: . 

B11t it does not :follow that this classifica­
tion is violative of the '' due process of law '' 

• 

• 

• 

• 
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clause of the Fifth Amendment. E\"'en tf it 
be assl1med that that cla11~e ii::: equivalent to 
the'' equal p1·otection 1)f the la,"is '' ela11se of 
the Fourteenth .Amendment, ll'lticlt i..; tlbf' 
nio.-:t flt.at f'((ll lJc <'lr1,i11i-c(l f o·)' it lt·<')'C. it doeg 
not take from Co11g1•e::::s tl1e powl·1· to elUF::'ify, 
nor does it C•)ndemn exertions of tl1u.t power 
merel\"' beeau:.;:e thev rJcet1sion some in-

~ . 
equalities. On tl1e c1Jnt1·a1·y, it n.dmjts of 
the exe1·<~ifle c1f n. "\\'ide dil'l<!retion in cla8sifv-• 
ing according to general, i·athe1' than minute, 
distinction:il, an.d condemns "\"\~hat i~ done only 
when it is without tiny rea.8onable basis, i.1.nd 
therefore is pu1·ely a1·bitrary. (52, 5~3.) 

That the Fom·teenth Amendment does not pre­
vent exemptions 01· classifications not arbitrary in 
their nature is no longer an open question. Bar1·ctt 
v. State of llidia1ia, 229 U.S. 26, 29; I1iter1iatio1z,al 
Harvc.'Jfcr Go. v. Jlis.'iOllri, 2:34 U. S. 199, 214, 215; 
Metropoli.'1 Tli·eatcr Go. v. Cltica,90, 228 U. S. 61, 69; 
Lindslc11 v. Natio·11.al Ca1·bo·1z.ic Gas Oo., 220 U. S. 
61, 78. 

Appellants rely on So11,tJi-e1·1l Railll'a?J Oo. v. 
Gree1ie, 216 U. S. 400, in which case this court i·e­
fused to sanction a certain legislative classifir~ation. 
Later, in the Bi1-ling.'i ctt~e, .'il.tJ1"f'u, when, us ii..ppear~ 
from the repo1·t.ed synopsis of b1·ie:f'.s tl1e1·e were 
p1·essed upon this cc1m·t the Liiid . .,z.cy and B<1.r1·ett 
cases, .'i'tlpra, on the one hand, and the So·u.tltcr1z Rail­
ivay Co. case llpon the othe1· thcJl1gh the latter, like 
the Billings case, invol\Ted dise1·imjnation in i·ate as 
between a domestic and a fo1·eig'll taxpayer it up~ 
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held the principle of Lindsley and Barrett cases, 
which we claim are c0:nt1·olling here. The State 
enactment involved in the Southern Railway Oo. 
ease, was held to violate the Fourteenth Amend­
ment; b11t the .. Federal p0wer in:v0lved in the Bil­
lings case was held to be· u:na:frected by either the 
Fourteenth 01· Fifth .Amendments. 

As· to the power to exempt, this court in Gibbons 
'7'. District of Columbia, 116 U. S. 404, said: 

• 

In the exercise of this power, Congress, 
like any State legislatm·e unrestricted by 
constitutional pro-visions, may at its discre­
tion wholly exempt certain classes of prop­
erty £1·om taxation or may tax them at a 
lowe1· i·ate than other property. (408.) 

In Beers v. Glynn7 211 U. S. 477, this court 
quoted from its opinion in Magoun v. Illinois Trust 
& Savings Bank, 170 U. S. 299, as follows: · 

• 

Nor do the exemptions of the statute ren­
der its operation unequal within the meaning 
of the Fou1·teenth .A.mendment. The right to 
make exemptions is involved in the right to 
select tile subject of taxation and apportion 
the public burdens among them, and must 
j30nsequently be understood to exist in the 
law.making po\ver whereve1· it has not in 
terms been taken away. T'o sotne extent it 
must exist always, for the selection of sub­
jects of taxation is of itself an exemption of 
what is not selected. Cooley on Taxation, 
200 ; see also the 1·emarks of Mr. Justice 
Brlldley in Bell's Gap Railroad v. Pennsyl­
vania, i34 U.S. 232. (482.) 

• 

• 
• 
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See als1_1 Wc·lcl" \T. 000!1-, 97 U.S. 541; Hotri.e of t}ie 

Friendless , .. Roiise, 8 Wall. 4!30; Salt Oo. v. Ea.st 
Saginait1, 1:3 Wall. 373. 

Finally, noticing a single additional contention 
advanced in one of appellants' briefs, in connection 
with alleged limitations on the Federal pov:er of 
ta.""Lation, we deem it sufficient to 8ay that we feel 
that notbing would be gained by discu~sing the dis­
tinction attempted to be drawn. by coun~el in the 
Brushaber brief (pp. 2:3-25) bet\\"een r;1)-called 
~~ prjmary powers'' of Congre:=:::1 and it~ '' l-lecond­

ary or ancilla1-y powers. '' 

, C. Selection and classification is n.n ex-0lusive function of Con­
gress until its exercise becomes pin.inly the result of prejudice 
or favoritism. 

The la1·gest latitl1de i::: allowed. Nothing i::hort of 
action so urbitrarv a~ to clea1·lv inclicate favoritism • • 
or prejudice will justify interference with a taxing 
statute. Cl1C>le)' on Constitutional Limitations, 
third edition, page 7~39, says: 

The constitutional i·eq1th·ement of equality 
and 11nif or·r·oity only extends to such objects 
of taxation as the legislature shall deter1·oine 
to be p1·ope1·ly subject to the burden. The 
po1u:er to dete?·ni·inc t1ie per.so'ti.'i a1id tJi:e ob~ 
ject . ., to be taxed i . ., trit.<;ted c:rcllt.~iv€ly to tli:e 
legislative depa1·tni.ent * * {\-. 

In Pacific I1t:)ui·a1ice Co. v. SoifJle, 7 Wall. 433, 
this court said : 

Congress may p1·escribe the basis, fix the 
rates, and require payment as it may deem 

' 

• 
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• 

• 
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prope1·. Within the limitS' of the Constitu­
. tion it is supreme in its action. No power 

of supervision OT controi is lodged in either 
of the other departments of the Government. 

. . ( 443.) J 

In McCray v. United States, 195 U. S. 27, this 
court, speaking thi·ough the present Chief Justice, 
quoted from Veazie Bank v. Fen1io, 8 Wall. 548, as 
• 

follows·: 
' ~ 

The power to tax may be exercised oppres­
sively upon persons but the responsibility of 
the legislatt1re is not to the courts but to the 
people by whom its members are elected. 
(57.) * * * The right of Congress to 

• 

tax within its delegated power being unre-
strained except as limited by the Constitu­
tion, it was within the authority conferred 
on Congress to select the objects upon which 

• 

an excise should be laid. ( 61.) 

In Treat v. White, 181 U. S. 264, this court said: 
• 

The power of Congress in this discretion is 
unlimi.ted. (269.) 

In the Fli1it case, su1Jra, this court quoted from 
Patton v. Brady, supra, as follows; 

• 

It is no part of the :f 1.1n.ction of a court to 
· inquire into the reasonableness of the ex­

cise, either as respects the amount or the 
p1?operty upon which it is jmposed. (167.) 

In Lindsley v. Natural Oar.bonic Gas Oo., 220 
U. S. 61, this court, speaking through Mr. Justice 

' 
Van Devanter, said: 

.A classification having some reasonable 
basis does not off end * * * merely be-

' 

' 

' 

' 
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caustt it is not made \\'ith run.thematical 
nicety or because in practice it results in 
some inequality. (78.) 

In Metropolis Tlieater Oo. v. Ohicago, 228 U. S. 
61, this court, through 11r. Justice 3\fcKenna, said: 

To be able to find fault with a law is not 
to demonstrate its invalidity. It may seem 
1.ttljust and opp1·essive, yet be free f'rom j11di­
cial inte11:erence. The problems of govern­
ment are practicttl ones and may justify, i:f 
they du not req11ire, 1•ough aecotnmodations­
illogical1 it. may be, and 1111scientific. * * * 
It is only its palpably a>·bit1•a1·u exercise 
which c11n be declared void tmde1• the Four­
teenth 1\mendment ; ( 69.) * .:; ·:(· 

!n Internatio1ial Ha~·i:c.o:;ter Co. v. :Jfissoil1·i, 234: 
tr. S. 199r this com·t also, throt1gh Iiifr. Justice 
J\.icKenna, said: 

·x· * ,,. it is competent f 01· a legisla­
tm·e to determine upon what di:ffe1·ences a 
distinction may be made fo1· the purpose 
of statuto1·y clai::sifi<!ation between objects 
othe1'~vise having resemblances. Such 
powe1·, of eourse, can not be arbiu·a1·ily ex­
ercised; the distinction must. have i·eason­
able basis. (215.) 

ln Ba1•rett v. State of I1idiana, 229 U. S. 26, this 
cotlrt, through 1\1r. Justice Day, said! 

The equal protection of the laws req11ires 
laws of like application to all sjn1ilarly situ­
ated, but in selecting some classes and leav~ 
ing out others the legislature, while it keeps 
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within this principle, is, and may be; allowed 
wide discretion. * *" * The legislature is 
pe.r.tilitted to make· :treasonable classification, 
and bef ol'e a- eourt can interfere With the 
e:&:~rcise of its judgment it mu:st be able to 
say- that the1•e is no fair 1~easoh fo1· the law 
that would not require With equal force its 
extension to others whom it leaves un­
toueli:ed. (29; 3e.) 

In N{col v. Ameg, Yupra, this court said: 

The question always- is, when a classifica­
tion is made, whether. there is any reasonable 
ground fo1· it; or whether it is only and sim­
ply arbitrary, based upon no real Wistinction 
and entirely tfJnnati,,ral. ( 521.) 

4:. :N' one of the exeihpti(JhS' 01' disc1•iminations hfi1·e com­
plained' of p1~odttce lack of llil-ifo:rmity, 

B·efore considering each alleged illegal exemp­
tion or discrimination, let llS recall the burden ap­
pellants assume in asldilg tlris court to decla1·e this 
tax act rmconstitutional. • 

-In Nicol v. Ames, supra, this court said: 

1t is always an exceedingly grave and deli­
cate duty to decide upon the constitution~ 
ality of an act of the Oong1·ess of ihe United 
States. The presumption, as has :frequently 
been said, is in favor of the validity of the 
act, and it is ollly when the question is free 
from any reasonable doubt that the court 
should hold an act of the lawmaking power 
of the Nation to be in violation or that fu:nda­
mental instrument upon which all the powers 

, 
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of the Gove1·nment i·est. This is pa1·ticularly 
true of a revenue act of Cong1·ess. The pro­
visions of s11ch an act should not be lightly 01· 

11nadvised1y set aside, although if they be 
plainly antagonistic to the Constitution it is 
the dutv of the coui·t to so declare. Tl1e • 
power to tax is the one g-reat power upon 
which the whole national fabric is based. 
It is as necessary to the existence and pros­
perity 0£ a nation as is the ah· he breathes to 
the natural man. It is not only the power to 
destroy, but it is also the powe1· to keep alive. 
·» ·x· ~:· But while yielding implicit obedi-
ence to these constitutional i·eq11i1•ements 
(Constitution, Art. I, sec. 8, and sec. 9, sub­
divisions 4 and 5) it is no part of the duty 
of this coui·t to lessen, impede, or obstruct 
the exe1·cise of the taxing powe1· by merely 
abst1·11se and subtle distinctions as to the 
pa1·ticula1' nature of a specified tax, where 
such distinction rests mo1·e u1)on the differ­
ing theo1·ies of political econo1llists than 
upon the p1·actical natui·e of the tax itsel.£. 
(514, 515.) 

In Lind:{ley v. N atl-1.ral Oarbo:ri.ic Gas Oo., ,"Jitp?·a, 

this court said: 

One who assails the classification in such a 
law must car1·5· the burden of sho·,v·ing that it 
does not rest upon any reasonable basis but 
is essentially a1·bitrary. (78, 79.) 

With our angle of view thus established, we nov..· 
apply the test of the rule to the several exemptions 
and alleged discriminations here complained o:f . 

• 

• 
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A. The EXEMPTIONS (of $3;000 of the income of an individual 
and of the entire inco:m,e of certain 01·ganizations and asso­
ciations) were within ,the exempting power. 

· It is unnecessary to establish argumentatively the 
power to make either of t11ese exemptions. This 
court said the final worcl in FU1it v. Stone-Tracy 
Oo., supra, as follows: · 

-

It is again objected that :incomes under 
·$5,000 are exempted from tl1e tax. It is 

· only necessary, :in this connection, to l'efer to 
K1iowlton v. Moore, 178 U. S., supra, in 
which a tax up0n :inl1eritances in excess of 
$10,000 was sustained. In ~Iagoun v. Illi­
noi.~ Triist & Savings Ba1ik, 170 U. S. 283, 
293, a graded. inheritance tax Vi'as s11stained. 
As to the objections that certain 01·ganiza-­
tions, labor, ·agric11ltural and l101·ticult11ral, 
paternal and benevolent societies, loan and 
building associations, and those for i·eligious, 
cha1·itable, 01· educational p111·poses, are ,ex­
empted from the operation of the law, we 

• 

:find nothing in them to invalidate the tax. 
As we have had freq11ent occasio11 to sa3t, the 
decisions of this court from an early date to 
the present time have empl1asized the i·ight 
of Congress to select the objects of excise 
taxation, and within this power to tax some 

• 

and leave othe1·s untaxed, must be included 
the right to mal{e exemptions such as a1·e 
found in this act. (173.) 

It is submitted that in view of the manv cases • 

of p1·operty taxation, o:f whicl1H011ie of the Frie1id­
less v. Rouse, Salt Go. v. East Saginaiv, and Gib­
bons v. District of Ooliimbia,, a,11 sup1·a, a1·e typical 

• 

' 
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this court can not distinguish between the Corpora­
tion-Tax .A.ct or 1909 and the Income-Tax Law of 
1913. The powe1· to tax at all (in the instant ease 
given specifically by the Sixteenth Amendment) is 
the essential element; not tb.e nature 01• cba1•acter 
of the tax. 

}r1oreover, if any distinction is to be made, it is 
submitted that it must be dJ.•awn in :favor of the 
donstitutionality of this statute, for i£ a,n income 
tax is to be withdi·awn f1·om the cla8s of es:cises it 
must be withdi·awn also from the operation of the 
rule of 1mifo1•mi.ty which applies only to ~ueh 
taxes. 

It is si · eant that in the Fli1it ease this court 
deliberately ref used to follow the reasoning upon 
this question of exemptions of 1\-Ir. Justice Field in 
his concurring opinion in the Poliocl;, case llpon its 
first hea1·ing. (157 U. S. 429, 591 et seq.) This 
opjnion, which, while nomjnally concm·1·ing, can­
vassed a quefl.tion upon which t11e com·t a"\.Towedly 
stood equally divided, is extensively qtloted in sev­
eral of appellants' b1·iefs. 

In Knou:lto·n v. Jloore, ·siipra, tbis eotu-t, by the 
present Chief ,Justice, said: 

* ·>=· ·:.: taxes imposed with reference to 
the ability of the pe1~son upon whom the bur­
den is placed to bea1· the sa.:rn.e have been. 
le'\ried from the foundation of the Govern­
ment. So, also, some autho1·itative tninkers 
and a number of economi.c writ~rs contend 
that a progressive tax is more just and equal 
than a propo1·tional one. In the absence 
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of constitutional limitation the question 
whether it is or is not is legislative and not 
judicia:l. (109.) 

The p1·iD.ciple of exempting small incomes finds 
support in the cases in this c.ou1·t involvjng inheri­
tance-tax sta,tutes. Although some of the appel­
la11ts here deny the fl,nftlogy, this court has expressly 
recognized it. Flint v. Sto1ie-Traoy Go., sup1·a, 173. 

The Income-Tax .Aet of New Zealand (1894) ex­
empts $1,500; of 1'1:assachusetts (1902) $2,000; .of 
South Carolina, (1912) $2,500; and of Oklahoma 
(1907) ·$3500; while the Federal act of 1894 caF­
ried an exemption of $4,000. In view of the dates 
of these different enactments and the utterances ·0I 
Mr. Justice Harlan (infra) as to the then (1894) 
cost of living, together with the well-l~wn increa.se 
in living cost that has taken place in the .last 20 
y.ears, it can hardly be said that the present exemp­
tion of $3;000 is so large as to be unreasonable ; 
much·less that it is so a:rbitrary as to indicate preju­
dice or favoritism. 

In Peacock v. Pratt, 121 Fed. 772, 777 the Ni-nth 
·circuit Court of .Appeals considering the $1,000 

• 

special exemption in the Hawaiian income act, said: 

• 

It (the power to make reasonable exemp­
tion,s) has been upheld on grounds of en­
lightened public policy a public policy 
which seeks to exclude f1·om taxation the liv-. . 

ing expenses of the ave1·ag.e family, and thus 
• • • 

to enable the po9r man to escape becoming 
a public burdeu. It rests upon the .theory 

. -
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that the exemption i·esults in ulti1nate bene­
fit to the taxpayer, which compensates him 
fo1· the additional blu:den of taxation which 
he is thereby en.lied upon to bear. -x- '~ .;; 

If tJt.e po·it,e1· to ·ni.ake l'Xe»iptio'J'i~ be o?icc 
co1icedccl, t11.c am.ou1i.t rJf flt.c exc1>iptio1i is 
la}·gely i1.1itlti12 tli,e disc1·etion of tlt.e lcgisla­
tilre a discretio·1i 'lt'Jticlt i.<> 1iot .'!/it.bject to 
1·eviezv i1z t1t·C courts u1ile.'is it be clearl,1J 
sho·it·1i to hat'e bee1i abic.'!lcd. (777.) 

Appellant in the T11,o·r1ie case (p. 66) cites a de­
cision of the Supreme Court of Hawaii, Ga11ip­
bell v. Sliau1J 11 Haw. 112, holding an ea1•lie1· sta.t11te 

• 

of substantially the same teno1· to be unconstitu-
tional. Hawaii is in the Ninth Cire1.tlt and the" 
Circuit Court of Appeals is the com·t of last 1·esort 
in that circuit. 1101·eove1·, the act involved in the 
case is easily distingt1ished from that in the case 
at bar. The former exempted $2,000 upon all in­
comes Ul) to $4,000 but req11ired the man whose in­
come was $4,001 to }Jay the tax on the full amo1m.t. 
The Ter1·itorial com·t noted that fact in its opinion 
when it said: 

But the statute in question does not. ex­
empt from taxation all incomes to the 
amount of $2,000, but imposes upon him who 
receives ove1· $4,000 a year a tax of 1 per 
cent upon the whole amo11nt, whe1·eus the 
person whose income is less than $4,000 pays 
only on the excess of income ove1· $2,000. It 
is well settled that the legislature has the 
power to classify objects of taxation, but it 
is eq1.1ally well settled that Relection::l can not 
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be made out of a class fo1· taxation and 
others of the same class be exempted. 
(120, 121.) 

Although the question of exemptions was not dis­
cussed in the main opinion, the views of Mr. Jus­
tice Harlan upon this point in his dissenting opin­
ion in the Pollock case (158 U.S.) are illuminating . 

• 

He says: 
• 

• 

• 

• 

' 

In this connection, and as a g1·ound :for an·· 
nulling the provisions taring incomes, co1m­
sel for the appellant refers to the exemp­
tion of incomes that do not exceed $4,000. 
It is said that such an exemption is too large 
in a.mo11nt. That may be conceded. But 
the court. can not for that reason alone de­
clarE: the exemption to be invalid. Every 
one, I take it, will concede that Congi·ess, in 
taxj11g incomes, may rightfully allow an ex­
emption in some amount. That was done in 
the inco1ne-tax laws of 1861 and in subse-

• 

quent laws, and was never questioned. Such . 
' 

exemptions rest upon grounds of public 
policy, of which Congress must judge, and 
of which the court can not rightfully judge ; 
and that determination can not be interfered: 
with by the judicial branch of the Govern­
ment, unless the ezemption is of such a char­
acter and is so unreasonably la1·ge as t9 
authorize the court to say that Congress,· 
under the pretense merely of -legislating for 
the general good, has put upon a £ew persons 
burdens that, by every principle of justice 
and t1nde1· every sound view of taxation, 
ought to have been placed 1-lpon all or llpon 

• 

• 

/ 
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the g1·eat mass of the people. If tli,c exc11ip­
tio1i liad been [1laced at ·~1,;)00 01' C'l,ll'li $2,000, 
few, I tliinlL, tt•o·uld li.ai·e co·1ite1idcd tli.at Con­
gress, i11 so doi11u, lt·rtd e:r.cccclcd it . .:; po·ll'Cr . .:;. 
In i1icit' of tlt.e in.crca . .:::cd co.'lt of lii•i1l·[J nt t1liR 
day, a . .::; conzparcd z1·itl1 otJ1.c1· tini.c·.'I, tl~c d.iff e·1·­
ence 1Jet11•ce1z e1.:t11.c1· of f 71.0.'le a11'Z.O·l£1Z.fR a1id 
$4,000 i.'it 1iot ,.,·o g1·eat a:-; to j·zi.'ltif y tl1:c co1trt.s 
iii strilii1z.fJ do·l£'il all of tltl' ir2co·11z.(• ta:r pro­
vi.9t'.o,,J'b.'I. The basis t1pon which such exf'mp­
tions l'est is that t11e ge11e1•:.1 l welfu1'e l'equires 
that in taxing inc1)me~, is11eh exemption 
should be mu.de us \vill fttirl-v <'f>·t.'£'>' ilt.c a1i-• 
niial e.r1Jc1ise.-; of tJ1.c nt'C)'fJ.,[lr f a11i·ily, a1id 
t71:iis prevc1i.t tlt.e 11z.e11i.be)','I of ~'lt.cl1 f n·112ilic.r; 
beco·n-ii1zg a c1l·rcrgc z~J)O'fl t]1.e p·z~,blie. Th.e 
statute allows co1·po1·ation:;:, when making re­
turns of their net p1'ofits or income, to deduct 
actual operating and business expenses. 
Upon like ground:.:::., as I suppose, Congress 
exempted incomes under· $4,000. (675-676.) 

NoTr.. Thig 1•0.•int i"' af'~rt\'>11 in thl' Bru,,,lial:•r-r itn•l 13\tuntou C(•m· 
plaints, but not Ul'l!t'u in till-' brlef in elthe1· of th4"!".i~ ca&.;-~. It i<t die. 
cussed, only as t•l its t1rF.t I•h~Lse (the ~3,(tt ~) e~c·mJ:ition), in thP. Thome 
brief, though rJ.ii;;o>ol in tllP r..-•mrilt1int 11n1l n "'-ip;11merJtfl t:•f t•rror only 
in a geue-ral. way, ii nt nll. 

:B. The various alleged DISORil\11.NATIONS were v1ithin the 
selecting nnd classifying power. 

The following outline will be ol)served in discus-
• s1on: 

(1) Di.'Jcri1ni1z.atio1i.o:; a.gai1il'Jt co1·poratio·1i.-;, a?Z·d 
clas.9cs of corporations. 

(a) In not allow.mg corpo1·ations $3,000 exemp­
tion, as in case of indi:viduals. 

• 



• 

-

33 

(b) In requiring corpo1·ations but not indi­
viduals to pay the no1mal tax ·on corporate divf...,. 
dends. 

( c) In requi1·ing certain corporations to collect 
'' at the source.'' Discussed in III, in,fra.) 

( d) In allowing corporations generally to de­
duct only an arbitrary amount of interest paid on 
bonded indebtedness, while allowing banks to de­
duct all interest paid on deposits. 

( e) In not allowing mining corporations to de­
duct only a certain portion of their ore depletion. 

(2) Discri'YMnation in siirtax. p1·ovisio1i. 

(a) In applying to individuals b11t not to cor-
porations. -

(·b) · In classifying on ha.sis of wealth. 
( o) In not allowing $3,000 exemption as in case 

· of no1·mal tax. 
( d) In not allowing ded11ction of corporate divi­

dends as in case of normal tax. 
·( e) In allowing corporations but not partner­

ships or individuals, to withhold profits from taxa-
tion. · 

• 

(3) 1Jiscrimi1iation against individiials whose 
tax is withheld or paid at source . 

(a) Loss of use of money a;nd of interest. 
(b) Double payment in case where source pays 

but does not '' witbhold '' because of ''tax free'' . - -

covenant. Source pays and individual must also 
pay and seek ref11nd 

968G lu S 
• 

• 

.. 
• 

• 

• 
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( c) Double loss in ease where source witbholas 
b'1.t does· not pay, individual being obliged to pay 
and lose twice a:mo1_1nt of tax. 

( 4) Discrimi1iatio1i against husba1id a1id ivif e liv­
ing, together, 02ily 01ie exemptio1i of $·1,000 

being ailo·zved in computi11.g tlt·e 12.01·11ial tax, 
aniJ, tll·e .~urtax bcin.g levied 1tpo1i tlic exces.o:: 
above $20,000 of f i1,ci1· a·f/[fre9c1:te i?ico·11z.es 
even if n·eitlie1· alo1ie reccii:e.o;; ,<:;20,000. 

(5) Discr.iniination agai1i.~t tJt.c lt·O'l.t.~t.· re1itcr i1i 

favor of tlie lz,ou.~e 0·1v~ie1·. 

The a1·gument advanced in the preTI.ous part of 
thls division (I) of the brief completely disposes 
of all of the u.boYe alleged dis01•iminations. Each is 
but an exercise by Congress 0:f its diseretion to 
seleet the objects 0:£ taxation und the details of inci­
dence and operation. Congress having deterroj.ued 
that reeog11;ized distinctions between individl1als 
and partnerships on th.e one hand, and eorporation~ 
on the othe1', justify separate classificai:i{ln, the 
comts mav not say whether su<!h dete1wination is • • 
so11nd or even expedient. Ass11mi11g that Congress 
has taxed a house renteJ: but failed t.o place an 
equal burden on the house ownc1·, this is by no 
means an outrageous usurpation of power. It is 
but the exercise of a clearly defined power derived 
from each the Constitution and the Sixteenth 
Amendment. 

Under protest, we neverthele~s fm-ther consider 
severally the discrimin.ations c1..1mpla.ined of. 
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(1)1 Disc:vi1ninations against corpol!ation'S and• classes of 
co1'Pora.ti-0ns. 

Broad fundamental distinctions for the purposes 
of taxation have been. drawn between. corpo1·ations 
and individ11als. Text ·w1·iters an:til cou;rts have 
eimply i·ecog·nized ec0n0mie co:n-ditions th81t are well 
i:1nde:rstood by everyone. 

Black, on Income Taxes, page 28, says: 

T11e substantial difference between the 
1·ights, p1·ivileg·es,_ duties, and business 
n1ethods of co1·po1·atio11s asncl those 0f fueli­
viauals engaged iin bc1siness h:as beel!t thought 
to afford a reas0nable basis £01• placing them 
in diiflie:J?ent classes, :fior 'the purposes of taxa­
tio11. Helitce an. inc0me-tax la.Vir ca:n not be 
afil.jlildgfjld ill1vali'<il, as ma.king illlj;as-t G:t· illegal 
disc1irui'l:1ati©Ns, beeause it imp0ses a differ­
ent xa;te of taxaitil@n. 1i1.!pon the income 0f cor­
poi!!a:ti0111:l fr0m tlil.at imposed: upon the in­
come of inxiliviG:uals~ or beeau.se it e21::empts 
tlr!..e inc0me of the individ.uals below a certain 

• 

sum, but d0es n.et gPant a simila:r; e-xem.ption 
to corpora-tions. (Citing cases~) 

I:n Flint v. Stone-Traoy Go, . . 220 tr. S. 1@7, 158, 
. 

this court, 1n construing the Corporation-Tax Law 
of 1909~ said : · . 

• 

But, it is insisted, this taxation is so t1n-

equal aNd arbit1·ary in the fact that it taxes 
a business when aarri'0d on by a corporation 
and exempts a sinrllar business when car­
ried on by a partnership or p:riv.ate indi­
vid,ua;l as to place it beyond the authority 
conferred upon Congress. As we have seen, 

• 
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the only limitation upon the a11thority con­
fe1·red is 11nif ormi.ty in laying the tax, and 
11niformity does not require the equal ap­
plication of the tax to all persons 01• co1·pora­
tions who may come within its ope1·ati1)n, 
but is limited to geographical t1njf 01·n1i.ty 
tJu·oughout the United States. This subject 
was :fullv discussed and set at i·est in Kno·1£'l-.. 
ton v. Moo·rt', 178 U.S. 41, x1cp1•a7 and we can 
add notl1ing to the dil'c11~sion <.'ontained in 
that case . 

.And again at page 161 the com·t sn,id: 

·» -::- ·::· it could not be said, even ii the 
prin.ciples of the Fourteenth .Amendment 
we1·e applicable to the p1·esent case, that 
there is no substantial diff e1·ence between 
the ca1·ry.in.g on of business by the co1•pora­
tions taxed nnd the same business when con­
ducted by a private fu·m or individt1al. The 
thing taxed is not the mere dealing in mer­
chandise, in whieh the actual n·ansactions 
may be the same, whether conducted by in­
ilividurus 01· co1·po1·ations, b11t the tax is laid 
upon the })rivilep:es which exist in conduet­
:i:ng b11sine~s witho11t tl1e arlvantage wltl<!h 
inhe1·e in the co1·po1·ate capacity of those 
taxed and which a1·e not enjoyed by pri,Tate 
fu·ms or individuals. These advantaµ;es are 

• 

obvious, and have led to tl1e formation of 
such companies in nearly all b1·anchel'l of 
trade. The continuitv of the business with-• 
out inte-r1·uption by death 01· dissolution, the 
transfer of p1·ope1·ty interests by the dispo­
sition of shares of stock. the advantage of 

• 



• 

• 

• 

37 
• 

business cont1·olled and managed by corpo­
rate directors, the general absence of indi­
vidual liability, these and other things in­
here in the advantages of business thus con­
ducted which do not exist when the same 
business is conducted by p1·ivate individuals 
or partnerships. 

It is t1·ue that the court was dealing in the Flint 
case with an excise tax. N eve1·theless this quota­
tion is controlling in the p1·esent discussion. The 
charge here is that any distinction between income 
of individuals and of corpo1·ations is without rea.­
son, merely a1·bitrary, and 11ence illegal. In the 
Fli1it case this court called attention to substantial 
differences between bl1siness of individuals and of · 
corporations. Those differences existed in 1913 
when this act was passed as truly as in 1909, when 
the Corpo1·ation-Ta.x: .Act was enacted, or in 1911 
when the Flint case was decided. Its discretion in 
having· classified a tax upon the basis of those dif-

. :ferences is no more the subject of review in 1915 
than it was in 1911. The only question is the broad 

• 

general one, whether there is uniformity among 
m_embers of tlie same class. 

In Nicol v. Anies) sup1·a, this court construed that 
provision of the so-called War Revenue Act of 1898, 
which levied a tax upon sales of property by boards 
of trade or exchanges. This court said: 

In searching for p1·oper subjects of taxa­
tion to raise moneys for the support of tlre 

• 

• 

• 
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011-v.e1·nment Congi·e8s mu.-;t have the i·ight to 
l'ecog11.i.ze tl1e manue1• ii1 \V"hieh tl1e b1L";ittes:::; 
of tbt· -<!ounn-y is a<~tually transacted; how, 
.among othe1· things, the exchange (1f com­
modities is effected, what facilitie;-:; f 01· the 
eonduct of btl8ines~ e:ri~t ; \\·hat is their na­
ture and how they ope1·a.te; and what, if any 
practical and recog;nizable distinction there 
may be between a t1·ansaction which is e:f­
fected by means of u.o;;inµ: cert.a.in facilities, 
.an.d 0ne whe1·e su~11 facilities al'e not availed 
-0£ by the i1a1·ties to the :-:ame kind c1f a tra11s­
.a.ction. Having the pc)we-1· to i·ecognizl:' these 
various facts, it must als1_) follow that Con­
gress is justified, if not compelled, in fram­
ing a statute relating to taxation, to legislate 
with dil.·ect i·efe1·ence to the existing condi­
tions oi t1·ade and businei;:s th.1·011ghout the 
whole co11ntry and to the mu.nne1· in which 
they are ear1·ied on. (516.) ·X· ". ii· In 
om· judgment a .sale at an exchange does 
form a proper basis fo1' a elassification 
which excludes all sales made elsewhere from 
taxation. (521.) 

This court haH held that even in State taxt-i.tio11, 
where intrinsic personal uniformity is demandecl 
by the '' equal protection'' clause, i·ail1·oad cor­
porations may be classified apart f1·om inditldual::l. 
Ke1i-tucli'.y Railroad Tax Crt::ieR, 115 U. S. :321, :3:37, 
339. And, further, that espress companies may be 
classed separately from othe1· co111orations. Pacific 
Express Oo. v. Seibert, 142 U. S. 339, :354 . 

• 

' 



• 

:39 

Some o;f t.Jie llitrinsic di:lifelr'ences ai·e w.eli ·ex,.. 
pre-sse<il by !the Silil.prem-e ;Court of Wisconsin in fn­
.come Tax,C.ases, 148 Wi-s. 4-5£., ·as :froll:ows·: 

M:'tl'Ch complaint is made -of that part of 
sec. 10$7ru-6 which. p1"lov.ides >a different ralte 
of taxation fo.t the mcome of c·0rpor'ations 
:from the raite p!lescrib·ed for indivitlua1s, Qnd 
this also is said to be unjust <liscrifrnjuati!0:m,. 
Again the question is whether there be sub­
stantial ·difference -0! .situation between mdl­
viduals and corporations which suggest and 
justify this difterence in treatment, and 
again it see1I1.s tha:t the answer mu-st be Yes. 
The corporation is an artificial creation of 
the ;State ·endowed with flran:chises and privi· 
leges ·of :many kjnds whleh the individual h-as 
not. * * * The corp.orate privileges 
which are exclusively held by corporations, 
and the real differences between tbe situation 
·of a corporation and an ind~vidual, among 
whi;ch may 'be mentioned the fact that the 
·e0rporation never is obliged Ito pay ah ffi,,. 
heritance tax, plainly jU1stif 'JJ a diff ere.nee ·of 
treatment in the levying of the income tax .. 

• 

In Wiscons:ful the "' equal and uniform'' ·clause 
applies to a iax ·on property. View .. in:g the incom~ 
tax as an eXIcise, the ·court relieved it of the uniform­
ity test. The ·case is referred to ·only as .demonstrat­
ing the distinctions which ma~re su'flh a classificatio.n 
:f>Rir and rreuse.nable. 

An application of the tests and doctrines formu:­
laiJed in the f oreg<>llig cas~s to the vanQ11S all'eged 
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discriminations against corporations and classes of 
corporations completely disposes of each objeetion; 
and we ought not, at thls late day, to be req11i1·ed to 
discuss the right to classify corpo1·ations apart 
from individuals for purposes of taxation. 

Pursuing a still more minute application of the 
principles just announced to the specific disc.timi.­
nations charged: 

(&) D!s~i:llnlna.U<:>n in 11ot a11u'1"lng corporatlou tho SS,000 11x~mptton allolfcd t-0 
1ndlvlilnals. 

As matter of couree, corporations were not given 
I 

a $3,000 exemption. That exemption was intended 
to cover what the late 11r. ,Justice Harlan referred 
to in the portion of his dissenting opinion quoted 
abo"\""e as '' the ann11al expense of the average 
family.'' The corporation hus no such n.nn:ual ex­
pense, and it is allowed to deduct such expenses as 
it has under the heading '' ordinary and necessary 
expenses,'' which, in turn, are 'iiot allowecl to indi­
viduals. \\1 hiJ.e it has an annual business expense, 
a corporation does not eat, drink, wear clothes, own a 
dwelling, raise a family, or purchase entertrunment, 
and the special exemption is accorded the indi­
vidual largely, i:f not wholly, llpon the ground that if 
any portion of the wherewithal with which he main­
tains himself and family is taken away he is tbe 

~ ~ 

more likely to become a public charge, thereby 
increasing· instead of lightening the general tax 
bm~den. 

NO'.r!:. This point is nssertea in the Brusbnber nnu Stanton com­
plaints, but not di:<:CUf'f'ed in th~· brlc·f of either of those case!!. 
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(b} DJscrlmlnatlon Ill rcqnlrlng corporations nnd JJot Individuals to pay tax on eor• 
11oratc dlvldends. 

It has been held repeated by this court that the 
legislature may make a difference, for the purposes 
of taxation, between the capital stock of a corpora­
tion in the hands of the corporation itself and the 
shares of the same capital stock :in the hands of 
the :individual stockholders. Tennessee v. Whit-

• 

worth, li 7 U. S. 129; New Orleans v. Citizens' 
Bank, 167 U. S. 371. In the instant case the dis­
t:inction between income in the hands of a corpora­
tion and of its individual stockholders is entirely 
analogous. 

In the case of Ten1iessee v. Whitworth, supra, 
this cou1·t said : 

• 

In corpo1·ations four elements of taxable 
value are sometimes found: 1, franchises ; 2, 
capital stock :in the hands of· the corpora-

. ti on ; 3, corporate property ; and, 4, shares 
of the capital stock in the hands of the in­
dividual stockholders, Each of these is, 
under some ci1·cumstances, an appropriate 
subject of taxation; and it is no doubt within 
the power of the State when not rest1·a:ined 
by constitutional limitations, to assess taxes 
upon them in a way to subject the oorpora­
tion or the stockholders to double taxation. 
(136, 137.) 

In Powers v. Detroit & Grand Haven Ry., 201 
U. S. 543, this court said: 

• 

That a distinction exists between that 
which is the property of the several share-

' 

• 



holders and subject to taxation as othe1· 
p1·operty belonging to them, and that which 
is the :property of the c.olleetive incorporated 
pe1·son we .call a eor1Joratio:n, and subject t-0 
taxation as sl:lch, has been i·epeatedly pointed 
out. (559, 560.) 

Appellant Brl1shaber seeks, at pag·es 25-27 oi his 
bi·ief, to show that the act instances'' flag1·ant al'bi­
trariness '' in thus embodying what he calls '' this 
legislative disapproval of holding <:ompanies. '' 
The attack is substantiat€d neithe1· in i·eason nor 
m. a1·g11ment. It is one thing to dee1·y 01·atorically 
legislative p1·ejudice against holding coropro1j es. 
It is quite another matter (not attempted, but es­
sential to substantiate hls position) to show that 
holding companies do not p1·esent in and of them­
selves a basiR for classification quite distinct from 
persons doing business in thei1• individual eapacity. 
hi Fli11.t v. Sto·1i.e-T'i·a.cy Co., .-1up1·a. distinguishlng 
between :i.nditldt1als and corporati{)ns, this cotui: 
said (p. 150) that '' the diffe1·ence ·:~ ·=

1 * is not 
merely nominal '' and held that legislative clas­
sifications setting the two apart ai·e entirely reason­
able and valid. Surelv even g1·eater differences . -

exist between indi"Vid11als and 1t.old~'1l·[J co·11ipa1i-ic.s. 
No~~. Thls point iR Uf'E-~1tl'd in tb.e c•;rorlnints an1l urt';.:<l in the 

brlc·fl'l Lif bl)th tltt' B1·u!'haber and Stanton en"~'!. 

(r) In rcqulrlnr; certain corporations to eollcrt ••at lho $Ouree.'' 

Because this charge of discrimination {as be­
tween corporations thus burdened because of 11av­
ing a bonded indebtedness, and those not subject to 

• 
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,the @:r:ovisio:n £01· 130.l!l.1·.ee .e0JJ:ecti011) also imv0lves an 
;ii;tjdiepelildlent .aihlegat:i0n 0[ m::ll~.0nstitwbii©naJ.ity as 
W@'la.tilJ.ll'g·'' ·due process '''ii wiilil ibe .dtl.s~ussed in toto 
unde:r III, infra. 

NOTE. This voint is asserted in the corupla'int a:ird argued in the 
b1•1ef of the Bi'ushaber case and 110 other. 

( d) Dlscrlmlnntlon ln, allowing corporations i;e11crally to deduct only an arbitrary 
. 11nrount ot ~J!J;erest 1-11llld ·on •bonded lndebtediress, IW,blle nllowJng banks ,to de• 

. duct nll interest paid on depo$1ts. 

The .charge ihe;re is twofold: .(1) Discrimination 
ii!ll :£a>vo-r ·Of ,a corporaition having a relnitively sma[l 

. tndebtedness and (2) m :flavor of banking~ loan, ·a~Gl. 
tT111.St compan[es :fun_ respect to the provisions allow~ 
furag the deductfu@\til ,0f interest p.ayme1JJJ.ts. 

Ill tl1e F;Unt .case, supra) this cou11't i11 .exp1·€ssiy 
pass~ng u;po(ID. th~s :q11estio1i, said·: 

• 

Again it is urged that Congress exceeded 
its p0:wer in pe;rmitting a deduction t<:> ·be 
made .of interest payments on[y in case of 
ID.ter.est paid by banks and trust companies 
on .deposits, and interest actually paid with­
in the year on its bonded or other indebted­
ness to an amount of such bonded and other 
indebtedness nO't ·exceeding the paid up cap­
ital stock of the corpo1·ation 01· company. 
''This provision may have been inse1·ted 'ivith 
a view to prevent corporations from issuing 
,a l:a1•ge :am0:m.nt-0f bonds in. excess.of tl1e pai.d­
up 'eapit~l stook, and the1·eby distributing 
p1·ofits ,so as to avoid the tax. I 'fl; .aJJiy ev.ent 
tve se.e no reason why tliis metliod of ascer-

. taining tlie deductions allowed· ,r;/ioiild invali,.. 
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date t1ie act. Such details are not wholly 
arbitrary and were deemed essential to prac­
tical operation. Oourts can 'il·Ot s1ib.'3tit1tte 
their ji~dgm.e1it for t1iat of tJie legislature. 
In sueli matter.~ a wide i·ange of discretio1i 
is allowed. 

It is significant that the provisions of the Cor­
poration-Tax Act of 1909 as to deduction of interest 
payments, both in the case of indebted corporations 
and of banks and ti·ust companies, which were be­
ing construed by tbis co11rt in the passage quoted, 
were in all material respects similar to the corre­
sponding provisions of the Income Tax Act) to which 
exception is taken in these objections. Also it is to 
be remembered that in the Fli1it case, ~itp1·a, before 
justifying the interest deductions of the act of 1909, 
tbis court had specifically £011nd that the act ap­
plied to realty companies (p11. 169-171). In the 
instant case it is in connection with a realtv' com-• • 

pany, i.e., in the T11ee case, No. 393, that the.point 
of discrimination on aeeount of interest deductions 
is most strongly m·ged. 

NoTE. Thi'4 !<(.•int i~ u:-.s. ·rt•'1l in the Tyei' nn•l Bru~·huber c•Jm{'lnlnts 
ond urged in both brlefs. 

(o) Dlsorlmln11tlon In allotting n:lulng corporations to doilcet oulf a. cortalu 'J)Ort!ou 
of thelr oro dcplotlou. 

The special distinction he1·e claimed rests on two 
grounds (a) that in allowing mining, but not 
other corporations, a ma:xim1Jm deduction of 5 per 
cent '' £01· depletion of 01·es and all other natural 
deposits'' a tax is laid on eapita·l; that tbis is not 

' 



• 

45 • 

justified by the Sixteenth Amendment and being,_a 
direct tax it must be apportioned; and (b), that a 
classification of mining corporations as against 
others, is pu1·ely arbitrary and rests upon no s11b­
stantial distinction . 

.Appellant is app.are11tly confused as to what the 
act :p1·ovides. He asserts that all other corpora­
tions a1·e entitled to deduct all losses, inclucfu::ig all 
.depletion of capital; while mining companies are 
permitted to deduct a small portion only of such de­
pletion. The act, howeve1·, p1·ovides that '' such 
corporations '' (i. e., all corpo1·ations, includi·ng 
mining, that are liable to the tax) may deduct from 
their gross income 

all losses sustained withi11 the year «· * * 
including a reasonable allowance for depre­
ciation by use, wear and tear of property, if 
any; and, in the case of mines, a reasonable 
allowance for depletion of ores and all other 

· natural deposits, not to exceed, etc. 

Mining companies therefore, as much as other 
corporations, are entitled to deduct all losses and a 
certain class of depreciation. In additio1i, they are 
permitted to deduct for depletion of capital, a privi­
lege not extended to other 'corporations. Their 
complaint must be that to allo\.v- them only what is 
allowed to ordinary corporations is unjust, since 
their capital is embarked in a wasting business. 
Doubtless this was the controlling reason why Con­
gre$s granted them a special 5 per cent additional . 

• 

• 
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It is di1fficult to ::;ee h1Jw tb.ev ean have t1nv ::.tandiug 
~ ~ -

iillt. cottrt as special objeetors. Fli1'bt v. Sto1ic Tracy 
Co., sup1·a (177) ; So·utJ~.crli Ry. Oo. v. Kilig, 217 
B. S. 534 ; H atcl1t v. R~·a1·do1i, 20-! U. S. 160. 

The argument that the allo,,·ance of but a per 
cent of the depletion makes it a tax upon capital 
i•ests ttpon the fallaeious theory that the Am.end­
ment ope1·ated to deprive Congress of the po,ver tc• 
tax gross or any other than net inc-0me. Such a 
reading gi-ves the Amendment a restrictive opera­
tion, :for it \'\'i11 be conceded that if made uuifrJ:t'm 
and properly appo1-tioned 0ongre~s could hitve laid 
a tax upon gross income 1Jeio1·e the .i\:mendment had 
it desired so to do, just as, tmder the fo1w. of nn ex­
cise, it may lay a tax on g1·os8 receipt~. The 
object of the Amendment, as the legislative histo1·y 
demonstrates, was to do awa)T v.1th the need for 
apportionment declared by the Polloel;, case, Cong. 
R.ec., 60th Cong., 1st sess., vol. 44, pt. 4, pp. 4067, 
4068, 4105-4121, 4364, 4390 4441, 4629; pt. 5, pp. 
App., 117, 119-121, 126, 127, 1:31, 1~32. Othe1·wise,it 
left the subject 1rntot1ehed. It had no purpose to 
na:crow the power of Congress. On. the contrary, it . 
used. the generru word'' in.come,'' and added., f"t'01rl 

wliateve'i' sou1·ce derived.'' It was intended to 
grant the power to lay a ta..~ with0ut apportion­
ment, not only on the paiucular kind of incomet 
subject to the decision iu the Polloclt cn~e und an)? 
other kind sought to be reached by the .A.ct of 1894; 
but also any other kind o:f income, inelt1ding nll so 
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tneate'1)! in the pwevi@us l:egislat:i,ve acti-011 0:f eit:lli:eJr. 
. England or ..A.me1·ica. The old legislative phrase 

wa-e· ''gains, :pr0fi.ts, a:nd incom.e, '' arnd ilhe latter 
w0rd neached beyond either of the f0:.rmer, as it 
woiald nBt i:f it meant merely 'Yl!et ill.come. If ''in­
come '' meant only '' net income,'' then the Vi'Ords 
'' gross '' and.: '' net 1' w0uld be· idle terms. 

Whj,le this act levies a tax Ol'l net inc.ome· only, . 
it is wha:t may be aalled '' statut0ry net income,'' 
m defining which Congress m'llst be g<'>verned by 
pnactical conside1·ations i·ather than economic defi.­
nitio:us or tlte0ries. Thus in this act,. inter alia, an 
individual may i1ot deduct living ezpeu.se, nor 
amounts paid for new buildings or permanent im­
p;ro;vements ; a01.Ji>Orati-011s may de<il.:u-et bu.·t a portion 
o;fi t1te:i:r interest paid ; a:nd insu~a'll.ce· corp.@wations 
aire.allowed pec1!1.lla1• aedtm.cti0ns. '.Fh.B resm'ta'Ilt stat­
uil0ry :net income· is a mere declaration by (J'ongress 
of the amounts that may be dBducted from; gross in­
come. This declaration is binding on the courts,. 
u:oless it m some way offends against some of the 
exp1·ess pr0vi.si0ns. of the Constiti;i.tion. relating to 
taxait1ofi. 

·umess recei]>ts :£rom ores milled are l!l.0t gross in­
come tbe tax can not be obj·ected to, even though 
mines be not entitled to deduct from gross income 
alZ their de:pletion 0£ capita:I. 

• 

'That the p:roeeeds of ore mi·ned and sold con-
stitute · gr0ss income or garins from business <'>:P"" 
eratien kas been settled by tbe case of Stratton's 
lndepende1ice, Li11iited, v. Hoivbert, 231 U. S. 399. 

' 

• 

• 



48 

The second question certified to this eo111·t in that 
case was: 

2. Are the proceeds of 01·es mined by a 
COl'poration from its 0\\!ll premises mcome 
within the meaning of the aforementioned 
act of Congress ? 

This cotlrt, speaking through ~I1·. fJustice Pitney, 
answered this question a;ffu·matively, and said: 

The :!tale Ol1tright of a 1niTiin g p1·01)e1·ty 
might be fairly desc1·ibed us a mere conver­
sion of the capital :f 1·om land into money. 
But when a compaDJ" is digging pits, sjn]rlng 
shafts, eling, dl·if ting, stoping, drilling, 
blasting, and hoisting 01·es it is employing 
capital and labo1· in ti·ansmuting a part of 
the realty into pe1·sonalty, and !Jutting it into 
marketable f 01·m. The ve1·y process of nrln­
ing is, in a sense, equivalent in its results to a 
man1.tfacturmg p1·ocess. And howeve1· the 
operation shall be desc1·ibed, the transaction 
is indubitab1v '' lJusiness '' within the fnjr 

~ 

mea.ning of the act of 1909; and the gains de-
. rived from it u1·e p1·operly and sti·ictly the 

income from that business, for '' income '' 
mav be defined us the p:nin derived from 

~ ~ 

capital, :U·om labor, or f1•om both combined, 
and he1·e we have combined operations of 
.ca1Jital a.nd labor. (414-415.) 

The fore going language ap}Jlies with full force 
to like mining operations when viewed from the 
standpoint of the present act. True, it is said 
(p. 416) that it was not necessary for the purposes 
of the Corporation Tax Act that it should be such 
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income as would ha\'e been taxable as such. The 
cou1·t was ref er1·ing to a tax on income as such in 
cont1·adistinction to an excise and to the taxing 
p0wer as it existed before the passage of the Six­
tee11th .Amendment. At that time appo1·tionment, 
under the Po·lloclc decision, was necessa1·y as to 
ce1·tain kinds of income, and as there was no ap­
portionment p1·ovided in the Oo1·po1·ation Tax Act 
the court was disposing of that f eatu1·e. It was 
dealing with the old powe1·, and me1·ely applied 
the well-settled rule that p1·ope1·ty itself not Sll'.b­

j ect to taxation may be ineluded in the standard 
0f measu1·e declared f 01· an excise. 

We now have a new statute, by its terms reaching 
all income'' from whatever source derived'' and all 
• • 

gains and profits from any kind of b11siness what-
ever, and supported on a proper constitutional 
basis ; and i11 determining whether the mi.ning op­
eration is'' business'' and the p:roceeds gai:a.ed from 
Q1·es a1·e '' gains f11om business'' or· '·'· iml.come '' 
within the definition of the New act we must apply 
the ve1·y test, and determine the question 11pon the 
same considerations, tl1at moved this court to that 
conclusion in the S.t1·atto1i case. 

It is true that, perhaps illogically, an 1:ndivi'dital 
sale of property by its owne1· or tl1e 1ne1·e 1·eceipt of 
a debt in installments is under certain stat11tes 
treated as being' a conversion of capital fi·om one 
fo1·m into anothe1·, and as conseq11ently creating no 
income. Foley v. JJ'letcl1,er) 3 H. & N. 769; Sec1·c- · 

0686 15 . 4 

• 
• 
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fat·y of St(l.fc \'", Scol1l1.', 190:3, A. 0. 299; Stct•c1is v. 
Hil.dson'.'{ Bay Co., 101 L. T. Rep. 96; Cot1i~izo·1z­

·1l·ealtli v. Cc·1itrrr.l T)·1111 .. 'l1101·tcltio1i Co., 140 P:.i. St. 
89, cited ])J' el111ns1:•l f1:11• appellttnt, and, perhu.pi-:, 
Gray v. D11.1·li1i·vto1i, liJ \'\""'ttll. 6:3, are illust1·itti\"e. 
There is a i·en.~t111 f t:>l' this h1:>l(ling, f 01· s11ch spo1·udir• 
pay1nents c1f lttrge t•n11:1u11ts ,v.ill p1•ob::tbly be 1•ein­

vested, and puy un mc1)me tax in their ne\\· f1)1·111. 

But s11ch ca:::e8, it is tl.~1·eed, have no u.pplicatiun 
where the sales a1·e mt1de tls part o:f a 1·ep;ulu1· b11~i­
ne8::i, such tlS mini.ng 1)1'e, etc. Fu1·well, L. ,J., in 
1~te1:cns v. H Z{.cl:-:011 '.-i Br(!J ('o., .'51.l p1·a, says: 

'' ·::· ·::· -::· It i:::; clear, the1·efl1re, tlltLt <l 
man who i::ells lris lttnd or pich11·es c11• .ie•;relK 
is not chu1'gt-~l1l)l1:1 with income ta..'\: 1)11 t11e 
pu1·cha:::e lli<)llE'.Y 1:11' 1)ll the diff ercnce hl•twl'e1i 
the am1:t11nt tl1t1t he gave and the amoun.t 
that he l'E'<!t"iVe• l f1·11• tl1em. But if, insti.>t:td of 
dealing filtl1 }1 t:-. l.ll'(l}JE'l'ty US O\\'ller, h1:1 em­
])tlrks l111 a t1•ttll~ .. i11 ''hich he u~es that prop­
erty for tht• fJ111·p11ses of his tr-.tdC', t11en 11e 
becomes lia1Jle t<) pt\y not on the exce-ss of 
sale prices ove1· purcb.a~e pricel::1, but on the 
annual profits (11· gains arising f1·om :sllt!h 

trade, in asce1·tt:i..ining which tho::.-:e priceR 'vill 
no doubt cctme inti) consideration. '' '' ·~:- '' 

.£ind in Gra,1/ v. Da1·li1lgto·1i, ,-;i<p·ra, Tuir .• Justice 
Field distinguishes between a person who invests 
in bonds and late1· sells then1 at a p1·ofit and a })e1·­
son who engages in the business of b11y·i11g and sell­
ing bonds, in wbicl1 lutte1· cu.se the total receipts 
would ha"'Ve to be b1·ought into income. 
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If the sales of the ore in the i·egular course of 
business are treated as mere conversions of capital, 
the State may lose its tax entirely; so also if a de­
duction be permitted of depletion of capital, since 
this may almost always be :figured so as to equal the 
net income. Consequently the English courts have 
held under their acts that mining companies are not 
entitled to deduct anything for depletion of capital, 
Ooltness Iron Oo. v. Black, 6 App. Cas. 315; Ali­
anza 0. v. Bell, 1904, 2 K. B. 666; 1905, 1 K. B. 184; 
1906, A. 0. 18. It is claimed that these decisions 
tu1·n on the peculiar language of the English acts. 
To this we do not assent, but assuming it to be t1·ue, 
nevertheless it appears from these a11thorities that 
poth Parliament and the cou1·ts thought· mines a 
peculiar form of investment, since they refused to 
allow them ded11ctions which they allowed to other 
businesses. In the a · istration of the Civil War 

· Income -Tax Act the Commissione1· of Inte1·nal 
Revenue ruled that'' no deduction can be made be­
cause of the diminished value, actual or supposed, 
of the coal vein 01· bed by the p1·ocess of miu,ing '' 
(Boutwell on the Direct and Excise Tax System o·f 
the United States, pp. 273, 274) ; and apparently the 
ruling was never questioned. The same ruling was 
made in Pennsylvania under its income-tax act, 
Commonwealth v. The Oce.Cl!n Oil Co., 59 Pa. St. 61; 
Oommon1cealth v. Pen1il. Gas Goal Go., 62 Pa. St. 
241. 

As to discrimination. If the sepa1~ate classifir.a­
tion of mining corporations as to deductions be 

' 

• 

• 



52 

ba~.ed upcin any i·et\~ont\l)le g1·ound i·eluting to 
i·evenue, this coui1 will g·c1 no f tlrther. To den1on­
st1·ate such grou11d, it is only uece~Ba.1·y to t"laborate 
the gene1·a1 a1·g11ment uh·e:.idy mu.de. }.fi11iug com­
panies hn.\•e intenti<)nally emb:.\rked their capittil in 
an enterp1"i::::e whose Yer~· end is to dest1·oy tho.t 
capital as a i·egulttr b11sine:::.:::, cc111\·ert it a1111uallJ• 
into income, and di~t1·ib11te it tl~ such. '' It is capi­
tal converted bv the deli1)e1·ute aet of its c1\v11e1· into • 

income f 01· the ve1·y purpose of being expended an~ 
nuallv. '' No othe1· business is exu.etlv like this in • • 
the dest1·uction, withc1ut i·e1Jla.eement, of ca1Jital, and 
the distribution ()f it as p1·ofits. But, us !:1uid b)T this 
coui·t in the Stratto1i ':-;I ;·i(ll'JJc1idc1ice~ Li1;l if,·d, case, 
,..;·z<p·1·a, p. 415: 

.A.s to the n.lleged inequality of operation 
between u1jning COl'POrtttions and others, it 
is of eour;1e t1·ue that the l'eYenues deriYed 
f1·om the \\'01·king t1f mines result to :::i:1me ex-

~ 

te11t in the exhuu::.tion of the capital. But 
the s1.u11e i'$ ti·t1e of tht' ea1'11ings of th.e 1111n1u11 
brain u.nd hand when 1111:.1.ided by r~t~pitu.l, y~t 
such earnini:i;::i u.1·e C(1n1n1.(>nlY dealt v.ith in ... . 
legislation a~ in(•c11n~. So it mn;;: be fl1ic1 of 
many manufactt1_1~i.ng corpo1·ations that :.i1·e 

clea1·ly su))jeet to the act of 1909, e'$peeitt11y 
of those that ha\·e to do '\\ith the p1•od11cti1J11 
of patented articles ; altho11gh it may be f 01·e­

told from the hegi.nlri11g that the manuf uc­
ture v;·ill be p1·ofitubl~ only for a lin1ited time, 
at tl1e end of which the capital value of the 
plant must lJe :;ubjel!t to mate1•iu.l depletion, 
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the annual gains of such corporations aJ.'e 
certainly to be taken as income for the pu1·­
pose of measu1·ing the amount of the tax. 

In the Stratto1i. case, and in other cases tried 
in the lower cou1·ts it appeared that several dif­
ferent theo1·ies we1·e ente1·tained by mining ex­
perts as to the proper deduction to be allowed 
mining companies unde1· the Oo1·poration Tax Act. 
Some based it on the cost of t.he mine, others on 
the val11e pe1· ton of Jrhe 01·e in place figured by 
different methods. Oong1·ess has wisely i·emov:ed 
that uncertainty. Appellant Stanton p1·esents an 
el&borate and di f.ficult calculation (pp. 10 and 11 
his brief) by aid of which he 1·eaches the con­
clusion that one-half the company's net recei1)ts 
afte1· deducting operating expenses, losses, and de­
preciation fr9m wea1· and tear, represe11ts depletio11 
of capital. Without pausing to analyze these fig­
ures, it is enough to say that they a:re '' upon the 
basis of latent and occ11lt int1·insic values,'' and not 
'' upon considerations that affect market value a11cl 
have thei1· i11fl.uence upon men of a ff airs charged 
vvith the management of the busineBs and acco1111t­
ing of corporations that are orgB,nized fo1· p1·of:i.t 
and are engaged in bl1siness for purposes of profit,'' 
( Stratto1i' s I1icl epende,nee, Lirniited, p. 421.) 

S11ch a plan 1night be appropriately t1rged upoll 
Oong1·ess. But lie may not in this court, substitute 
his own disc1·etion for the 1·ight of selection belo11g­
ing to Cong1·ess. This method is quite as a1·bitra.r)T 
as that chosen b)' Cong1·ess. 

• 



54 

::\Ioreo...,.er, it wc1uld clea1·ly be inapplicable to 
companies extrtt('ting st1·atified minerals, su('h us 
coal, clay 01· limestone, wbo::e extent can be deter­
mined with substttntiu.l acem·uc~·, and v.·hlch a1·e 
bought and sold in plc.\ee in units of n.ren., 01· perco-.. 
lating mine1·a.l:::, l:5ll1!h u::; oil and gas, whose exte11t 
and q11antity a1·e inc<.1pa.ble of ascertai111nent. To 
sui::tain the contentii)n c1f the appellt\nts wo1tld 
the1·efo1·e be tc1 multiply clu::;i:;i:fications, and not to 
diminish them. 

Some method must be cho::::en. The power of 
choice lay with Cong1·ess not ·with co11nsel or the 
court. It is clear that the va.lzt-l~ of the ore in place 
can not fui·nish a co1·1·ect c1·ite1·ion as to the a1uo11nt 

of the deduction. Theo1·eticallv what should be set • 

off against '' g1·c1ss income '' to produce '' net '' is 
'' outgo;'' that is, tl1e disse1·vices as oriposed to the 
services which the ea1)it,al has cu.used its owne1·. 
This'' outgo ''is not tlie value of the ca1:>i1:al at the 
time the deduction is claimed, bt1t its cost. Thus a 
merchant dedt1cts f1·om his yea1·ly i·ecei1Jts the co~t · 
of his a1·ticle, not its value. It is to lJe ho1:>ed that 
its val11e equals what he sells it f 01·, and hence the 
value test wc,ulcl leave no net income io1· taxation. 
And this clea1·1y ar)1Jea1·s when the me1·chant buys 
his goods in one )·ear and sells them in the next. 
The1·e he is cha1~ged with the tcitul i·ecc·i.rJts us g1·oss 
income, and is not pe1·mitted to dedt1ct the cost, 
since it was not inc1u·red du.ring the tasinp; yea1·. 
(See pe1· Field, .J., in G1·a.1J v. Da1·li1i~r;to1i, 15 Wall. 
6:3, 66.) It is clea1·, the1·ef 01·e, that, howeve1· co1·rect 



' 
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counsel's :figu1·es ·may be, they are based llpon an 
entirely wrong p1·inciple. 

These were ihe econorrric conditions relative to 
mining companies which Cong1·ess faced when this 
act was passed. Applying the legal p1·inciples con­
trolling the powe1· of classification and selection as 
heretofore developed in this b1·ief, the conclusion 
follows that st1ch distinctions as are here com­
plained of a1·e f1·ee from objection. See also Oliio 
Tax Oases, 232 U. S. 576, 590, 591, and Soutliwest­
e1·n Oil Company v. Texas, 217 U. S. 114, 126, 127. 

In the assignment of e1·ro1·s in the Stanton Rec-
01·d, complaint is made that the Act is void because 
i·et1·oactive, not, as charged in the other cases, be­
cause it taxed income received dttring the period 
between tl1e i·ati:fication of tl1e Sixteenth .Amend­
merit and the passag'e of the Act, b11t because of 
Section 4, Parag1·aph S of the law, which made all 
co1·po1·ations subject, fo1· the two months of 1913 
prior to tlie A11iendme1it, to the provisions of the 
supe1·seded Corpo1·ation Tax Law of 1909. The 
point is not a1·gued in the Stanton b1·ief, probably 
because appellant had in the meantime seen the 
futilit.y of the clai1u. For J anua1·y and Februa1·y 
of 1913 the ta;x: imposed was avowedly an excise, 
and the measure of that excise co11ld have been i·e­
ceipts for amy period, whether past 01· future. It is 
asserted that the Act continued the old excise law 
a.~ to eo1'porat·ions otli.e1· tl2.a1i nii,11i1ig companies 
ivitlioi1,t cliaiige, whereas in the case of mining com­
panies a new pro1rision was inserted as to deduction 

' 

• • 

• 
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f 01· ,-,1·e de11lt:<tion. T11is t1 .... $01·tion is e1·1·oneo11s. The 
old c.ct was not co>lti,11icll. ...\ ,1c1l' act was }Jnssed, 
and, a:=: to the two n1•J11tbs 11receding the ... \.n1end­
men'c, the tux in1po::;ed Wtts i:il'()fes~edly an t:>xci::::e. 
That in somE· re~tu1·e~ tl1e ilf' ll' wns the same us, and 
in c•thc,1• fet1t111·es dift'l·1·0nt f1•11m, the olcl exci~e 

mal;;:E•::-< no difle1'L•n.._-t•. \Tht1t we liaYe saicl . ..,·zlJJra as 
to the basis fo1• the di:;tm .. tion~ n1ude in tl1e act us 
to the i1z.('(Jr1l·E' tt1s. ttl•iJlie::< e(ll1.tll1y, if not a fr;1·tio·ri, 
to the c"r£•i o.;<'. 

(") D' . . ti . t .. .,, ic~ruum:i; on m l ur ::ix provu:1on. 

Co1·pL1rtttiL1ns pay thl:' n1)l'lllul tt\'X on <tll pl'L1iit:::, 
Ulld ~11 the~E· })l'L11ll3 ~tl't! lll_1t }11U'dl'll('d '\titll il :;1!':'1!-

0lld nc)rmnl t•1:s '\\'l1e11 i·er•ei-rec1 l)Y ~tl1elili<.1lrl.e1·~ in • 
the form of di1idend~. Pl·1· ('(J1t·f1·rc, the :?-t11el~b1)lder 
p::tyi::1 the :;11rt~lX c•n di,·ii:len(ls l'ecei'lE·d; tlncl :-:11 tl1e 
eor-poration does D(1t p.<-1y ~1 :->l1rta:s: on the p1•1.11it~ 

f1•1)m whicl1 the3· <.1re d1.·1·i,~c<l. Tl1us the e1)1•r1c)l'<tte 

gni11, newec1 tlS tl fl1nd, l1ltim~1tt-ly ptlY8 c•tl''ll tlll' 
norn1u.l nnd the su1·t.;;1x ,-,nly 1111ee. If t11e l'<11'1Jl1r<1ti1111 
paid the sl1rtt1:s: the in,-1_i ,.i,11i:1.l \;,·11l1ld n1:it, <1::\ i~ 111:1\\· 

the cn:~e ivith tl1e ll•)l'nltll tt1X. Tl1e ebnrg:e uf (ll)lll)le 
tUS.t~tic1n i::; thl1S t\-Vl1iflefl C•:1ng~·1:1.~s htl'\illg lllt:•re1~· 

elected to affix to the ('1-11'fti:•1·utt:· gt1in the 1io1·11i.r1l t:.'x 
while it was sti11 i11 tbe ht111cls cJf the co1•portiti1111, 
and the su1·tux t1:ftt>l' it i·eilcht>d the individ11ul :.::t11ck-

• 

holder. 
No'l'r:. Thi~ !•••int i~ ~L"" •rt•··l Jn tJ11• ('•-'m[•l:liut.'4 l'f tlle ~u1nt11n :\nd 

D·• l·~<· e.I>•'~. l•llt 111".C:• ,} ••111~· itt tl,•• ft ..• 1,~,, l1l'll!f. 

' 

• 
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(IJ) Dlscrlmtnntlon in classifying npon !Jnsls of wtalth. 

The ordinary system of indirect taxation upon 
constimption places upo11 the poo1· pe1·son a dispro­
portionate sha1·e of the burden of governmental 
support. Incon1e taxation tends to shift the bu1·· 
clen upwa1·d. It is l1ndeniable that the g·1·eater 
the inco1ne the g1·eater the ease with which 
the payment of taxes is met. Even allowing for 
the i1ormal inevitable increase in the ''scale of liv­
ing,'' he who has the Ia1·ger income can the more 
easily sho1tlde1· tl1e bu1·den of inc1·easing, as the 
a1nount of income increases, not ine1·ely tl1e total 
tax, but also the i·ate of taxation. At least, Con­
gress has in its discretion dete1·mined that the 
heavie1· bu1·den can be caTried more easily by the 
la1·ge1· income a.nd it is not :for the C01,11·ts to say 
that such classi:tication is outrageo11s. What has 
been said siip1·a, in i·elation to the $3,000 speci:fic 
exemption, and especially ii1 connection with 
graded inheritance taxes, disposes of the p1·esent 
contention . 

This question must be i·ega1·ded as settled by the 
Magoun case, siip1·a, at pages 292, 293, and 296, and 
by the K1iowlto1i case, sii1Jra, at page 109, if t.he 

-
graduated inheritance tax analogy is ap11licable, as 
it was held to be in the Flint case, siip1·a. 

NOTE. This point is asserted in the Brushaber and Thor11E.> com­
plaints, but l1rged only in the Thorne brief. 

(c) Dlsorl1nin11tlon ~n not allolrlng $3,000 exemption ns in case of normal tnx. 

If, when p1·operly read, the act p1·oduces tl1is i·e­
sult, ne1rertheles.s the objection is 11ot substantial. 

-

' 

• 
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.A.s v.·el1 argl1e thtLt the $:3,000 exemption should be 
all1:1wecl upon e\'eIJ' $3,000 01· $10,000 ~ei;tion of an 
indi'Vidual '::; taxable p1·ope1·ty; that the taxpayer's 
ar1n.uttl e~-pen:-::e allc1wance sho11ld be deducted ove1· 
and c11·e1· again upon en.1!h ttixal)le di\'ision, however 
arbit1·it1·y, c1f hi~ prope1"ty. The tti.:s: is in i·e:tlity 
nothing n11.i1·e than a l'Ontin11tttion of the nc11'1nal 
tax. It i~ a tux up(Jll inccime in esee::::s o:f $20,000. 
\V hat maJ' be ctilled the sta1·ting point of inc(Jme 
taxation, i. e., ~:3,000, has already been pa~sed v.ith­
in the cc1ufi11.e~ <:1f the $20,000, which is exem11ted 
entirel3· f1'c1m ::-;.111·ta:s:ation. Not only is the $:3,000 
exempted, t\~ i:i1 the ca~e of the norm.al tax, but there 
is an adcliti'.011.r1l t·.r1. ;1i1Jtio}t i.:•f $17,000. As well c·on­
tend that the 1101·111.11l tax is l111.constitl1tiona.l because 
:f20,000 is n<Jt taken as the sta1·ting point, as i11 the 
case c1f the ~11rtn.x. 

NoTr., ThiR I (•Int is tt~-,.,1·t .... 1 In tlJ.~~ Bru"b~bt•r e••IUI•l.Lint, t•Ut u.:0t 
Urf,it'>u in tht> brlf•f. 

( d) Dlsrrlmln:itlon In t~-:-t ell(;,~lt.0 i!~iluttlou or ctrrr,oratc illvli!cn~~. l!3 ln Clsa or 
ll.ormal talo'.. 

'\\'b\" should the surta:s: allow such tl deducti1)n :t 
• 

The co1")?c1ration pays no surta:s::. The corpc11•ate 
dividencls h:t'Ve ncit, tberef'o1·e, responded pre\.iousl)p 
tc1 the ~u1·t::i_x_. The only reason that corpo1•;tte divi­
dends were i·elieved from the 1ior"J""J"in.l tn:x in the 
hands c1f individuals was that they had already paid 
the 1io1·~1i.al ttix (t(1 which the co1}>oration is sub.iect) 
in the hands of the corporation. As well argue thitt 
(1.ll i1i.c•o·J1z.c (ncit simply corpo1·ate dindends) having 
paid a 1i.ortn.ftl tu:x, must be ded11ctecl f1·on1 income to 
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be taxed aclditionally in othe1· words, that there 
can be no su1·taxation. 

• 

NoTm. This point is asserted in the B:ct1shabe1· complaint, but not 
ai·gued in his b1·ief, probably because Brushaber has not shown that 
he will ever have to pay a surtax, and surtaxes do not fall upon cor­
porations. 

(<i) DJscrlmi11at!on In 11llol'flllg co.rp<lrat!ons, but 11ot partn<irshfpQ or l11divlduals, to 
wlt11hold pnrt of their proftts from taxation. 

The alleged discrimination arises in connection 
with the clause of the surtax provision, subdivision 
2 of paragraph A of the income-tax section, whicl1 
reads: 

• 

Fo1~ the purpose of this additional tax the 
taxable income of any individ1-1al shall em­
brace tl1e share to which 11e 1vould be entitled 
of the gains and profits if divided 01· distrib-
1.lted, whether divided 01· distributed 01· not, 
of all corpor?-tions ~· ~· *, however cre­
ated or organized, :fo1·med or fraudulently 
availed of for the purpose of preventiJ1g tl1e 
imposition of s11ch tax througl1 the medium 
of permitting such gains and profits to aecl1-
mulate instead of being divided and dist1·ib­
uted; and t11e fact that an_y Sl1ch corpor:ttion 
* ~ * is a mere holding company, or 
that tl1e gains and pro.fits are pe1witted to 
acc11mulate be3rond the reasonable heeds of 
the business, shall be :prima facie e1Tj_clence of 
a fra11dulent purpol3e to escape such tax. 
B11t the fact that the gains and proiits have 
in any case been pe1·mitted to 8.ccumulate and 
become the s11rplus shall not be constr11ed l:l,S 

evidence of a purpose to escape the ss.id tax 

' 
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i:- ~:· '' tmless the Secreta.1·v of the T1·eas-
• 

ury shall ce1tif y that in bis t:1pinion ~uch 
accurnula.tion i8 1mreu:3'onuble f 01· the p111·­

po:::es of tbe busineBs. 

The objection is twofold: (1) On behtilf t.)f the 
individual th.us taxed, and (2) t.)n l)ehalf c1£ pt1.rtne1·­
sh.ips and indindual8 who, it is alleged, s11ff er dis­
crimination in not being allowed so tc> with.l1old 
p1·ofits from taxation. 

The first ground Cll objection, althc1ur.;h n1·1t in­
volnng a ch.a1·ge of clisCl'in1inatiou, becttli~e it re­
quires only brief treatment, is discu~sed be1·e, pu1·­
enth.eti cally. 

Appellants in the Baker brief, .o.:'ll JJ·1·r1, a~:'e1•t th.tit 
such taxation is ''so utterlv absurd as to indu<!e • 

le,ity ''; thut the st1:1ck.11c1lder may Jtc·i·er i·eccil'l' the 
profits; the su1·pl11s may be dis~ipated t1nd u tt1x 
paid upon an alleged income '\\·l1ich nt:.·\~('l' n1ute1·iul­
izes. The t\nswer lies in the pr1)Visions c•f the r>a1·a­
g1·aph detailE·d :;l!J·>·rt. N c•t ci·t.:r11 11n.dist1·ib11ted 
p1·c1fi.t is tnxl'rl. The pl'< 1TI.:::i1:1u 1:1pe1·11tes c111ly in l'tti::e 

of f rri.it.dit,lc12t evasicin. This, t1l1:1ne, \'i·o11ld jl1:-1tif~· 

the proTI.sion. 
It is not, ho\\·eve1·, sin11)Jy in the li~ht of a }Jen­

alty that the pn1·tigraph is to be .instilled. A. cc11·­
po1·ation cn.1·1·.vjng a la1·ge sm·1)lus, the1·eby met1sm·­
u.bly inc1·euses its ea1·nj1Jg i1owe1·. .i:\n tmdistri1)t1.ted 
SUl'lJlus, availallle for reinvestn1ent and fol' ~·:x:ten~ 

sion and im1J1·ovement pm·1Joses, constitutes a ve1·y 
real corpo1·ate as~et. The ad\·anttt,IJ;'e is by ill) means 
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intangible or inconsiderable. To have levied a sur­
tax 11pon stockholders based on all corporate 
pro.fits, however accumulated or held and even 
though undivided (which the act has not done), 
woi.1ld have wo1·ked no hardship. It becomes; at 
most, anothe1· instance of selection and classifica­
tion and is founded upon real and reasonable dis­
tinctions. It may be here noted that the I:µte1·nal­
Revenue Act of July 14, 1870, in1posed a tax for the 
year 1871 of 2~ per cent on all undivided profits 
of co1·porations accrued and earned and.added to a 
su1·plus, contingent, or other f1md. This act was 
construed in Marquette, Ho1,1;ghton) and Ontonagon 
Railroad Company v. Unite_d States, 123 U. S. 722. 

The second objection,. si~pra, is groundless. It is 
discussed in the Baker brief in the Dodge-Brady 
case, No. 213, only. 

At page 18 of the "T1·anscript of Reco1·d in the 
Dodge-Bi·ady case, No. 213, appears the following: 

Plaintiffs are advised and res1Jectf1tlly 
submit that permitting corporat.ions to ivith­
hol d from taxation a portion of their gains 
and profits as a surplus for the needs and 
purposes of the business in which they a1·e 
severally engaged and not permitting indi­
viduals and partne1·ships to do so is a dis­
crimination against individuals and part­
nerships ;.:. * * etc. 

See also page 12 of the record in the Dodge­
Osbor1i case, No. 213, and the Bal{er brief, supra., 
pages 11, 14, and 15. 



• 

• 

The p1·ovision in question does 1iot accord to cor­
porations any p1·iYilege of withholding gains and 
profits f1·om the surtax, as appears from even a 
superficial reading the1•eof. 

In the first pln.ce, l'1;rporatio1i~ a>·e 1i.ot .'ilt·b jeet to 
the :~urtax. Hence this entire p1·otisi1:1n can ho.ve 
nothing whatever to do with co1'florations, as such. 
It deals alone with the surtax, and inYolves only 
indi i~idual.'5. 

In the second place neither this p1·ovision nor any 
other of the a.ct, allows a corpo1·ation 01· an indi­
vidual to withhold from taxation any portion of its 
or his in.co·111.c. I1z.co·1iZ·C is taxed and can not esr!tl.pe 
taxation by being '~ithheld in the hands of anyone, 
whether eorpo1·a.tion, pa1·tner~hip or individual . 
.And, no1wally, the act taxes nothing except irz.co·11zc. 

This para.g'l'<-tph of the act, hc•wever, pr1Jtides that 
if an indi'ridual either (J1•gttnizeB 01· u~e;:; a c:1Jrporu­
ti.on f1·audulently to t\void a .-;1t1·tax, to \Vhich 11e 
alone i8 liable, by withholding prl)fits f1•om distri1)11-
tion beyond the bona fide needs of the bm1ine~s, he 
must pay that su1·ta:s: just as if his fraudulent plan 
had not been attempted . 

Had these earnings been honestly clisb·ibuted, 
the individual would have pa.id a sui·to...~, but no 
no1·mal tax, thereon. Tl1e s1u·tax alone wa::-1 evaded; 
and is alone to be j.mposed as a penalty. Thl·ough­
out the act the sm·tax is confined to individuals. 
(.Appellants concede, and othe1·wise complain of 
this.) This being so, the exempting clause l'eliev-

• 
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ing the individual stockholders f1·01n the su1·tax on 
undivided profits honestly withheld must also be 
confined to indii;riduals. 

Corporations and partne1·ships, lilre individuals, 
are taxed upon their· enti1·e income, whethe1· dis­
tributed or not. It is only as to an individual, 
howeve1·, that the question of taxation of the un­
divided p1·ofits from his corporate holding.g can 
ever arise. This provision punishes the fraud by 
.taxing profits not distributed or i·eceived, i·egard­
ing the1n, because of the fraud, as if constructively 
1·eceived. The penalty operates only against the 
individual fraudulently using the corporation. It 
can not operate either on individual or partner­
ships not related to such a f1·aud; and the1·efo1·e 
the exemption from the penalty, i. e., the privilege 
of withholding· f1•om taxation a reasonable amo1rnt 
of p1·o:fits, in turn can not operate upon individuals 
01· partnerships not th11s fraudulently involved. 

By this complaint individuals and partnerships 
. are seeking ai1 exemption from a penalty which 

never has been,. and never can be, enf 01·ced against 
them. 

True, section D of the act contains a provisio11 as 
follows: 

Provided further, That any persons ca1·ry­
ing on business in partnership shall be liable 
for income tax onl3r in their individual ca­
pacity, ana the share of the profits of a part­
nership to which any taxable partner wo11ld 
be e11titled if the same were divided, whether 

• 
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di\'ille1l 4:11· (1the1"Wi~e, :::il1all be i·etm·ued f<..•r 
ttt:S:tttic)ll ttnd the ta.x. p:.iid -:~ ·::· ,;. , etc. 

It is a1·gl1e<l 11·um the u.bo\·e thn.t pa1·tne1·ships are 
tttxed 11pun uu.cli\ided i)r1;fit~. Wbat of it·? Cor­
pc1rt1tic1n~, pa1·tner~hipB, and indi11duttls ure till 
tased t1p1..111 1)1'1.•tit::t ncit tu.l~en f i·om tl1e 1Jnde1·ttiking 
b11t t:i,llc)Wed t<) i·emuin in the l1usine:::.:-::. The diffi.­
cultv D.11ses i11 t11c distin<'tious whi(:h exist in the 

• 

i·es}Je<:ti\"e chttl'tlcter~ of u pa11nership and tt cor­
portitic1n. The ptl.rtner~hip exists only as its iudi­
viduttl memr1ers exist. The income c1f a pa1'tue1·i-:l1ip 
is i·eturned and t.axecl nut as such, bt1t as the income 
of the h1ditlrlut:i.l membel'8 thereof. Undivided 
p1•c1fit~ c1f a pa.1>tne1·8hlp a1•e taxed in the htinds of 
the inditld11u.l purtne1·s, just as the 1mditlded 
prcifits rJf u <~f1l'P(:11•tttiun u,re tu.xed in tht> hands o:f a 
co1·pc11'[tti<Jn, ttnd jt1st us p1·ofits ullo\'\'ed by un indi­
\idtlttl t1..1 1't'lUt1.in in hi8 buBine:::.s u1·e taxed in 11i~ 
httncl~_;. Bt11·, tti't•!l' ttinng un.divided profit8 (1f a 
c<..1111c11·t1tic,1n, ill the httnd::i of the co1•po1·ation it~elf, 
the Uf:t, cli~tiug1u:-hil1g be1.-ween the eorpL•l'<tte entity 
and tht-1.t (1f the indi\1duu.l holde1· of the corpo1·ate 
stcicl;::, }l[tS 8ttid 11ndivided profits shall, 1_1nde1· cer­
tt.iin ci1·e11m:..;tttllf:es, rJear a .'ll'l'0·111d burden, to be en~ 
du1·ed b>.' tl1e :-:t(1c:ltl1older. The di~tinction wus not • 
macle hetween the pu1'tnerl"hlp ti.nd the pa1·tnc!1·, 
eithe1· in the cr.1:=e c1f actual incc•me lll' of 1D1.clitlded 
pl'(1fits, becti:11~e the t=:nme clouble entity does not 
P:xii-:;t. It is in ccJ1mection only with tl1js concept of 
dc111b1e entity in tl1e case of co1-p1)rations thn,t the 



provision in question. taxing ltndivided profits 
comes into operation. 

NOTE. This point is asserted in tbe complaint and argued in the 
brief in the, Dodge case .and no other. 

(8) Discrimination against individuals whose tax is withheld •or 
paid at source. 

• 

(:L) ·Loss of 11se llf moncr nnd o! lutcrc•t. 

It is urged that the individual whose tax is with­
beld .at the sourc.e loses the use of the money and in­
terest thereon durnig the period between tJie with­
holding and the 11on1i11g due of the tax. Co:ng:i:ess 
inight have made the entire tax payable upon re._ 
eeip.t of the taxable income. In ·e:ffeet Congress has 
done ifhis in respect tC> income :from ·evidences. of 
corporate an~d fiduciary i11debtedness. The reason­
ableness and justification of the classi:ficati0n thus 
.effected by C.ongress·. has been established, supPa. 

NOTE. This point is as~erted in the Brushaber eomplaint, but is 
nut urged m bis brief. 

(b)· Doublo•·payment In· caso· where sonrce pays lint .. dci'es not ''"Withllolil '''becaure 'O! 
'' tax·free '' covenant. Source ps}'s and lndlvldnal must iilso par and see);; ' 
refnnd. 

Though raised in the Brushaber con1plaint, and 
probably saved in the Assignment of 'Errors, the . 
point is not argued. This is not surprising. The 
Treasury Department· has never . exacted such 
double tax nor does the act conte:rp:plate it. '!'he 
double taxation could not, in fact, result except 
through the stupidity or error of the individual 
taxpayer. Because not argued b,y appeila11t, tl1e 
point is not further considered. 

0686 J.5 5 

• 
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lt) Double 1oes lu r:s~ ll'h~ro ~o:!rc~ wlth1:o1i!3 ll~t !Joes :i:~t pa)", lnd1tldu:1l b~l11g 
obUgcd to p:;1 and lose tnlctl n!!lo:ui.t o( tu. 

This objection can not involve the valid.it)· of the 
t\et. The taxpayer mu.y or may not be obliged ulti­
mately to bear the burden of a double payment. If 
he is unable to recover the ru:nount of the tax from 
his fiduciary agent mthhold.ing the umo11nt and 
failing to pay it to the Gove1·nment, the loss i~1..)\ving 
not to t\ny unconstitutional or invalid p1·0'\1sion of 
the taxing statute, bt1t to an c~rdinal'Y failttre :in a - . 
contractual relationship. The fact that it ~ervant 

sent t<..1 pay a t,ax ttrJsconds 'nth the cu1·renc)' does 
not in-validt:i.te tbe taxing la"·· Nor does it matte1· 
that in the instant cai:-:e Congress has de~i~nated the - ·-
pa yi.n g; agent, while or<linari1~· the individuttl 
~~hoo~es his 0'\'11 serviint. 

A. somewhat· <.Lnalog(1Ut: cc•ntE.-ntic1n ii:; u1·ged in 
the Brt1shabe1• brief, and is her0 briefly di~po~ed of. 
r\..ppellant says that when a corporation pays inter­
fst in full i.1pon its t)bli!};~\tionK without rleduetion 
tor t,axes, pursu:lnt to n usual ''tux-free'' cli"tuse, 
the corporation must pa)'" the tax upon tht~t inte1·e~t 
even tlioicgli the obligee may lJe entitled to exemp­
tion because his income does not e:s:<~ced $:3,000, and 
the tax in realitv not be due. We answer mere11,. 

• • 

that the act, pro"Viding completc~ly against tl1e pay-
ment of any ta:s:: which i}:\ not dt1e, indicates specifi­
cally all steps to be taken with due diligence towi\rd 
the cla.iming of its exemptions. The b11rdc::'n com-
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plained of, if endured, results simply from the fact 
that the obligor on the indebtedness has by contract 
placed itself in a position where it, instead of the 
obligee, has an interest to exercise that diligence 
and clajm the exemption. That it does not take the' 
necessary steps in that regard can not affect the· 
rights of the Government to impose its tax. 

(4) Discrimination against husband and wife living together, only 
one exemption of $4,000 being allowed fn computing the 
normal tax, and the surtax being levied upon the excess 
above $20,000 of thei1· aggregate income, even if neither 
alone receives $20,000. · 

The $3,000 exemption was designed to cover liv­
ing expense. It is undeniable that the legislature 
in the exercise o:f its discretion may di·aw the dis­
tinction between the separate maintenance of two 
persons on the one hand and their combined main- . 
tenance at lesser cost on the othe1·. 

To the charg·e that the surtax is levied up.on the 
~xcess above $20,000 of the agg1·egate income of 
husband and wife, even if neither alone receives 

• 
$20,000, we answe1·, as in connection with (3), (b), 

• 

si'1pra, that we find no such provision in the act and 
the1·e is no such practice in its administration. If. 
each alone receives ali income of $19,999.99 no sur-

\ 

tax is levied llpon eithe1·. · 
• 

NoTE. Point asserted in Brushabe1· complaint, but apparently 
• 

abandoned in brief. Thorne brief discusses first i1huse, i. e., $4,000 
limitation, although question does not appear to have been raised in 
complaint; hence not incl11ded in as,,ignment of erro1·s. Neither ap­
pellant Brushaber nor appellant Thorne may urge point, since neither 
has shown himself to be married <tlld living with wife. 

' 
• ' 

• 
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(I>) Discrllninn.lion nrrnill::;t the hc.u~o renter in fa.vor of t'h.c houae 
owner. 

The legislative powe1· of selection and elassifica .. 
tjQn is not violated by such a distinction, if made, 
The act is as free from objeetiQn in this respect as. 
it is in ~espect to the charge that it discriminates 
against him. who buys his meat and groceries in the 
market place in f::i:vor of the farmer who eats the 
anim.al offspring and produets raised on llis far1n. 
Both charges we).·e incorporated into the bill in the 
Brushabe1· case, but appellant has not considered 
them worthy of discussion in his brie£, probably 
because it is not shown in the record that he is a 
house-renter no-r that he is not a -farme1·. 

II. 

TAB TAX IS NOT AN INFltACTION OF ':tliE GENEJl,A.L. 
l'OWEB OF THE S'l'A!I'ES TO AU'.L'HORIZE '!'HE FORJ\fATION 
OF CORPORATIONS AND JOINT STOCK COMPANIES. 

Appellant Brushaber (his brief, pp. 21-2:3) urges 
that the taxing po,ver of Congress is jmpliedly lim. .. 
ited by an alleged ab!3olute power of a State to de­
termine forms and methods of property owner~hip 
therein, and incidentally to a11thorize the f 01wa­
tion of corporations and dete1".1'Xljne what burdens 
shall attach to them and their franchises> and he 
insists that this tax, so far as it reaches such cor­
porations, wrongfully interferes with such State 
power. 

The co11nsel who prepared the Brushaber brief 
advanced a like contention as to interference with 
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State powers, to this co11cl in his br,ief filed in the 
Flint case, .supra (124). In deciding against the 
centention, this court, in that case, said: 

• 

• 

' 

• 

• 
' 

This proposition is reste.d tipon the jm-
plied limitation upon the powers of national 
and State governments to take action which 
encroaches. upon, or c1~ipples t11e exercise, o,f 
the exclusive power of sovereignty in the 
other. (152) * i(· ·x· The inqui1·y in this 
connection is how far do the implied limita­
tions upon the taxing power of the Un:Lteq 
States over objects which would otherwise 
be legiti1nate subjects of Federal taxation, 

• 

· withd:raw them from the reach of' the Fed-
eral Govermnent in raising revenue ·because 
they are purs.ued under franchises which· are 
the creation of the States. (153) ,,. «· * 
But this limitati0n has never been extended 
to the exclusion of the activities of a merely 
private busiuess from the Federal taxing-

. power-, altl1ough the power to exercise the~ 
is derived from an act of incorporation by 
one of the States. We the1·ef ore reach the 
conclusion that the n1ere fact that the busi­
ness taxed is done in purs11ance of authority 
granted by a State in the creation of private 
corpo1·ations does not exempt it fro1n the ex­
ercise of Federal al1tl1ority to levy excise 
taxes upon such privileges. (158) 

It is submitted that as the ql1estion is not one of 
u¢formity, but one of implied gene1·al limitatio:u 
upQn the Fede1·al taxing power, no distinction is to 

• 

be drawn as bet.ween an excise and a direct tax, and 
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that there is no ::;uch jmplied re:c1b.'ietion in the case 
of either. 

NOTE. .ilthough thiH I••.•lnt i'1 ui8~u~· r.1 in l;Otll the Brush:ibc-r nnu 
Tyee btiefs, it uoes not apr ro·ar that it Wil!'l n~ ~:.-1•tC'J. in th" eomplnlnt 
in either of those ea~P.~, nor f<J.ve<l by fiF"lA••ment. 

III. 
THE BURDEN OF '' SOURCE COLLECTIOlt '' PLACED UI'Olt 

CERTAIN CORPORATIONS DOES NOT VIOLATE 'l'Ril CO?f­
STITU'TION. 

The objection that i12.dcuted cr;?'JJO·,·<iti.01i.'l a1·e un­
justly burdened '"ith '' collection n.t the source,'' 
and othe1· objections g1·owiug <Jut of the source-col­
lection featm·e, are ans~·ered by the consideration 
that there is presumably a ve11· substantial advan­
tage gained by the co11Joration 8upported and 
financed'' from the 011tside,'' and at least it is tr11e 
that there is n. -ze1-y real. diff c}'€iice between a co1·­
poratio11 having an intere:.-:-:t-p:t~'jng indebtednesg 
and one '\\Thich is not thllli orga.nized. There is noth­
ing a1·bitrary or wbi1nsical about a classification 
based upon 13uch a ttt11gible and fundan1ental diff c .. 1·­

ence in ehu.rii.c:to1·. 
But fu1·ther ju::;tification for placing upon cer­

tain corpo1·ations, and, indirectly, upon taxpayere. 
holding interest-bearing securitie:::, the bu1·den of 
''collection at the source,'' is folmd in mo1·e f11nda­
mental conside1·ations. 

Benefit to the Gove1·11ment is the fu·8t considera­
tion of the framers of'. a law exercising the power fJf 

taxation. .Annoyance to the taxpayers and disturb­
ance of business conditions a1•e to be avoided, of 
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• 

. course, wherever possible, but f1·om the very natu1·e 
of taxation, involving sacrifice by the individual to 
.the Staie, it is inevitable that· sacrifices will result 
frorp. its enforcement. The g1·eat outstanding fact 

• 

' 

pertinent to ·the present discussion is that other 
tax laws which have endeavored to reach incomes 
witho11t i·esorting to collection at the source 
have failed to reach very la1·ge portions of profits 

' 
actually earned which sl1ould have been available 
for revenue purposes. The experience of State 
gove1"lllllents has shown that about 10 pe1" cent of 
the taxation upon income f1·om invested money haB 
been collected, whe1·e its deduction was not com­
pelled at the time of pa~vment. In Bank v. Oom­
monu•ealth, 9 Wall. 353, 363, this co11rt said: 

It is the only mode which certainly ancl 
without loss secures the collection of the 
tax; * * * and .,.. ·:< ·* the mode which 
experience has justified * * -i:- as the most 
convenient and p1·ope1·, etc. 

See also Home Saiiings Bcink v. Des Moines, 205 
U. S. 503. The co111orate indebtedness of this co11n­
try is said to be in excess of $28,000,000,000. The 
an1ount of interest paid upon this indebtedness is 
easily ascertainable. Mucl1 of tbis through shee1· 
i:µadvertence, some of it pe1·haps tl11·ough dishonest 
motive, would escape ta:s:.ation without the aid of 
sou1·ce collection. Income is eve11 mo1·e easilv 

- . 
. secreted than personal property. If one can easily 
hide the physical evidences of the principal debt, 

· how much more effectively can one conceal the fact. 

' 

• 

• 
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that incorue lli being recei\'"ed th~reo·n. lu G1·eu.t 
Britain collection at tl1e so111·ce i~ well established 
and accomplished by means of a much more com­
plex and onero11s proced11re than is provid< .. d in our 
at-t of 1913. 

It is m·gecl that while tbi8 colleetion constitutes 
an expense and burden upon the \vithholding or col­
lecting agency, it is not a tax which is cove1·ed into 
the Treasury and is therefore not an ultimate bene­
fit to the Go'\•ernment. St1ch argument is f'.allaciol.1~. 
Every e1.."})enditm·e of time and effort, whethe1· 
llpon the pa1·t of the taxpaye1· or of the Gove1'!lment 
eollecto1·, p1·oduces its benefit t.o the T1·eusury not 
in the ach1al expenditure in the machinery of pa)"­
ment 01· ~ollection but in the i·esulting inflow of 
revenue. As r1ointed out t'l.bove, colle1;tion at the 
source saves to the Gove1·nment vast amo1mt8 of 
reven11e which would other\\'ise, fo1• 011e i·ea;;;on 01· 
another, neve1· be i·eturned. 

This is me1·ely, afte1· ull, u question c1i' cleg1·ee. 
Ei·e1·y taxi}'t·!1 :..tat2it1: :r:1luees 1111on the ta..~ayer cer­
tain pl1ysiC'al btu·dens in addition to the uch1al out­
lay of moneJ'. One iB reqt1ired to pa~ .. a t,ax u,t the 
1)ffiee of th0 Colle('to1· of Inte1·nnl R.event1e. He mav • 
l'a1·1·y his payn1ent to the office him~elf, c11· he may 
~end hlB me~$'e11ge1·. If he sends his mes:::::enge1· shall 
he be i·einlb1u·sed :fu1· i::tilarv ttnd ca1·fa1•e ( Tlie in-

• • 

'lividual is i·equired to n1al~e t•e1·t.ujn i·eturus u.nd 
eomputatiotIB ur1011 hltt.nl~ f 01·11~ f ui·nished lly the 
Tren.s111-y Dt•l lt11·t1nent. If, i11stea(l of doi11g the 
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cle1·ical worlt hb.11self, 11e en1ploys a secretary must 
he_ be compensated for the expendi)c;u1·e ~ The case 
is not dissimilar from the bl11·de11 of '' source '' col­
lection imposed upon certain co1•porations. If cor­
,porations are to be reimbursed for performing these 
labors, shall individuals also be compensated 6? 

"W.here shall application of the principle begin and 
end.1. 

Moreover, after a short pei·iod of operation and 
actual experience the burdens complained of, 
whether on behalf of the corporate collector or the 
individual er.editor, will be, and have been, con­
siderably mini:i;,nized. The expense of office assist­
ance, the loss ·of interest, the inconvenience in nego-

. tiability, all these elements and numerous others 
which the ingenuity of counsel Sl1ggest 'vill, through 
adjustment and 2·egi1lation, be 2°edt1ced to practi­
cally nothing. 

O<)Oley, on Taxation, at page 832, 3d Ed., says: 

In a few cases, however, in wl1ich such a 
course could not work injustice, the State 
may rea,:h the party taxed by indirecti·on, 
and collect in the first instance from some0ne 
else, who in t11rn will become collector from 
tl1e pe1·son on whom the tax is really im­
posed. The reason fo1··this is, that in such 
cases it is more convenient to the State, and 
perhaps makes more certain the collection; 
and it could be resorted to onlv when the 

" ~ 

case is such that injustice could result to no 
one. .A. case of the kind is where a tax is 
imposed on the dividends 01· other i·eceipts 

• 

• 

• 
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of sha1·eholder~ :from th'1 p1·oftts of corpora­
tions, 01· upon their sha1·es, or upon the in­
t.erest paid by indebted corpo1·ations, and 
where the co1·po1·ation is i·eq1rlred to n1ake 
the payment, which it would then deduct 
from the pay rnent to be made to share­
holders, 01· to the holders of the evidences of 
indebtedness. There is no doubt of the 
i·ight to do thl~, except us to payt11ent{'.t to 
be made to nom'esident~. ·:: ·:; .:; 

(The above <lenls with Stat1· taxation.) 
.And agai11, at 11age :~4, the same a1ltho1· ~a)·~! 

The legi~lu.ture must the1·ef ore deternrlne 
ttll ql1e~ti1111""' of State nece8sity, di::'cretion '01· 
policy inv1)}1·ecl, in orcle1·ing a tux a,nd in ap­
po11:i<>ni11g it }Ji icst iJl·<1.·l1e al·l t f1.c 12.cccNsary 
1·iilc.o.; a1l·d 1"l'[J·ltlrtti.0·1ix 1l'llt:e]1 rtt'r' ta be· ob-
1~e1't'C(t in fJ·}·clt· ;· t 1J 11·rodll·<:e. t lt·e ,z t'Si }'Ctl rl·­
titl''ilx, a1l·(l 11zzt.-.t cll'C'itl.c icpo·1z tile aycil·Cic:; b11 
nica1i::i of lt'lt·iclt culle1·tio1ix xlt,all be i;z.adt•. 

The passage last ab11\•e qttoted was cited with ap­
proval in Pa.tto1i v-. B1·rt1lJ1, 18± U. S. 608, 620, 621. 

In Bell'::i Gap Rail;·ori.cl CrJ. \'. Pc1121'1,,x71l1·<z1iia, 1:34 
' 

U. S. 232 at page 2:39, thi!4 <'0111·t Sttid: 

The co1·pu1•tttiou, tl~ the debto1· of its b1?n<l­
holde1·~. h1)ldrn)J; mcJnev in its hands :f 01· then· 

'- ~ 

use, namely, the inte1·est to be pt:iid, is merel}· 
req1nred to p:iy to the Commonwet'l.lth out o'f 
this fund the p1•oper tax due on the set!u1ity. 
The tax is on the boud11older, not on the cor­
poration. This plttn is t'l.dopted as a matte1· 
of convenience a.nd as ~' secm·e method of col­
le<'ting the tax. Tl1ttt i.;.: nll. It inj111·es no 
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: party. It certainly does not inf1•inge the 
Constitution of the United States by making 
one party pay the debts and support the just . 

• 

burdens of another party, as is implied in 
the objection. 

In Oum'Y!iings v. National Bank, 101 U. S. 153, 
156, this court, in holding valid a statute of Ohio 
whlch required the officers of the. bank to report to 
the county officers the names and addresses of all 
stockholders, etc., said: 

' 

-

• 

• 

In National Ban.h~ ''· Co·m1nonu1calth., 9 
Wall. 353, we held that a statu.te of Ken­
tucky, ve1·3r much Jike this, which enabled the 
State to deal directly with the bank in regard 
to the tax on its stockholders was valid, and 
authorized a judgment against the bank 
which refused to pay the tax. It is trlle, 
the statute of Kentucky went further than 
the Ohio statute, by decla1·ing that the bank 
must pay the tax, whlle the latte14 only says 
it may. 

In National Safe Deposit Go. v. Illin.ois, 232 lT. S. 
58, 70, this cou1'i said: 

" 

Nor was the1·e any deprivation of p1·op­
erty nor any arbitrary imposition of a liabil.­
ity in requiring the company to retain assets 
sufficient to pay the tax that might be due to 
the State. There are many instances in 
which, by statute, the amo11nt of the tax due 
by one is to be reported and paid by an­
other as in the case of banks req11ired to 
pay the tax on the shares of a stockholder. 
(National Bank v. Oommon,wealth_, 9 Wall. 
353, 363.) 
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Appellant Brushabe1· (hi~ brief, p. 49) a.tt.empts 
to a.void the ca~e just cited by the docti·ine de mi1ii-
1iii.s. Co1msel state that an examination of the brief 
in said case shows that-

it was not contended that the :1.:llinois in­
heTitunce tu.x placed a financial burden on 
the safe deposit company nor was sueh situ ... 
ation passed 11pon by this court. 

In the printed synopses of brief of defendants 
in e1·ror in that case (p. 65 of the Repo1•t) appeal's 
the f ollo\vjng: 

The act does not make the safe deposit 
company an involunta1·y ta.x collector. 
(Cases cited.) Statutes have f1·equently re­
qttlred agent~ to rettu'D. fo1· taxation prop­
erty in their pos3ession and made such 
agents liable for the ta:s.: if they sur1·ender 
the p1·ope1·ty without the tax thereon being 
paid. (Cases cited.) 

It is s11bmitted that in view of the foregoing and 
c~f the 1mequivoeal language of this eom·t in pass­
ing upon the points th11s rui~ed, thlli com·t can not 
be said to have b~en ::Lr1plyinf.!: tht< doctrine of de 
·11'iini11iix in the above ci:tse. 

The 11nderlying principle that u part)· in vo~::ie~­
sion of property belonp,ing to another mn.y be com­
pelled to pay in the latter's behalf the tu.x assessed 
thereon has been too frequently approved to be now 
disp11ted. See, in addition to the :toregoing authori­
ties, Gray on Li1nitations of the Taxing Power, sec. 
1195 et seq.; ,1bt1·dl·t 11 Ba;i,J• v. Clichali.-: Coitiity1 
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166 U .. s. 440, 444; Merchants' Bank v. Pennsyl­
vunia, 167 U. 'S. 46i, 465; ·Carstairs v. 0-0chran, 1!93 · 
. - . 

lJ. S. 10; Union Bank v. City 'Of Riclimond, '94: Va. 
ITT.6; Gomm·olfl;wealth v. Oitize1is' National !B·an'm,. 
ll7Ky.'946. 

·lNp•rE. ·: :r,i:his point is ·asserted in the :B1·ashaber complaint and: 
a.).'~tleq hl· hj.s m:ief, 

• 

rv. 
TI;l;Jl! ~4XA'l'I.QN OF I~CQM:E\ .A,QORU~D P.RIQE.. !I'O THJ:l. PAS­

saGE OF rHE ACT VIOLATES NO CONSTITUTIONAL NOR 
EQUITAPL,ll ~:tttNGiiJ?f.,J!l; -· 

-
So much 0:£ the act a& seekf3 to impose the tax 

upon ir1ico.mec .r~ce'iv~d and cQllected ;prior to the· 
third day of October~ 1913, the date of the passage 
of. the aGt, is claimed to be unconstitutional; It is 

~- • lo - T 

ave:r;J;ed that the act is to that extent void, for the 
• 

reason that it cowd not law.fully affect any J,!eceipts. 
of the ta~payer accrued before its passage, bec41iuse 
such reGei,J?ts ha.Ci. become property and capital of 
the taxpayer and. had ceased to be income. (Rec.,. 
p.1l.) -
l, Jj'or:mer iJ:lcome~tax laws have contained the SO•Call'ed 

'' retroactiv·e '' feature. 

Ineome tax laws, both in Eng}and and in tire 
- . 

U:tii:ted States, have taxed income accrued p:rior to. 
• 

the date of enactment of the respective statutes. 
-

The point o:f unconstitutionality upon that ·g'i'ound 
has been. raised repeatedly. The previous Federal 
ilieome tax laws, to \vit, the acts of August 5; 1861J 
12 St_at. 292; July 1, 1862, 12 Stat. 473, 474; June 

-
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~30, 1864, 1:3 Stat. 22~3, 281, 28:3; Ji.tly 4, 1864, 1:~ 

Stat. 417; 11areh 2, 1867, 14 Stat. 471, 478, 480; 
,July 14, 1870, 16 Stat. 256; a:nd August 27, 189-!, 
28 Stat. 55:3, s. 27, taxed income received prior to 
the passage oi each act during periods respectively 
as follows: 1861, 7 months and 5 days; 1862 and 
.J11De, 1864, 6 months; .July, 1864, and 1867, 1 year; 
1870, 6 months and 14 days; 1894, 7 months and 27 
days. 

English income-tax. la\\'s ha-..'e provided, in i·e­
spect to the period of taxation, as follows: 

(1) Act of ,J11ne 22, 1842, 5 and 6 Viet., c. :35, 
taxed income from .1;\, pril 5, 1842. 

(2) .A.ct of .J11ne 28, 185:3, 16 and 17 Viet., c. :34, 
taxed income from April 5, 185:3. 

(3) Since 1861 the English tax iug act has been 
:reenacted annually, 16 Halsbury's IJaws of Eng­
land, 609, and 11us eontt1,ined sjmilar provisioni:i.. 

Thus it appea1·s that income tax legislation ha~ 
from the beginning; applied the p1•inciple here ob­
.iected to. Indeed, the English arts have even car-
1·ied the'' eollt•elio·1z at tllt' :-;01~1·r..•f: ., back into peri~ 
1)dS and to cover })ayn1entx autE·dating the r1ussage 
of the statutes. Sub.::ection 4 of Finance Act of 
1910, :;ztp·ra; 13ection :38 oi' Finani:e Act of 1894. 

The constitutional qt1estion now i·aiE"ed could not, 
•)f co11rse, arise in Eng:land. The parallel i$ si · · -
eant only in this. England bas maintained £or al­
most a century u. sy$tem of '' income taxation.'' 
As a part of it;.: ~y~tem it has administered l:!o-called 

' 
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.i·et1·oactive provisions, arrcl the repeated process of 
measuring and taxing receipts prior to the passage 
of the tax1'.ng statute, has been known as the process 
of ·taxing incomes. The Sixteenth Amendment pro­
vides that Congress may levy and collect ''taxes on 
incomes, :from 1-Vhatever source derived,'' without 
apportionment. Nothing appears against, and 
there is every thing in favor of, tl1e assumption that 
the .Amendment used tho te1·m '' taxes 01i i1icomes,'' 
as the term had been applied and worked Ollt in 
numberless statutes designating income taxes dur­
ing the past cent11ry both in Engla,nd and in the 
United States. · 

2. A pe1·io(l p1·eceding the taxing yea1· is a natural and 
easy meas11re of the tax, and 'lvhether or not in­
come passes into the i·ealm of capital is not mate· 
rial, f 01· the tax need not attach to any '' speci.fie 
fund '' of income, as s11ch. 

. .A nati0n or a State is confronted with the prob­
lem of levying and collecting· additional taxes. In 
fairness, the burden should fall on those able to pay, 
and income, measured, not by what the taxpayer 
may i·eceive du1·ing the next succeeding year, but 
by what he has received just prior to the taxing 
date, is the natural facto1· of determination. There 
is a present need fo1· revenue. To wait a full cal­
endar yea1• after the passage of the tax law and 
then to consume a portion of another year in es­
tablishing a period for assessment, levy, and collec­
tion would not meet that need. The income for the 

' 

• 

• 
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year preceding becomes the most available measure 
af the taxpayer's ability to pay. 

In this view, it mo.tters not whether income re­
ceiv.ed prio.1· to the passage of the act has become 
''property.'' None the less, it may constitute the 
measure of the tax assessed upon the taxpayer 1s 
estate. 

The assel'tion thn.t the act is unconstitutional be­
cause it taxes income which hud become cu.pita! be­
iere the passage of the act necessarily inv0lves the 
concept that taxable income eonstitutes a specific 
fund out of which the tax is taken, and that if the 
statute fails to place upon that fund at least a con­
structive notice of intention to collect the tax, the 
:fund thus escapes the bu:i:den, pn.sses into the classi­
fication of capital .and becomes immUlle. Appel­
lant Brusbaber (brief, p., 72) argues tha.t a power 
to tax income can be exercised only by taxing it at 
the moment when it comes in, nnd thai: immediately 
upon its receipt income loses its distinctiv-e char .. 
acter as such and lJecomes part of the eorp1i.~ and 
capital of an estate. 

Taxable net incomes can not be deter:1nin.ed \1nti1 
a balance can be sh"U.ck at the end of a specific 
period. Allowable deductions may appear in the 
·taxpayer's account during the last hours of the 
ta.xing year, alld a gross income, which up to that 
time had appeaTed taxable, entirely escape the 
burden. The tax, when actually aseerta.ined, is 
assessable against the whole estate of the tax-payer. 
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The1·e is neithe1· an actl1al no1· a const1·t1ctive ca1·v­
ing of tl1e tax out of a11y fund identified as income, 
nor can collection of the tax, once it is assessed, 
. be defeated by any disposition of the incon1e, either 
by investment, theft, 01· destr11ction. It is enough 
that it was received as income during the period 
chosen for the laying of the tax. 

In D1·exel v. Oonimo1iit,ealtli, 46 Pa. St. 31, the 
Pennsylvania court said (p. 40) : 

• 

The English income tax and the Uniteii 
States income tax are based upon the in­
co111es received in p1·eeeding yea1·s. The 
p1·esent United States income tax is laid 
upon the income of 1862, and the act of Con­
gress fo1· the 5th of August, 1861, 12 Stat. L. 
309, expressly deela1·es that ''the tax here:in 
provided sha.Jl be assessed upon the annual 
incon1e of the persons he1·einafter named 
f 01· the )7ea1· next p1·eceding the 1st of Jan-· 
ua1·y, 1862. '' ·:; * «· · 

It is clearly,. therefo1·e, perfectly consti­
tutional as well as expedient, in levying a- ta-s: 
upon profits or i11come, to take as the measure 
of taxation the profits 01· income of a pre­
ceding year. To tax is legal, and to assume 
as a standard the transactions immediatel}r 
p1·io1· is certainly not 1m1·easonable, particu­
la1·ly when we find it always adopted ill ex~ 
actly similar cases. 

Although applied to statutory conditions some­
what dissinrila1· to those involved in the Income Tax 
Law of 1913, the following lang·uage of this court in 

{1!186 ;tr; 6 • 

• 

• 

• 

• 



Stocl;:dal(· ,~. I1l~1c1·a11.ee (' o't1111a·;2ie.-?, 20 Wall. :32~1, 

331, 3:32, has an impo1·tant bea1·ing upon this point~ 

The 1·ight <)f Cong1·ess to have llll})Osed 
this tax by a new statute, although the mea.:::i­
m·e of it was gove1·ned by the ineome of the 
past yea1•, «:an not be doubted; much less ean 
it be do11hted that it could ilnpose s11ch a ta:s. 
on the income of the c1u·1·ent yea1·, thot1gh 
pa1·t of that yea1· had elapsed when the stat-
ute was })U~sed. ·r.· ·::. ·~:· 

Even in t11e di:3senting OJ)inion in the abov-e case, 
it is said (p. :341) : 

Of co1u·se I run nr)t to be 1mde1·..-itood as 
maintuini.11g· tht1t wl1en the de<..'la1·ato1•-v ftct 

~ . 
was 1JU~$ed Congress had no powe1· to )mpose 
a tax upon any income that had been i·e­
ceived befol'i:' tl1at tj1ue. 

3. That so-called •• 1·et1·oaetil·e •• featu1·es do not violate 
tlte {"on~tit11tion ha"' lJeen J1eld deei!'ivel3·. 

In the Wi:-ierJ1i.o.;i11 I 1l·f:o·;12l· Ta~r Co .... t.·.-:, 148 Wi$. 
456, the eom·t said: 

One fu1·ther objection ll'(' ovt.'i·r·itlt' lierc 
1i·itl1.olc.t co·iil'J"ilt'il·f, J'o)' t]i.c J'£'a,'{0·1z tl1at it 
.':ICl'J'iZ.~ t't.'J'JJ llil.':l'l{·b .... ta1lfl'.al, nm11ely, that the 
law is retrospective und void, beea.use as­
sessed on incomes i·eceived dm·ing the enfue 
year 1911, while it did not go into e:fi'ect until 
,July 15th of that yea1·, and a.lso bel'ause it 
includes l)l'c1fit8 de1·ived 11·om the sale of 
p1·ope1·ty lJlU'«:hased at any tin1e within th1·ee 
yeu1·s p1'e\"i.011~lv. 
~ . 
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Cooley on Taxation, 3d Ed. pp. 492, 493, and 494, 
says: 

Unless the constitution p1·ohibits i·et1·0-
spective legislation the basis of an assess­
ment of taxes may as lawfully be i·etrospec­
tive as the reve1·se; that is to say, it rr1ay as 
well have regar.d to benefits the1·etofore i·e­
ceived as to those which may be received 
thereafter. * * * Nor in apport.ioning 
the tax between individuals is there any valid 
objection to making it on consideration of a 
state of· things that may now have come to 
an end; as whe1·e a tax is imposed on the ex­
tent of one's business for the preceding year 
instead of upon an estimate of the bl1siness 
.for the year to c.ome. D1·emel v. Oommon­
wealtli, 46 Pa. St. 31, * * * .One may be 
taxed llpon property which he has long 
ceased to own when the tax is levied. 

Appellant Brushaber (his brief, p. 76) 11rges 
that the above case can have no bearing upon the 
construction of the Sixteenth Am.endment, which 
did not then exist; that tl1e court attached more 
weight to the gene1·al acquiescence in '' wa1· taxes '' 
on patriotic grqunds than WOtlld DOW be conside1·ed 
proper; and further, that the statute which the 
cou1·t was const1·uing did not impose a new tax ab 
initio, but merely declared the const1·uction of a 
prior statute. The court said: 

The 1·ight of Congress to have imposed this 
tax bv a new statute .;:. * * can not be 

• 
doubted. 

Plainer language could not be found. 
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See al~o L1;r.•l,·1· \'"'. Nr 1l' 01·ll rl12.o,;, .4 W nil. 172: 
G1·ay v. Darli1zgto·il, 15 Wall. 6:~, 66; .. lf a.iii.£' v. G1·a1id 
Trzl1zl~ R.?J. Go., 142 U. S. 217; Patto·1z v. Brady, 184: 
U.S. 608; Fli11t v. Sto1i£•-T1·ac7; cro., 220 U.S. 108. 

NoTE. 'fl.ti\-l l•·•ir1t i~ :1•·-.,,1·t1-·•l in tl:•• l'••u1r•lt1i11t' in tl:•• Ri·u:.11.tl•(•r, 
Th(•!'UI;', an.J. Tye1· c.1~•'"• ml•l i'l ttri:;uv.J. in fut> l11•lt•fri in :111 ••f tllem, 

v. 
THERE IS NO I~JV.l\LID DELEGATI01J OF JUDICIAL AU­

TR.OltITY 'IO TEE SEClt"ETARY OF THE T:B-BASUltY. 

It is said that the act is invt1lid in delegating to 
the Sec:reta1'y of the Treai:.m.·y powe1· to decide, in 
certain eases, that the n.ccum1tlation as sm·plus of 
the 1Jndistributed profits of a co1·po1·ation consti­
tutes prima :faci.e evidence 0£ a fraudulent pu1·pos~~ 
to escape the tux. 

The Secreta1·y invc·stigates, i·euehes u conclusion 
of fact, and certifies the1·eto. He sj1111)1y exe1•c-ises 
an administ1·ative f11n~tion; a judicial powe1· is in 

· no ~ense involved. Taxing: officers are constantl-v 
~ . 

invested witb such powe1· and the right to bestow it 
upon them is set at rest by the followiDg en:;;es: 
J1ztr1·ay':; L('.-;.-;('C.o,; v. RobrJl<L'il La'fz.d Co., 18 How. 
272; Foiz.g 1~l.ll Ti1z[1 v. U1zi.t£:d State:-:, 149 lT. S. 
698, 714; Lc·11i ,.l{oo>i Si1l!J v. U>1i.tcd State.i.:, 158 
U. S. 5:38, 544; A' i.-;lti11ti<ra Eli:iit v. U 1iited Sta.tei.:, 
142 U.S. 651, 660; U1zitcd StafL'.'{ v. Dzf,t•ll, 172 U.S. 
576, 586; Biitterz!'o·1·tlt v. Hoc, 112 U. S. 50, 67; 
Rzt}Zklc v. U1zitcd Statr·.i.:, 122 U. S. 54::3, 557; Uiiitcd 
State . ., v. Ji~ To11, 198 U.S. 25:3; Ta1z·u Tit1z v. Ed~ell, 
22~3 U. S. 67:1; [J1iitcd State;-; v. S·ing Tll·Ck, 194 
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U. S. 161, 170; Japanese I mmigra1it Gase, 189 U. S. 
86, 98; Tur1ie1· v. TV illia1?is, 194 U. S. 27~; Chin Bak 
](an v. U1iited States, 186 U. S. 193; Fok Yitng Yo 
v. TJ1iited States, 185 U. S. 296; Union Brid,ge Go. 
v. [Tnited States, 204 U. S. 364, 386; Buttfield v. 
Stra1ialian, 192 U. S. 470; Oceanic Steam N aviga-

• 

tio1i Go. v. Stra1ialia1i, 214 U. S. 320. 
NO'.rE. Point assei;ted in Brushaber complaint; not a1·gued in brief. 

Also toucl1ed on in Dodge b1·ief. in discui::<;ing \Vithholding corporate 
p1·ofits from tnxation; but not :11'se1·ted in ccn1plv.i11t nor saved specifi­
cally in assignment. Neither B1·l1Bhal,er nor Douge .may raise the 
question. Neither has !!hO\Vll e~•e1·cise of alleged ''judicial po\ver '' 
in his case, or interest in any fraudulent corporation. 

VI. 
-

THERE IS AMPLE PROVISION FOR HEARING AND APPEAL 
UPON MATTER .OF ASSlllSSS1'1.[ENT. 

It is said that the act is invalid because it permits 
the Commissioner t.o make assessments without fi1·st 
giving notice of tl1e intended assessment and oppor­
tunity to be h.ea1·d thereon, Dodge v. Brc1,dy~ Record, 
page 10. Division L of tb.e act (quoted p. 3 this 
brief) adopted all general statutes providing ap­
peals from tax assessments. 

One of these statutes (sec. 3220, R. S.) provides 
that 

The Commissione1· of Internal Revenue, 
subject to regulations prescribed by the Sec­
retary of the Treasury, is authorized, on ap­
peal to him made, to Femit, refund, and pay 
back all taxes erroneOLtsly or illegally as­
sessed or collected. 

• 
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The claim that the st11tute does not apply where 
the assessments a1·e not within the jl1risdiction of 
the office1· has been fttlly a11~wered unde1· the head­
:ing· '' .Jtu·iscliction '' of tllis b1·ief. 

Of all the internal l'e\'enue st:.i.tutes, only two haYe 
contained pronsions :for notiee n;pd hea1•ing beio1·e 
assessment. (Revised Stan1tes, section :~:~09a, rela.t­
ing to deficiency asse3sn1ents against distille1·s of 
fruit brandy, and Revised Statutes, :::ection :3:371, 
pron ding assessment f c11· omitted i·etiu·ns on to­
bacco.) Both statt1tes instance deficiency assess­
ments and establish no rttle f 01· the ma.king of regu-

• 

la1· assessments upon the lJ:.1.sis of i·etm·ns i1z.adc~ b·y 
tJt.e ta:r pa?Jf.:r.-: t lll 1Jl '>elt•l·.~. No ne<:essity appe:n·s for 
granting noti<~e and hea1·ing beiore assessment 
when the return of tu:xable prope1·ty emanates f1·om 
the individual bin1:::elf and the assessment issues 
upon that i·ehu·n. 

In cases Ni)~. 21:3 and :396 tl1e taxpayers made 
-vol1mtary retu1·n.8 as reql..ti1·ed b~? the stttt11te ; were 
notified of the usse~;::meuts as ~•)•)D us macle thereon ; 
and thereafter filed with the Commissioner an ap­
peal for remission of the sl..11'ta_~. 

In Kc11.ti!cli.1J Ra,ilrood CaxcH, 115 U. S. i321, ~3:31, 

3:3.2, :3:3;3, this court 13aid : 

It has, howe\'er, been repeatedly decided 
by this court that the p1•oceedings to rttise 
the public i·evt:n11e by le\'Y u.nd collt"'Cting 
taxes are not necessa1·ily judicial, and that 
''due process of law'' as applied to that 8Ub­

ject does not jmply or i·eq1J~ire the right to 



• 
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such notice and 11earing as are considered to 
be essential to the validity of the proceedings 
and judgments o:f the judicial tribunals . 
Notice by statute is gene1·ally the only notice 
given and that has been held sufficient 
* * * . In its applicatio11 to proceedings 
fo1· the levy and collection of taxes it was 
said i11 lVIc3'Iilla1i v . .A1ide1·son, 95 U. S. 37, 
42, that it ''is not and never 11as been con-
sidered necessary to the validity of a tax '' 
''that the party charged shot1ld 11ave been 
present or had a-n opportunity to be present 
i11 so1ne tribunal tt1hen he tva.s as.se.ssed.'' 
.;:. * * In t11e p1·oceedings ql1estioned in 
'these cases t.he1·e i,vas in fact and in law notice 
and a 11eai'ing. Tl1e i·ailroad company, by jts 
president or chief officer, is required by law 
in a specified time to return to t11e Auditor 
of Pl1blic ..Accounts, under oath, a statement 
-i:- * ,:. . rr1his retu1·n made by the corpora­
tion, through its officers, is the statement of 
its own case * * * . It is laid by the 
audito1· -1:- ,,; * before the Board of Rail-
road Commissioners and constitutes the mat­
ter on wl1ich thev a1·e to act * * * . • 

Peo1Jle's Natio1icbl Bcin'h· v. ,,7Vf.arye, 107 Fed. 570, 
involved a statute imposing a tax upon bank stock 
in the hands of individt1a1s and requiring each bank 
to make a retu1·n to the Cormnissioner, giving the 
names of stockholclers, number of sl1ares held, its 
ma1·ket valt1e, etc. The court said: 

.A. careful inspection of t11e act shows that 
the assessor pe1·forms no jt1dicial act in what 
he does, the fair interpretation being that the 

• 
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a~sessment m~1de by hiu1 i~ ll}Jt•n tht=· 111t11·1~et 
value t)f the st1:1elt a.-.; i'l'fJ<J1·t<:rl t<J lti11i f>!f fltL' 

banl;, atid tlt·C ar.·t it .... £·lf jl.tt·.~ tilt' a1rtol111.t of 
tlz,c tax: and tmder this \iew f'.l11·tl1e-r notice 
to the ta:!-..'"Paye1· 1:if thl• t'l.s...:e~.$meut is llt)t i·e-

. d .. .• . ( .. --.0 ) c1u11·e . · . .- .,.. .... •>8 • 

In Ha9ar v. Di.-;f,·ic·t, 111 ll'. S. 71)1, 709, it was 
said: 

Of the difi'e1·ent kinds of taxes whieh the 
Sta;l.·e n1ay ll.11110 • .:e- th1:-1·e i:;: ti vast n11m])e1· of 
wh.ieh, 11·0111 tht.·i1· n:\t111·e, no notice ean l)e 
give11 ti i the tt1:::..1J~t~·e1·, i11:11• \\l1ltld 111Jtiee l)e 
of any })O~~ihle adv-tlrr'Ct\~e to 11i1·u. ·:; ·:: ~; 

Yet tht•i·e l'an 1·1e no q11estion that tht• i-11·0-

eeed.inp: is d11e 1··1·cit!t-·::·~ 1>f lt1w, t1s tl1e-1·e is no 
inq1ti1>~T i11t1) the· \\'eiµ:l1t t'Jl endc·111!(' 111· otl1e1· 
elen1c•nt L)f u j1i.ilil'it1l nt1t111·e, and nothinp: 
could he 1:l1unp:ed lJ~· l11:.•t11·mg t·he ttt...\'.1.)aye1·. 
No i·i~l1t lti' lJi~ i~ thi:·1·E·ft1l't..• invt11l(•d. ·-

See also Pitt-:bl11·9. ct(•,, ll. R. "· Br)aril of Pz~.b­
li(· Wo·rl<.~. 172 lT. S. :32. 43: Tl11·r.i1i '\", L1'11z.<11z, 187 
U.S. 51, 58; Gli(7r1t'Jt \'. ll111·1i11vto11, 1S9 lT. S. 2'.J:J, 
258; and lfocffft' v .. lfzt.~r·r1fi1tl' ('t1l!1tf,11. 19() U. S. 
276, 281. 

In case tl!e ct1llel'to1· is di:: .:titi::-i1ed with the tax­
pa~·e1· 'ti. i·etru·n, tl1e r1.1'.t 1·~q11i1'c3 bh11, bef111'e i12-

crl'r1.-;i12.g <.lfil(1lu1ts tl1t·1·ei11, t1_1 i111tiiy tl1c· t:.\X})~tye1· 

and uffo1·d him an 0111.101·t·11ni ty to he h<'a1·d; with 
right c1f 8pee<l~· ~~1)11et'.l ti.• tl1e C1•n1111i:;;:-.i11Ul'l' in the 
e"\~ent L)f ine1·eti.~t·. (S11bcU:\·isi1)n d.) 

Sl·cii1·if.7J T1·l~,·t ('o. i·. L{ .··i11!1to11, 20:3 U. S. :32:3, 
relied l1pon in the Do(lge--B1·•1dy b1·iL'1, well illus-
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trates the clistinction, since it involved a statute 
providing fo1· a special ::i.ssess1nent f 01· back taxes. 

Finally, it is objected that t11e p1·esent law places 
l1pon the Commissioner J:rimself the duty of making 
assessments, thereby neutralizing whatever right 
of appeal to said official ma:;T othe1'wise 11ave been re­
served under the general tax statutes. In answer to 
this objection it need 011ly be i)ointed out tl1at by the 
Revised Statutes said official is 1·equi1·ed to i11ake the 
assessme11ts under all i1ite1·1ial 1·eve1iue act.'J. (Sec. 
3182, R. S.) So that i:f: appella11ts are co1·rect in 
their contention all Federal tax laws since 1872, to 
which sec. 3182, R. S. is applicable, a1·e likewise un­
constitutional. 

No'r:c. This point is as-;crted in the cc•m1;laint i11 the Dodge case, 
nnd urged in their b1·ief. 

VII. 

THE IN VALIDITY OF A PART OF THE ACT WOULD NOT 
INV ALIDA.TE "THE WHOLE. 

It is alleged in the Brushaber bill (R. 24) (but . 
not u1·ged in his b:rief) that the Incon1e Tax Law 
constitutes ''one entire independent s5'stem of tax­
ation,'' and tl1at the invalidity of any provision 01· 
l'J01iion must be held to invalidate the enti1·e act. 
Inasmuch as he has argued a point ( discuszed be­
low) closely allied the1·eto i. e., the invalidity of 

t11e entire assess1nent if a part shall be held in­
valid the two questions, thougl1 distinct, are 
t1·eated under a single caption . 

• 
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1. In1·alitlity of a JlrLl't tloes not inyalidate tl1e e11ti1·e 
i-.t.~tute. 

Even tho11gh, :in i·espect to any ptt1'ti1~1tlar objec­
tion, this court :::i.l1oul.d find that Cong1·e~s had ex­
ceedecl its a11thority, neve1>theless the n.tt should, if 
possible, be su:;;tained in all othe1• i·espects. 

The rule that, unless it Cail 1iot rJC prc:-:~(1r'l:Cd that 
Congre~s w~:111ld ha\"'e leg:i::;ln.ted fc•l' the \'ttlid pc1r­
tions, even tho11p:h it had been advised in advance of 
the invalidity c1f ti pn.1'1 of a stat11te, the '\"'ttlid por­
tic1ns m11st stand, is tc10 well knt)""ll to req11ire mc11'1:" 
than mere statement. 

Cooley, Constitutional Limitation, 7th ed. 
pp. 246, 247, 250. 

Fi'.l'ld v. C'f.r1;·l.·, 14:~ U. S. 649. 
Hi1.1ifi1l·[/lo1l v. Wo1·tll·lll, 120 U.S. 97. 

2. Tlte Income-'rux .let SPECIFl(!.\.L'.LY PROVIDES 
that the finding that n. po1·tion of tl1<.' net is un­
con-.titl1tio11ul 01· void sl1all not in,- alit.late tl1\' 
enti1·e act. 

The act of October :3, J 91:3, doe~ nc1t lt·tt ve ll!-3 t1:1 
speculate upon the lep;islutive \vill in thi~ partir~ll-
1ar. Section 4, pa1·n.g1·aph T, (1f the ai!t of which 
the income-tax r11·ovision constitutes Set'tion IT, 
p1·ovides that: 

Ii any clau::::e, st:·nt.ence, purng1•u.ph, c11· part 
oi this act shall for any i·eu:::on lJe ud,iudged 
by any cc1urt of competent .iurisdictic1n to be 
invalid, 8Ueh .iudgment shall nc1t ~1ffect, im­
pail·, 01· invalidate the i·emainde1· of said act, 
but shi:tll be confined in its ope1·ation to the 
clau~e, sentence, pu.1·ug1·aph, or pa1·t the1·eof, 
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di1·ectly involved in the controversy in which 
such judgment shall have been rendered. 

No room, therefore, exists for doubt as to the 
legislative :i,ntent,. which, as indicated in the cases 
above, is the chief if not the sole criterion. 

3,.. Positio11 of appellant, Brushabe1·, that the invaliclity 
of a po1·tion of the assessment ( cove1•ing income 
fo1· pe1·iod p1·ior to :pa.ssage of the act) renders 

• 

enti1·e assessment fo1· 1913 invalid, is untenable 
because (1) no assessment is befo1·e this court in 
this i·ecord and (2) none could be consicle1·ed in 
tl1at case. 

The :fifth point of appellant's brief (pp. 77 to 
81) argues and cites cases to the effect that: 

Where * * * no 11iethod appears 
wliereby the legal ele1nent can be separated 
f1·om that which is illegal_, the whole tax or 
the whole assessment, as the case may be; is 
void. · [Italics ours.] 

Appellant, B1'ushaber, may not in his case in­
quire whether the assessment showed the illegal 
po1·tion separably from the valid portion. There 
was 1io assessment in his case. There is not the 
slightest ref e1·ence in the record to any assess­
ment act11ally made under the Income Tax Law • 
against the Union Pacific Rail1·oad Oom1)any or 
any other person for the year 1913, or for any 
period. Appellant at page 78 of his brief says: 

It will not, we think, be disputed by the 
Government that during the pendency of 
this suit (that) the commissioner did make 
an assessment upon the income of the de-

• 
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f endant f 01· the whole period of 10 mrJ11ths 
from J\Iarch 1, 191~3, to December :31, 191~3, 
inclusive, without distinguishing· in the as­
sessment between the pe1·iod preceding and 
that follo\'l"ing Octobe1· :3, 191:3, and without 
any evidence us to the i·eceipt of income by 
the defendant afte1· Octobe1· 3, 191:3. Tltis, 
we submit, makes the entire assessment fo1· 
the )'"ear 191:3 \'"oid ttnd entitles the plaintiff 
to an. inj1mction i·est1·ajning the defendant 
from pay:ing any pa1·t of the t.u:s:. assessed for 
the said year. 

The1·e is nothing in the record suppo1·ting the 
statement of a.ppellant-

(1) That an asse!-5sment was made, 
(2) That it did not di~tingi.tlsh between the period 

p1·eceding and that follo\\·ing Octobe1· :3, 191!3, and, 
(:3) That the1·e was no endence as to the receipt 

of income by the defendant afte1· Octobe1" :3, 191~3. 
This com·t 11us Ilt)t, therefore, any basis of fact 

to which to a~•ply tl1e i·ule announ.ced h)" 1\-Ir. ,Jus­
tice Ha1·lan in the Sa1i.ta Cla1·a C'ozt1z.ty case, cited 
by co11nsel io1· U})}:iellant :in Sllpport oi the fifth 
point or the b1·ief. 

l\IoreoYer, the matte1·s stated in the B1·ush[tlJe1· 
brief, as above, all tran8pired rt.ff er the bill wa::. 1iled 
inhisease;and appell::tnt made nc> utten1pt, by su1)­
plemental bill, ti:' t1d'V<t.D1!e ob.iection tc1 any 1·1rt1·f 1'.r:1c­

la>· assessment. Indeed he co11lcl not h:.tTe success­
fullz done so. The theor\'" 1)f his l)ill wus tht\t no • • 

\'"ulid assessment could be mti.de unde1• the :.1ct 11pon 
any endence, and because therec1f he applied to the 
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court to p1·event his directors from exercising a 
business discretion to pay the tax. This is a cause 
o:f action entirely apa1·t from a complaint of non­
separation of alleged invalid portion of an other­
wise valid assessment made under authority of law. 

The point is, howeve1·, properly presented in the 
Tho1·ne and Tyee cases and argued by reference to 
the Brushaber brief. 

CONCLUSION. 

The decrees and judgments should be affirmed in 
all the cases. 

OCTOBER, 1915. 

• 
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• APP.END IX . 

-

INCOME TAX LAW. 

[Section 2, act Octobe1· 3, 191.3; 38 Stat., 166 et seq.] 

A. Subdivision 1. That there sl1all be levied, assessed, ho:1~~~~~a-r, 
collected and paid annually upon the entire net income 
arising or accruing from all sources in the preceding 
calendar year to every citizen of the United States, 
whether residing at home or abroad, and to every per-
son residing in the United States, though not a citizen 
thereof, a tax of 1 per centul:n per annum upon such 

• 

income, except as hereinafter provided; and a lilre tax 
shall be assessed, levied, collected, and paid annually 
t1pon the entire net income from all property owned and 
of every business, trade, or profession carried on in the 
United States by persons r~siding elsew he1·e. 

Subdivision 2. In addition to tl1e income tax provided taxA!d~~\0~~~ 
under this section (l1erein referred to as the normn,l ~~:es0ftn$2bx: 
income tax) there sh11ll be levied, assessed, and collected ooo. ' 
upon the net income of every individual an additional . 
income tax (herein i·efer1·ed to as the addit.ionul tax) of 

' 
1 per centum per annum upon the amount by which the 
total net income exceeds $20,000 and does not exceed 
$50,000, and 2 per centum per annum upon the amount 
by which the tot11l net ·income exceeds $50,000 and does 
not exceed $75,000, 3 per centum per annum upon the 
amount by which tl1e total net income exceeds $75,000 
and does not exceed $100,000, 4: per centum per annum 
upon the amount by wl1ich the total net income exceeds 
$100,000 and does not exceed $250,000, 5 per centum 
per annum upon the amo1.1nt by which the total net 
income exceeds $250,000 and does not exceed $500,000, 
and 6 per centum per ann11m upon the amount by which 
the total net income exceeds $500,000. All the pro-

. visions of this section relating to individuals who are 

(95) 
, 

• 

• 
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l'htirgl·:1ble "-ith tl1e normal incon1e tux, i:o ft11· t1s th(•y 
;1rt.' ttpplic»1ble ttnd ttte not incon::-i::-tent with thi:-; ~ ulJ­
cli"·i~ion of ptt1·.1:rrttph .. \., ::-l1all apply to tht' lt'i:y, u~-· :~· .,;­
r11ent, tmll collection of the t1dditionnl tt1:s: impc•it>d under 

I';.-r~(·nflfr"- this S'l'Ction. E\·ery per~·on ::;ubject to thi~ u.dditi<Jn:1l 
~~~m"''1t •. • n;,: tt1X el1rtll, for the purpo:-:e of it~ llS'~e::::-mcnt ttnd collection, 
~1;_.i ~ nnn,~- rnt1lte <t per,•onal rl'turn of 11i~ tot:il nt·t income f1·on1 ttll 

• i-ource~, co1•1J(1rtite 01· otht-rwii.:e, f 01· tl1c pi·ect'din~ c:tl­
end1t1· yea1·, under rult-.~ ttnd rt•::rultttions to be p1·~~ ~1·il;t'd 
1y the l'r1111mii.:.-ir1ner of lntl'rnn.l Rt•"\"l'llUt> ttnd t~pproi·ed 

Int~r.•<,t in 11~_. t11e 81:cr .. :tt1r~· of the T1'i'U!'Ury. Fo1· th1-.• purpo-1..• of 
~r~.fifti 11 c·f nc~i this tl•iditi<Jn:.il t:1x the taxttlile income of ttny indi,·id11u.l 
fti'.~fu~~3~ t ... t·' i::hu.11 en1lJr<\CI:! tl1c ::-l1ure to '\\·hich he would l•t> C"ntitll:.'•i 

of th(' gitins :.tnd profit::, if divided or di~·t1·il111tl:'i.l, ,,.hl·tl1e1· 
di,·irlt.:'cl c11· di1-tributed 01· not, of r1.ll co1·por..ttion:.:1 j11int­
}'tock co1n11t1nit<:-, or u.~~ocii1tion:3 110W1!\'e1· Crt'~Lt1.:..l or 
Ol'/!t\nir.t·d, for·med ()r fruudull•ntl)· tt'•t1ill:'1l of fo1· the 
purpo.-t• of pre1·cr1ting the impo:-:ition of :-.uch t~1x th1·0111=tl1 
tl1e mi>dium of pt-rmitting ~uch gLtins und p1·ofit, to 
i1cc11n11tl,1tt> in!-tt'tld of 11t'inA" cli1·idt'd 01· di~trir111tL·d; und 
the f1ict th1it ;.my i:;uel1 corpori1tion, joint-:-tnek con1-

.iecumulat•'·l pun~·, or lU-~ocit1tion, i::; tl me1·~ holding cor11p:lll)', 1)r thut 
f.r~A~ R l:.o·~,~~ tl1t1 g:tins ;1n<l r1rc1fittl lll'~ pt·rmittt:<l to tlC~tm1ult1te l•t•)'Olld 

~;;~::1.h~·";;" rl'· tllt.:' l'•!,l' 11n:1l 1le llt.:'~··1~ of thl' bt1J-iu1.: ~ • .; ~ h~1ll 1 ·I:' prinl.~\ 
fttci .. • e:':it.lt-nc~ <if tl f1·r1.11d11ll:'nt p1u·pc•:-.ti' to l·>e::tpL' i-ucl1 
t:1x: Ll1t tl1l' f1ltt thtlt t11t' ~ain~ nnd p1·ofit:-; ttl't' in tlDJ' 

l".L'-•' i1-·1·11Litt1..•d t~.> ttceumultttl' ti.nd l•<>Con1e :-.m•plu-.: :-l1:lll 
l10:- I .1.• cr1n t1·u1:1l tts c'l-id1.·nct! of n. pm·po>t' tr1 L·-c.\lJ;.• tl1c 
~-1itl t.tx in ::-ueh c.•:ot' llnlc:-,.; tht1 :3ec1·1..'ttll''\' of tl1e T1·i>.1:-.u1·,· 

• • 
:-l1:tll et•1·tif~· t11t1t in hi::; opinion i--11ch t1cc11ruuliitic1n i:-. 
tm1···~:-on:ible f<1r the purpo: t';l of the ])u:-in1.•.-..... '\Th1::n 
r~•1u~~tl'•l l 1)' the Co11lIDi~.,ioner of lnternu.l RL•\·t-nu1-•, r11• 
any rli ... t1·ict collector of inte1·nttl l'l'\'t'llUf', :--ucl1 co1•p1Jra­
tion, jr1ir1t-~ tc1cl;:: company, or ti.~·socitition :-hull £01"•-•ll'd 
to him :1 cr1TI'('et i-·tn.tement of ~ucl1 profit:> t1nd tl1~ n~\r111:'...: 
of the in1:li,idut1l)., '\\·110 11·ould l)e entitll'd to tht1 :-,~1n1L1 if 
di:-tril.iutt·d. 

N<'t ln··•n:••, B. Tl1:tt. ~111:1ject only to ~ucl1 ex1.•1nption~ ttnd d1..·1iuc­
l~t~~ E~it~~· tion" D::> t1r~ 11crt:>in:1fte1· t\llo'\\·ed, the nl·t inconll' c•f tt 

tas~\l1le 1:ier1"on i-hull includ!! g:tin-.i, profit-:, t1nd income 
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derived £1·om salaries, wages, or compensation :for per­
sonal service of wl1atever kind ancl in whatever form 
paid, or from professions, vocations, businesses, trade, 
commerce, or sales, 01· dealings in property, whether real 
or personal, growing out of the ownership or use of or 
interest in real or personal property, also from interest, 
rent, dividends,- securities, o:r the transaction of any law­
ful business carried on for gain or profit, or gains or 
profits and income derived from any source whatever, 
including the inco1:11e from but not the value of property 
acquired by gift, bequest, devise, or descent: Provided, Property ac­

That the proceeds of life insurance policies paid upon ~r;.~eaar:1J' s-/1~~ 
the death of the person insured or payments made by or insurance pala or allowed, ex-
credited to the insured, o:ii life insurance, endowment, or empt. 

annuity contracts, upon the return thereof to the insured 
at the maturity of the term mentionecl in the contract, or 
upon surrender of contract, shall not be incl11ded as 
• mcome. 
_ Tl1at in computing net -income for the purpose of the Deduetions 

• . allowed 1n 
normal tax there shall be allowed as deductions : First, computing net 

. . . - Income for the 
the necessary expenses actually paid m carl·ymg on any purpose of the 

b . . l d' l 1. . f .1 normal tax. _ us1ness, not inc 11 ing persona , iv1ng, or anu y ex-
penses; second, all interest p~id within the year by a tax-
able person on indebtedness; third, all national, State, 
county, scliool, and municipal taxes paid within the year, 
not including those assessed against local benefits; 
fourth, losses actually sustained during the year, in-
curred in trade or arising £rom :fireg, storms, or shipwreck, 
and not compensated for by insurance or otherwise; fifth, 
debts d11e to the taxpayer actu&,lly ascertained to be 
worthless and charged off within the year; sixth, a 
reasonable allowance for the exhaustion, wear and tear 
of property arising out 0£ its use or employment in the 
business, not to exceed, in the case 0£ mines, 5 per centum 
of the gross valqe at the mine of the output for the year 
for which tl1e computation is made, but no deduction 
shall be made for any amount of expense of restoring 
property or making good the exhaustion thereof £or 
which an allowance is or has -been made: Provided, That 
no ded11ction shall be allowed for any-amo11nt paid out 

~ 

9686 15-7 
• 
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for ne\v building::-, permanent improvement~, or l)ettcr­
menti;, mnde to incret1i::e. the ~a.lue OT any p!'ope1'ty or 
est:tte; se,·enth, the nmo11nt received ils dividends upon 
the stock 01· from tl1e net ea1·ning;:; of n.ny corpo:ri.ttion, 
3oint stol!k cotn.pttny, ll££ocintion, or h:l£urance company 
\Vhicl1 is taxable upon its net income as hereinafte1· pro­
>ided ; t•ir.rl1th, the umo1mt of income, the tax upon 'vhicli 
I1ns l1et'r1 paid or withheld f 01· pn.)'ment nt the :,:01u·ce OT 
the income, under the p1·onsion:-; c1f thi::-. ::-t'cti(•n, p1·0•-idcd 
that whenr.rvel' tht1 tu:s upoh the inccime of :.i Pl'l':-'on is 
required to be witl1held ttnd paid at tl1e ~ource as he1·e­
inafter req11ired, i:f };t1ch annual income does not eXCl'..'d 
the r;um of $!l,OOO or i~ not :fix.t>d or ce1·tu.in, or is ind1.>finite1 

01· i1·re~ulttr 11s to n.n101mt 01· ti1·11e of ucc1·ual, tl1l' :-:.in1e 
~hall not lie deducted in tl1ti pe1·t=.c1nal l'eturn l•f i..uch 
'Person. 

Net ini:omc Th1:1 net income from propertT' owned o.nd bui;iness cu.r-
ot nonr!'Sl- • d · :i. U · dSt b • "d" l h ucnt1c1, from r1e on m tue mtl:' o.tes v pe1·;;ons i•e:,;1 mg e ::-ew C"re 
prop"rty own- l 11 b t d h b• · "b d · . th" e~ in trnlt·'d s in. e compu e upon t e as1s prescr1 I:' m L'-l p::i.rn.-
15 ntt~. g1•t1ph und that p:.trt of parug-rtipl1 G of tlus k "'ction 

reltttinp; to th1:1 con1putation of the net income of corpo1·u.­
tions, jr1int-i:.tock tlnd ini:.t11·unce. Cl-.mpt1ni1:-~, 01·ganizl:'d, 
crettt,ed, or t':rititing undE>r thl' lttws of foreign count1·ie::, 
in so far u':::l u.pplicu.ble. 

rntcr0st on Thut in coroputin..,. net incon1t' lilluer tl1is ~ection th£-re ol!liga.tions ot l"> 

'!fr':~~d 0Jtatg! shall be. exclude~ ~he inter~::-t ~pon the oblig11tions of a 
and compcnsa.- State or unv- political ::::ubdi,is1on thert:<o:f, und upon the 
tion r.f ct'rtnin bli . • .e U . ., . . 
u. :::1. omccra 0 ga t1ons OJ. the. mted Stn.te::-i 01' lt::I po:::~-t'~:::1on:-<; ttl~ 0 
cx•)mpt trom :i.. • ~ h p ·a f 1 TI • 
tux. tut\ colhJ?'E'bsat1on OJ. t e pre::t•nt rt'::-1 t-nt o t lt' l n1ted 

Stn.tt::s during the te1·m £01· ,,·hicl1 he hu:,, bt>l:'Il elt>cte1l, anll 
of the judgt's of the l:>up1·t'me t\nd inf':'rior cr>Ul't:.-; of the 
United Stn.te:': now in ofilc-=, u,n.d the i:omp(•Il!'ation c>f u.11 
officers and employe(':-; of a ~tate 01· any political i:..-ub­
division tl110>rt'of e:s:cept ,,·I1t>n :--ucl1 cor11pt>n::::ition i:-1 prLid 
bv the United St:l.tes Governn1~11t. • 
~ 

D;'uuctton of 0. That there ~hu.U be dt:>ducted n·oru the ttn1011nt of 
$3,(••JU nllu'l'l'l:'•l • • 
1>aeh sin i; id(' the net mcome of each of t'~1d per~oru:, 11:scert:1ined al:l 

crsl)n, nn 'd d h • h f ~ 1 .,. d .. 1,000 nddl- pron e ere1n1 t e i;11m o :;:;3,00CI, p us $1,rJ(ll) a dit1onal 
(•ll::il for 1r.ar- . • • • 

rl~d man nud if the per;:;on making the l'etllln be 11 1ntt1•r1ed mun '\';1tl1 u 
wlf1) living to- • .e li . • h h• l 1 1! ., 0 dd" . l g~th~r. "\'i'l.1.e Tillg Wltl1n, 01' p t1S t lt' i,um 0.1. ~1, (10 U ltlOllU 

if the perl:'.on mu.king the return be a ma1Tied womun with 



&. husl;ancl ]j,·iJ.1g 'vith 11e1·; but in ho e-reht ~l1ail this addi­
tional exemption of $1,ooo bi:i ded11cted by J)·oth a husband 
and a ,,rife : Pt'ovided, 'l'l1at ohly on~ deduction of $4;000 
shall be lllitde r1·oin tl1e agg1•egate incoh1e of both husband 
ri.hd "\Yife '''l1en living together. 

• 

D. The said tax shall be computecl upon the remainde1· Period. for 

f · l t · f h b · t th t which tu is o sa1c :ne inco1ne o eac person su )ec ere c>, accru- to b<? ~omput-

ing d11ring eacl1 p1·eceding calehda1· yea1· ending Decem- ed. 

her thirty~fi1·st: PrO'l'iclecl, lioioet•er, Tl1:it fo1· the yea1· end-
ing :becernbeJ.· tl1irt3r-first, nineteen 111mdred and thirteen, 
said tax sl1all be con1p11tec1 on the net income accruing 
f1·01n J,t[a,rch first to Decembe1· thi1·ty-first, nineteen hun-
dred and tl1u·teen, both dates incl11sive, after deducting 

' five-sixths only of tl1e specific exen1ptiohs ahd deductions 
herein p1·ovided for. On or before t11e first day of March, Rett\.:ru 'to be 

nineteen 11un~red and fourteen, and the first day of ~a~e b~n ~a~i. 
March in each "{•ea1· thereafter a true and accl11·ate re- person haviug .; ' a net iucome 
turn, ttiid'er O<ttl1 01· affi1·n1atioh, sl1all be made by each of $3,000 or over. 
person of la,v£t1l age, except ns 11eteinafter provided, 
Sllbject to the tax imposed by this section, and having 

. ' 
a net income of $3,000 or over for the taxable year, to 
the collector of internal revenue :tot tlie district in which 
sucl1 per·son resides or has his principal place of business, 
or, in the case of a pe1·son residing in a for·eign country, in 

• 

the place where his p1·incipal blisiness is ca1·ried on within 
the United -States, in such form as the Commissioner of 
Inte1·nal :Re,·enue, with the approval of the Secretary of 
the Treasury, shall prescribe, setting forth specifically 
the gross amount of income from all separate sources and 'Gross income 

from the total ther·eof, deducting the aggi·egate items or ~o~r~e': t~ ~~ 
expenses and allo\vance herein a11thori:zed; guardians, spe~i~e:rdians, 
t t · t ,,_. · t t t • trustells etc r11s ees, execu ors, aUlliillls ra 01·s, agen s, receivers, to make' returii 
-conservators and all persons corpo1·ations or assoc1"0- for persona foe 

' ' . ' .,.. whom t h e y 
tions acting in any :fiducia1·y capacity, shall make and act. 

rencler a ret111·n of tl1e net income of the person for whom 
they act, sl1bject to this tax, con1ing into their cu~tody or 
cont1·ol ap.d rnnnagern~nt, and be subject to all the pro-
visions of thi!3 section 'vhich apply to individuals: Pro­
vided, That a return made by one of two or mo1·e joint 
guardirtns; trustees, exect1tors, administrators, agents, 

• 
• 

, 

• 

, 

• 
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i·eceiver:'I, and coni:-er,·ttto1·~, or othe1· pe1·::-on8 actin~ in o. 
fiduciu.ry cu.pn.city, filed in tb.e district whe1·e such per::on 
reside::;, or in the cfu-trict wl1er'-' the \\"ill or oth(•r in:-;tru­
ment 11nder which he net::; is recorJed, 1Jnde1· 1oiuch i·ep:u­
la.tioru; Ul':\ the Sccr\'.t~iry of the T1·eusury ma~· pre-..eribe, 
shall be u ::-.ufficil·nt C(1mpliunct' \vitl1 the i•eq11iI·.:mt"nt!:l of 

Persons • l l ] ll fir • ilrms, l' t c.: th1::i i1arug1·•tp l ~ ttn1 ft ~o tl perl'on~, n1~.:, cc•n1pm1i::~, 
havln!; contr.:.l h' · · · k · of dl't<:>rmln:i.- crJpartnl:.'1·1- ip~, l'.'orpol'at1on!-I, Jomt-~toc · con1p:1n11··.;: 1)r 
bll.l illl'OIDl' • • d • • h pay ab 1 l' to a~~2oc1ation;i, tlll m:, m·::rn.ce compan1e.~, t'XCt:'pt ns ere-
oth,.ra. int1fter pro'\·idt·d, in whtltl'Yt.'l' e:ip~1city uctin~, hrtving 

the control, 1·1-:ct<iI)t, Ji~po:-:.il, or p•t~·ment l)l fixetl. or 
dete1·mintible- :1nnu.il 01· pL·riodical p:.iins, i11·11:it ... , and 
income o:f unothl'r })l'l~On ;,;11l1jl:'ct to ta:s:, i-l1rill in l·•1•hnli 
of such per~on dt>duct und 11·itlihold f1·om the p;t~·ru<•nt 

Norr::inl tnx an un1ount e11ui,·ull'nt to tht• norn1,1l in('c•ml• it1x upon 
to be d~uu"t- d k d d ~ ·a eu and lieturn the same un mtt ¥e un ren er o. r..:turn, tig tll.or..:::a.1 , 
th"rl'of mad._,., but :;:ep~trate und di~tinct, of the portion of thtl income 

of eticl1 pe1·.,.t1n f l"()ill "·hich thtl normal t:.ix hus l1el..'n thus 
withheld1 und co11tt1ining'. nJ~·o the nme nnd nddi·c~·~ oi 
such pC'r::;on or ~t:ttinp: thtit the nume and nddre;;-"1 01· the 
nddri:·:::::-i, n~ tht• C<l:'l' m:iy be, n,1•t: unlmo.,.;n: P 1'or•iilcd, Thut 
the i1ro,·i:-:ion rt:'•]Uirin~ the normal t:i:s: of indivi1luul . .; to 
be withheld rtt the ~·ource. of the income :,:hall not 1-: con­
strued to re•1uirl' ttny of :-uch ta,:s: to lie withheld p1·io1· to 
the first dn.y of Xo1·"'rA1bt"r, n.ini;teen hlUldred and thirtel'n: 

qu11.~5~tu;:i:;; Pro ,•iJ1:d fu1•th~·1·, Th:it in eithe1· c;1~~ ubo'"e rn('ntioncd 
~!S3° ~~f.0.1~~-no return of income not e::s:c\!E•ding l7:\~000 1>ht1ll lJQ r~­
!1 f~iii~'?~hf~ quiri?d: Pro1•i/l1·i! f11rflt1_',., Tht1t uny p('l'l:'on-: c:\l'I')·ing- on 
fii~fti~~il. tfn ~;. busine:::.~ in partn1:.•1·.-lup :-hn.11 be lit1bll1 for incnn1L• t:i.x 
tnl'n. only in their indi,·id11ttl c:ipttcity, :~nd the }'h:1r.:< 1_1f tl1e 

prc1fit::-: of u p:l1·tnl'r. hip to ,·.-hicl1 11n)· t:\.'iltble p11·tne1· 
would be. entitll:'d if the i-::1r111~ "·1:.·1·e di1idt•d, i'.·hl·th1..•r 
divided or othet'\•·i:-1:1~ ~ 11ttll b._. rl·turned for t:.i.x.ttion t~.trl 
the tt1x pt1id, und1·1· tht> proi·i~ion:,; of thi~ :.-<'ction~ and ti.ny 

ti!'~r11~~i~i such firm, "·hen r<"qut•;:ted b~· tht:> Commi'-',.;ioner c1f Int;;r­
~t~~~-~;~,1~ nu.I RC'1;l:'nl11:', 1)1' ttnJ· ili:-t1·ict collt•ctor, :-hull fo1•wt11·d to 

bim n. cor1·1:'l'.'t ~ t:it"-'ml.'nt of :-,ucl1 profit:'; und the 'nun1e:o: oi 
the individu:1l;.; '\\·ho i;\·c.11ld lit> 1:.·ntitled to the ~am!.!, if di::::­
tributed: P fo 1•i1l1"(l f1i1•tlt1_ ,., Thti.t Pl'l'ioru:: lial1le £01• the 
norm:11 incom1>. t:i:x. only, on t11eir own acco1mt 01· in 
behalf of unotht"r, :.hall not he r~quired to mu.Ire ri::tu·rn 
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of the income deri-ired from dividends on the capital stock st~~vid~is e°~ 
or f1·om the net earnings of corporations J. oint-stock com- to be excluded ' from return. 
panies or associations, and insurance companies taxable 
llpon their net income as hereinafter provided. A.Iiy 
person for whom return has been made and the tax paid, 
or to be pai\l as aforesaid, shall not be re~uired to make 
a return unless s~ch person has other net income, but 
only one deduction of $3,000 shall be made in. the case of 
any such person. The collector or deputy collector shall 
·require every list to be verified by the oath or affirmation v ~;\ulf~ ~0 :; 

of the party rendering it. If tl1e collector or deputy col- ~i'.:i~~ae!~~ 
lector have i·eason to believe that the amount of any turns 1mady bbe · requre y 
income returned is undel'stated,. he shall give due notice collector. 

to the pe1·sop. making the return to show cause why the 
amount of the, return sl1ould not be inc1·eased, and upon 
proof of the amount l1nderstated may increase the same 
accordingly. I:f dissatisfied witl1 the decision of the col- Appeals from 
lector such pe1·son mav submit the case vvith all the decision of. col-' • . ' lector. 
p\tper·s, to t11e Commissio:q.er of Internal Revenlie for· his 
decision, and mq.y furnish sworn testimony of witnesses 
to p1·ove any relevant facts. 

E. That all assessments shall be made by the Conrmis- Assessments, 
. notice, and 

s1one1• of Internal Revenue and all persons shall be noti- payments of. 

fied of tl1e amol1nt for which the.y a1·e respectively liable 
on 01· before the first day of June of each successive year, 
and said assessments shall be paid on or before the 
tl1irtieth day of Jime, except in cases of refusal or neglect . • 
to malre such retu1·n and in cases of false or fraudulent 
returns, in which cases the Commissioner of Internal L. . t- ti 

- . im;i. .a on 
Revenue shall, llpon the discovery thereof, at any time ash to time 

. . . • w e n assess-
w1 th1n three yea.rs after said return is due, make a return me~td may be 

!-J! • b . d "d d £ . h" . pa without upon llllOrmat1on o ta1ne as p1·ov1 e ·or int is sect.ion !~curring pen-

or by existing law, and the assessment made by the Com- a ty. 

missioner of Internal Revenue tl1ereon shall be paid by 
Sl.lch pe1·son or pe1·sons immediately upon notification of 
the amo11nt of such assess:µient; and to any sum or sums 
due and unpaid after the thirtieth day of June in any 
year, and for te.n days a£te1· notice and demand thereof 

:Penalty and 
by the. collecto1·, the~e shall be added the sum of 5 per interest in case 

• . of nonpayment 
centum on· the amount of tax unpaid, and interest at the within 10 days 

f 1 
. after June 

rate o per centum per month upon said tax from the soth. 
• 

• 
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1·irJ1e tl1t< i-:tine }1ec~1me due, except f1.·0111 the e~tn.tes of 
iu~anc. <lc:-ce•1i-ed, or ini,;olvent pe1•;,,on~. 

P ('rs on s , ... \.ll i1e1·:::on:-:, firm:-:, cop:11·tner:-:ltlp:-:, companie:::, cor1lortl • 
firm~. c> t e • , • • • l · · t' d • 
with holding t1t·1i::, Jumt-i-t1;c \: c•Jmp:in1e~ 01· u~.~oc1a ioni:i, an m~tu·ance 
normul tax on . . h . . . 1 a· l 
b ('ha 1 f of \!Oilpti.me:::, \ll ,,. ute,·e1· e:l}J:1e1ty :1ct1ng, me 11 ing t:'::--~ecs 
c.tl:l'rS. ~ 1 } t t t' or ~01.•tp:u~o-..·::i f11 rea 111• per::=(1nu. proper y, t1·11:- ees uc m~ 

in any t1·ui-t cn,pt1city, executor:-:, adrn.inistrn.to1·:-1, up:.:nt~, 
receiver~, con:-cn·utort', t'mployeri:i, u.nd all officer:,l :1nd em­
ployee::> oi' t11I:' Unit1.:'1l St:ite.4 11u>mg the c11ntrol, receipt, 
<'Ul::'tody, di~pf\:~,\l, 1)1· p~iyn1l!nt oi inter~\.'t, l't•nt, :-:a.l~rie:-, 
\\tlf?:e:::, prt•1ni11m-i, :1nn1tltie~, compen~~tion, i·t.·munetation, 
"'molun1ent:-:, <.•r utrLl:.'r fi.xt>d 01· deterntino.ble unnut\l µ:air1:4, 
p1·ofit:;, ttnd incc1111e of ttUrJther lier:-:on, ex~eeding ::::\,t)(lll 

ff•l' 1111y t·tx:1}1lt• ~·t:'t11·, 11ther thun di,·i(lf'nrl'-l on <:tt11it•ll 
:.-toclt, or f1·c11n tltt' nt-t t•t11·ninp::-: r1£ cv1·prJI'tttic1ns ant! juint­
~toclt c0r11p:1nies !.11' ni-:-ociutions :-11l1ject to lili:e t:1x., "·I1rJ 
are. required to n1i1ke ttnd rende1· tl l't't11rn in J •t'l1t1lf of 

Itetw:n to be h 'd d h . 1 11 fl . I mad.:- to call~c- flUOt er, u:.; pro\1. e e1•em, to t 11:.' er• C'Ctc•r c1 11~, ie1·, c11• 
tor ot district. · d' · l b h · d d · d t f d · 1tl:l i:-;t1·1ct, n1·e 1.ert> y ttUt r1r1z"' ttn l'e11u11·e o 1 <: • uct 

ttnd ''ithhold frc1n1 i-:11cl1 unnuttl gnin~, profit:-:, u.nd incor11l:l 
i-uch i-;um n~ '\'\'ill lJ<' ~ 11fficit'nt trJ p:iy t11l' nrJl'IlltLl tn:x im­

'J' n :!!: to be po,,ed t11erer in l 1)' tl1iN :-ecti• •n, an<l i-11:111 pt1 )' to the c1ffice1· 
R~~o~?~~~mcf~ of the l1nitell ~ttit•·s (}1,-.,·t·1·nment o.utl1orized to i•cceive 
r~c<>i'VI' £Ull'le. tl1e ~tlI1lt' ~ :1ncl tht•)' :t.l"l' l'llCh }lt'l't'llj' llltlde pC'r:<11Uftllj• lirtl1lc 

fo1· ::-;11ch t:tx. In :111 ctl:-t':> "·l1eri> the inco1ne t:1x of ti 

fl'l't.(•n is withht'lu nr1d ued11etl'd :1nd pt1id (Jr to l 1e paid ut 
tl1e. i-;ource, t\~ r1.f 01·e.-:1iu, ~ucl1 per:,; on ~l1all not l't'cei,·e thl• 
l.enefit of the <l.t''-l11cti<1n nnd exem1,tion r1.llclWt'd in pn.r•i-

Nottc~ must p;rn.ph C of this ~1,'C:tir•n l'Xl.'t'pt by an :1pplict1ti11n f11r l't•fm11l 
~on ~1~~ int ~a; c..f the tax unlit~~ he ~11:111, U1)t le:-:-:. tl1t1n tltl1·ty clu.y~ 1;rio1· to 
claims tor "~· the da;v on which tl1.,. l'etu1n tli l1is inci •n1e i!-. 1lue file- ,,·ith c:w.ptlon un dcr • · · ' ' 
puragraph c. the pe1·::r1n ,,·hr1 i::; rt•ri.11ired to '\\ithhold t1nd pu.y t:tX iui.• 

him, o. ::-:i~ed nrJtice in ,-.,·1·itinp: cluiro.inp: thl.' lJeuefit c1£ i-;u~l1 
l'('nulty tor exemption nnd thl'ret1pon no tax ~·hull 1:1e witltl1eld upon 

filing f:ilse . , • 
claim. the nml11mt c>f :-.11cl1 t•Xt.'rtlpt1r1n: P1·01•iil1'(], Tltttt if tlllY pl·r-

i:on £01· the p1u·pore of <•llt:iinin,g any tillowrtnet> 01· rl"duc­
tion by virtlle of rt. elnim £01· i-.ucl1 exen1ption. l'ithe1• f 01· 
him~elf 01· £01· nnJ' other per.:1on, lmo,vingly mal-ce;; a11J· 
:fali;:e statement 01· fu.1:-e 01· frn,11dulent i·epre~l.'ntn.tit•n, lie 
Bhull b~ liulll\:\ to a lJt•nnlty of )j::}OO; n<JJ.' :-h:1ll t•n)' f'''f:'fJTl 

• 
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under the foregoing conclitions be allowed the be:p,efit pf 
nny deduction provided for in s11bsection B of this s~CflQJ;l be N31~~e !nm~~~ 
unless he sha,ll nut less than thirty days prio;r; to the qay vanee ~or claim ' · : ' for deduction 
on which the return of his in.come is dµe, either .file w1tl1 ~r~gheii. pars.· 

the pe1·son who is required to withhold and pay t~x :for 
him a true and correct return of his annual gains, pro.fits, 
and income from all othei· sources, and also the d~ductjp;z:is 
asked for, and the sl1owing tl1us made shall then beco~ a 
part of the retu1·n to be made in his behalf by the p.etso,n 
required to 1vith_hold and pay the t~ix, or likewise mal;:e 
application for deductions to the collector of the district 
in whicl1 return is made or to be made for hi.J.n: Provided mi!g:~.r~~a~~ 
fV!J'ther, That if such person is a minor or an insane person, Ee~son~ h ~t~ 
o-r is absent from tl1e lTnited States, or is unable owing to made. 

serious illness ·to malre the return and application above 
provided for, the retu1·n and application may be made for 
him or her by tl1e pe1·son required to withhold and pay 
the tax, he malting oath under tl1e penalties of this Act 
that he l1as sufficient lmowledge of tl1e affairs and prop-
erty of his beneficiary to enable him to make a full and 
co1nplete return for him or her, and that the return a.nd 
application made hy hi1n a1·e full and complete: Pr.ovided to ~~.\'~due\ia 
further, That the a1nount of tl1e normal tax hereinbefore ~rd s~~~~heigi 
imposed shall be deducted and withheld from fixed and. income fr 0 m bonds, ete., of 
determinable annual gains, profits, and income derived corporations. 

:from interest upon bonds and n1ortgages, or deeds of trust 
or other similar. obligations of corporations, joint-stock 
comp.anies or associations, and insurance companies, 
whether payable annually or at sho11ter or longer periods, 
although such interest does not amount to $3,000, subject 
to the pro,risions of this section requiring the tax to be 
withhelcl at the so11rce and deducted :from ann11a1 income 
and paid to the Go"''el'nment ; and like,vise the amount of 
such tn,x shall be di:ducted and withheld :flrom coupons, 
checlrs, or bills of exchange for or in payment o:ft interest st~i;~~e~~s 1~ 
upon bonds of foreign countries and 11pon forW.gn mort- ~~iil1~0 q:\ l0J: 
gages or like obligations (not payable in the United. States): tlJo~t~li~~ '~;c_, 
and also fT0m coupons, checks, or bills of exchange foi; or 
in payn1ent of aJ;t.y dividends. upon the stock or in,terest 
upon ·the obligations.of foreign cor.poilations, associations: 

• 
• 
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nnd in.surance companies engaged in bu!:line:o·:s in fo1·toign 
coun.triei:;; and the tux in each cu::e 11hall be withheld and 
deducted :£or and in behalf of uny per::on subject to the ta.x: 
here:i.nbefor1t impo~ed, ::ilthough such inte1·e::t, dindi:nd:::, 
or othe1· compen~:1tion does not exceed ~3,000, 1y any 
banker or per~on '\\'ho sh:tll sell 01· othe1-wise ren.lize cou­
pons, checks, or bills of e:s:chunge dro.wn 01· mu.de in pay­
ment of any :-."Uch inter~:st or dividend::; (not pa:y·ablt> in tho 
United Stu.tr::>), and anyper::on who :.:.hull obtain payment 
(not in the United States}, in behalf of another of such 
di,,·iden&; and intere'::'t by means o:f: eo1lpon1::1, checl~, or 
bills of exchanµ~, 1\nd all:'o any dealt>r in i:.11ch col1pons 
who shall purchu:,·._. the ~ame for uny i;uch dindenili: or 
interest (not payable in the United StateH), other'1·h·e thu.n 
from ti ba.nke1· or tmothe1· dealer in such co11pon~; but in 
each ca::;e the benefit of the e::s:emption and the tll'dl1ction 
allowable unde1· this ::ection may be hurl by con111Iying 
with the fore going provi:,.ions of this pa1·ufP.·uph. 

ob11it~~~o~; All peri::ons, firm~, or corporutions 11ndertn.1cing u~ o. 
pel'tons, etc·• matter o:f bm;ine'-s or :for profit the collection of forci.,.n cngngcd in •• b 

busln~sf>of col·pu;vments of such intert';;t 01· dividends bv means of cou-lcctlng foreign • ~ ' • ~ • 
f;~~tene~c~f in- pons, checks, or bill" of e:s:chtinge. sholl obtain a licen~e 

' from the Commi~.-::ione1• of Internul Re,enut!, and ::-hnll 
be i:;ubjl'ct to i,uch r~gul,itions enttbling the Go,,·e1·nment 
to al.'certuin and >erify the due '\\"ithholding •lnd p::i.y­
ment of the income tax requi1·ed to be withheld nnd pa,id 
as the Commi!:-,.ioner of Internal Rev~ue, "·ith tht- ap­
proval of the Secr~tal")· of the T1·eusu:ry, :,ho,11 pr1:.:-:cribe; 

Penalty for and UDJ' per::on \!ho :,.bttll lmowingly llllde1·take to ctlllect 
:rn11uro to ob· such pa-vmenk; as a:fo1•t'-.tl,id withot1t hn.vin<l" obt·1ined a ta.in llt!~ns~. ~ ... · h .. 

license therefor, or "'·ithout complying \vith sucl1 r<'guln.-
tiomi, i.-hu,ll bu deemed guilty of u. ir1isdemeanor and for 
each offen~e be fined in u. i;11m not excc<din~ ~;;,ooo, or 
imprifoned for n. term 11ot exceeding one yen.r, or both, 
in the di~cretion of the court. 

Liability tor Nothing in this ::t>ction :;hall be com;trued to i·elt;>a~(I u. 
tar not affect- bl fr 1. 1. . ~ . 
cd by nny con· taxa e per~on om Ia 1il1tv J.Ol' mcome tax, nor :::h11ll o.ny 
l:~t 11ft~~tW:{: cont1·a.ct entered into a.fter ~this ..\ct ta.keg eft'ect be valid 
s::igaotact:' dt Fd l" t · d m regar o a,ny e ern, mcome -n.x impo~e upon u. per-

son liable to ::;uch pn:yn1ent. 
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The tax herein imposed upon annual gai11s, profits, 
and income not falling under the foregoing and not re­
turned and paid by virtue of the foregoing shall be as­
sessed by personal return under rules and regulations to 
be prescribed by the Commissioner of Internal Revenue 
D,nd approved by the Secretary of the Treasury. 

The provisions of this section relatin~ to the deduction at D5~~~~tl.~~~ 
~i.nd payment of the tax at tl1e source of income shall only fi~ ;~11~ormal 
apply to the nor1nal tax l1ereinbefore imposed upon indi-
viduals. 

F. That if any person, corporation, joint-stock com- refu~~f1~~ u~°f­
pany, association, or insurance company liable to make ~~~~lr~~r~~~ 
the return or pay the tax aforesaid shall refuse 01· neglect ~r1 for :•k!D.g - ... a se re rn. 
to make a return at the time or times hereinbefoi:·e speci-
fied in each year, such person shall be liable to a penalty 
of not less th.an $20 nor more than $1,000. Any person 
or any officer of any corporation required by law to make, 

• . - Penalty for 
render, sign, or verify any return who makes any false or making false 

fraudulent return or statement with intent to defeat or ~~tuiii~udulent 
evade the assessment required by this section to be made 
shall be guilty of a misdemeanor, and shall be fined not 
f;)Xceeding $2,000 or be imprisoned not exceeding cne year, 
or both, at the discretion of the court, with the costs of 

· prosecution. 
G. (a) That the normal tax hereinbefore imposed to N~f~~!es~~~ 

upon individuals lilrewise shall be levied, assessed, and :~~uafa~~t fn': 
paid annually llpon the entire net income arising or come of corpo-

. . . rations, joint-
accrumg from all sources durmg the precedmg calendal' st

1 
ock dcompa-- n es an asso-

year to every corpo1·ation, joint-stoclr compan;}' 01· asso- ciatioua. 

ciation, and every insu1:ance company, organized in the 
United States, no matter how created or organized, not 
including partnerships; but if organized, authorized1 or 
existing lJnder the laws 0£ any foreign country, then 
upon the amount or net inco1ne accruing :£ro1n business 
transacteq and capital invested within the United States 
during such year: PIJ'ovided, however, Tl1at nothing in ap~fyx ti;ot ce~~ 
this section shall apply to labor, agricultural, or horti- ~ti~s ~~~~f~~~: 
cultural organizations, or to mutual savings banks not 
having a capital stock represented by shares, or to fra-
ternal be:o.eficiary societies, orders, or associations oper-
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::;.ting tm<lcr tht: lodgQ ::;~·~te1u or for the- exclu~ive bl'n~fit 
of th~ member:-\ o:f :i irtit1C>rnity it~eli opern.ting undt•1· 
the lodge ~-y:'tem, nnd providing- for the po,yment of life, 
~ick, accident. t1nd othe1· bene:fit8 to the member~ of 
1:: i.tch ~ocietie:-:, order::;, 01· t\::-~ociu.tionl::l t"l.nd dependent-: of 
:-.11cl1 merube1·:::, ni:11' to dome:-tic building and loan a~~o­
cintion:::, nor t<• cl•1net(•ry compunie~, orp;anized und ope1·­
:itecl exclu~ivelv f 01· the mutt111l benefit of theit· memlJl'r.-:, • 
n(;r to t\ny cc•1·po1·t1ti<Jn or ti.:::::;pciation or~nnized and 
ope1·ated exclu~i1·el}~ for· i·elip:i<JUt<, chnrit11l1le, :-cientifi.c, 
or edi1cn.tiont'\l purpo~e~, no pn1·t of the net incoml• o:f 
which inure;,; to the benefit of nny pri\"t\te ::-toclmolde1• 
or incli\idut\l, no1· to bu~ine:-:-:; lt-a~e~, nor to chun1bl•r.: 
of cr;n111te1·c..- Ol' boa.1·d~ of t1·t1de, not org-nnized £01· i·,1·ofit 
or no pa1·t of tht• net incor11e o'f whiclt intirl·::: to t11c.• l•t•n1~:6.t 
of the p1·i1·t1tt> l:'toeldiolde1· or indi,idun,l; nor to tlilY 

ci,·ie. le~1gue 01· or~unizution i1ot 01·gunized :£or profit, 
l11tt ope1·att'd exclu).i1·l'lJ' £01· tl1e lll'omotion of ~ocial 
wel:fn1't.>: P,•oi•lil( ,7 f1li'fhf'1'1 Tl1lit the1·e :-l1ull not be t:ix.:·d 

In.,l.'m" de- i1nde1· this i:ection unv inconte deri\ed from nnv pulilic 
rivl.'d fr om • • .e., h • , ~ . l • , 1 public utilltl~s utility 01· J.1'om t e t!-:Se1·c1:::e 0.1. t\U)' e~:Zl'nt1n governmenttw. 
or govt'rnm<'nt- :f • . ,... T • 1 D' • 
al functions 1.UlCtlOil :lCCl'UIDp; to UD.V' St~tte, l'l'l'ltor'\'1 01' ttle l~tr1ct 
accruing to f C 1 b' u·· • 1 Id' . . . £ <'." T Stutl.'s, Terri· o o i1m Ia, or unv po t1ca Kll 1 l'\'1::;1on o o. ott1te, er-
toril.'q, l.'t<?. • h D · ; f C l b' ' i·1tory, 01· t e l!-tr1ct o o llm 1n, nor uny mco1ne ucc1•u-

ing to the ~overr1ment of the Philippine I~lunds or Port-0 
Rico, 01· of :1ny political i.,,ubdi,·ii:;ion 0£ tl1e Philir1)ine 
Ii-ilunds 01· Porto Ri<'o: P1·01•i{l1·rl, Tht\t \'Vhene,'t.•l' t\ny 
Stu.te, Te1·1-ito1·y, or tl1e Di:-t1·iet of Col11mbia, or tiny 
politicu.l :--11bdin~ion of n. Stttte or Ter1·ito1·y, ht1!-=, prior to 
the p:1:-.~t1p:e of t.hi:-> Al·t, entt.-1·.:d in goo(l fnith into t\ con­
tritct ,,·itl1 11n)· l)t'r~on 01· co1-po1·~i.tio11. the object an<l 
pt1rpo;:e of which i;; to ticqiu1·f. con,o.;truct, opertltt• or 
n1nintt\in tt pul)lic utility, no tt1x :.;111111 1Je lt1\'ied 11nder 
the pro,·i~ions of tl1is .. \..ct u11on tl1.(;' mco1111;.' clerivcd frc~nl 
the. oper.1tion oi :-t1ch p11blie utilit~·, :-o tt\r as tht• pay­
n1ent tl1e1•t>o'f \'\'ill impo;:e. (i lo"'" or b111·den lip on :-uch 
State, Ter1:ito1·y, 01· tbt1 Di~i:rict of Col11n1Li1i, 01· a. prJliti­
c11l subdin~ion of n. Stn.te or Te1·1·ito1·y ~ l\11t tl1i!'! pro\i­
i;ion ii:.. not int(•nded to conf ei· t1pon l)llch p~·r::-.on 01· cor-
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poration any fipa:µcial "g:;i.~n oi· exen1ption 01· to reli~1·e n.oflxi:11i~~y; 
sucl1 person or cor1Jpr:ntion from the naymAnt ~f a tax to gains or 

• • .£ • r · · · -1,·· ,.,.,,.., • • • profits derived 
as uroyided IO" in thi$ sectio:i;i, ll1)\).I\ +.he p~rt pr DOT'tio11 frOIDo contr{Lcts 

l:'· • · • ~ • · · • J.: \' • + , "" ,... by 'Persons or 
of tl1e ~a1q income to which suc4 perspn or cor:p.o.ratip:µ «orpbratlons. 

shq.11 b~ entitled tinder su~ \!Q~t:ract. 
(b ). 8,t(cl1 net income sha,,ll be !\SC~rtain~d by c1ed\l.Ct~:\lg of N~t0 r ~ng~i:i~ 

:from the g1·oss a111ount of tJ113 iµcome· of sµcl1 corpo.ration~ ri~~kj ~~~p~: 
J• oint-stock co1npany or association1 or -insu1·ance com- n~e~, tet1c.,d:tiow · · · · · _._.,. asc('~ !\ ne 
pany, i·ec~ived witl~in t4e year fr9m a~l sources, (first) · 
all the qrdi11l:\1·y Mld :qecf:ls&q.ry ~p.ense::,i paic1 '<vithin th.e 

• 

~·ea~· in t~1e ~"Qq,~nt~nanC\l a'.\\d opera~ion of its business 
::\-:\ld }Jro.perties; mcl11d:i,ng rentals 01· other payments re­
quired to b~ ~n0ide as a cpnditi9n to the co.J;ltinued use or 
possession of p1•operty; (second) all losses acti.1a.lly si.1s­
tained withi~1 the ye~r and n,o~ compe:µ,satecl )Jy ins11ra:QC1' 
01· otl1e1·wise, incl1iding a reaso.nable allowance :fo1· tl0 pre- d Loss1est1a n d 

' · · • · ' ' Y eprec a ons. 
ciation by use, 11rea1· a,nd te!\l' pf prop\!rty, if any; a:i;i,d 
iJ;l the case of miµes a reusonable allo-.,v::vnce :fo1· depletion 
oi o'!;es a,nd all otl1e1· na,tm;al <le:i:iosits, not to exceecl !l 
per ,ce:p,tun1 of tl1e gross valu,e a.t the mine of t11e oi1tpi1t 
£0+ tli~ yea1· :fp,1· \Vhic~i, th~ con1:pUti,\tion is 11),ade.; a,n(l in 
case 9~ insurance co:µipanies the net aclqition, if any, 
reqµi+\3d ~y la',v to h~ made within the year to re.8er1re 
tunds and, tl1e si,.1ms otl1er than dividends paid within tl111 

• 

yea1· on policy itnd annuity contracts: Pt>oi•iderl, That 
1 fu 

. . . . l . b Mutual -fire 
in11tva ·e in~urance co~paJJ.Ie$ 1·e9mr1J;lg t ie1r :µ1e1n ers ~'!~~~~ce com-

to makf? pi:enuu111 deposits to pro1TJ.de fo1· losses and ex-
penses sl1al~ not i·eturn as incon1.e a,ny portion of t11e 
pr.emium deposits i·eturned to their po~~cyl1olde1·s, but 
sha~l r~tu1·n as ta:i-;:31ble income all inco~u.e received by 
tl,1.em from all other sot11·ces pl11s st1cl1. poJ,·tions of tl1~ 
p1·~mil,11n {lepo~its us a1·e retainecl by t11e companies fo1' 
purposes other th,!111 the p.ayi;nent of losses ancl expenses · 
and reinsurance l'<;S~l'l'es: P1~01!ided fuTthe1·, 'J;'l1t1t i111ltl1al '.lliutual ma­

marine insurance companies shall include in tl1eil· i·e1·11rn i:J~n innsiur~l?ce 
' ' • i I I I ~ CO ,....,-,.t"a fl'J;. 

of g1·9,ss inco\ne g1·oss premiun1s collected und i·ecei'i·ecl, by 
~h~m less a111ounts paicl ~01· r·ei11s111;ance, lJ11t sl1a;ll be 
ent~tlecl, to inc\ude in d~d,11ctions fro1n g1~oss iJ,lco~e 
amoi..1n]s re1Jaiq to p9licyl10;ld~rs o.µ account- o:f prtimiun;is 
p:i;~1·iol\Slj' paiq by th~m 0;nd ~:µ,~er~st }?aid l,lpon &itch 

• 
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amount:; bt"t1'·el'n the n:-certuinment thereof and tlie p:iy-
ment thereof and life insurance companies shall not in­

L l to insur- elude us income in nny ye:ir such portion of any actun.l 
anco compa· • • d £ . d' •d l l' h ld nie~. prem11_1m receive rom any m in :Utl po icy o t>r us 

shall haYe been pnid back or credited to bUCb indi1:idual 
pol~cyholder, or treated us nn nbntement of p1·emi11m of 
such indiriduul policyholder, within such ~;eu:r; (third) 

To what ex· h f • d d "d "t'· · tl.. tent interest t e n,mo,1nt o mterest accrue an pa1 Wl .nm ,ue ye:.tr 
;~rJ~f1ni; ~i~ on its mdebtednc:s to un amount of such indebtcdnc:3 
K~~~s~n~~~~\~ not e:s:ceecling one-hul£ of the sum of itt'l interest bearing 
fiig~~~d from indebtedne~;:i~ and it~ pa.id-up ca,pittil E'OOck out~unding 

at the clo:::e of the yeni·, or if no capital Rtock, the mnount 
of interei,:t p~tid within thE.• )"ear on an nmount of its 
indebtedne::s not exce~ding: the nmo11nt of cupittil em­
ployed in the bu::-ine;::~ at the clo:::e of the. year: p,.,,, .. ,·i1l r:d, 
That in ca:-e of indebtedne:o::i wholly fecured b;,\· collittE:1·0..l 
the subject of :oa.le in 01·dina1·y bl1sine:;:::i of l';ltch corpora­
tion, joint-stock company, or aFsociation, the total inter­
est l:'ecured and pa.id by such compnny, corpo1·ation, or 
n:.::sociation within t11e vea1· on nnv i>uch indebtedne:::i ma:v • • • 
be deducted us a part of its e:s:pen!:'e of doing businE-:::3: 

Bonds ts:su('d Pro·1•idcil f11'f'fht'r, That in the cu~~ of bonds or other in­
f1~ tsuhir~7t i.:1ebtedne.,.:~, which hn...-e been i~sued with a guo.ranty thnt 
~;z!! t~i-aJ~~~ the intc1·e::.t puyuble the1·eon ::-ho.11 be free from tnxo.tion, 

no deduction for the pt1yment o:f the tax herein impl12ed 
shn,ll be nllowed; a.nd in the cas~. of t\ b:mk, b~\nlcing 

!nt('rest on tlS$OCiu.tion, loan, or tru::t company, intcrt:~t paid '\Vithin 
depilsits ma i the :ren,r on depo>lits or on mone:vs received f Ol' in,·e··t~ 
b(' dcd1;1et('d • ' • • ' 
~~~- gros3 ln· ment and i:-ecurt-d Ly intere~i:-ben.ring certificates of in-

debtedne~'I. is~1ed by :;;uch bank, bankinp; a::o~ocio.tion, loan 
or t1·\1:?t comptlny; (fourth) nll sum8 pa.id by it within the 

Tax-:s p:iiu. year :for taxes jm.po~ed 11nder the authority of the United 
State::: 01· of any State or Territory thereof~ or impo:eJ. by 
the Government of n.nv -fo1·eign co11nt1·v: Pro1·idt:il, That 

J;'ori-lgn cor· , th f • . . . k• 
11ornt1on.<J, etc., m e cu!'.=e o a corporation, Jomt-~toc ~ company 01· a~30~ 
income> tr o m • t• • · d h• • d business in c1n ion, or msur::mce comp:inv, orgnruze ~nut 01·ize , or 
Unlt('d Stii.tcs. • t' d th l £ • ~ - · h t eXII::' mg un er e n.ws o any i.ore1wi co11ntry, :-.uc ne 

income ~hall be a~certo.ined by ded11cting from the gro~.s 
nmount of it:; income accrued within the ye:.i1· f1·om • 
bu~ine:s:; t1·an~::i.cted and capital inYe::.ted '\Vithin the 
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United States, (first) all the ordinary and necessary ex- pe~~~s~a;~ if: 
penses actually paid within the year out of earnings in ars, etc. 

the maintenance and operation of its business and prop-
erty within the United States, including rentals or other 

• 

payments required to be made as a condition to the · 
continued use 01· possession of property; (second) alld Loss

1
est

1
and 

. . • • eprec a on. 
losses actually sustained Wlth1n the year in busmess con-
ducted by it within the United States and not compen-
sated by ins111·ance or otherwise, including a i·easonable 
~lloVi'anc;ie for depreciation by 11se, wear and tea1· of prop-
erty, if anJ', and in the case -0£ mines a reasonable allow-
ance for depletion of ores and all otl1er nat11ral deposits, 
not to exceed 5 per centum of the g·ross >'al11e at the mine 
of the output for the year for which the comp11tation is 
made; and in case of insurance cbmpanies the net addi-
. ":f . d b l t b d . h' h Reservefund1;1 t1on, l any, reqmre y aw o e ma e wit Ill t e yearof insura~ce 

to reser1·e funds and the s11ms other than dividends paid companies. 

witl1in the year on policy and annuity contracts: Provided 
furtheT, That mutual fire insurance companies requiring 
their· men1bers to make premium deposits to provide for 
lo~es' and expenses sh:tll not return as income any por-

• 
tion -of the premiun1 deposits returned to tl1eir policy-
holders, but shall return as taxable income all income 
received by them :f1·om 1111 other sources plus such por-

, 

~ion~ 0£ the premium deposits as are retained by the 
companies for purposes other than the payn1ent o:f losses 
and expenses and reinsurance reserves-: Provided fwrther, 
That ;mutual marine insurance companies shall include in Mutual fi:i:e 

th . f . . ll insurance. err return b gross mcome gross premiums· co ected and Mutual ma-
. d b th 1 t "d f · b rine Insurance. L'ece1ve y em ess amoun s pa1 or reinsurance, ut 

shall be entitled to inclu9-e in deductions from gross 
income ainounts repaid to policyholders on account of 
pri31niums p1·e1'iousiy paid by them, and inte1·est J)aid 
upon such amounts between the ascertainment thereof 
and the payment thereof and life insurance companies 
_shall not include as income in any year such portion of 
any actual premium received from any individual policy-
Q_older as shall have been paid back or c1·edited to such 
individual policyholder, or treated as an abatement of 
,premium of such individual policyholder, within such 

• 

• 

' 
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Int•.:l:c3t :ic· vea1· · (thi1·d) the a1no1mt c1:f intel't>1-t 1ice1·tll'(l nnrl pJid ertting \liltl • , 
1.l:i.id durmi;the within the '\·etll' on its indelJted.ne:::-> to un a.111ount of i-1lcl1 
Y<'llr OD indebt· • • 
cdnf.'ss. indebtednl:'~" not exct'eding the propo1·t1on <•f one-11•;1.lf o:f 

the i:;um of itl:l intere!'-t be,1.1·ing indebteunt·'-~ t1ncl it-; 
p::l.id-up cnpit;l-1 i-.tocl{ out~timding at the clo~·e of the 
}·ear, 01· if no c;~pital i-t•Jcl~, tlLI:' capitul e111plo}·l:'d in thi:• 
bu:::ine::;):{ at the l'lo~ e of the '\'t''\l' '\\ hicl1 the gro~:-> an101ln.t . ~ 

of it~ incon1I:' f 1Jl' th~ \"1:':\l' from hu~e;:-s t1·un::;;icte•l and -
ctipitul in1·e:-;tetl '>>ithin the t""nited Sttltl':-l l1e~1·~ t11 the 
p;ro:::'l t1mo1tnt of its income rll:'1·i1·ed from ttll i-ou1·ct:·::l t1·itllin 
and without the lTnited Stat1::~: P1·01•idt:rl, Tl1t1t in thl' c.i::-t> 

u.o.~~~s;-~;9~ of bon1.l!:I 01· oth\!l' indE:btednl:!';-::\ 1'hich 11tt,-e bet'n i~:-.Ue•l 
f;f~i .. ~t towfM- with a Wl:trtinty tl1ttt tl1e intert::-t payt1bll' tht•l'l:'t1ll :-l1:1ll l1e 
~!;1ii.tux il~uuc- free from tax;ttion, no dl:'d11r:tion £01· tl1t1 p:i)·n1~11t r•f tl11:' 

Taxes. 

tax: herein in1po!"ed ~hu.11 be ttllo1ted; ( fc111rth) t~ll l'>Urn:-; 
pn.id by it ''itb.in. t,hl' yea.l.· fo1· ta:x.e::; in1po:-ed unde1· the 
u.utl1orirr c1f the Unitefl Stttte.~ r11· of 11n1· Stute or Tc1·rito1"\-· • • • 
t11e1·eof or t11e Dil't1·ict of Columbia. In the C'lt!-e of Ul':-t'~:-.-
me11t inf>11rtlnCl' companie>:, whether dorne.,,tic 01· :f ort'ign, 
the. 1tctl1al d~po;..it o:f :,;un1:; ,,·ith Stt1t!;I 01• Te1·rito1·iu.l offi­
cer:::, pur::;uant to ltt ,,. , a~ additi(•D~ to gun1·t1ntl:'I'.:' 01· l'I:'. · l'l'';e 

S·~~ciUl~:a~. re- fund::l :,;hall J1e tre:tted ;J.)4 being pttj•menti'l l't::flllil'li'll l"l~' la,W 
to reserve f1Jn.d::;. 

co~~~t~~ ~~ (c} Tl11:1 ta:s: he1·ein i1npo.::ed :-hall be computeu upon it~ 
net lnP.om" ae- entire net income accrued '\\·ithin each p1·ecedin0" c:tlendar cruing c a c h 1-o 

calend(l.r ye:ir. year endinp; December thirty-fir:-t: Pro1·iilt·d, ho11'1'l't''i', 

That for the year endin~ Deceml)et• tlu1·ty-fir~t, nint:teen 
hundred 11nd thirteen, ~·:tid t:tx ~hull l1e impo:-ed upon 
jts entii·e nt>t incon1e ncc1·ued '"·ithin that po1·tiun oi :::(Lid 
yen.r from !\>larch fir:=t to Dt!ct.-mber thi1·ty-fir~i., both d'tte~~ 
inclu£:ivl', to be a.:cert::tined by tn.kinp; fi'i·l'-~i:l>..-tl1!-t of its 

y ena. ~ t 0 t~~~ entire net income for i,·a,id ca.lend:tr yl:'tl.l': Pto·,·irlt'rl f111'f ll•:1•, 
tb:m c:ii~nao.r That ·1n'· c1)1·po1· 1tion J' oint-~toclc compan~· o•• a.:-·oc1',tt1' c•n may b? d('slg· • • • , , J .._ , • , 

~~!~ti(\~;. cor· 01· in~uranct' comptlnj· l:>ubject to this tax mu,y de$i~nnte 
the ln:::t dttV of an:v month in the ve::ir tl:.4 the dr1:v 1Jf the "' . .. " 
clo:-:.i.n~ of it::i fi:::cal yea.1· and ~hull be entitlt:d to htt,.l' the 
ttlX pt~~·able hy it computed upon th1;.1 btt~i:-; of thl' net 
income U!-Cl'1·t;.iined u~ 11~rein protld~d fo1' the )'t:'rtr l:'ncling­
on the d\1,y ~o de;;ign11t1?d in the yea1· prE'cedin:.r tl1e dtltt' of 
ni;:,:t!!'i:;n1ent in::tet:td of upon the b.1:-is of the nE't in co mt' f •)l' 



• 
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the calendar yea1· pJ·ecedmg the elate o:f assessn1ent; and it 
shall give notice of the day it has thus designated as the 
closing of its fiscal year to the collector of th~ district in 
which its principfil business office is located at any time 
not less than thirty days prior to the date upon which its 
annual return shall be filed. All corporations, joint-stock t:~~u~:~a.~:eecf. 
companies or asS"ociations, and insurance ·companies sub- -
ject to tl1e tax he1·ein im])Osed, computi11g taxes llpon t11e 
incorn\=l bf the calencla1· year, shall, on or be£01·e tl1e fu·st 
day of March, nineteen 11undred and fourteen, and the first 
day of Ma1·cl1 in each year tl1e1:eafter, a:hd all corpora-
tions, j oint-stocli: co1npanies 01· associations, and ili:St1ra:hce 

' 

companies, co111puti11g trixes upon the income of a fiscal 
year 'vl1:i:cl1 it inay designate in the n1a:nn~r hereinbefo1·e 
provided, shall render a like return within sixty days, 
~,fter the close of its said fiscal year, and within sixty days de~~t~'hn~r 1i~: 
a-:fter t11e close of its fiscal year in eacl1 year tl1erea:fter, or gf~ai1fiit~~1~ 
in the case of a corpo1·ation, j oint-stoclr company or assd- ~i·~~i: of dls· 

ciation, or insuran·ce company, organized or existing under 
the laws o:f a foreign country, in the place 'vhere its pi·in'Ci-
pal business is located witl1in tl1e United States, in sttcl1 
form as the Con1missioner of Inte1·nal Revenue, with tl1e 
approval of the Secretary of the Treasury, shall prescribe, 
shall i·ender a t1·11e and accu1·ate return under oath or 
affir1nation of its p1·esiclent, vicepi:esident, -0r otherpi'in'Ci-
pal officer, and its treasurer 01· assistaht t1·e11;sure1·, t6 th\! 

• 

collector of internal reven11"\=l £01· tl1e district in which it Information 

1 •-t • • 1 1 £ b .. • :f (.f: ) to be included ias 1 s p1·mc1pa p ace o us1ness, setting orth · 1or~t in return of 

th t t 1 t £ 't 'd ·i. l k . corpo1·ation. e o a amoun o 1 s pal -up t:ap1~11 stdc outstaiJ.d1fig, Paid-up capi-

or i£ 110 capi'tal stock, its capital employed in business, at ta!. 

the close ·of the year; ( seconcl) tl1e total amount o:f its 
bonded and other indebtedness at the close of the year; Bonded in-
1t 2. a~ th t .I! 't . . d . debtedness. , '"ir i e g1·oss amoun oi i s mcome, received Ur1n~· 

such year f·rom all sources, and ir 01·ganized 1inder ti1e laws 
of a foi·eign country tl1e gross amount of its income re- Gross l n -

ceived within the year £1·om business transabted and capi- come. 

tal invested witl1in the United States; (fourth) the total 
amount of a:ll its 01·dinary and liecessa1·y exp'enses r.aid 011t Ordinary ex-

• , • .I:' penses of oper-
of earnings in tl1e inamtenanne and operaitioil of the busi- ationandmain.-

d 
. t!.'nance. 

iiess an properties of such cotpbration, joint-stock coin-

' 
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pany 01· al:::ociu,tion, or in~u1·tmc"-' company within the 
Rental, cte. yenr, ::tatinp; ::t>p~i.ratelr nil 1·t>ntttls 01· othe1· pa,yml:'nt:-i 

!'t>quired to be made u::i a condition to the continl1ed u;:e 
or po::::::e:::::ic1n of prope1·ty, and if 01·p;unized 11nder the la.''"::J 
o:f a. foreiwi country tl1e ::imo1mt :::o paid in the m~iinte­
nanc1:t :Llld c)pe1·ati(1n of it!-1 hu::.inc::-:;; witliin the United 

d~~i;c1~1i~~ d Statts; ( tlftli) tht> total amount cJ:f t1ll lo~:-t'::i nctUillly 1-\U~­
tained du1·inp; the yt:t~r and not compen:::rttcd by in::;urunce 
or othc1·'\\-i~I:', :::t~itinp; :::t'pa1·11tl:'ly :1ny amount:,. allo'\\·t'J. f 01· 
depreciu.tic•n of propc•rty, tind in Ctl!'"t' c•£ in~ 111·i1nc1t com-

Ad di ti(·n:i.I panie~tht.•n1:·t ·1d1..1ition if ·1nv l't'1111irt'J. h'f l·t'\\" to bt.' made rcc~rv~ :funds. "" ._ ... ~ ' .. ' ... ~ ~ 

within the Yt'\.\l' to re::t'l'\·e fund::; rtnd the :,,11n1s othl:'r than 
di,·idend::l p::i.id v;·ithin tht' )'t'<ll' c•n polii:;:;· tind tlnn11ity 
contract:;;: PrfJ 1:irJ._·rl flt'l'tht t, Tht\t mutU<\l fir~ in"Ur<Lnc1:1 
comp:uiil:'.~ requiting thl.'ir me1nbl'l'::1 to mttl{~ prcmi1.11t1 
depc-:--its to provide f 01· lQ;,-!"t::'l and e:s:pen~·~.~ ~hall ncit r<!-

Cl'rtain l'r~- tm·n ns income unv portion of the prcmi11m dl'pl)i..it" l'\:!-mlum d~l'>:isits ' • · 
::Ue~ i>i t~: t111:ned to their polic:!·holder:-:, but i-httll return u::; t~i.x.able 
able illcome. IDCOllle nil income rt>Cl:'i'\'E•d bv them :fi·om till otht•r ::;(1Ur•~l'.~ 

• 
pl11s such purtic•ns of the p1·cmium depo~ it::; us arl:' rt't:1ined 
by the cori1p~mie.-; f u1· purpc1~es othe1• than tl1e pllym1:nt of 

i!s~:~;.'~fu~· lo::>;-.e:o: und t-Xpt'ntl'" tlnd rein:,.u1·.ince r1::.:'t'r1·c.~: Prv1·id1:it 
furtk~,·, That mutu:.il mttrine in:-uranc"' cc•mprtnit: ... ~hall 
include in their i· .. ·tu1·n of i:rro~,..: incoru1.• gro.~ prt<mi1:rms 
collected und recl:'i,·1;·d by them lei:~ nmo11nt:-: paid £01· re­
insuranct>, l:•ut :,.h:1ll be entitle(l to include in ded11ctic1ns 
from gro~·-.:: income umo11nt8 rep~lid to policyholder.-> on 
u.cco11nt of premjums pr1..•vio11~ly paid by thi:m, un•l in­
tere;,t paid upon l'Uch o.mounts bet'l>·e~n t11e U::'Ct'l't~lin­
ment the1·eof ~tnd the. p11)·1nent thE.>reoi and lif 1.• ifillll"<lnco 
companie.:. lo-hall not include u~ income in riny y1.·ur ::-uch 
portion of tmy tlctual pre1l1it1m r"'c~ived from :my in­
dividual policyholder 11:,; ~hall 11n,·~ bel:'n pnid bu.cl:;: or 
credited to ~~uch inditidutll policyholder, or tl't!::tti:d tts nn 
ab:itement of prcntl1un of ;,;uch indi•·idut1l polic)·hQlder, 

Fotr1C'Ign cd<'r· within ::;uch \e:tr; und in c:1:-=e of n corporntion, joint-vora ('n~ _,. ~ • • • 
:1n:; busln• ~s tn :::tock comp:mv 01· n~·~·oc1ut1on, or m:,-urunc~ comprinY, 
tM United • • . ~ 
state~. organized llJldcr th(1 la'\\::; of n, f orc1gn count1·y, o.ll lo~·.: c-s 

o.ctuully fU$trtined by it during the ye~ll' in bu:;ine£.s con~ 
ducted by it '\\"ithin the United Sta.te.~, not compen::ated 

• 

• 
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by insl1rance or otherwise, stating separately any amounts 
allowed for dep1·eciation of property, and in case of in­
surance companies the net addition, if any, required by 

• 

law to be made within the yea1' to reserve funds and the Reserve fund. 

sums other than dividends paid within the year on policy 
and annuity contracts: Provided further, That mutual fire m:~~~~ cg~e_ 
insurance companies i·equiring their members to make panies. 

premium deposits to provide for losses and expenses shall 
not i·eturn as income any portion of the premium deposits 
returned to their policyholders, but shall,return as taxa-
ble income all income i·eceived by them from all other 
sources plus such portions of the p1·emium deposits as are 
i·etained by the companies for purposes other than the 
payment of losses and expenses and rei.nsurance reserves: 
P 'd d f ti. Th t t 1 · · Mutual ma-rovz e ur 1~er, a mu lla marine msurance com- rine insurance 
panies sl1all include in their return of gross income· gross companies. 

premiums collected and i·eceived by them less amounts 
paid fo1· reinsurance, but shall be entitled to include in 
deductions from gross income amounts repaid to policy-
holders on account of premiums previously paid by them 
and interest paid upon such amounts between the ascer-
tainment thereof and the payment thereof and life in- an~eifc~iii1~'!:': 
s11rance companies shall not include as income in any nies. 

year such portion of any actual premium received f1·om 
any individua:I policyholder as shall have been paid back 
or credited to such individual policyholder, or treated as 
an abatement of premium of such individual policy-
holder, within such year; ( siceth) the amount of interest What inter· 

d d 'd "th" th · b d est on bonded accrue an pa1 WI in e year on its on ed or otl1er indebtedness 
indebtedness not exceeding one-half of the sum of its ~~Y be deduct-

interest bearing indebtedness ancl its paid-up capital 
stock, 011tstanding at the close of the year, or if no 
capital stoclr, the amount of interest paid within the 
year on an amount of indebtedness not exceeding the 
amount of capital employed in the business at the close 
of the yea1·, and. in the case of a banlr, banlring associa- Interest paid 

• . · • on deposits de· 
t1on, or tr11st company, stating separately all mterest ductlble from 

paid by it within the year on deposits; or in case of a incomes. 

corporation, joint-stock company or association, or in-
su1·unce company, organized under the la.ws of a foreign 

0686 15 8 

' 

• 
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count1·y, interest EO paid on its bonded or othe1· indl;'bte.11 

Intr-:rN;t on tle~sto an ttmount of Ruch bonded 01· other indebtedne:,.; n•it illu<'t•tPdU"S'J of k' ' 

fQr~igll. corr,.)- exceeding tl1e p1•opo1·tion of its paid-up cupit:il 1:-tocl;: out-
rat1ou9. - • :f • 1 1 

~tanding at the clo~e of the year, 01· 1 no cap1ttl ~-toe;:, tl1~ 
u.mount oi cttpita_l emploj.·ed in the bt11:.'ine~s ttt the cl(•!:'i:' 1)f 

tl1e year, \\·hich the p;ros..-.; umo11nt of its income £01· tl1e 
J·ea1· {Tom l·u~ine~~ t1'lln~:1ctcd unt..1 Ct"l.pitu,l in•t-~-tcd '\':itl1i11 
the United Stu.te'.3 bea,rs to the p;rOiS umo1mt oi it;-; incoru1• 
derived from till :-ource::l '\'i·itl1in and without tl1e Dnit1>d 

Tax.·s rata. Stutes; ( ,.,,; ,.( 1tf lt) the ::imo11nt pui<l l1y it l'>itl1in th':.' yl• 1r 
for t11xes in1po:-;ed unde1· the n.utho1·ity of tl1l· l"'nit•-'• l 
StatE-il and ~t-pt11·:1tl•ly the tin1ount ::o p;tid llJ' it f, •l' tax1c•O\ 
i111po::;i:d by tl1e Go>e1·nment of tiny f ori.:'i~n co11nt1·y; 

t N~t inhc.:>m" (ciqlitli) tht- nE>t income of ::-uch co1·po1•t1tion, joint-:-t~1.~J~ 
o "" s own • 

Oll ro'turll, COillp::tny Or [t~~OCirttion, 01' ln~lll'UllCt' COIDp:1ny, tiftL•l' 

n1u.lting the ded11ctii:.n~ in thi:-:. l'-l1l1.'.:-ction t1uthoriz1;.·d. .\11 
such returns :-hull us receiYt'd be t1·r1n~mittt'd f 01·th1,·itl1 l_., • 

• 
the collecto1· to tl1e Comm.i:,,,,:ioner of Inte1·nnl Rl•\'i.:'llUl', 

All n~~:-~·ment~ ~ ht\ll be mtiue n.nd tl1e l:l-!"\·e1•:\l cor111:i­
to 1~°'~i:i:i1'dnJs ration:::, jc1int-:.;t1~ck cump:1nies or n:-:-:ocit1tions1 t1nd in~ ll1·­

~~ai:;t~;!~c" to a nee comp::tn11:'s :::l1t1ll l·e notified of the ttn1c•l1nt f 1 •r 'i\'l1icl1 

they :.tre r(':-pt'cti"\"t'ly litll•lt.1 on 01· before the fu•:-t d,t~· , ,f 
.T1.1ne of each :.;ucct:;.:-i\·e year, and ~::tid tll:>t':'-ml!nt :-}1:111 
be pn.id on 01· ht•forc the thh·tit-th day of .Tune: P to1•irl1 ,J, 
That every c11rpc•rution, joint-:-tock comp:iny lll' u:-:-o­
ci~tion, and in:.;u1·unct» con1pt1ny, computinp.: trtx1:.•.4 upnn 
the income of the fi:-cn.l yetll' which it n1ny dt:.'i!~:1t1:1 in 
the manner her·\'inbefore prc1,·ilit;>d, ::-·hull puy the t:1.x.'-'.: 

t:ii~J, s;h~~ {'t~ aue undt'l' it~ a::-,~·e::~ment within one hi1nd1·ed rtnd twenty 
t(' i;.atd by cor· do.vi:; after the d·it1:.1 urlon \\'hich it il:-1 requir·t.>d tr1 fil\• it:-; P•)r:.tti11u, etc. • ' • • 

list or return of income f 01· nR:e.:r:::ment; except in (';1:-c:; 

of re!Tu:u.l or nep;lect to make ~uch i·etm·n, and in ca:-:i:•-i 
of false or fraudulent returru;, in which cal'e~ the Com-

r c'i~~ 1111~~ misBioner of Internal Re-venue ~hall, upon the di~co\·1.-1·y 
b~~n r;:-uil.~red thereof, a.t unv time within three vea.r::) niter ..::iid rt-turn nn•l faet,s nre • • ' • 
dc~~ct~d '17ith- is due, make a l'eturn upon informution obtn.ined t1s p1·0-
tn.ay~a.r2, (!Om... . _ 
mts~louer may \·1ded for in th1H i,;ection 01• Lv e:s:i~tinp.: law, and the u~::-i:~ ~~ l!l::a.ke ll('-W n.s- " • ~ ... 
s~"":sm~nt. ment made by the Commi~..-ioner of Inte1·no,l ReTE'n.Ue 

thereon lt'hall be paid by Sl1ch corporation, joint-~·tock 
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<iompany or association, or insurance company imn1e­
cliately upon notification of the amount of such assess­
ment; and to any sum or sums due and unpaid .after t11e 
;thirtieth day of June in any year., or after one h11ndred 
and twenty days from the date on which the retu1'n o-f 
lncome is required to be made by the taxpayeri and after 
"ten days notice and demand thereof by the collector, 
the1·e shall be added the stlm of 5 per centum on the 1 :Ptenaltyt a.1nd n eres n· 
:amount of tax unpaid and interest at the rate of 1 pe1· curred by fail­ure to pay tax 
cent11m per in on th upon said tax from the time the. same w i

1
tbhdi tu, pre-scr e ime. 

becomes dt1e. 
~d) VVhen the assesment shall be made, as provided de!~urr~ rtn~ 

- th" t' th t t th 'th t' :filed with Com 1n is sec ion, e re urns, oge er w1 any correc ions missionei·o:fln: 

thereof whicl1 may 11ave been made by tl1e commissioner, ~~:a1 ReYe· 

:shall be filed in t11e office of the Commissioner of Internal 
Revenue and sl1all constitute public records and be open · 
t · t' I p 'd d Tl t d 11 l Returns to be o inspec ion as sue 1: rovi e , ia any an a Stlc 1 open to tnspec-

ret11rns sl1all be open to inspection only llpon the order of ~i~~ u~~e~ 3,)r: 
the President, under r11les ttnd regulations to be pre- tlons. 

sci·ibed by the Secretary of the T1·easury and approved 
by tl1e President: Provided furtheT, That tl1e proper 
·officers of any State imposing a general income tax n1ay, 
upon the request of tl1e governor thei·eof, ha1re access to 
said returns or to an abstract thereof, showing the nn,me 
and income of each such corporation, joint stock com-
pany, association or insurance company, at such times 
and in such manner as the Seci·etary of the Treasl1ry 
may prescribe. · 

If any of the corporations, j oint-stocl\: companies or Penalty . to 
. t' . . f 'd h ll co r pornt1ons, assoc1a ions, or insui·ance companies 11 oresai , s a re- !ltc., :for rofus-

f 
. . ing or neglect­

use or neglect to make a return at the time or times ing to file re-

h · b f 'fi d · h h ll d f l quired return. ere1n e ore speer e m eac year, or s a ren er a a se 
or fraudulent return, such corporation, joint-stock com-
pany or association, or ins11rance company shall be liable 
to a pena.lty of not exceeding $10,000 . 

.. _ 
••• 

... ... ••• ... . .. . .. • •• ... • •• .. . . .. 
• •• 

Section 4 (paragraph S) of the act of October 3, 1913, jec1n1:~m;pe~¥~i 
further p1·ovides ':' ::: ::: That a special excise tax witl1 excise tax un­der act of Aug. 
i·espect to the carrying on or doing of business, equiva- 5, 1909. 

lent to 1 per centum upon their entire net income, shn,ll 

-

• 

• 
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Le lei;ied, a~~e~,.ed, and collected upon co1•porution:;1 joint 
i;tock companies or as~ociation, and insurance companie~, 
of tl1e ch::i1·rtcter de~cr·ibed in t:-ection thirty-eight of the net 
of .l!. .. ugt1~t fifth, nineteen hundi·ed nod nine, for the period 
f1·om January fir:::t to February twenty-eighth, nineteen. 
hundred and thirteen, both du.te::i inclusiYe, which fa.id 
tnx shall be computed upon one-i::ixth of the enti1·e net 
income of ~nid corporntion8, joint lOtcck companie):\ or 
nssociation!:I, and in~urance companiei::, £or :::a.id j·ear, ~·:i.id 
net income to be u~ct-rtained in ncco1·d11nce with the pro­
visions of sub!:lection G of :::ection two of this act: P1·0-
1:ided furfhtr, Th::it the provil-ions of :,:a.id i:-ection thi1·ty­
eight of the act of ..l.ugu~t :fifth, ninete1:n h11ndred nnd 
nine, relu.ti\·e to the collectic1n of the tax the1·ein impo:.-.ed 
i::hull rem1iin in forct1 £or the collection of the exci:::t< tax 

One i:etui:n 11erein proi;ided, but for tl1e ve::ir ninett>l:'n h1m&ed l.lnd 
lll:iy bll filcu • • • k 
for both i;pt'- thirteen it :::ho,ll not be nece::-::-:.il'V to ma e mo1·e than one 
Cl::tl l':!:CiSI! o.nd d i 11 •h • d h ' incom~ tax tor return an u::::,:e~~ment 01· a t ti taxe::; nnpo.-e l.'rt>m 
year 1013, .d . · · l . upon ::::t1 corporrtt1c1ns, JOmt :::toe;: compamt·::I or a~:;:,·<J-

cin.tion~, 11nd in::.m•ttnce compunit'B, either· Lly ,,a,y of in­
come 01· t-xci~"t>, v:hicl1 l't"tltrn and a~ft:~::-ment ::-l1ttll bl;) 
mtide at the time:> tlntl in the mt1nner pro,·ided in this 
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