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John K. Dodge and Horace E. Dodge, ap-
pellants, ». William H. Osborn, com- No. 306
missioner of internal revenue, on motionl™ """
to dismiss or affirm.

BRIEF FOR THE UNITED STATES.

STATEMENT.

This brief is filed by leave of court in all of the
above named cases. In two (No. 140, Brushaber,
and No. 359, Stanton) the appearance is ag amicus
curie. In four (Wo. 140, Brushaber; No. 359, Stan-
ton; and Nog, 313 and 396, the two Dodge cases) the
jurisdiction of the court below is challenged. Inde-
pendently of this jurisdictional feature, they all in-
vite various questions affecting the constifutional-
ity of section L1 of the act of Congress approved Oc-
tober 3, 1913 (38 Stat. 166, 181), known as the In-

come-Tax Act of 1913, This section is printed in
full as an appendix to this brief.

Cases No, 395 (T'yee Realty Co.), No. 140 (Bru-
shaber), and No. 359 (Stanton), involve corpora-

tion taxes; the others involve taxes of individuals.
No, 395 involves a realty, No. 140 a railroad, and

No. 359 a mining corporation. All three were or-
ganized for profit.

This brief will disecuss under appropriate gen-
eral headings every question deemed worthy of con-
sideration that has been argued in any of the briefs
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for appellants or plaintiffs in error, as if all the
questions were presented in a single case. It will
indicate as to each point discussed, the cases in

which it is urged.

ARGUMENT.
JURISDICTION.

- In No. 140 (Brushaber) and No. 359 (Stanton)
a stockholder seeks to restrain the corporation tax-
payer from voluntarily paying its tax. In Nos.
213 and 336 (the two Dodge cases) individual tax-
payers seek to restrain the collection of their taxes;
and the supplemental bill in No. 213, though filed
after payment of the tax, was yet filed before any
decision of the Commissioner on their appeal.
Division L of the Income-Tax Act of October 3,

1918, (38 Stat. 179) provides:

* ¥ % {he laws in relation to the assess-
ment, remission, collection, and refund of
internal revenue taxes, not heretofore spe-
cifically repealed, and not inconsistent with
the provisions of this section, are hereby ex-
fended and made applicable to all the provi-
sions of this section -and to the tax herein
imposed. |

Section 3224, R. 8., provides:

No suit for the purpose of restraining the
assessment or collection of any tax shall be

maintained 1n any court.
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Seection 3226, R. 8., provides:

No suit shall be maintained in any court
for the recovery of any internal * * #
tax alleged to have heen * * * Jqllegally
assessed or collected * ¥ * until appeal

shall have been duly made to the Commis-
sioner of Internal Revenue * * * anda

decision of the Commissioner has been had
thereing * ¥ * |

To avoid these statutes, in terms plainly forbid-

ding these four suits, appellants claim (1) that if

so read they would violate section 2, Article TT1, of
the Constitution, reading:

The judicial power shall extend to all cases
in law and equity arising under * *

the laws of the United States;and * * *
to controversies to which the United States
shall be a party; * * *
and (2) that they do not apply where there is utter
lack of jurisdiction to assess.

1. Sections 3224, R. 8., and 3226, R. 8., are constitu-
tional.

Though in effect since 1867 and 1866, respec-
tively, and otten applied by courts, these sections
are now for the first time assailed as unconstitu-
tional. They but follow and ecomplete the tax col-
lecting proeedure of the common law., Injunction
was not used In England nor in the colonies fo cor-
rect illegal taxation, Moreover, ‘¢ judicial power
does not necessarily embrace tax controversies.
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In Myrray’s Lessee v. Hoboken L. & I. Co., 18
How. 272, 282, this court said:

* ¥ * if may be added, that probably
there are few governmenty which do or can
permit their glaims for public taxes, either
on the citizen or the officer employed for
their collection or disbursement, to become
subjects of judicial controversy, according to
the course of the law of theland. Imperative
necessity has forced a distinetion between
such elaims and all others, which has some-
times been carried out by summary methods
of proceeding, and sometimes by systems of
fings and penalties, but always in some way
observed and yielded to.

In Nichols v. United States, T Wall. 122, the
court said:

See
lon 66.

It would be impossible for it (the Gov-
ernment) to collect revenue for its support,
without infinite embarrassment and delays, if
it wag stubject to civil processes the same as a
privateperson. (126.) * * ¥ The allow-
ing & suit at all, was an act of beneficence on
the part of the Government. As it had con-
fided to the Secretary of the Treasury the
power of deciding in the first instance on
the amount of duties demandable on any
specific 1mportafion, so it could hayve made
him the final arbiter in all disputes concern-
ing the same. (127.)

also United States v. Pacific B. B., 4 Dil-
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2. These procedural statutes apply to any tax, however
illegal and however the illegalily moy nyvise,

Though the assessment be under a law that may
be ultimately held invalid, a tox levied by officers

aceording to its mandate would be one levied under
color of office and its collection could not be re-
strained.

In Sayder v. Marks, 109 U. S. 189, this court
qaid :

Hence, when, on the addition to the sec-
tion, a ¢ tax?’ was spoken of, it meant that
which ig in a condition to be collected as a
tax and is claimed by the proper public
officers to be a tax, although on the other side
it is alleged to have been erronmeously or
illegally assessed. It has no other meaning
in gection 3224. There is therefore, no foree
in the suggestion that section 3224, in speak-
ing of a ¢ tax,” means only a legal tax; and
that an illegal tax is not a ** tax’” and so does
not fall within the inhibition of the statute
and the collection of it may be restrained,
(192.) * #* * ™he inhibition of 3224 ap-
plies to all assessments of taxes made under
color of their offices by internal revenue
officers charged with general jurisdiction
of the subject of assessing taxes against
tobaceo manufacturers. The remedy of a
suit to recover back the tax after it is paid is
provided by statute, and a suit to restrain its
collection is forbidden. The remedy so given
is exclusive and no other remedy can be sub-
stituted for it. Such has been the current of
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decisions in the circuit courts of the United
States, and we are satisfied it is a correct
view of the law. (Citing cases.) In Cheai-
ham v. Uwmited States, 92 U. S. 85, 88, and
again in State Railroad Taxz Cases, 92
U. 8. 575, 613, it was said by this eourt that
the system prescribed by the United States
in regard to both customs duties and internal
revenue taxes, of stringent measures, not
judicial, to collect them, with appeals 1o
specified tribunals, and suits to recover back
moneysillegally exacted, was a system of cor-
rective justice Intended to be complete and
enacted under the right belonging to the
Grovernment to prescribe the conditions on
which it would subject itself to the judgment
of the courts in the collection of its revenues.
In the exercise of that right it declares by
section 8224 that its officérs shall not be en-
Joined from collecting the tax eclaimed to
have been unjustly assessed when those offi-
cers, in the course of general jurisdiction
over the subject matter in question, have

made the assignment (assessment) and
claim that it is valid. (193-194.)

Some earlier eircuit court cases, opposed to the
Snyder case, supra, are commented on in Kinselt v.
Stephens, 18 Blatchf. 397, by Judge Blatehfoxd,
who later delivered the opinion in the Snyder case.

1t is now setiled that a tax can not be enjoined
because of 1its unconstitutiomality. Shelton .

Platt, 139 U. S. 591 ; Allen v. Pullman’s Palace Car
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(o,, 139 U. 8. 658, The only closs of cases falling
outside of the statute (3224 R. 8.) are thoge where-
in there is no color of authority for the assessment,
and even then additional eguities must intervene.
In these present cases the taxes have been gssessed
copfessedly under coior of law, for the main argu-
ment ig that the law requiring the assessment is
unconstitutional,

Notwithstanding a general assertion of the sort,
no facts are alleged indicating any greater danger
of multiplicity of suits, or clouds on titles, in con-
nection with the enforcement of these taxes, than
in the case of any other tax, Dows v. Chicago, 11
Wall, 108 ; Southern Raulway Co. v, King, 217 U, S.
524, 634, 536, That thousands of different tax-
payery would be forced to sue, each for his own
tax, does not constitute ¢ multiplicity.””? One indi-
vidual or a set of individuals must be compelled fo
institute many suils to establish a single or common
right before ¢ multiplicity *’ can arise.

These principles govern not only the Dodge cases,
but the Brushaber and Stanton cases as well, ¢ The
purpose ”’ of these two latter suits is to restrain the
collection of the income tax, else they necessarily
present buf moot guestions not reviewable by courts.
To be effective the relief must protect the corpora-
tion againgt any liability to pay the tax. Either the
injunction would be a good defense to the corpora-
tion against attempts of the collector to enforee the
tax, or it would be a mere brutum fulmen.
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On aceormt of the peculiar eirenmstances there
obtaining, the assumption of jurisdiction inthe Pol-
loek case (167 U. 8. 429) ean not be taken as au-
thority. In Straus v. Abrast Realty Co., 200 Hed.
327, Judge Veeder held that these statutes prevent
a suit by a stockholder against a corporation to re-
strain the latter from paying a Pederal tax; and
speaking of the Paollock case in Corbus v. Gold Min-
. ing Oo,, 187 U. 8. 455, 459, this court said:

But that case does not determine to what
extent a court of equity will permit a stock-
holder to maintain a suit nominally against
the sorparation but really for its benefit,

And on pages 461-463 this court applied the
principle laid down in Hawes v. Oghland, 104 U, S.
450, to a bill to restrain a corporation trom pay-
ing a tax, thereby confining the jurisdiction to
cases where the directors are clearly acting ulire
vires, or where they, or g majority of the stock-
holders, are threatening action in their own in-
terest to the detriment of the corporation, all of
which must appear by averment of specific facts
rather than by general allegation. Southern Baul-
way Co.v. King, supra. These bills do not negative
the possibility that the directors are acting in good
faith for what they believe to be the best inferest
of the corporation, and the mere threatened pay-
ment of a tax which some stockholder claims to be
unconstitutional is not an witra vires act.
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The supplemental bill in No. 213 (Dodge-Brady
case) even with the aid of Equity Rule 22 ean not
give the court belated jurisdiction, (a) because the
cause was never transferred to the law side of the
court as required by the rule, and without transfer
no jury trial eould have been had on any issue that
might afterwards have been joined upon any of
the matter averred in paragraphs VIII and XTI
and the first sentence of XII of the bill; (b) the
prayer for equitable relief was still confinued ; and
(¢) at the time of the filing of the supplemental
pill there had been no decision by the Commissioner
on the appeal taken by Dodge Brothers.

Assignment No. 1 (p. 5, additional hrief, Dodge-
Brady case, No. 213), complaining of a dismissal
without reservation, may not be considered, because
(1) it goes not, to the legal propriety, but only to the
form of dismissal, and no such error was assigned in
connection with the appeal when taken (R., 43);
and (2) appellants did not, in the court below,

either object to the form or apply to that court to
change the form of the decree.

The Government is insistent upon its contention
of lack of jurisdiction as to the cases affected there-
by, because it deems it important that complaining
taxpayers be, in the future, confined to proper pro-
cedure, to the end that the confusion and embax-

rassment otherwise resulfing to the revenue may
hereafter be avoided.
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THE MERITS.

I

LACYK OF UNIFORMITY CAN NOT BE SUCCESSFULLY
TRGED.

1. Tncome taxes. at least when laid on inecome derived
from real or personal property, are direct taxes, and

. therefore not subjeet to the uniformity rule, EX-
PRESSLY preseribed by the Constitution.

(a) Ttis settled that the uniformity requirement
of clause 1 of section 8 of Article I of the Constitu-
tion, is limited to duties, imposts, and excises, and
does not apply to direct taxes. Pollock v. F. L. &
T, Co., 157 U. 8., 557; Spreckels Sugar Refining
Co., v. McLean, 192 U. S. 897, 413; License Tax
Cases, 5 Wall. 462, 471. And the Pollock case (158
TU. 8. 601, 637), finally defermines that a tax on in-
come derived from either real or personal property
18 a direct tax. In none of the cases at bar does the
record affirmatively show that there is involved any
tax on income derived from any other source; for in
the Dodge cases, the return was on invested capital,
whether the partnership income be regarded as
from the plant (realty)or from the manufacture
and sale of automobiles (personalty). Therefore,
no question as to any other kind of income tax is
now before this court. Flint v. Stone Tracy Co.,
220 U. 8. 107, 177; Southern Ry. v. King, 217 U, S.
534 ; and Hatech v. Beardon, 204 UJ. S. 160 and cases,

(8) Apportionment being restricted to direct
taxes only (Flint v. Stone Tracy Co., supra 152,
the Sixteenth Amendment, in removing that restric-
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tion, recognized any tax upon income ¢ from what-
ever source derived ”’ as a direcet tax, and as such

subject to the apportionment rule unless specially
exempied.

In appellant’s brief in the Dodge-Osborn case
(No, 396), it is said:

That, decision (Pollock case) was anthori-
tative and fingl. The Sixteenth Amendment

recognizes it as a permanent interpretation
of the Constitution. (9.)

(¢) In their briefs in all these cases appellants
admit that the taxes here involyved are direct. Bri-
shaber brief, pages 14, 16,66-69 ; Dodge-Brady brief
(Baker), pages 20, 22; (Guthrie), pages 6, 10-12
(quoting and distinguishing the Flint case);
Dodge-Oshorn brief, page 9; Stanton brief, pages
3, 4, 36, 59, T4, 96, 114, 130, 136, 140; Thorne brief,
pages 19, 38, 45, 47.

#. The Constitntion imposes on the taxing power no
rule of INPLIED ox inherent uniformity.

Lf uniformity was an essential of every tax, then
the provision that *‘ all duties, ete, shall be uni-
form throughout the United States’’ might as well
have been omitted from the Comstitution. This
court, however, has repeatedly said that this ex-
press Hmitation, as well as that of apportionment,
found in clause 4 of section 9 of Axrt. 111 and clause
3 of section 2 of Axt. I, is vifal. In the Pol-
lock case, supra (157 U. S, 657), this couxt quotes
from the opinion of Mr. Chief Justice Chage
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iti the Liceiige Tax Cuées, 5 Wall, 462, 471, as fol-
lows: -

It is true that the power of Congress to
tax is a very extensive power. It is given
in the Constitufion; with only one exdeption
and only two qualificatrons. Congress can
not tax exports, and ¢ must impose direct
toaxes by the rule of apportionment, and
indirect tazes by the rule of uniformity.
Thus limited, and thus only, it reaches every
subjéct, and midij be exercised at discretion.

What language could more clearly express the
idea that the power is unlimited save by these two
qualifications? Referring to excises in Patton v.
Brady, 184 U. 8. 608, this court said:

The exercise of the power is therefore lim-
ited by the rule of uniforimity. The framers
of the Constitution, the people who adopted
it, thought that limitotion sufficient, and
courts maogy not add thereto. (622.)

See also McOray v. United States, 195 U, 8. 27}
Flint v. Stone Tracy Company, supra.

If they may tiot add to the express limitation of
uniformity in clause 1, supra, how may they add to
the express limitation of apportionment in clause
4, supra, an additional smplied requirement of uni-
formity: diid why was the requirement of umi-
foriity expressly inserted in the foimer clause,
and entirely omitted from the latter?
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Appelants in the Thorne brief (p. 39) quote Mr,
Cooley as follows:

And as all are alike protected, so all alike
should beaxr the burden.

In the text the sentence reads:

And as all are alike protected, so all alike
should bear the burden, :n proporfien to
the interext involved.

The underscored words dispense with absolute
equality, and preserve the right of selection of sub-
jects and classes of persons to be taxed. As uttered
by the author, the rule is correctly stated; as ex-
cised by appellant, 1t is not.

Hiquality of taxation as between individuals can
not be developed from either the ‘¢ equal protec-
tion ”’ or the ‘* due process »’ clauses of the Four-
teenth Amendment, because that amendment has no
application to the Federal Government; nor from
the Fifth Amendment, because that amendment in
nowise limits the faxing power of Congress. Bul-
lings v. Uwited States, 232 U. 8. 261, 282. More-

over, neither of these amendments would demand

any such result if they could be applied. This will
be elaborated later.

3. The rule of uniformity, wheve applicable, is not vio-
Ioted by either exemption, classification, or dis-
crimination unless these be so arbitrary and
outrageous as to indicate favoritism or prejudice.

Assume for the sake of argument a tax controlled
by the uniformity rule. The taxing power and the
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war power are the broadest powers of government.
Surely, if the former carries the right to destroy,
any mere hardship or illogical or unscientific appli-
cation can not defeat a taxing statute.

- In Knowlton v. Moore, 178 U. S. 41, this court,
speaking through the present Chief Justice, said:

* % * if a lawful tax can be defeated
because the power which is manifested by its
imposition may when further exercised be
destructive, it would follow that every lawful
tax would become unlawful, and, therefore,
no taxation whatever could be levied. (60.)

In Flmt v, Stone-Tracy Co., 220 U. S. 107, this
court, through Mr, Justice Day, said:

The argument, at last, comes to this: That
because of possible results, a power lawfully
exercised may work digsastrously, therefore
the courts must interfere to prevent its exer-

cise, because of the consequences feared. No
such authority has ever been vested in any

court. (169.)

The rule against discrimination applicable to
antitrust eases, rate-regulation cases, ete., is not the
correct measure of the limitation in this regard on
the taxing power. o

In Cook v. M cwshafll_(}*ou%ty, 196 U. S. 261, this
court, speaking of antitrust and rate regulation
cases, said: |

These cases, however, have but limited ap-

plication to laws imposing taxes where the
right of classification is held to permit of
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digerimination between different trades and
callings when not obwously excreised in o
spirtt of prejudice or favoritism. (Citing
cases.) (274.)

Again, speaking of the subject from the staud-

point of the taxing power, and in Nicol v. Ames,
173 U. 8. 509, this court said:

The guestion always is when a classifica-
tion is made, whether there is any reasonable
oround for it, or whethet it 18 only and sim-
ply arbitrary, bared upon to real distinetion
and entirely unnatural. (Citing cases.) If
the classification be proper and legal, then

there is the requisite uniformity in that re-
spect. (921.)

Mindful of these considerations, let us now see
how this court hag applied each, the express limita-
tion of uniformity in clause 1 of section 8 of the
Constitution, and the alleged tmplicd requirement
of umiformity sought fo be deduced from the Fifth

Amendment; or even through the Fifth, from the
Fourteenth Amendment,

A, The express uniformity clause of the Coustitution requires
only geographical and not intrinsic aniformity.,

It 18 no longer open to debate that the words,
‘ shall be uniform throughout the United States,’

in ¢lause 1, section &, Article T of the Constitution
require geographical uniformity only; and that the
latter term means not intrinsie equality operating
alike on all persong subject to a tax, but only like



17

operation on those within the same class in every
part of the United States. |

In Kwnowlton v. Moore, supra, this court, eonstru-
ing the Legacy Tax of 1893 ,and speaking through
the present Chief Justice, states the opposing con-
tentions and the conclusions of the court as follows:

On the one gide the proposition is that
the command that duties, imposts, and ex-
cises shall be uniform throughout the United
States relates to the inherent and intrinsie
character of the tax; that it contemplates
the operation of the tax upon the property
of the individual taxpayer and exaels that
when an impest, duty, or excise is levied it
shall operate precisely in the same manner
upon allindividuals;that is to say, * * ¥
shall be equal and vmitorm in their operation
upon persons and property in the gense of
the meaning of the words ‘‘ equal and uni-
form,”’ as now found in the constitutions of
most of the States of the Union. The ¢on-
trary construction is this: That the words
‘“ uniform throughout the United States?”’
do not relate to the inherent character of the
tax as respects its operation on individuals,
but simply requires that whatever plan or
method Congress adopts for laying the tax
in question, the same plan and the same
method must be made operative throughout
the United States; that is to say, that wher-
ever a subject 1s taxed anywhere the same
must be taxed everywhere throughout the
United States, and at the same rate. (84.)

o * i3

2

9686—14
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By the resuit, then, of an analysis of the
history of the adoption of the Counstitution
it becomes plain that the words ““uniform
throughout the United States”” do not sig-
nify an intrinsie, but simply a geographical,
uniformity. (106.)

In Billings v. United States, 232 U. 8. 261, this
court, through the present Chief Justice, said:

It has been conclusively determined that
the requirement of uniformity which the
Constitution imaposes upon Congress in the
levy of excise taxes is not an intringic uni-
formity, but merely a geographical one,

(Citing the Flint, McCrea, and Knowlton
cases.) (282.)

B, Assuming also that the Fifth Amendment confrols the taxing
power——as it does not—and even that the “equal protection »
requirement of the Fourteenth Amendment mey be either vead

into or spelled ouf of the longuape of the Fifth Amendment—as

it may not—neither would operate fo forbid reasonable exemy-
tion, classification, or discrimination.

This court has twice, for argument’s sake mevely,
assumed. that which appellants apparently take as
the basis of the major part of their argument,
1. e, that the ‘‘ equal profection” clause is to
be treated asa part of the Fifth Amendment. Thus
considering the subject, it has decided (1) that the
Lmitation imposed on Congress by the Fifth Amend-
ment at most can not be greater than that imposed
on the States by the Fourteenth Amendment, and
therefore if the Fourteenth Amendment does not
operate to deprive the States of the power to ex-
empt or classify, no more can the Fifth Amendment
20 operate as against the General Government.

F
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In Dustret of Columbia v. Brooke, 214 T, S, 138,
this court, through Mr. Justice McKenna, said :

However, the question of the power of
Congress, broadly considered, fo discrimi-
nate in its legislation is not mecessary to
decide, for whether such power is expressly
or impliedly prohibited, the prohibition can
not be stricter or more extensive than the
HFourteenth Amendment is upon the States.
That Amendment is ungualified in its decla-
ration that a State shall not ““ deny to any
person within its jurisdiction the equal pro-
tection of the laws.”” Passing on that
Amendment, we have repeatedly decided—so
often that a citation of the cases is unneces-
sary—that it does not take from the States
the power of classification. And also that
such classification need not be either logically
appropriate or scientifically accurate. The
problems which are met in the government
of human beings are different from those
involved in the examination of the objects of
the physical world and assigning them to
their proper associates. A wide range of
diseretion, therefore, is necessary in legisla~
tion to make it practical, and we have often
said that the courts can not be made a refuge
from ill-advised, nnjust, or oppressive laws.
(150.)

And again in the Second Employers’ Laability
cases, 223 U. S. 1, this court, through Mr. Justice
Van Devanter, said:

But it does not follow that this classifica-
tion is violative of the ‘¢ due process of law
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clange of the Fifth Amendment. Even if it
be assumed that that claure 13 equivalent to

the ¢“ equal protection of the laws ™’ clange of
the Fourteenth Amendment, wlhich i« the

most that can be elatined for if here, it does
not take from Congress the power to c¢lassify,
nor does it condemn exertions of that power
merely becaure thev oceasion some in-
equalities. On the contrary, it admits of
the exercige of a wide diseretion in classify-
ing according to general, rather than minute,
distinetions, and vondemns what is done only
when it 18 without any reasonable basis, end
therefore is purely arbitrary. (52, 53.)

That the Fourteenth Amendment does not pre-
vent exemptions or classifications not arbitrory in
their nature is no longer an open question. Barrctl
v. State of Indiana, 229 U, S, 26, 29; International
Harvester Co. v, Missourt, 234 U. S. 199, 214, 215
Metropolis Theater Co. v. Cliteago, 228 U, 8. 61, 69;
Lindsley ~v. National Carbonte Gas Co., 220 U, 8.
61, 78.

Appellants rely on Sowthern Rwmilway Co. v.
Greene, 216 U, &, 400, in which case this court re-
fused to sanction a certain legislative classification.
Later, in the Billings cave, supry, when, a8 4ppears
from the reported synopsis of briefs there were
pressed upon this court the Lindslcy and Burrett
cases, su pra,on the one hand, and the Southicrn Rail-
way Co. case upon the other—though the latter, like
the Billings case, invelved diserimination in rate as
between a domestic and a foreign taxpayer—it up-
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held the principle of Lindsley and Barrett cases,
which we claim are controlling liere. The State
enactment involved in the Southern Railwey Co.
casé was held te violate the Fourteenth Amend-
ment; but the Federal powet involved in the Bil-
lings case was held to be unaffected by either the
Fourteenth or Fifth Amendments.

As to the power to exempt, this court in Gidbbons
v. Dhstrict of Columbia, 116 U. 8. 404, said: |

In the exercise of this power, Congress,
like any State legislature unrestricted by
constitutional provisions, may at its discre-
tion wholly exempt certain classes of prop-
erty from taxation or may tax them at a
Tower rate than other property. (408.)

Tn Beers v. Glynn, 211 U. 8. 477, this court

quoted from its opinion in Magoun v. Illinois Trust
& Savings Bank, 170 U. S. 299, as follows:

Nor do the exemptions of the statute ren-
der its operation unequal within the meaning
of the Fourteenth Amendment. The right to
make exemptions is involved in the right to
select the subject of taxation and apportion
the public burdens among them, and must
consequently be understood to exist in the
latwwmaking power wherever it has not in
terms been taken away. To some extent it
must exist always, for the seleetion of sub-
jects of taxation 1s of itself an exemption of
what is not selected. Cooley on Taxation,
200; see also the remarks of Mr. Justice
Bradley in Bell’s Gap Railroad v. Pennsyl-
venia, 134 U. S. 232, (482.)
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See also Weleh v, Cook, 9TU. 8. bdl; Home of the
Friendless v. Rouse, 8 Wall. 430; Salt Co. v. Fast
Saginaw, 13 Wall, 373.

Finally, noticing a single additional contention
advanced in one of appellants’ briefs, in connection
with alleged limitations on the Federal power of
faxation, we deem it sufficient to say that we feel
that nothing would be gained by discussing the dis-
tinction attempted fo he drawn by counsel in the
Brushaber brief (pp. 23-25) between so-valled
“ primary powers’’ of Congress and itr *¢ xecond-
ary or ancilary powers,”’

» (. Selection and elassification is an exclusive function of Con-

gress until its exercise becomes plainty the result of prejudice
or favorifism.

The largest latitude is allowed. Nothing short of
action so arbitrary as to clearly indicate favoritism
or prejudice will jusfify interference with & taxing
statute. Cooley on Constitutional Limitations,
third edifion, page 739, says:

The constitutional requirement of equality
and uniformity only extends to such objects
of taxation as the legislature shall determine
to be properly subject to the burden. The
power to determine the persons and the 0b-

jects to be taxed s trusted cxclusively to the
legistative department * % %,

In Pacific Insurance Co. v. Soule, T Wall, 433,
this court said:

Congress may prescribe the basis, fix the
rates, and require payment as if may deem
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proper. Within the limitg of the Constitu-
- tlon it 1s supreme in its action. No power
of supervision or confrol is lodged in either

of the other departments ot the Government.
(443.) |

!

- In McCray v. United States, 195 U. 8. 27, this

court, speaking through the present Chief Justice,

quoted from Veazie Bank v. Fenno, 8 Wall. 548, as
fifollows: 4

The power to tax may be exercised oppres-

sively upon persons but the responsibility of

the legislature is not to the courts but to the
people by whom its members are elected.
(67.) * * * The right of Congress to
tax within ifs delegated power being unre-
strained except as limited by the Constitu-
tion, it was within the authority conferred

on Congress to select the objects upon which
an excise should be laid. (61.)

In Treat v. White, 181 U. 8. 264, this court said:

The power of Congress in this discretion is
unlimited. (269.)

In the Flint case, supra, this court quoted from
Patton v. Brady, supra, as follows:

Tt is no part of the function of a court to
inquire into the reasonableness of the ex-
cise, either as respects the amount or the
property upon which it 1s imposed. (167.)

In Lindsley v. Natural Carbomie Gas Co., 220
U. 8. 61, this eourt, speaking through Mr. Justice
Van Devanter, said:

A classification having some reasonable
basis does not offend * * * merely be-
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caus¢ it ix not made with mathematical
nicety or becatise in practice if results in
some inequality. (78.)

In Metropolis Theater Co. v. Chicago, 228 U. 8.
61, this court, through Mr. Justice McRenna, said:

To be able to find fault with a law is not
to demonstrate its invalidity. 1t may seem
utjust and oppressive, yet be free from judi-
cial interference. The problems of govern-
ment are practm&l oried and mdy justify, it
they dou not require, rough accommodations—
ﬂloglf,al it may be, and unscientifie. ¥ * ¥
1t iz only its palpadly arbitrary exercise

which ¢an be declared void under the Four-
teenth Amendment; (69.) * = =

In International Harvester Co. v. Missours, 234

U. 8. 199, this court also, through Mzr. Justice
McKenna, said:

¥ % % it is eompetent for a legisla-

ture to determine upon what differences a
distinction may be made for the purpose
of statutory classification between objects
othexivise having resemblances. Such
power, of courge, can not be arbitrarily ex-

ercigsed; the distinction must have reason-
able basis. (215.)

Tn Barrett v. State of Indiana, 229 U. 8. 26, this
eotirt, through My, Justice Day, said:

The equal protection of the laws requires
laiws of like application to all similarly situ-
ated, but in selecting some classes and leav-
ing out others the legislature, while it keeps
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within this prineiple, is, and may be; allowed
wide disetetion. * * * The legislature is
permitted to Mmake i reasonable classification,
and before a court can interfere with the
éxercise of its judgment it must be able to
say that there is no fair reason for the law
that would not require with equal foree its
extension to others whom it leaves un-
touehed. (29, 36.)

In Nicol v. Ames, supra, this cotrt said:

The question always is, when a classifica-
tiom 18 made, whether there is any reasonable
ground for it, or whether it is only and sim-
ply arbitrary, based wpon no real distinction
and entrrely unnatural. (521.)

4. None of the exeinptiohs or diseriiminations here com-
plained of prodiiée ldck of uniformity.

Before considering each alleged illegal exemp-
ol 6r diserimination, let us recall the burden ap-
pellants assume in askifip this cotrt to declare this
tax act unconstitutional.

In Nicol v. Awmes, supra, this court said:

1t is always an exceedingly grave and deli-
cate duty to decide upon the constitution-
ality of an act of the Congress of the United
States. The presumption, as has frequently
been gaid, is in favor of the validity of the
act, and 1t is only when the gquestion is free
from any reasonable doubt that the court
should hold an act of the lawmaking power
of the Nation to be in violation of that funda-
mental instrument upon which all the powers
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of the Government rest. Thisisparticularly
true of a revenue act of Congress. The pro-
visions of such an act should not be lightly or
unadvisedly set agide, although if they be
plainly antagonistic to the Constitution it is
the duty of th<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>